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Casje$ 


DETERMINBD  IN  THB 


APPELLATE    DIVISION 


OF  THE 


SUPREME   COURT 

OF  THE 


Akna  Louise  Coston  and  Others,  Appellants,  v.  Spencer  W.  Cos- 
ton  and  Others,  Defendants,  Impleaded  with  the  America^n 
Security  and  Trust  Company,  as  Executor  of  and  Trustee  under 
the  Last  Will  and  Testament  of  Martha  J.  Coston,  Deceased, 

Respondent. 

Second  Department,  March  15,  1907. 

Will  — wliezL  power  of  alienation  not  unlawfully  Buspended— forei^ 
trustees  subject  to  suit  in  State  court. 

Although  the  courts  of  this  State  have  no  jurisdiction  over  a  foreign  executor, 
yet  when  he  holds  lands  in  this  State  as  trustee  he  may  be  sued  as  such. 

The  testatrix  left  lands  in  this  State  in  equal  shares  to  the  children  of  a  deceased 
son,  providing,  "s:iid  real  estate  shall  be  held  in  trust  by  my  executor  *  »  * 
until  the  youngest  of  said  children  shall  attain  the  age  of  twenty-five  years,  at 
which  time  they  shall  take  the  same  in  fee  simple,  the  net  income  therefrom 
being  in  the  meantime  paid  to  them  or  for  their  use  and  benefit." 

Edd,  that  in  determining  whether  the  power  of  alienation  was  unlawfully 
suspended,  the  first  step  is  to  ascertain  the  intent  of  the  testatrix; 

That  it  was  not  the  intention  that  the  trust  should  be  perpetual,  and  the  clause 
should  be  construed  to  mean  that  the  trust  should  terminate  when  the  youngest 
child  living  at  the  testatrix's  death  should  attain  the  age  of  twenty -five  years 
or  the  trust  become  impossible  by  reason  of  the  prior  death  of  such  child; 

Hiat  90  construed  the  trust  was  valid  because  the  remainders  were  limited  upon 
one  life  only. 

App.  Div.— Vol.  CXVIIL        1 
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Appeal  by  the  plaintiffs,  Anna  Louise  Coston  and  others,  from 
an  interlocntory  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  American  Security  and  Trust  Company,  as  executor, 
etc.,  entered  in  the  office  of  tlie  clerk  of  the  county  of  Richmond 
on  the  Oth  day  of  August,  1000,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  Richmond  Special  Term,  sustaining  the 
said  defendant's  demurrer  to  the  complaint. 

FranTc  Ilarveij  Field  [  Walter  Lester  Glenneij  with  him  on  the 
brief],  for  the  appellants. 

John  G.  Agar^  for  the  respondent. 

Miller,  J. : 

Tli3  action  is  for  specific  performance  of  a  contract  made  by  the 
respondent's  testatrix,  whose  will  was  admitted  to  probate  in  the 
District  of  Columbia.  The  respondent  is  sued  as  executor  and 
trustee,  and  by  demurrer  seeks  to  raise  the  question  of  want  of 
jurisdiction.  It  is  not  disputed  that  the  courts  of  this  State  have  no 
jurisdiction  over  a  foreign  executor,  but  the  appclhmts  seek  to  sus- 
tain the  complaint  against  the  respondent  as  trustee,  and  as  the  com- 
plaint asks  for  relief  which  might  be  granted  against  the  trustee,  it 
becomes  necessary  to  determine  tlie  contention  of  the  respondent 
which  ])revailcd  before  the  learned  justice  at  Special  Term  that  the 
trust  provision  is  void  as  offending  the  statu te'against  perpetuities.  I 
quote  tlie  material  part  of  said  i)rovision : 

^' Fifth,  I  give  and  devise  all  my  real  estate  situated  in  the 
Ci)unty  of  Richmond  in  the  State  of  New  York  in  equal  shares  to 
the  chiklren  of  my  deceased  son,  William  F.  Coston,  in  the  manner 
following,  that  is  to  say  :  Said  real  estate  shall  be  held  in  trust  by 
my  executor  hereinafter  named,  until  the  youngest  of  said  children 
shall  attain  the  age  of  twenty-five  years,  at  which  time  they  shall 
take  the  same  in  fee  sinq^le,  the  net  income  therefrom  being  in  the 
meantime  paid  to  them  or  for  their  use  and  Ijenefit." 

Five  cliildren  of  said  William  F.  Coston  survived  the  testatrix. 
The  complaint  is  silent  as  to  their  respective  ages,  except  for  the 
allegation  to  the  effect  that  two  are  minors  over  the  age  of  fourteen, 
and  that  the  youngest  will  not  attain  the  age  of  twenty-five  years 
until  the  15th  day  of  July,  1913.  The  learned  justice  at  Special 
Term  was  of  tlie  opinion  that  the  power  of  alienation  was  suspended 
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for  the  detiijite  term  of  nine  years  and  six  months,  and  if  that  was 
tlie  effect  of  the  provision  quoted,  it  is  unnecessary  to  discuss  the 
proposition  that  no  valid  trust  was  created,  but  we  think  the  learned 
justice  erred  in  so  construing  said  trust  provision.  In  this  class  of 
cases  it  is  necessary  first  to  determine  the  intent  of  the  testatrix ; 
that  done,  the  application  of  the  statute  is  a  simple  matter.  "What 
did  the  testatrix  mean  by  saying  that  the  estate  should  be  held  in 
trust  *' until  the  youngest  of  said  children  shall  attain  the  age  of 
twenty-five  yeara  ?  "  Did  she  mean  U7itU  such  time  as  the  youngest 
if  living  would  attain  the  age  of  twenty-five  years  f  She  did  not 
say  so.  In  fact,  to  my  mind,  she  did  not  say  anything  suggestive 
of  that  construction,  and  yet  that  must  be  the  construction  adopted 
if  we  are  to  adopt  the  view  that  the  trust  term  was  measured  by 
years  and  not  by  lives.  Did  she  mean  until  the  youngest  of  said 
children  attaining  tlie  age  of  ticentyfve  years  should  attain  that 
agef  If  so,  the  trust  term  might  be  measured  by  so  many  lives  as 
there  were  children  under  twenty-five  years  of  age,  but  there  is 
nothing  in  the  complaint  to  show  that  more  than  two  were  under 
such  age ;  therefore,  we  are  not  to  assume  that  the  trust  was  to  continue 
for  more  than  two  Jives  in  being.  {Matieson  v.  Falser^  173  Is.  Y. 
404.)  While  we  do  not  think  the  construction  last  above  suggested  is 
wan-anted  by  the  language  used,  it  is  certamly  the  most  favoral»le  to 
the  defendants  of  any  which  may  be  regarded  even  as  permissible. 
We  might  well,  therefore,  rest  our  decision  of  the  question  now 
presented  upon  the  authority  cited  sxqyra^  but  as  it  is  evident  that 
the  proper  construction  of  the  provision  in  question  must  ultimately 
be  determined,  it  may  help  to  shorten  the  litigation  by  determining 
that  question  now,  as  we  do  not  need  to  look  outside  of  the  will 
for  this  purpose. 

Tlie  expression  "until  the  youngest  of  said  children  shall  attain 
the  age  of  twenty-five  years,"  seems  hardiy  to  require  construction. 
There  might  be  some  doubt  whether  the  words  "  the  youngest  of  said 
children  "  referred  to  the  date  of  the  will  or  the  death  of  the  testatrix, 
but  this  doubt,  if  doubt  there  could  be,  is  removed  by  section  5^1:  of 
the  Real  Property  Law  (Laws  of  1896,  chap.  547),  so  that  we  may 
start  with  the  premise  that  the  expression  means  the  youngest  of  said 
chiMren  living  upon  the  death  of  the  testatrix.  The  property  is  to 
be  held  then  until  that  child  "  attain  the  age  of  twenty-five  years.'' 
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This  is  plain  enough  except  for  the  possible  contingency  of  the  death 
of  such  child  before  attaining  that  age,  which  is  not  expressly'  pro- 
vided for,  and  I  am  at  a  loss  for  a  reason  for  departing  from  the 
plain  meaning  of  the  language  simply  because  a  possible  event  is  not 
expressly  provided  against.  If  the  tCvStatrix's  intent  can  fairly  be 
inferred  from  the  language  used,  it  seems  to  me  simpler  to  su])ply 
the  missing  words  than  to  give  the  words  used  an  unwarranted 
meaning.  Plainly  the  testatrix  did  not  intend  that  the  trust  should 
become  perpetual.  She  has  explicitly  provided  that  it  should  ter- 
minate when  the  youngest  child  living  at  her  death  should  attain 
the  age  of  twenty-five  years.  It  must  be  assumed  that  the  testatrix 
expected  that  the  trust  would  terminate  in  case  that  event  should 
become  impossible  by  reason  of  the  prior  deatli  of  such  child, 
because  she  has  not  limited  the  remainders  upon  any  other  event. 
To  my  mind  there  can  be  little  more  doubt  about  the  intention 
of  the  testatrix  than  would  exist  had  she  said,  '*  until  the  young- 
est of  said  children  Uv'nig  at  my  death  shall  attain  the  age  of 
twenty-five  years,  or  sooner  dleP  There  could  be  no  doubt  of 
the  validity  of  such  a  provision,  because  the  remainders  would  be 
limited  upon  only  one  life,  and  it  seems  to  me  that  that  is  the  only 
construction  which  will  not  do  violence  to  the  language  used,  and 
this  without  regard  to  the  rule  that  the  court  will  lean  toward  that 
construction  which  will  sustain  the  will.  The  cases  of  Staples  v. 
llaxoes  (39  App.  Div.  54 (S) ;  Ilagerneyer  v.  Saulpangh  (97  id. 
535;  and  KaUsh  v.  Kalish  (106  N.  Y.  3G8),  cited  by  the  respond- 
ent, are  not  in  point  for  the  reason  that  by  express  words  the 
testator  in  each  case  measured  the  trust  term  by  years  and  not  by 
lives.  Lang  v.  Ropke  (5  Sandf  363);  Matter  of  Sands'^  Wdl 
(3  X.  Y.  Supp.  67) ;  Becl^er  v.  Becl\>r  (13  App.  Div.  342)  aud  Van 
Cott  V.  Prentice  (104  N.  Y.  45)  are  like  the  case  at  bar  except  that 
in  those  cases  the  limitation  was  until  the  youngest  child  attain 
'twenty-one  years,''  or  that  in  effect,  and  in  each  it  was  held  that  the 
trust  was  valid  because  terminable  upon  the  death  of  such  child  before 
reaching  that  age^  but  it  was  thought  by  the  learned  justice  at  Special 
Tci-m,  and  is  urged  by  the  respondent  on  this  appeal,  that  the  fact  that 
the  trust  term  in  those  cases  was  measured  by  a  minority  distinguished 
them  from  the  case  at  bar  for  the  reason  that  it  was  formerly  held 
and  later  provided  by  statute  that  for  the  purpose  of  determining 
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whetlier  tliere  was  an  unlawful  suspension  of  the  power  of  alienation 
"  a  luinority  is  deemed  a  part  of  a  life  and  not  an  absolute  term  equal 
to  the  possible  duration  of  such  minority."  (Real  Prop.  Law,  §  32.) 
If  it  were  jHjrmissible  to  construe  the  words  ''  until  the  youngest 
of  said  chiidren  shall  attain  the  age  of  twenty-tive  yeara"  to  mean 
until  ilte  tune  inhen  the  youngest  of  said  children  if  living  wonhl 
attain  the  age  of  twenty -jive  years,  there  would  be  force  in  the  distinc- 
tion, but  if  we  are  correct  in  assuming  that  the  language  does  not 
admit  of  a  construction  which  measures  the  trust  term  by  years,  but 
that  at  most  the  permissible  constructions  limit  the  trust  either  upon  a 
life  01  upon  lives,  it  is  difficult  to  see  how  the  distinction  relied 
upon  can  be  maintained.  In  the  case  of  Matteson  v  Pahcr  (5G 
Aj)p.  Div.  91;  173  X.  Y.  404)  the  trust  term  was  thus  limited, 
viz.,  "  until  the  youngest  survivor  of  my  said  nieces  and  nephews 
shall  arrive  at  the  age  of  thirty  years."  There  were  five  nieces  and 
nepliews,  but  it  did  not  appear  that  more  than  two  were  under  the 
age  of  tliirty  years,  and  the  decision  upholding  the  trust  was  put 
upon  the  ground  that  the  court  would  not  assume  that  the  trust 
term  wjis  measured  by  more  than  two  lives.  This  ground  of  deci- 
sion was  adopted  by  the  Court  of  Appeals.  That  case  is,  therefore, 
controlling  authority  agaiust  a  construction  of  such  a  clause  as  that 
involved  here  which  would  measure  the  trust  term  by  years  and 
not  by  lives.  A  majority  of  the  Appellate  Division  in  that  case 
were  inclined  to  the  view  that  the  trust  would  have  been  valid  even 
had  it  appeared  that  more  than  two  of  the  beneficiaries  were  under 
thirty  years  of  age,  and  the  only  doubt  that  was  apparently  deemed 
possible  to  entertain  on  this  point  was  as  to  the  construction  of  .the 
expression  *' youngest  survivor;"  whether  it  meant  the  youngest 
who  should  survive  the  testatrix  01  the  youngest  survivor  of  the 
nephews  and  nieces  arriving  at  the  age  of  thirty  years.  It  was 
assumed  as  a  matter  of  course  that  if  the  ex|)ression  meant  the 
youngest  who  should  survive  the  testatrix,  tlie  validity  of  the  trust 
was  not  even  debatable,  and  while  the  Court  of  Appeals  did  not 
pass  on  that  question  for  the  reason  that  it  api)eared  to  be  involved 
in  a  litigation  between  other  parties,  the  qnestion  as  stated  by  that 
court  apparently  turned  solely  on  the  construction  of  the  expres- 
sion ''  the  youngest  survivoi."  In  the  case  at  bar  we  have  no  such 
ambiguity 
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The  interlocutory  judgment  should  be  reversed,  with  costs,  and 
the  demurrer  overruled,  with  costs,  with  leave  to  the  defendant  to 
plead  over  on  payment  of  costs. 

IIiRscHiJKKu,  P.  J.,  Woodward,  Jknks  and  Hooker,  JJ., 
concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  over- 
ruled, with  costs,  with  leave  to  the  defendant  to  plead  over  on 
payment  of  costs. 


Ella.  E    Smith,  Kespondent,  v.  Charles  D.   Thompson,    Appe'l 

lant,  Impleaded   with  Alexander   G.  Nicholson   and    Others, 

Defendants. 

Second  Department,  March  15,  1907. 

Pleading — foreclosure — failure  to  allege  assignment  of  bond  is  fatal  — 
appeal  from  judgment  on  dem\irrer  brings  up  the  propriety  of  order  on 
which  it  is  founded. 

A  complaint  in  foreclosure  by  the  assignee  of  a  mortgage  which  merely  alleges 

the  assignment  of  the  mortgage  but  is  silent  as  to  an  assignment  ot  the  bond  is 

subject  to  demurrer  as  frivolous,  as  the  mortgage  is  <*  mere  incident  to  the 

debt  and  an  assignment  thereof  does  not  pass  the  debt. 
An  order  overruling  a  demurrer  is  not  an  intermediate  order  and  may  be  reviewed 

on  the  appeal  from  the  judgment  entered  thereon  although  the  appeal  does  not 

specify  an  intention  to  review  the  order. 
An  order  sustaining  or  overruling  a  demurrer  is  not  appealable  as  it  is  not  one  of 

the  orders  enumerated  in  section  1347  of  the  Code  of  Civi^  Procedure  and  the 

appeal  is  from  the  judgment  only. 

Appeal  by  the  defendant,  Charles  D.  Thompson,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  15th  day  of  June;  1906, 
overruling  the  said  defendant's  demurrer  to  the  complauit  as  frivolous. 

Mortimer  M.  Meiiken^  for  the  api^ellant. 

J,  Stewart  Ross  {^Effinghmn  L.  Ilolyxoell  with  him  on  the  brief], 
for  the  respondent. 

Miller,.  J. : 

This  is  an  appeal  from  a  final  judgment  in  a  mortgage  foreclosure 
action,  entered  pursuant  to  the  direction  of  the  court,  in  the  form 
of  an  order  in  terms  overruling  a  demurrer  as  frivolous.  The 
complaint  alleges  the  making  of  a  bond  and  a  mortgage  to  secure 
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the  payment  thereof  to  the  St.  Regis  Realty  Company  and  the 
assignment  of  the  mortgage  to  the  plaintiff,  but  does  not  allege  an 
assignment  of  the  bond,  and  the  point  sought  to  bo  raised  by  the 
demurrer  was  that  as  the  mortgage  was  an  incident  to  tlic  debt,  an 
assignment  of  it  did  not  pass  the  debt  itself.  The  precise  question 
was  presented  by  demurrer  in  Mamie  v.  Carlson  (49  App.  Div.  276). 
We  desire  to  add  nothing  to  the  opinion  of  Mr.  Justice  Inoraham 
in  that  case,  and  upon  its  authority  hold  that  it  was  error  to  overrule 
the  demurrer  as  frivolous. 

A  point  was  made  upon  the  argument  that  the  only  question  pr j- 
sented  by  the  appeal  is  whether  the  judgment  complies  with  the 
order  directing  its  entry,  for  tlie  reason  that  the  notice  of  appeal 
docs  not  state  any  intention  to  review  said  order.  If  said  order  be 
an  "intermediate  order,"  and  if  the  appellant  could  have  appealed 
from  it  pursuant  to  section  1347  of  the  Code  of  Civil  Procedure,  it 
is  clear  that  the  appeal  from  tlie  judgment  without  specifying  an 
intention  to  review  the  order  only  presents  the  question  whether 
the  judgment  conforms  to  the  order.  (Code  Civ.  Proc.  §§  1301, 
1316;  Beese  v.  Smith,  95  N.  Y.  645.) 

An  order  sustaining  or  overruling  a  demurrer  is  not  appealable 
l)ecause  it  is  not  one  of  the  orders  enumerated  in  said  section  1347 ; 
the  appeal  is  from  the  judgment  only.  {Camhridge  Yalley  JVat. 
Bank  v.  Lynch,  76  N.  Y.  514.)  I  do  not  refer  to  the  many  cases 
decided  upon  tlie  authority  of  that  case  for  the  rule  is  so  well  set- 
tled that  appellate  courts  now  dismiss  appeals  from  such  orders 
without  comment.  To  be  sure,  in  such  case  it  is  held  irregular  to 
enter  a  formal  order,  as  the  decision  is  not  an  order,  but  as  beariiig 
on  the  question  here  can  it  matter  that  the  direction  for  judgment 
is  made  upon  a  summary  application  instead  of  at  a  trial !  Section 
247  of  the  Code  of  Procedure,  from  which  section  537  of  tlie  Code 
of  Civil  Procedure  was  derived,  merely  provided  a  summary  way  to 
get  the  relief  that  formerly  could  be  obtained  only  on  trial.  Wl)etlier 
the  direction  for  judgment  be  in  form  a  decision  or  an  order,  its 
effect  is  tlie  same,  L  e.,  a  judgment,  and  if  in  form  an  order,  it  is 
not  intermediate  within  the  meaning  of  section  1301  of  the  Code 
of  Civil  Procedure,  for  nothing  remained  to  be  done  but  to  enter 
t!ie  ju«lgment  pursuant  to  its  authority,  {/ifrhr  v.  lufr/t,  104  X.  Y. 
394.)     In  J^ox  V.  Matthieasen  (155  N.  Y.  177)  the  word  'Mntei- 
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mediate,"  as  used  in  section  1316,  was  said  to  mean  "  between  the 
two  extremes  of  service  of  summons  and  entry  of  judgment."  But 
that  case  dealt  with  an  order  denying  a  motion  for  a  new  trial  made 
before  the  entry  of  judgment,  and  has  no  application  to  a  decision, 
even  though  in  the  form  of  an  order,  whose  only  effect  is  an  author- 
ity to  enter  judgment.  Such  direction  does  not  seem  to  be  an  order 
as  defined  by  section  767  of  the  Code  of  Civil  Procedure,  because 
it  is  co7itained  m  the  judgment,  but  the  Code  of  Civil  Procedure 
seems  to  treat  a  direction  for  judgment  as  an  order  (§  1303),  and  it 
is  held  that  it  may  be  an  order  if  in  form  one.  {Elwood  v.  Hoof^ 
82  N.  Y.  428.)  But  the  application  is  ^^ for  judgment  ^^  (Code 
Civ.  Proc.  §  537),  and  I  can  see  no  reason  why  a  formal  order 
is  indispensable  or  why  the  appeal  from  the  judgment  does  not 
raise  the  propriety  of  the  decision  directing  its  entry  merely  because 
that  decision  happens  to  be  a  formal  order.  In  questions  of  prac- 
tice uniformity  of  rule  is  more  important  than  soundness  of  reason 
for  the  rule.  Our  research,  entirely  unaided  by  any  on  the  part  of 
counsel,  has  failed  to  disclose  a  single  case  even  intimating  that  an 
appeal  from  a  judgment  entered  for  frivolousness  of  a  demnrrer 
does  not  bring  up  for  review  the  propriety  of  the  direction  for  its 
entry.  On  tlie  contrary,  there  are  decisions  to  the  effect  that  after 
entry  of  judgment  the  appeal  lies  from  the  judgment  alone.  So  far 
as  the  question  involved  here  is  concerned,  sections  247  and  349  of 
the  Code  of  Procedure,  as  amended  in  1852,  were  the  same  in  sub- 
stance as  sections  537  and  1347,  respectively,  of  the  Code  of  Civil 
Procedure^  except  that  section  349  of  the  Code  of  Procedure,  as 
amended  in  1851,  expressly  provided  for  an  appeal  from  an  order 
sustaining  or  overruling  a  demurrer.  That  provision  was  omitted 
from  the  Code  of  Civil  Procedure,  and  in  place  of  it  there  is  a  pro- 
vision for  an  appeal  from  the  interlocutory  judgment.  (Code  Civ. 
Proc.  §  1349.)  The  decisions  under  the  Code  of  Procedure  are  not 
in  harmony  on  all  points,  but  there  was  no  conflict,  so  far  as  I  have 
been  able  to  discover,  upon  the  point  that  after  entry  of  judgment 
the  appeal  was  from  the  judgment  alone.  (  Wither  head  v.  Allen, 
28  Barb.  6G1 ;  Parker  v.  Warth,  5  Hun,  417.)  There  had  been 
conflict  on  the  point  whether  the  appeal  could  be  taken  from  the 
order  before  entry  of  judgment,  some  cases  holding  that  there  could 
be  no  appeal  except  when  the  order  was  conditional,  i.  e,,  interlocu- 
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tory,  some  that  there  conld  be  no  appeal  in  any  case,  and  sotne  that 
thei-e  could  be  an  appeal  in  any  ease  before  jndgnieiit.  (See  Letoh  v. 
Acker,  8  How.  Pr.  4U ;  Bauman  v.  New  York  Central  It,  It,  Co.,  10 
id.  :>IS ;  XnJtoi  V.  We.'^teni  It.  R.  Corp,,  Id.  97 ;  Khuj  v.  Stafford  cfe 
Maxwell,  5  id.  3  );  Lee  v.  Aiiialee,  1  Hilt.  277;  Joannes  v.  Day^  3 
Eobt.  050  ;  Harris  v.  Hammond,  18  How.  Pr.  1 23.)  It  was  held  that 
a  judgment  could  not  ba  directed  under  said  section  247  of  the  Code 
of  Procedure  where  the  notice  of  motion  asked  for  an  order  instead  of 
njndgment.  {ID arrow  v.  Miller,  5  How.  Pr.  247  ;  Rae  v.  Washing- 
tm  Mutual  Lis,  Co,,  6  id.  21.)  It  was  even  debated  whether  upon 
the  determination  of  such  an  application  the  prevailing  party  was 
entitled  to  tax  trial  costs.  {Reverts  v.  Morrison,  7  How.  Pr.  300; 
Butchers  cfe  Drovers'*  Bank  of  Providence  v.  Jacobson,  22  id.  470  ; 
Pratt  V.  Allen,  19  id.  450.)  The  distinction  between  an  order 
striking  out  the  pleading  and  one  directing  judgment  for  the  frivol- 
ousness  of  the  pleading  was  pointed  out  by  Judge  SvAAyv.smBri(jgs 
V.  Bergen  (23  N.  Y.  162),  and  the  practice  indicated  by  him  was  an 
appeal  from  the  order  in  the  one  case,  for  the  reason  that  the  plead- 
ing when  stricken  out  is  no  longer  a  part  of  the  record,  and  the 
judgment  goes  by  default,  and  in  the  other  case  an  a])peal  from  the 
judgment.  Tlie  same  distinction  was  made  in  Webster  v.  Bain- 
hridge  (13  Hun,  180).  So  it  will  be  seen  that  the  decision  in  Elwood 
V.  Roof  {supra),  followed  in  Charlton  v.  Webster  (44  N.  Y.  St. 
Kepr.  117),  only  settled  a  point  npon  which  there  had  been  a  con- 
flict^ viz.,  that  where  a  formal  order  was  entered  an  appeal  could 
be  taken  from  it  before  the  entry  of  judgment,  but  tliat  decision  in 
no  way  disturbed  the  rnle,  npon  which  the  authorities  appear  to  l)e 
harmonious,  that,  after  the  entry  of  judgment,  the  review  is  by 
appeal  from  the  judgment  alone,  and  Becker  v.  Koch  {supra)  is, 
therefore,  decisive  of  the  question. 

I  think  the  appellant  has  followed  the  practice  indicated  by  the 
authorities.  The  point  presented  by  the  demurrer  was  fatal  to  the 
complaint,  and  the  judgment  should  be  reversed. 

HiRSCHBERG,  P.  J.,  WooDWARD,  Gaynor  and  Rich,  JJ., 
concnrred. 

Judgment  reversed  and  case  remitted  to  the  Special  Term  for 
trial  and  determination,  costs  to  abide  the  final  award  of  costs. 
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A.  N.  RiDGELY,  Eespondent,  v,  Talbot  J.  Taylor  &  Company,  a 
Finn  Composed  of  Talbot  J.  Taylor  and  Others,  Appellants. 

Second  Department,  March  15, 1907. 

Contract  to  pool  Btocks  —  agnreement  allowing  members  to  sell  inconaistent 

therewith. 

When  a  plaiutiff,  suing  brokers  for  refusal  to  sell  certain  stock  purchased  for 
him  as  a  member  of  a  pool,  testifies  to  an  agreement  that  as  a  member  of  the 
pool  he  might  sell  his  stock  at  any  time  on  order,  but  admits  that  the.  right  of 
members  of  a  pool  to  sell  would  render  it  ineffective,  and  it  is  shown  that  he 
was  a  financial  writer  and  perfectly  familiar  with  the  operation  of  pools  and 
syndicates,  his  testimony  that  his  contract  entitled  him  to  sell  his  holdings  is 
so  inconsistent  with  the  necessities  of  a  successful  pool  agreement  that  a  ver- 
dict in  his  favor  is  against  the  weight  of  evidence. 

(Per  Gaynou,  J.):  The  alleged  agreement  permitting  the  plaintiff  to  sell  was 
inconsistent  with  the  pool  and  a  breach  of  trust  or  fraud  upon  his  associates 
and  invalid. 

Appeal  by  the  defendants,  Talbot  J.  Taylor  and  others,  from  a 
jndgment  of  the  Supreme  Court  in  favor  of  the  plaintifi,  entered  in 
the  office  of  the  clerk  of  tlie  county  of  Kings  on  the  8th  day  of 
December,  1905,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  20th  day  of  December,  1905, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

Augustus  Van  Wyck  \Philip  J.  Britt  and  John  Ileiiry 
Ilaimnond  with  him  on  the  brief],  for  the  appellants. 

0,  N.  Brown  [/.  i?.  Oda-nd  with  him  on  the  brief],  for  the 
respondent. 

Miller,  J. : 

This  case  has  been  tried  twice,  each  trial  resulting  in  a  verdict 
for  the  plaintiff.  On  the  first  trial  the  court  set  aside  the  verdict 
and  dismissed  the  complaint.  This  we  held  was  error  (107  A  pp. 
Div.  265),  but  as  wo  were  not  satisfied  with  the  verdict  we  did  not 
reinstate  it,  but  granted  a  new  trial.  The  defendants  now  appeal 
from  a  judgment  entered  on  a  second  verdict  and  from  an  order 
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denying  a  inotio  i  fur  a  new  trial.  The  nature  of  the  action  was 
stated  by  ns  in  rtiudering  the  judgment  on  the  first  appeal ;  we  then 
said:  **The  plaintiffs  evidence  cstablislied,  if  true,  a  distinct  inde- 
pendent agreement  to  purchase,  carry  and  sell  upon  order  1,000 
shares  of  stock,  of  wliicli  the  signing  of  the  pool  agreement  was  a 
mere  incident."  We  also  called  attention  to  the  fact  that  the  testi- 
mony of  one  of  the  defendants  tended  to  substantiate  the  claim 
that  the  pool  agreement  was  collateral  to  the  agreement  for  breach 
of  which  the  action  was  brought.  The  evidence  upon  this  point  in 
the  record  now  before  us  is  not  quite  so  clear  as  upon  the  former 
trial,  but  the  plaintiff  does  testify  that  the  defendants  agreed  to 
purchase  for  him  1,000  shares  of  pool  stock  at  not  more  than  sixty, 
to  carry  the  same  upon  a  margin  of  five  per  cent,  and  to  sell  upon 
order;  that  subsequently  they  notified  him  that  the  stock  had  been 
bought,  and  that  thereafter  at  their  request  he  authorized  them  to 
sign  the  pool  agreement,  but  that  it  was  never  submitted  to  him 
and  he  was  ignorant  of  its  contents.  The  case  was  tried  and  sub- 
mitted to  the  jury  by  the  learned  trial  justice  in  exact  accord  with 
our  former  opinion,  but  it  is  now  urged  that  the  finding  of  the  jury 
that  the  contract  was  made  as  claimed  by  the  plaintiff  is  against  the 
weight  and  preponderance  of  the  evidence. 

The  pool  agreement  and  the  plaintiff's  letter  authorizing  the 
defendants  to  sign  it  on  his  behalf  are  in  evidence.  That  agree- 
ment provides  for  the  purchase  of  not  more  than  400,000  nor  less 
than  200,000  shares  of  stock,  for  the  appointment  of  a  manager 
with  authority  to  buy  and  sell  at  his  discretion,  and  for  a  continu- 
ance of  the  pool  until  April  1,  1903.  On  the  first  trial  the  plaintiff 
testified  that  he  had  known  of  pool  agreements  which  permitted 
the  members  of  the  pool  to  sell  independently  of  the  pool.  On 
the  trial  now  being  reviewed  he  said  he  had  known  of  one  such 
pool  which  he  termed  a  "floating  pool,"  whose  members  contributed 
from  one  dollar  up  and  were  permitted  to  come  in  at  a  stated  price 
and  go  out  when  they  wished,  but  he  admitted  that  no  such  arrange- 
ment would  be  practicable  in  the  case  of  a  i)ool  of  from  200,000  to 
400,000  shares,  and  that  to  make  such  a  pool  a  success  its  membera 
would  have  to  adhere  and  could  not  be  permitted  to  sell  individu- 
ally. He  also  adnn'tted  that  it  would  require  some  time  to  buy  as 
much  as  200,000  shares  of  stock  to  advantage  and  that  of  necessity 
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the  piircluise  would  be  at  varving  prices,  and  it  appears  that  the 
200,000  shares  of  stock  necessary  to  be  purchased  before  tlie  pool 
by  its  terms  was  to  become  operative  were  not  purchased  until 
some  time  after  January,  1902,  the  date  of  tlio  pool  agreement. 
Monthly  statements  of  the  plaintiff's  account  were  rendered  him 
}>y  the  defendants  containing  the  following  item  :  "  Participation. 
So.  Pac.  Syn.  1000  Slirs."  It  appeared  from  the  plaintiff's  tes- 
timony that  his  sole  business  was  that  of  financial  writer  and  stock 
s])eculator ;  many  of  the  forecasts  furnished  by  him  to  customers 
as  a  guide  to  Wall  street  speculation  are  in  evidence  and  they 
show  that  according  to  his  own  claim  he  was  no  novice  in  Wall 
street  methods  but  was  well  versed  in  the  operations  of  pools,  syn- 
dicates, etc.  His  testimony  contained  in  this  record  respecting  the 
requisites  of  a  successful  pool  agreement  is  so  inconsistent  with 
the  agreement  which  he  claims  was  made,  and  all  the  record  evi- 
dence is  likewise  so  inconsistent  therewith,  that  we  think  justice 
requires  a  new  trial. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

lIiRSCHBERG,  P.  J.,  Jenks  and  Hooker,  J  J.,  concurred  ;  Gaynor, 
J.,  concurred  in  separate  memorandum. 

Gaynor,  J.  (concr.rring) : 

I  concur,  but  desire  to  put  my  vote  on  the  further  ground  that 
the  plaintiff  knew,  and  would  have  to  be  deemed  as  matter  of  law 
to  know,  what  a  pool  to  buy  and  sell  stocks  is ;  arid  that  therefore 
for  him  to  have  an  agreement  with  the  brokers  representing  the 
pool,  the  agents  of  the  pool,  unknown  to  his  associates  in  the  pool, 
that  he  could  have  such  brokers  sell  out  for  him  the  shares  of  stock 
representing  his  interest  in  the  pool  whenever  he  saw  lit,  would  be 
inconsistent  with  the  purposes  of  the  pool,  and  a  breach  of  trust  or 
a  fraud  in  respect  of  his  said  pool  associates.  The  pool  meant  that 
they  were  to  stand  together  —  buy  together  and  sell  together  and 
share  the  profit  or  the  loss  —  and  no  secret  agreement  in  conflict 
with  that  status  and  purpose  could  be  valid.  The  plaintiff  could 
not  be  both  in  the  ])ool  and  out  of  it.  By  secretly  selling  when  he 
saw  fit  he  could  injure  the  pool  —  all  of  his  associates.  He  could 
reap  a  profit,  not  share  it  with  them,  and  in  the  end  not  share  the 
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loss,  if  there  should  be  one.  His  claim  is  tliat  he  liad  such  an  agree- 
ment with  tlie  brokers,  but  the  law  did  not  suffer  him  to  have  such 
an  agreement,  and  it  tlierefore  goes  for  naught  if  it  exists. 

Judgment  and  order  reversed  and   new  trial  granted,  costs  to 
abide  the  evertt. 


Alexander  G.  Nichot^on,  Kespondent,  v.  The  Brooklyn  IIeiohts 
Kailroad  Company,  Appellant. 

Second  Department,  March  15,  1907. 

Kail  road  —  refasal  to  accept  transfer  —  measure  of  damages  of  passeng^er 

ejected. 

A  pa-ssenger  upon  a  surface  railroad  was  given  a  transfer  so  pimchtKl  that  the 
time  limit  had  already  expired.  On  calling  the  attention  of  the  conductor  to 
the  fact  he  was  assured  that  the  transfer  would  he  honored.  The  tninsfer, 
however,  was  refused  hy  the  conductor  on  the  car  to  which  the  passenger 
transferred  and  he  was  ejected. 

In  an  action  for  damages. 

Held,  that  the  plaintiff  was  not  entitled  to  recover  damages  consequent  upon  his 
unlawful  ejection  as  he  had  hoarded  the  car  knowing  that  the  transfer  upon  its 
face  did  not  entitle  him  to  ride; 

Tliat  the  act  of  the  conductor  in  refusing  the  transfer  and  ejecting  the  phiintifT 
was  not  unlawful  or  wrongful; 

That  although  the  plaintiff  might  he  entitled  to  recover  tlu»  stntutory  penalty 
and  the  price  paid  for  his  fare,  he  was  not  entitled  to  recover  in  adilitiou  for 
indignities  to  whicli  he  voluntarily  suhjectcd  himself. 

Hooker,  J.,  dissented. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Kailroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  j^hiin- 
tiflF,  entered  in  the  office  of  the  clerk  of  the  county  of  Kiuii^s  on  the 
1st  day  of  June,  1900,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  18th  day  of  June,  1900, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

/.  JL  Oeland  [George  D,  Yeoinana  with  him  on  the  brief],  for 
the  appellant. 

Mortimer  M.  Menken^  for  the  respondent. 
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Miller,  J . : 

The  plaintiff  has  a  jiUignient  entered  on  tlie  verdict  of  a  jury  for 
damages  consequent  upon  an  alleged  unlawful  ejection  from  one  of 
the  defendant's  cars.  The  defendant  claims  that  the  complaint 
should  have  been  dismissed.  The  jury  were  at  liberty  to  find  from 
tlie  plaintiff's  evidence  that  he  entered  a  car  on  one  of  the  defend- 
ant's cross-town  lines,  paid  his  fare  and  demanded  a  transfer,  which 
he  noticed,  upon  receiving  it,  was  so  punched  that  the  time  limit 
indicated  had  already  expired ;  that,  upon  calling  this  fact  to  the 
attention  of  the  conductor  and  demanding  another  transfer,  he  was 
assured  that  it  was  all  right;  that  at  the  intersection  with  the  line 
which  he  desired  to  take  he  alighted,  boarded  the  proper  car  and 
tendered  the  conductor  the  transfer ;  that  the  conductor  refused  to 
take  it,  demanded  his  fare,  and,  upon  his  refusal  to  pay  the  fare, 
ejected  him  from  the  car. 

Practically  the  only  disputed  question  submitted  to  the  jury  was 
whether  the  conductor  issuing  the  transfer  assured  the  plaintiff  that 
it  was  all  right,  and  apparently  this  question  of  fact  was  deemed  the 
pivotal  question  in  the  case.  The  defendant's  right  to  make  all 
reasonable  rules  to  which  the  passenger's  contract  of  carriage  is  sub- 
ject is  not  disputed  and  need  not  be  discussed,  nor  is  it  disputed 
that  the  defendant  was  bound  to  give  the  plaintiff  a  transfer  enti- 
tling him  to  a  continuous  trip  for  a  single  fare,  and  that  for  its 
refusal  to  do  this  the  plaintiff  could  have  recovered  the  peiuilty  of  fifty 
dollars  provided  by  statute.  He  could  also  recover  any  excess  fare 
exacted  of  him,  but  it  does  not  follow  that  he  could  knowingly 
board  a  car  with  a  ticket,  which  upon  its  face  did  not  entitle  him 
to  a  ride,  and  recover  for  being  ejected  by  a  conductor  who  acted 
strictly  within  his  duties.  The  act  of  the  conductor  in  ejecting  him 
was  not  wrongful  or  unlawful.  Passengers  must  know  that  con- 
ductors cannot  dispense  the  rules  of  the  company,  and  if  they  do 
not  the  law  charges  them  with  such  knowledge.  The  plaintiff  knew 
that  the  time  indicated  by  the  ticket  within  which  he  could  be  carried 
on  the  line  to  which  he  intended  to  transfer  had  expired  and  he  had 
no  business  to  act  upon  the  assurance  of  the  conductor  or  to  expect 
that  the  conductor  on  tlie  line  to  which  he  transferred  could  take 
his  word  in  direct  contradiction  of  the  ticket.  The  plaintiff's  ejec- 
tion from  the  car  was  not  consequent  upon  the  wrongful  act  of  the 
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conductor  wlio  issued  the  transfer  but  rather  upon  his  own  disregard 
of  the  defendant's  rules  to  wliich  he  as  well  as  tlje  conductors  was 
subject.  As  well  might  the  plaintiff  recover  if  the  conductor  had 
refused  to  issue  any  transfer  at  all.  The  actual  damage  resulting 
from  such  refusal  as  a  rule  would  be  measured  by  the  value  of  the 
transfer,  t.  e.,  five  cents.  In  order  to  comjM?l  obedience  to  the  law 
requiring  street  surface  railroads  to  give  a  passenger  a  continuous 
trip  over  connecting  lines  for  a  single  fare  the  Legislature  has  pro- 
vided a  penalty,  but  the  law  does  not  contemplate  tliat  in  addition 
to  that  the  passenger  may  recover  for  indignities  to  which  he  vol- 
untarily subjects  himself.  Whatever  doubt  there  may  have  been 
on  this  question  was  settled  by  the  Court  of  Appeals  in  Mounter  v, 
K  r.  a  i&  n.  R.  R.  IL  Co.  (its  N.  Y.  28I).  it  is  impossible 
to  distinguish  that  case  from  the  case  at  bar,  because  as  we  have 
seen  the  plaintiff  could  not  rely  upon  an  assurance  which  he  was 
bound  to  know  was  false.  Our  attention  is  called  to  Jenhins  v. 
Brooklyn  Ileigfvts  li.  R.  Co,  (29  App.  Div.  8) ;  Eddy  v.  Syracme 
Rapid  Transit  R.  Co.  (50  id.  109);  JacoU  v.  Third  Ave.  R.  R. 
Co.  (71  id.  199),  but  those  cases  are  all  distinguishable  from  the  case 
at  bar  and  it  is  unnecessary  now  to  determine  whether  or  to  what 
extent  they  have  been  overruled  by  the  Monnier  case.  In  the  Jen- 
y^hins  case  the  plaintiff  boarded  the  first  car  in  wliich  he  was  able  to 
obtain  a  seat  and  the  transfer  ticket  was  properly  punched.  In  the 
other  two  cases  relied  on  the  plaintiff  boarded  the  car  not  knowing 
tliat  his  transfer  had  been  improperly  punched.  Whether  within 
the  doctrine  of  the  Monnier  case  that  makes  any  difference  we  do 
not  need  now  to  determine.  Said  cases  relied  upon  by  the  respond- 
ent are  cited  in  OiUespie  v.  Brooklyn  Heiglds  R.  R.  Co.  (178 
N.  Y.  347),  but  in  that  part  of  the  opinion  in  which  the  learned 
judge  who  wrote  discussed  the  rule  of  damage. 
The  judgment  and  order  should  be  reversed. 

Jenks,  Gaynoe  and  Rich,  JJ.,  concurred  ;  Hooker,  J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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Samuel  Franok  Edmead,  Appellant,  v.  Frank  P.  Anderson  and 
Maude  E.  Anderson,  Doing  Business  under  the  Firm  Name  and 
Style  of  Anderson  &  Company,  Eespondents. 

Second  Department,  March  22,  1907. 

Ck>nditio3ial  sale  —  effect  of  retaking  property. 

When  the  vendor  under  a  conditional  sale  retakes  the  property  on  the  default  of 
the  vendee,  he  is  not  entitled  to  both  the  property  and  the  purchase  price. 
Under  such  circumstances  a  claim  for  the  purchase  p^ice  is  not  available  as 
a  counterclaim. 

Appeal  by  the  plaintiff,  Samuel  Franck  Edmead,  from  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York  in  favor  of 
the  plaintiff  for  the  sum  of  twenty-eight  dollars  and  thirteen  cents. 

/S,  Franck  Edinead^  for  the  appellant. 

Henry  A.  Ileher^  for  the  respondents. 

Woodward,  J. : 

The  plaintiff  sued  for  a  fee  for  legal  services  alleged  to  be  due 
to  him  from  the  defendants.  The  defendants  in  their  answer  set 
up  that  the  plaintiff's  services  were  not  worth  the  sum  of  fifty  dol- 
lars, the  amount  claimed  in  tlie  complaint,  and  denied  the  agree- 
ment to  pay  the  same.  They  also  interposed  a  counterclaim  for 
thirty-five  dollars,  made  up  of  two  items,  twenty-four  dollars  for 
four  months'  rent  of  a  piano  by  plaintiff  from  defendants,  and 
eleven  dollars  for  cartage  thereof,  the  piano  having  been  sold  by 
the  defendants  to  the  plaintiff  on  the  installment  plan,  ten  dollars 
having  been  paid  upon  its  delivery.  The  plaintiff  had  defaulted  on 
four  monthly  payments  on  the  contract  and  the  defendants  had 
retaken  the  piano  under  the  same  contract,  the  cartage  being  for  the 
delivery  and  taking  away  of  the  piano. 

It  is  entirely  evident  from  the  amount  of  the  judgment  that  the 
court  allowed  the  plaintiff  the  full  amount  of  his  claim  of  fifty  dol- 
lars, and  offsset  against  it  the  counterclaim  of  thirty-five  dollars 
heretofore  described.  I  think  this  was  error.  It  seems  to  be  the 
settled  law  of  this  State  that  the  vendor  under  a  conditional  sale  can- 
not have  both  the  property  and  the  purchase  price,  and  in  this  case 
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the  defendants  had  elected  to  retake  the  piano,  and  whatever  riglits 
they  may  have  against  the  plaintiff  under  tliis  contract  for  tlie  piano 
they  cannot  be  enforced  here.  (  ]\7iite  v.  Graxf%  Sona^  96  App. 
Div.  156,  and  cases  there  cited.) 

Tlie  judgment  of  the  Municipal  Court  should  be  reversed  and  a 
new  trial  granted,  with  coets  to  the  appellant  to  abide  the  event 

Jenks,  Gaynob  and  Rich,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 


Manhattan  Oil  Company,  Respondent,  v.  Thomas  Gill  and  Others, 

Appellants,  Impleaded  with  George  S.  Gill  and  Mary  I.Rose, 

Defendants. 

Second  Department,  March  22,  1907. 

PartneTship — will  —  legatees  not  liable  aa  partners  when  representative 
continues  business  as  authorized. 

Beneficiaries  who  consent  that  an  administrjitor  with  the  will  annexed  continue 
the  testator's  business  as  directed  by  the  will  are  not  partners  nor  individually 
liable  to  one  who  deals  with  the  administrator  with  knowledge  of  his 
representative  capacity. 

An  executor  authorized  to  continue  the  testator's  business  is  not  entitled  to 
involve  the  genend  assets  of  tlie  estate,  and  persons  dealing  with  him  nru 
bound  to  know  that  they  can  resort  only  to  the  property  embarked  in  the 
business.  Tlicy  have  no  recourse  to  the  general  assets  of  the  est'ite,  nor  can 
they  look  to  the  beneficiaries  individually.  The  rule  holds  although,  with  the 
consent  of  the  beneficiaries,  the  administrator  continues  the  business  for  a  year 
beyond  the  time  set  by  the  will. 

Under  such  circumstances  the  beneficiaries  are  not  individually  liable  be(!ause 
the  property  has  been  transferred  to  them  and  by  them  to  a  corporation  of 
which  they  are  stockholders. 

Appeal  by  the  defendants,  Tlioinas  Gill  and  others,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
olBce  of  the  clerk  of  the  county  of  Kings  on  the  17th  day  of  July, 
1906,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court 
after  a  trial  at  the  Kings  County  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  18th  day  of  July,  1906,  denying 
the  said  defendants'  motion  for  a  new  trial  made  upon  the  minutes, 
App.  Div.  Vol.  CXVIII.        2 
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Albert  G.  McDonald^  for  the  appellants. 

Herbert  M,  Johnston  [liobert  W.  Thompson^  Jr.y  with  him  on 
the  brief],  for  the  respondent. 

Miller,  J. : 

This  is  an  action  at  law  to  recover  the  purchase  price  of  certain 
goods  alleged  to  have  been  sold  to  the  defendants  as  partners.  The 
partnership  is  denied.  The  defendants  are  the  beneficiaries  nnder 
the  will  of  Thomas  Gill,  deceased,  which  contained  a  provision 
directing  his  executors  to  continae  his  business  until  his  youngest 
son  should  reach  the  age  of  twenty-one  years.  The  business  was 
conducted  by  the  defendant  George  S.  Gill,  as  administrator  with 
the  will  annexed,  the  executor  having  died.  Said  youngest  son,  the 
defendant  Thomas  Gill,  became  of  age  February  18,  1899,  but  said 
administrator  continued  the  business  in  the  same  manner  until  some 
time  in  April,  1900,  when  he  assigned  his  interest  in  the  property 
to  the  other  defendants,  who  organized  a  corporation  and  transferred 
the  property  to  it,  taking  stock  in  proportion  to  their  interests.  It 
appears  that  said  business  was  conducted  by  said  George  S.  Gill,  as 
administrator  aforesaid,  with  the  consent  of  all  of  said  beneiiciaries, 
who  released  the  surety  on  his  bond  as  administrator  from  all  lia- 
bility to  them  on  account  of  the  continuance  of  said  business,  doubt- 
less because  the  surety  did  not  want  to  hazard  the  risks  of  said 
business.  The  plaintiil  dealt  with  said  George  S.  Gill  underetand- 
ing  fully  his  representative  cajmcity,  made  its  bills  to  the  estate  of 
Thomas  Gill  and  received  checks  in  payment  signed  "Est.  of 
Thos.  Gill,  George  S.  Gill,  Admr."  Said  defendant  Thomas  Gill 
worked  for  the  said  George  S.  Gill  as  a  clerk  at  a  weekly  salary ; 
the  other  defendants  had  nothing  whatever  to  do  with  the  conduct 
of  said  business. 

The  foregoing  is  a  recital  of  all  the  essential  facts  and  I  appre- 
hend it  will  be  impossible  to  find  in  the  books  a  single  authority  to 
sustain  the  action,  and  certainly  upon  principle  it  cannot  be  main- 
tained in  its  present  form.  The  relation  of  partnership  can  be  cre- 
ated only  by  contract.  The  defendants  were  not  partners,  nor  did 
they  hold  themselves  out  to  the  world  as  such.  The  plaintiff  dealt 
with  an  administrator  whose  authority  it  was  bound  to  know. 
Many  of  the  cases  dealing  with  the  continuation  by  the  represent*- 
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five  in  tlie  business  in  whicli  the  decedent  was  interested  either  as 
partner  or  as  sole  proprietor  are  collated  in  Cyclopedia  of  Law 
and  Procednre  (Vol.  18,  p.  241  et  seq.)  and  a  statement  of  the 
rales  applicable  to  snch  a  situation  may  be  found  in  the  opinion  of 
Judge  Andrews  in  Willis  v.  Sharp  (113  N.  Y.  586),  a  leading 
case  in  this  State.  That  case  decided  that  an  executor  might  con- 
tinue the  business  and  that  the  general  assets  might  be  liable  for  the 
debts  created  in  case  of  the  insolvency  of  tlie  executor  where  the 
testator  by  explicit  and  unequivocal  language  so  directed;  the  exec- 
utor, however,  cannot  continue  the  business  unless  plainly  author- 
ized to  do  BO,  and  in  case  he  does  without  explicit  authority  the 
creditors  must  look  to  him  individually  {Saperstein  v.  Ullman^ 
168  N.  T.  636 ;  Delaware^  Lackawanna  cfe  Western  It,  R.  Co,  v. 
Gilbert,4A  Hun,  201 ;  affd.  on  opinion  below,  112  K  T.  673),  and 
even  though  the  executor  is  expicitly  authorized  to  continue  the 
business  he  cannot  bind  the  general  assets  of  his  estate  unless 
authorized  to  do  so.  {Columbus  Watch  Co.  v.  Ilodeiijyyl^  135 
X.  T.  430;  Burwell  v.  Cawood,  2  How.  [U.  S.]  560.)  In  the 
case  at  bar  the  executor  was  authorized  to  continue  the  busi- 
ness. He  was  not  authorized,  however,  to  involve  the  general 
assets  of  the  estate;  therefore,  persons  dealing  with  him  were 
bound  to  know  that  they  could  resort  only  to  the  property 
embarked  in  the  business.  They  could  not  even  have  recourse  to 
the  general  assets  of  the  estate,  much  less  could  they  look  to  tlie 
l^neficiaries  individually,  and  the  assent  of  the  beneficiaries  to  what 
the  will  explicitly  authorized  could  upon  no  possible  theory  make 
them  personally  liable.  To  be  sure,  the  administrator  continued  the 
business  a  year  after  he  probably  should  have  brought  it  to  a  close, 
and  this  was  not  strictly  within  the  letter  of  his  instructions  and 
must  be  deemed  to  have  been  assented  to  by  said  beneficiaries,  but 
such  assent  did  not  make  them  partners  or  liable  personally  in  any 
capacity.  It  merely  made  the  transaction  a  valid  one  as  between  tlie 
parties  thus  assenting  to  it  {Stewart  v.  Robinson^  115  N.  Y.  328; 
Bell  V.  Hepworih^  134  id.  442) ;  nor  can  the  defendants  be  made 
individually  liable  in  this  action  because  of  the  transfer  to  them  of 
the  property  and  the  transfer  of  it  by  them  to  the  corporation  of 
which  they  were  stockholders.  I  do  not  say  that  the  creditor  had 
no  equitable  lien  upon  the  property  or  that  in  an  appropriate  action 
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he  could  not  secure  the  enforcement  of  that  lien,  or  in  lieu  thereof 
have  some  remedy  against  those  receiving  the  property  ;  nor  need 
we  undertake  to  decide  what  remedy  the  plaintiflE  might  liave 
against  the  said  George  S.  Gill,  either  individually  or  in  his  repre- 
sentative capacity.  The  respondent  cites  cases  in  which  legatees 
and  devisees  have  continued  the  business  of  tlieir  testator  as  part- 
ners, but  those  cases  can  have  no  application  to  a  case  in  which  tho 
business  was  conducted  by  an  administrator  as  such. 
The  judgment  and  order  should  be  reversed. 

HlRSCHBEEG,     P.     J.,     WoODWARD,     JeNKS     and     IIOOKEB,    JJ., 

concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


Conrad  Belloff  and  Helena  Belloff,  His  Wife,  Respondents,  v. 
The  Dime  Savings  Bank  of  Williamsuurgh,  Appellant. 

Second  Department,  March  22, 1907. 

Payment  —  when  moneys  not  paid  under  mistake  of  fact  —  conveyance 
by  devisee  when  child  bom  after  making  of  wilL 

The  lack  of  authority  of  a  sole  devisee  to  convey  lands  when  a  child  was  born  to 
the  testator  ufUM*  the  making  of  the  will  is  not  a  question  of  fact,  but  one  of 
law,  and  one  who  luis  taken  title  and  paid  a  subsequent  mortgage  on  lands 
conveyed  under  such  circumstances  cannot  recover  on  the  theory  that  the  pay- 
ment was  made  under  a  mistake  of  fact,  wliere  there  is  neither  testimony  nor 
finding  that  the  plaintiffs  were  ignorant  or  mistaken  respecting  any  of  the 
facts  involved. 

The  deed  of  the  widow  was  not  invalid,  being  effective  to  convey  her  dower 
right,  and  moreover,  as  the  widow's  action  for  dower  was  not  barred,  the 
person  paying  the  mortgage  was  subrogated  to  the  equitable  rights  of  the 
mortgagee. 

The  cjises  in  which  moneys  paid  may  be  recovered  may  be  grouped  under 
three  heads:  (1)  When  ])ayments  are  induced  by  fraudulent  misrepresentation; 
(2)  when  made  under  coercion  either  in  fact  or  in  law;  (3;  when  made  under  a 
mistake  of  fact. 

Rich,  J.,  dissented. 

Appeal  by  the  defendant,  The  Dime  Savings  Bank  of  "Williams- 
burgh,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
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o:i  the  13th  day  of  April,  1906,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  tlie  Kings  County  Trial  Term,  a  jury  having 
been  waived. 

Otto  F,  Stncsej  for  the  appellant. 

James  Troy  [Thomas  H.  Troy  with  him  on  the  brief],  for  the 
rejjpondents. 

Miller,  J. : 

This  action  is  to  recover  moneys  alleged  to  have  been  paid  under 
a  mistake  of  fact.  Plaintiffs  had  judgment  and  the  defendant 
appeals. 

One  William  Barnes  died  July  2,  1885,  leaving  a  last  will  and 
testament  purporting  to  bequeath  and  devise  all  of  his  property  to 
liis  wife.  A  child  was  born  after  the  making  of  the  will,  which 
fac-t  is  shown  by  the  record  of  the  proceedings  admitting  the  will 
to  probate.  The  widow,  apparently  assuming  that  the  devise  to 
her  was  not  affected  by  the  subsequent  birth  of  the  child,  assumed 
to  convey  certain  real  property  owned  by  the  testator.  In  1001, 
Stephen  Burkhard,  assuming  to  have  title  to  the  premises  so  con- 
veyed through  attempted  mesne  conveyances,  executed  a  mortgage 
tliereon  to  the  defendant  to  secure  the  payment  of  his  bond  for  the 
sum  of  $5,000,  and  thereafter  by  warranty  deed  assumed  to  convey 
the  property  to  the  plaintiffs,  who  paid  the  mortgage  on  July  2, 
1902,  and  now  claim  that  said  payment  was  made  under  a  mistake 
of  fact.  The  plaintiff  Conrad  Belloff  testified  to  the  mistaken 
belief  on  his  part  that  Burkhard's  deed  conveyed  title  in  fee  to  the 
premises  and  that  the  mortgage  was  a  valid  lien  thereon,  and  this  is 
the  mistake  found  by  the  court  and  relied  on  to  support  the  judg- 
ment. The  widow  of  William  Barnes  is  still  alive.  It  is  conceded 
that  the  defendant  acted  in  entire  good  faith. 

The  legal  effect  of  the  deed  to  the  plaintiffs  was  not  a  question 
of  fact,  and  there  is  neither  testimony  nor  finding  that  the  plaintiffs 
were  ignorant  of  or  mistaken  respecting  any  of  the  facts  involved 
in  the  determination  of  the  question  of  law.  The  deeds  were  not 
wholly  invalid,  as  they  operated  to  assign  the  widow's  dower  inter- 
est. {Mutual  Life  Im.  Co,  v.  Shipman,  119  N.  Y.  32-1.)  The 
action  for  dower  was  not  barred  (Code  Civ.  Proc.  §  1590)  when  the 
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mortgage  was  paid,  and  the  persons  paying  the  mortgage  were 
entitled  to  be  subrogated  to  tlie  equitable  rights  of  the  mortgagee. 
{Everson  v.  McMuUen,  113  N.  Y.  293.)  None  of  the  cases  relied 
upon  by  the  respondents  are  in  point.  Tliey  may  he  grouped 
under  three  heads:  (a)  Payments  induced  by  fraudulent  mis- 
representations—  it  is  conceded  tiiat  there  was  no  fraud;  (I)) 
payments  made  under  coercion  either  in  fact  or  in  law  —  the 
payment  was  not  involuntary  merely  because  it  w^as  demanded ; 
(c)  payments  made  under  a  mistake  of  fact  —  the  error  was  a  mis- 
take of  law.  The  familiar  rule  is  not  questioned  that  money  paid 
upon  a  claim  of  right  cannot  be  recovered  back  merely  because  the 
payor  mistook  the  law.  {Brishane  v.  Darcea^  5  Taunt.  143; 
Clarke  v.  Butcher,  9  Cow.  674 ;  Mowatt  v.  Wright^  1  Wend.  355 ; 
Chanvplin  v.  Laytin^  6  Paige,  189 ;  18  Wend.  407 ;  Silliman  v. 
Wing^  7  Hill,  159;  Supervisors  of  Onondaga  v.  BriggSj  2  Den. 
26;  New  York  <&  Harlem  B.  R.  Co.  v.  Marsh,  12  N.  Y. 
308;  Phelps  v.  Mayor,  112  id.  216;  Pooley  v.  City  of  Biif 
falo,  122  id.  592;  Redmond  v.  Mayor,  125  id.  632.)  The  ques- 
tion whether  the  plaintiffs  could  plead  ignorance  of  facts  appear- 
ing of  record  in  their  chain  of  title  or  discoverable  upon  such 
inquiry  as  the  record  would  suggest  {Moot  v.  Business  MenHs 
Investment  Assn,,  157  N.  Y.  201)  is  not  now  before  the  court, 
nor  is  it  necessary  to  determine  how  that  question  would  be  affected 
by  the  fact  that  since  the  payment  of  the  mortgage  the  situation 
of  the  parties  has  changed  because  of  the  running  of  the  Stat- 
ute of  Limitations  against  the  action  for  dower.  (See  Kingston 
Bank  v.  Eltinge,  40  N.  Y.  391;  National  BanTc  of  Co^nvicrce 
in  N  Y.  V.  N.  M.  BanMng  Assn,  of  N  F.,  55  id.  211 ; 
Mayer  v.  Mayor,  63  id.  455 ;  Curnen  v.  Mayor,  79  id.  511 ; 
Com  Exchange  Bank  v.  Nassau  Bank,  91  id.  74 ;  Hathaway  v. 
County  of  Delaware,  185  id.  368.)  The  court  has  not  been  aided 
by  counsel  on  these  questions,  and  we  may  well  postpone  their 
consideration  until  a  record  is  presented  requiring  it. 
The  judgment  must  be  reversed. 

Jenks,  Hooker  and  Gaynor,  JJ.,  concurred ;  Kicn,  J.,  dissented. 

Judgment  reversed  and   new  ti-ial  granted,  costs  to  abide  the 
event. 
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CATHERmE  Bendeb,  Appellant,  v.  Philipp  Paulus  and  Wilhelmins 
Paulus,  His  Wife,  Respondents. 

Second  Department,  March  1,  1907. 

Will— when  executors  have  power  to  sell  although  portion  of  devise 
invalid  —  heir  takes  subject  to  power  of  sale  —  equitable  reconversion. 

Although  a  power  of  sale  given  to  executors  fails  when  the  entire  devise  is 
invalid  for  lack  of  capacity  of  the  beneficiaries  to  take,  yet,  when  a  portion  of 
the  devise  is  valid,  the  power  of  sale  may  be  exercised  in  bo  far  as  it  concerns 
the  valid  devise. 

A  person  who  takes  as  heir  owing  to  the  invalidity  of  a  devise  holds  the  property 
subject  to  any  burdens  necessary  to  the  carrying  out  of  the  valid  provisions 
of  the  will. 

When,  in  onier  to  execute  that  part  of  the  devise  which  is  valid,  a  sale  of  the 
whole  property  is  necessary,  the  executors  have  authority  to  sell,  and  the  heir 
who  inherits  by  reason  of  tlie  invalidity  of  a  portion  of  the  devise  is  entitled 
only  to  a  proportion  of  the  proceeds  of  the  sale,  which  is  impressed  with  its 
original  cbaiacter  of  real  estate. 

Appeal  by  the  plaintifiF,  Catherine  Bender,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  djfendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  Queens  on  the  lltli  day  of  Angaist, 
1905,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Queens  County  Special  Term,  dismissing  the  complaint  upon  the 
merits. 

Jacob  ^.  MilleTy  Max  Meyer  and  W.  G.  PhlippeaUy  for  the 
appellant. 

John  E,  Van  Nostrand  and  E.  V.  B,  Oetty^  for  the  respondents. 

Judgment  affirmed,  with  costs,  on  the  opinion  of  Mr.  Justice 
WiLMOT  M.  Smith. 

WooDWABD,  Jekks,  Hookbb,  Rioh  and  Miller,  JJ.,  concurred. 

The  following  is  the  opinion  of  Mr.  Justice  Wilmot  M.  Smfth  : 

Smith,  J. : 

If  the  entire  devise  of  the  premises  in  question  was  invalid  because 
of  the  lack  of  capacity  of  all  the  beneficiaries  for  whose  benefit  the 
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devise  was  made  to  take  the  same,  tliere  can  be  no  question  that 
the  trust  estate  and  power  of  sale  given  the  executors  would  also 
fail,  because  the  object  for  which  these  provisions  of  the  will  were 
made  had  failed.     {Jofies  v.  Kelli/j  170  N.  Y.  401.) 

In  the  case  under  consideration  a  devise  of  a  portion  of  the  prem- 
ises was  valid,  so  that  the  trust  estate  and  power  of  sale  attempted 
to  be  created  by  the  will,  so  far  as  they  concerned  the  portion  of 
the  premises  so  devised,  were  valid. 

A  person  who  takes  as  heir  at  law  premises  which  descended  to 
him  as  intestate  property  by  reason  of  the  failure  of  the  testator  to 
make  a  valid  disposition  thereof  by  his  will,  takes  such  propei-ty 
subject  to  any  burden  imposed  thereon  by  the  necessity  of  carrying 
out  to  the  best  advantage  the  valid  provisions  of  the  will.  {Dovyning 
V.  MarshaU^  4  Abb.  Ct.  A  pp.  Dec.  662.) 

In  Jones  v.  Kelly  {supra)  Chief  Judge  Parker  recognizes  this 
principle  in  his  opinion  (at  p.  409),  where  he  says,  "  the  real  estate 
may  be  so  situated  as  to  require  a  s<ile  of  all  of  it  in  order  to  execute 
the  valid  portions  of  the  will,  and  thus  it  will  be  turned  into  money 
in  fact,  but  for  the  purposes  of  disposition  under  the  statute  as 
intestate  property  it  will  retain  its  character  as  real  estate." 

I  -must  assume  in  this  case,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  land  in  question  was  so  situated  as  to  require  a  sale 
of  all  of  it  in  order  to  enable  the  executors  to  execute  the  valid 
devises  of  a  portion  of  it  to  the  best  advantage  of  the  devisees. 

I,  therefore,  decide  that  the  executors  had  authority'  to  sell  the 
whole  premises  in  order  to  carry  out  the  valid  devises  of  a  portion 
thereof,  and  tliat  the  plaintiff  took  the  premises  subject  to  the  bur- 
den that  such  power  of  sale  might  be  properly  exercised,  and  that 
she  is  entitled  only  to  her  share  of  the  proceeds  of  the  sale,  taking 
the  same  with  its  character  as  real  estate  unchanged  by  its  conversion 
into  money. 

It  follows  that  the  complaint  should  be  dismissed  upon  the  merits, 
with  costs. 
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In  the  Matter  of  the  Application  of  Anthony  Elder,  Respondent, 
for  a  Peremptory  Writ  of  Mandamus  against  Theodore  A. 
Bingham,  as  Police  Commissioner  of  the  City  of  New  York, 
Appellant. 

Second  Department,  March  1,  1907. 

Kandamus  —  denials  on  information  and  belief — municipal  corporationB 
~  judgment  by  police  commissioner  on  trial  had  before  predecessor  — 
when  mandamus  proper  remedy  for  reinstatement. 

The  allegations  of  a  petition  on  jnandamus  are  not  put  in  issue  by  denials  made 

upon  information  and  belief. 
The  action  of  a  police  commissioner  in  dismissing  an  officer  is  invalid  if  based 

upon  proceedings  had  before  his  predecessor  and  not  resulting  in  a  final 

judgment. 
Absence  of  an  officer  from  duty  when  caused  by  act  of  Gixi,  as  by  illness,  is  not 

ground  for  dismissal  under  section  303  of  the  charter  of  Greater  New  York. 

To  deprive  an  officer  of  his  position,  the  absence  must  have  been  voluntary 

and  intentional. 
When  no  trial  has  been  had  before  the  police  commissioner  on  the  discharge  of 

an  officer,  the  latter's  remedy  for  reinstatement  is  by  mandamus. 

Appeal  by  Theodore  A.  Bingham,  as  police  commissioner,  etc., 
fpcun  an  order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  oil  the  14th  day  of  November,  1906,  granting  a  peremp- 
tory writ  of  mandamus  commanding  said  appellant  to  restore  the 
petitioner  herein  to  duty  as  a  patrolman  in  the  police  department 
of  tlie  city  of  New  York. 

James  J?,  Bdl,  Edward  Lazansky  and  William  B,  EUison^ 
Corporation  Counsel^  for  the  appellant. 

Jacob  Ro\is%  and  Louis  J,  Orant^  for  the  respondent. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  the 
opinion  of  Mr.  Justice  Gaeeetson,  at  Special  Term. 

HiRSCHBBEG,    P.    J.,   JeNKS,    HoOKEE,    GaYNOE    and     KiCH,    JJ., 

ooTicurred. 
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Tlie  following  is  the  opinion  of  Mr.  Justice  Garretson  : 

Garretson,  J. : 

The  denials  and  averments  of  the  answering  affidavit  submitted 
by  the  defendant  upon  information  and  belief,  do  not  put  in  issue 
the  allegations  of  the  relator's  petition.  {People  ex  reh  Kelly  v. 
Common  Council^  77  N.  Y.  503 ;  People  ex  rel.  Frost  v.  N,  Y, 
a  cfe  //.  E,  E,  IL  Co,,  61  App.  Div.  494 ;  168  N.  Y.  187.)  Hence 
the  positive  averment  in  defendant's  affidavit  that  after  he  became 
police  commissioner  on  January  1,  1906,  upon  the  report  of  the 
police  surgeons  of  February  6,  1906,  and  on  March  19,  1906,  he 
ordered  that  the  petitioner  "having  been  absent  without  leave  for 
more  than  five  consecutive  days  has  ceased  to  be  a  member  of  the 
police  force  and  has  been  dismissed  therefrom  in  accordance  with 
section  503,  charter  New  York  city*  from  March  9,  1906,"  taken 
with  the  allegations  of  the  relator's  petition  and  particularly  the 
allegation  therein  that  the  relator's  absence  was  the  result  of  per- 
sonal illness  and  that  he  did  not  deem  himself  absent  without  leave 
because  he  believed  that  he  had  been  reported  ill,  are  the  only  facts 
essential  for  consideration  upon  the  merits  of  this  application. 

It  may  be  said,  however,  in  passing,  that  the  defendant's  action 
so  far  as  it  is  alleged  to  have  been  based  upon  the  proceedings  had 
before  his  predecessor  was  of  no  validity.  lie  could  not  acquire 
jurisdiction  over  charges  pending  at  the  time  lie  entered  upon  his 
office  and  which  althongh  tried,  had  not  then  passed  to  final  judgment. 
{People  ex  rel.  Cassidy  v.  Roosevelt,  7  App.  Div.  144.)  The  facts 
appear,  therefore,  that  the  defendant  assumed  to  declare  relator's 
office  vacant  and  dismissed  him  from  the  force  solely  for  the  reason 
that  ho  was  absent  without  leave  for  five  consecutive  days  and  the 
relator  shows  that  during  that  time  he  was  ill.  Absence,  under  the 
section  (503)  of  the  charter  *  (which  is  substantially  the  same  as  sec- 
tion 273  of  the  Consolidation  Act)t  which  is  caused  by  the  act  of 
God  does  not  bring  the  penalty  of  dismissal  upon  the  absentee. 
The  absence  that  will  deprive  the  officer  of  his  place  must  be  volun- 

♦iStc.  See  Laws  of  1897,  chap.  378,  §  303,  as  amd.  by  Laws  of  1901,  chap. 
466.— [Rep. 

t  See  Laws  of  1882,  chap.  410,  §  273,  as  amd.  by  Laws  of  1884,  chap.  180,— 
[Rep. 
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tary  and  intentional.  {People  ex  reL  Mitchell  v.  Martin^  143  N.  Y. 
407.)  Certiorari  is  not  the  relator's  remedy.  No  trial  was  had 
before  the  defendant.  As  the  facts  are  undisputed  the  present  pro- 
ceeding is  available  to  the  relator  and  a  peremptory  writ  should 
issue  in  accordance  with  the  prayer  of  the  petition.  Motion  granted, 
with  fifty  dollars  costs. 


LiLLiB    K   Taylor,   Respondent,  v.   The    Bankers'  Loan  and 
Investment  Company,  .Appellant. 

First  Department,  March  8,  1007. 

Building  loaa  association  —  withdrawal  of  member  —  right  to  interests 

The  articles  of  a  building  loan  association  allowed  members  to  withdraw  on 
written  notice  and  provided  that  after  the  expiration  of  sixty  days  they  should 
receive  the  boolc  value  of  their  shares  If  forty  per  cent  of  the  dues  received 
raised  a  fund  sufficient  for  payment. 

On  the  question  of  the  right  to  interest  of  a  withdrawing  member  there  was  no 
evidence  showing  the  existence  of  a  fund  sufficient  to  pay  the  plaintiff  except 
between  August,  1898,  and  December,  1895,  during  which  period  dues  were 
collected,  a  percentage  of  which  was  applicable  to  payment. 

BM^  that  in  the  absence  of  proof  bearing  on  the  subject  it  should  be  assumed 
that  payment  was  due  December,  1895,  and  that  interest  did  not  run  on  tlie 
plaintiiTs  claim  until  January  1,  1896. 

Appeal  by  the  defendant,  The  Bankers'  Loan  and  Investment 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  9th  day  of  October,  1906,  upon  the  report  of  a 
referee. 

John  C.  Ten  Eyck^  ior  the  appellant. 

W.  E.  KUselhurghy  Jr.^  for  the  respondent 

Per  Cqriam: 

We  are  entirely  satisfied  with  the  conclusion  reached  by  the 
referee  as  to  the  main  question   involved  and  would  affirm   the 
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judgment  upon  his  opinion  were  it  not  for  the  fact  that  we  think 
he  erred  in  fixing  the  date  from  which  interest  should  be  allowed. 

Under  the  provisions  of  article  15  of  the  association  a  member 
owning  unpledged  shares  was  entitled  to  withdraw  upon  giving 
written  notice  to  that  effect,  and  upon  the  expiration  of  sixty  days 
after  such  notice  had  been  given,  to  receive  the  book  vahie  of  the 
shares,  less  certain  things  wliich  were  chargeable  against  them,  but 
that  no  greater  sum  tlian  forty  per  cent  of  the  dues  received  in  any 
one  month  should  be  applicable  to  the  payment  of  the  withdrawing 
member  without  the  consent  of  the  board  of  directors,  and  that 
witlidrawing  members  should  be  paid  in  the  order  in  which  their 
notices  of  withdrawal  were  filed  with  the  company,  and  if  the 
amount  of  money  on  liand,  applicable  to  the  payment  of  withdraw- 
ing members  was  not  sufficient  to  meet  all  claims  of  withdrawal 
within  sixty  days  after  the  notice  had  been  filed,  then  claims  should 
not  be  deemed  to  be  due  until  such  time  as  forty  per  cent  of  the 
receipts  from  dues,  subsequent  to  the  time  of  filing  of  the  notice, 
should  amount  to  a  sum  sufficient  to  pay  the  book  value  of  such 
shares. 

The  learned  referee  allowed  interest  on  the  amount  which  he 
found  to  be  due  the  plaintiff  from  June  21, 1894,  the  date  when  the 
reorganization  took  place,  but  there  is  absolutely  no  proof  that  the 
defendant  then  had  any  funds  applicable  to  the  payment  of  the 
plaintiff's  claim ;  on  the  contrary,  the  only  proof  bearing  on  tlhit 
subject  is  that  the  defendant  received  for  dues  from  August,  1893, 
to  December,  1895,  both  inclusive,  the  sum  of  $41,027.38  of  which 
the  forty  per  cent  applicable  for  withdrawals  under  the  articles  of 
association  amounted  to  $10,410.94.  Out  of  this  fund  thirty-one 
shareholders  who  had  filed  notices  prior  to  the  plaintiff  and  whose 
claims  aggregated  $7,423.73  first  had  to  be  paid,  and  it  is  impossible 
to  determine  from  the  record  when  the  fund  was  sufficient  to  pay 
the  plaintiff,  and  in  the  absence  of  proof  bearing  on  that  subject 
it  must  be  assumed  to  be  at  the  end  of  the  period  during  which  it 
is  stipulated  the  sum  was  accumulated,  viz.,  December,  1895. 
Therefore,  we  think  interest  did  not  commence  to  run  untilJanuary 
1,  1896. 

The  judgment,  therefore,  should  be  modified  by  allowing  interest 
on  the  principal  sum  which  the  plaintiff  was  entitled  to  withdraw, 
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$840,  from  January  1,  1896,  and  as  thus  modified  t]ie  same  should 
be  affirmed,  without  costs  to  either  party. 

Present  —  Patterson,  P.  J.,  Inqraham,  McLaughlin,  Clarke 
and  Scott,  J  J. 

Judgment  modified  as  directed  in  opinion  and  as  modified  affirmed, 
without  costs.     Settle  order  on  notice. 


Daniel  Greenwald  and  Others,  "Respondents,  v.  Gotham-Attucks 
Music  Company,  Appellant. 

First  Department,  March  8,  1907. 

Partnership  —  action  for  accounting  ~  when  appointment  of  receiver 
and  injunction  against  carrying  on  business  unauthorized. 

There  is  no  authority  lor  the  appointment  of  a  receiver  of  partnership  property 
nnlffss  the  partnership  is  terminated,  or  there  has  been  a  breach  of  the  agree- 
ment or  other  cause  justifying  a  dissolutinn.  During  the  partnership  the 
business  must  be  conducted  by  the  partners  and  cannot  be  taken  out  of  th(>ir 
hands  unless  facts  be  shown  justifying  a  dissohition  and  a  sale  of  the  property. 

Ilenc-e,  in  an  action  by  a  partner  to  obt»iin  an  accounting  by  his  copartner  uiulcr 
the  partnership  agreement  a  receiver  of  the  property  cannot  be  appointed  where 
neither  a  dissolution  nor  sale  of  property  is  asked. 

Moreover,  when  under  such  circumstances  a  partner  moves  for  the  appointment 
of  a  receiver  and  there  is  nothing  to  show  that  the  defendant  hiis  done, 
threatens  or  is  about  to  do  any  act  which  will  injure  the  plaintiff  or  render  a 
judgment  ineffectual  or  depreciate  the  value  of  the  partnership  property  dur- 
ing the  action,  there  are  no  grounds  for  an  injunction  restraining  the  defendant 
from  carrying  on  the  partnership  business. 

Appeal  by  the  defendant,  the  Gotham-Attucks  Miis'c  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  ±<e\v  York  Spe- 
cial Term  and  entered  in  the  office  of  the  clerk  of  tlie  county  of 
New  York  on  the  28tli  day  of  January,  1907,  appointing  a  receiver 
j}end^nie  lite, 

Charles  F.  Brown  and  Benno  Loewy^  for  the  appellant, 

L  If.  Jacobson^  for  the  respondents. 
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McLaughlin,  J. : 

The  complaint  in  this  action  alleges  that  the  plaintiffs  are  copart- 
ners, engaged  in  the  business  of  publishing  and  selling  musical  com- 
positions, which  business  is  carried  on  under  the  name  of  The  Mor- 
ris-Harris Music  Publishing  Company  ;  that  the  defendant  is  a 
domestic  corporation ;  that  on  and  prior  to  the  15th  day  of  Septem- 
ber, 1906,  the  plaintiffs  owned  a  musical  c(5m position  known  as 
"  He's  a  Cousin  of  Mine,"  and  on  or  about  that  day  they  sold  and 
assigned  to  the  defendant  an  undivided  one-half  interest  in  the  same 
in  consideration  of  which  it  was  agreed  by  and  between  plaintiffs 
and  defendant  that  such  composition  was  to  be  owned  jointly  by 
them ;  that  all  profits  to  be  derived  from  such  publication  and  sale 
were  to  be  divided  equally  between  them  ;  that  losses,  if  any  were 
sustained,  were  to  be  borne  in  the  same  proportion ;  that  statements 
were  to  be  made  of  tlie  receipts  and  disbursements  each  week,  when 
settlements  were  to  be  made ;  that  defendant  published  such  musi- 
cal composition  and  has  made  large  profits  therefrom,  but  has  neg- 
lected and  refused  to  make  the  statements  or  settlements  according 
to  the  agreement ;  and  the  judgment  demanded  is  that  a  receiver  be 
appointed  of  the  partnership  property  during  the  pendency  of  the 
action  and  that  defendant  be  compelled  to  render  an  account  in 
accordance  with  the  agreement. 

After  the  action  had  been  commenced  plaintiffs  applied  upon  the 
complaint  and  an  affidavit  for  the  appointment  of  a  receiver  during 
tlie  pendency  of  the  action.  The  application  was  opposed,  but  not- 
withstanding that  fact  it  resulted  in  the  order  appealed  from,  which 
appointed  a  receiver  of  *'  the  publication  and  sale  of  the  song  '  He's 
a  Cousin  of  Mine'"  during  the  pendency  of  the  action,  and  author- 
ized tlie  receiver  during  that  time  to  publish  and  sell  the  composi- 
tion ;  ordered  and  directed  the  officers,  directors  and  agents  of  the 
defendant  to  deliver  to  the  receiver  the  plates,  books,  memoranda, 
statements,  papers  and  documents  relating  to  the  publication  and 
sale  of  such  composition  and  also  restrained  the  defendant,  its  offi- 
cers and  agents  from  in  any  way  interfering  with  the  receiver  in  the 
sale  of  such  composition. 

The  order  appealed  from  must  be  reversed.  There  is  no  legal 
principle  of  wliich  I  am  aware  by  which  it  can  be  sustained.  The 
action  is  not  brought  for  a  dissolution  of  the  partnership  or  for  the 
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sale  of  its  property.  There  is  no  authority  which  justifies  the 
appointment  of  a  receiver  of  partnership  property  unless  the  part- 
nership has  been  terminated  or  tliere  has  been  a  breach  of  the  part- 
nership agreement  or  other  cause  wliich  justifies  a  dissohition.  In 
case  of  the  death  of  one  partner,  the  survivor  must  wind  up  the 
business,  pay  the  debts,  and  distribute  tlie  assets  among  those  legally 
entitled  thereto.  During  the  lives  of  the  partners  the  business 
must  be  conducted  by  them  and  cannot  be  taken  out  of  their  hands 
unless  facts  be  shown  justifying  a  dissolution  and  sale  of  the  part- 
nership property.  Here,  a  dissolution  and  sale  is  not  asked  and,  so 
far  as  appears,  is  not  desired.  What  the  plaintiffs  want  is  an 
accounting  and  payment  of  whatever  may  be  found  due  them,  and 
not  a  fact  is  alleged  which  would  justify  even  an  inference  that  the 
defendant  is  not  responsible  or  able  to  respond  to  any  judgment 
which  plaintiffs  may  recover.  There  is  nothing  in  the  moving 
papers  to  show  that  the  defendant  has  done,  threatened  or  is  about 
to  do  any  act  which  would  injure  the  plaintiffs  or  render  in  any 
degree  ineffectual  a  judgment  which  might  be  obtained,  or  during 
the  pendency  of  the  action  injure  or  depreciate  to  any  extent  the 
partnership  property.  Under  such  circumstances  a  receiver  could 
not  be  appointed,  or  the  defendant  restrained  from  carrying  on  the 
partnership  business. 

Before  the  defendant  could  be  enjoined  from  doing  that  which 
the  agreement  gave  it  the  right  to  do,  the  plaintiffs  were  bound  to 
show  that  the  defendant,  unless  restrained,  would  do  some  act  dur- 
ing the  pendency  of  the  action  which  would  produce  injury  to  the 
plaintiffs  or  that  it  had  threatened  to  do  some  act  in  violation  of 
plaintiffs'  rights,  incident  to  or  connected  with  the  subject-matter 
of  the  action.  {Clark  v.  King  cfe  Brother  Pub.  Co.,  40  App.  Div. 
405  ;  Code  Civ.  Proc.  §603.) 

Other  errors  are  alleged  but  it  is  unnecessary  to  consider  them. 

The  order  appealed  fro»n  must  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

Patteeson,  p.  J.,  Ingbaham,  Clakkb  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs.     Order  tiled. 
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Leonard  G.  Kirk,  Appellant,  v.  Bernard  Crystal,  Respondent. 
First  Department,  March  8,  1907. 

Sale — failure  to  file  contract  of  conditional  sale — mechanic's  lien — 
election  of  remedies  —  when  purchaser  of  premises  not  liable  for 
conversion. 

The  plaintiff  installed  a  heating  plant  in  a  building  under  a  conditional  contract  of 
sale  providing  that  the  title  remain  in  the  plaintiff  until  he  was  fully  paid  in  cash. 
After  the  installment  of  the'  plant  and  before  payment,  the  owner  of  the  build- 
ing conveyed  the  premises,  and  the  pluintiff  thereafter  filed  a  mechanic's  lien 
against  whatever  interest  the  former  owner  had  in  the  premises.  The  pur- 
chaser of  the  property  in  his  turn  conveyed  to  the  defendant,  of  whom  the 
plaintiff  demanded  a  return  of  the  beating  plant,  and  it  being  refused  sued 
for  conversion. 

Held,  that  the  complaint  was  properly  dismissed  because  the  contract  of  con- 
ditional sale  had  not  been  filed  in  the  registrar's  office  until  six  mouths  after 
the  defendant  had  purchased  the  property  without  notice  of  the  plaintiff's 
claim; 

That  although  the  plaintiff  and  the  original  owner  could  by  agreement  reserve 
the  character  of  the  heating  plant  as  personalty,  such  agreement  was  not  bind- 
ing against  a  bona  fide  purchaser  who  took  the  plant  as  part  of  the  realty 
without  notice; 

That  as  the  plaintiff  had  filed  a  mechanic's  lion  against  the  interest  of  the  origi- 
nal owner,  it  was  inconsistent  with  his  claim  of  title  to  the  heating  plant,  and 
was  an  election  of  remedies; 

That  as  the  plaintiff  had  not  complied  with  chapter  698  of  the  Laws  of  1904, 
providing  that  every  contract  of  conditional  sale  of  chattels  attached  to  a 
building  shall  be  void  against  a  subsequent  bona  fide  ptirchaser  of  the  premises 
unless  the  conditional  contract  be  filed,  the  defendant  in  purchasing  the  prop- 
erty was  justified  in  assuming  that  no  claim  of  title  would  be  made  to  the 
heating  plant,  especially  so  as  a  mechanic's  lien  therefor  had  been  filed. 

Appeal  by  the  plaintiff,  Leonard  G.  Kirk,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  23d  day  of  October 
1906,  upon  the  dismissal  of  the  complaint  by  direction  of  the 
court  at  the  close  of  the  plaintiff's  case  on  a  trial  at  the  New  York 
Trial  Term. 

James  E,  Duross^  for  the  appellant. 

Harold  Swain^  for  the  respondent. 
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McLaughun,  J. : 

On  the  14th  of  Angust,  1903,  the  plaintiff  entered  into  a  written 
contract  with  one  Liebeskind,  who  then  owned  a  piece  of  real  estate 
in  the  city  of  New  York  upon  which  he  was  erecting  a  six-story 
apartment,  to  install  therein,  for  $3,100,  to  be  paid  to  him  at  tunes 
stated  in  the  contract,  a  steam  jieating  plant  consisting,  among  other 
things,  of  a  liorizontal  tabular  boiler,  pipes  extending  through  the 
building,  radiatora  in  the  different  rooms  connected  with  such  pipes, 
valves  and  other  appliances  usual  and  necessary  to  properly  heat 
the  building,  when  completed,  with  steam.  The  contract  further 
provided  that  the  plant  when  installed  was  to  remain  the  property 
of  the  plaintiff  until  fully  paid  for  in  cash.  Plaintiff  performed  the 
contract  on  his  part  by  installing  the  plant  on  or  prior  to  May  18, 
1904,  but  Licl>eskind  neglected  to  perform,  in  tliat  he  failed  to  pay  the 
plaintiff  $1,538.93.  On  the  25th  of  July,  1904,  Liebeskind  sold  the 
apartment  house  to  one  Kamsler,  and  on  the  eleventh  of  August 
following,  plaintiff  —  not  having  been  paid  the  balance  due  liim 
under  his  contract  —  filed  a  notice  of  mechanic's  lien  against  what- 
ever interest  Liebeskind  had  in  the  premises  in  question.  On  Sep- 
tember 1,  1904,  Kamsler  sold  the  premises  to  defendant  and  plain- 
tiff thereafter  demanded  a  return  of  the  heating  plant,  which  was 
refused,  and  he  thereupon  brought  this  action  for  conversion  of  the 
same.  At  the  trial  tHe  complaint  was  dismissed  at  the  close  of 
plaintiff^s  case,  and  he  has  appealed. 

I  am  of  opinion  that  the  complaint  was  properly  dismissed  and 
that  the  judgment  should  be  affirmed.  The  agreement  between 
plaintiff  and  Liebeskind  was  not  filed  in  the  register's  office  until 
March  23,  1905,  some  six  months  after  defendant  purchased  the 
property,  nor  was  any  proof  given  at  the  trial  that  defendant  at  the 
time  he  purchased  the  property  had  notice  of  the  plaintifFs  claim 
or  any  knowledge  that  the  heating  plant  had  not  been  paid  for, 
other  than  the  notice  of  lien  filed  against  whatever  interest  Liebes- 
Idnd  liad  in  the  premises.  The  plaintiff  and  Liebeskind,  as  between 
themselves,  could  by  agreement  preserve  the  character  of  the  heat- 
ing plant  as  personalty.  {Ford  v.  Cohh^  20  N.  Y.  344 ;  Slsson  v. 
Hibbard,  75  id.  542;  Ti/son  v.  Post,  108  id.  217.)  But  this  they 
could  not  do  as  against  a  bona  jide  purchaser  or  mortgagee  who 
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never  assented  to  nor  had  any  notice  of  their  arrangement. 
{McMillan  v.  Leaman^  101  App.  Div.  436,  and  eases  cited,)  The 
defendant  had  no  notice  of  the  arrangement  hetween  plaintiff  and 
Liebeskind  and,  therefore,  as  to  him  tlie  heating  plant  was  a  part 
of  the  realty.  The  building  could  no  more  be  used  without  heat 
than  it  could  without  light  and  water,  and  one  would  hardly  con- 
tend that  an  apartment  house  six  stories  in  height  would  be  habitable 
without  either.  Besides,  the  plaintiff  knew,  when  he  installed  the 
plant,  the  purpose  for  which  it  was  intended  and  that  it  was  designed 
to  become  a  part  of  the  building  itself.  There  was  present  every 
element  necessaiy  or  -essential,  once  the  plant  had  been  installed,  to 
change  its  character  from  personalty  to  realty ;  pliysical  annexation 
of  one  to  the  other ;  adaptation  to  the  use  to  which  the  realty  was 
devoted,  and  an  intent  on  the  part  of  the  plaintiff  and  Liebeskind 
to  make  a  permaneu-t  improvement. 

There  is  another  view  which  I  think  requires  an  affirmance  of 
this  judgment.  After  Liebeskind  had  failed  to  make  the  pay- 
ments provided  and  had  sold  the  property  to  Kamsler,  and  before 
Kamsler  had  sold  to  the  defendant,  the  plaintiff  filed  a  notice  of 
mechanic's  lien  against  whatever  interest  Liebeskind  had  in  the 
building  and  the  land  upon  which  it  stood  for  the  balance  due  him 
on  the  heating  plant.  The  filing  of  this  notice  was  the  assertion  of 
a  claim  irreconcilable  and  inconsistent  with  the  one  made  in  this 
action.  That  claim  was  predicated  upon  the  fact  that  the  title  to 
the  plant  had  passed  from  the  plaintiff  to  Liebeskind,  while  here 
the  claim  is  that  title  never  passed  but  always  remained  in  the 
plaintiff.  Therefore,  if  it  be  held  that  at  the  time  the  notice  of 
lien  was  filed  the  title  was  in  plaintiff,  and  by  reason  of  that  fact 
he  had  an  election  whether  he  would  take  the  plant  or  seek  to 
recover  its  purchase  price  by  acquiring  a  lien  upon  the  real  estate, 
he,  by  filing  the  notice  of  lien,  made  his  election  and  was  bound  by 
it.  {Wliite  v.  Grat/s  Sons^  90  App.  Div.  154;  Orcuit  v.  HicJcen^ 
hrodt,  42  id.  238 ;  Earle  v.  EoUmon,  91  Ilun,  363  ;  affd.,  157  N.  Y. 
683.)  The  choice  of  the  selection  of  one  remedy  having  l)een  made 
and  acted  upon  became  final  and  the  right  to  follow  the  other  was 
forever  gone.  {Morris  v.  Hexford^  18  N.  T.  552  ;  RodermundY, 
Clark,  46  id.  354.) 

The  statute  (Laws  of  1904,  chap.  698,  amdg.  Lien  Law  [Laws  of 
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l^UT,  chap.  41 S],  §§  112-115)  wonld  also  seem  to  be  a  complete 
I>ar  to  the  ]>laintifFs  recovery.  The  act  referred  to  took  effect 
May  9,  1904,  and  some  of  the  heating  plant  at  least  was  put  into 
the  bnilding  subsequent  thereto.  This  act  provided  that  every 
contract  for  the  conditional  sale  of  goods  and  cliatteln,  attached  or 
to  be  attached  to  a  building,  shall  be  void  as  against  subsequent 
lotia  fide  purchasers  or  incumbrancers  of  the  premises  on  which 
the  building  stands,  and  as  to  them  the  sale  shall  be  deemed  absohite 
unless,  on  or  before  the  date  of  delivery  of  such  goods  or  chattele  at 
such  building,  such  contract  shall  have  been  duly  filed  and  indexed 
as  directed  in  the  act.  The  defendant,  as  we  have  already  seen, 
purchased  the  premises  on  the  1st  of  September,  1904.  The  agree- 
ment had  not  then  been  filed  as  required  by  the  act  and  he,  there- 
fore, was  justified  in  assuming  that  no  claim  could  or  would  be  made 
to  the  heating  plant  or  any  part  of  it,  and  especially  in  view  of  the 
notice  of  lien  which  the  plaintiff  had  then  filed  against  the  interest 
of  Liebeskind. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Patterson,  P.  J.,  Ingraham,  Houghton  and  Scott,  JJ.,  concurred. 
Judgment  affirmed,  with  costs.     Order  filed. 


William  S.  Murray,  Respondent,  -y.  Interurban  Street  Railway 
Company,  Appellant. 

First  Department,  March  8, 1907. 

Bamagea — negligence— verdict  cannot  be  based  on  plaintiff's  earnings 
in  criminal  employment. 

What  a  person  earns  by  crime  cannot  be  made  a  basis  of  damage  for  personal 
injuries  occasioned  by  negligence. 

Thus,  in  action  for  damages  for  personal  injuries,  it  is  error  to  refuse  to  instruct 
the  jury  that  it  cannot  consider  the  plaintiff's  earnings  in  placing  bets  for  a 
bookmaker  as  a  basis  for  damage,  that  occupation  being  unlawful. 

Appeal  by  the  defendant,  the  Iiiterurimn  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
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entered  in  the  office  of  the  clerk  of  the  county  of  l{ew  York  on  the 
6th  day  of  April,  1906,  upon  the  verdict  of  a  jury  for  $6,000,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  27tli  day  of 
March,  1906,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Henry  A,  Scheuermann  for  the  appellant. 
Thofnae  D.  Adams ^  for  the  respondent. 

McLaughlin,  J. : 

On  the  11th  day  of  September,  1902,  between  five  and  six 
o'clock  in  the  morning,  the  plaintiff  was  a  passenger  on  one  of  the 
defendant's  south-bound  Third  avenue  cars.  He  took  the  car  at 
Forty-second  street  and  as  it  approached  Twenty-sixth  street  he  tes- 
tified he  indicated  to  the  conductor  a  desire  to  get  off  at  tliat  point; 
that,  in  obedience  to  tlie  information  thus  imparted,  the  car  was 
brought  to  a  standstill  at  Twenty-sixth  street,  and  while  he  was  in 
the  act  of  getting  off  it  was  suddenly  started,  he  was  thrown  to  the 
street,  and  one  of  the  wheels  of  the  car  ran  over  his  foot,  cutting 
off  tliree  toes ;  that  he  was  taken  to  the  hospital,  where  he  remained 
between  five  and  six  months,  and  tliereafter  M^as  compelled  for  a 
period  of  some  eight  or  nine  months  to  use  crutches ;  that  from  that 
time  down  to  the  time  of  the  trial  lie  had  been  unable  to  render  the 
service  which  he  did  immediately  prior  to  the  accident.  And  in 
addition  to  the  injuries  complained  of,  he  alleged  by  way  of  special 
damage  that,  prior  to  the  accident,  he  was  earning,  in  his  occupation, 
seventy  dollars  a  week,  and  which  sum,  by  reason  of  his  injuries,  he 
had  been  unable  to  earn  from  the  time  of  the  accident  to  the  time 
of  the  trial. 

At  the  trial  the  plaintiff  was  permitted  to  prove,  against  the  objec- 
tion and  exception  of  defendant,  that  immediately  prior  to  the  acci- 
dent he  was  employed  by  a  bookmaker  at  a  salary  of  seventy  dol- 
lars a  week,  and  his  duties  consisted  in  placing  bets  on  horse  races, 
which  work  necessitated  activity  upon  his  part  and  at  times  he  had  to 
run  from  one  bookmaker  to  another  to  ascertain  the  rates  upon  the 
horses,  and  to  place  the  bets.  In  submitting  the  case  to  the  jury, 
the  learned  trial  justice  was  requested  to  charge  that  the  jnry  could 
not  take  into  consideration,  for  the  purpose  of  fixing  damages,  the 
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ainonnt  claimed  to  have  been  earned  by  the  plaintiff  while  working 
for  the  bookmaker,  inasmuch  as  that  work  was  in  violation  of  section " 
351  of  the  Penal  Code,  which  prohibits  gambling,  betting,  etc.     The 
roqnest  was  refused  and  an  exception  taken. 

I  am  of  the  opinion  there  was  sufficient  evidence  to  go  to  the  jury 
npon  the  question  of  defendant's  negligence,  as  well  as  the  contrib- 
utory negligence  of  the  plaintiflF,  but  that  tlie  court  erred  in  refus- 
ing to  instruct  the  jury  as  requested  by  defendant's  counsel  that  it 
could  not  consider,  as  fixing  the  amount  of  damage,  the  wages  paid 
by  the  bookmaker  to  the  plaintiflE  in  placing  bets.  The  plaintiflE 
according  to  his  own  testimony  was  violating  the  law,  and  when  a 
person  is  committing  a  crime  he  cannot  use  the  wages  paid  to  him 
for  doing  it  as  the  basis  for  a  recovery  in  a  civil  action.  {Riygs  v. 
Palmer^  115  N.  Y.  506.)  Xo  one  would  contend  that  if  a  pick- 
pocket shoald  have  his  hands  cut  off  by  the  negligence  of  another 
that  the  amount  which  he  realized  in  that  pursuit  prior  to  the 
injury  could  be  used  as  the  basis  of  damage,  nor  would  any  one 
contend  that  a  burglar  if  injured  by  the  negligent  act  of  another, 
which  prevented  his  following  his  criminal  career,  could  use  the 
amount  which  he  had  theretofore  realized  as  the  basis  of  a  recovery, 
and  yet  in  either  instance  they  might  just  as  well  be  resorted  to  as 
the  evidence  admitted  in  the  case  before  us.  In  each  case  the 
person  would  be  engaged  in  doing  acts  which  the  statute  prohibits, 
and  wliile  they  would  be  of  different  degrees  they  would  be  criminal 
nevertheless.  What  a  person  earns  in  committing  a  crime  can  never 
be  used  as  the  basis  of  a  recovery  for  an  illegal  act  inflicted  by 
another.  The  law  does  not  permit  proof  of  its  violation  for  the 
purpose  of  enriching  the  pockets  of  the  violator. 

It  follows,  therefore,  that  the  exception  to  the  refusal  to  charge 
as  requested  was  well  taken  and  the  judgment  and  order  appealed 
from  must  be  reversed  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 

Patterson,  P.  J.,  Ingraham,  Clarke  and  Soorr,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event     Order  filed. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Henry 
Huffman  Browne,  Appellant. 

First  Department,  Marcli  8  1907. 

Practice  —  case  on  appeal  —  exceptions  improperly  stricken  out. 

When  an  exception  is  taken  to  the  court's  refusal  to  charge,  specifically  and  in 
the  language  requested,  certain  written  requests  submitted,  and  the  court 
states  that  the  requests  will  be  given  to  the  stenographer  to  copy  intherecoid, 
a  specific  exception  to  the  denial  of  each  of  such  requests  should  not  be  stricken 
from  the  printed  case  upon  the  theory  that  the  ** exceptions"  did  not  appear 
in  the  stenogmpher's  minutes. 

A  case  should  be  made  up  so  as  to  state  the  truth  as  to  what  took  place  at  the 
trial,  and  substance  should  not  be  sacrificed  to  form. 

Appeal  by  the  defendant,  Henry  Huffman  Browne,  from  so 
mncli  of  an  order  of  the  Court  of  General  Sessions  of  tlie  Peace  in 
and  for  the  county  of  New  York,  entered  on  the  21st  day  of  Janu- 
ary, 1907,  as  denies  in  part  the  defendant's  motion  for  a  resettlement 
of  the  case  on  appeal. 

Clark  Z.  Jordan^  for  the  appellant. 

£.  Crosby  Kindleherger^  for  the  respondent. 

McLaughlin,  J. : 

This  appeal  relates  solely  to  a  question  of  practice.  The  leanied 
district  attorney  proposed  certain  amendments  to  defendant's  pro- 
posed case  on  appeal,  some  of  which  were  allowed,  and  thereafter 
defendant's  counsel  moved  to  resettle  the  case  by  restoring  what 
had  been  stricken  out.  The  motion  to  resettle  was  denied  in  part 
and  he  appeals  from  that  part  of  the  order. 

At  the  beginning  of  the  charge  to  the  jury  the  trial  judge  stated 
that  he  had  been  asked  by  defendant's  counsel  to  charge  certain 
propositions,  some  of  which  he  would  charge  and  some  of  which  he 
would  not.  Some  of  tliese  propositions  he  charged  and  then  "tated  : 
"1  charge  all  tliese  paragraphed  requests  that  I  have  read.  I 
shall  decline  all  your  other  requests  here,  Mr.  Chanler,  except  as 
I  shall  liereafter  charge  them."  Thereupon  the  following  colloquy 
between  court  and  counsel  took  place :  "  Mr.  Chanler :  I  take  an 
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exception  to  Your  Honor's  refusal  to  charge  each  and  every  request 
specifically,  in  the  language  requested,  and  does  Your  Honor  wish 
me  to  read  these  requests  out  loud  or  not?  The  Court:  No. 
Your  requests  are  here  before  me.  Mr.  Chanler:  Very  well. 
They  will  be  given  to  the  stenographer  and  he  will  copy  them  in 
the  record  ?  The  Court :  Yes,  sir."  The  requests  referred  to  were 
not  thei-eafter  charged,  except  as  to  possibly  some  of  them,  in  a 
qualified  form,  and  nothing  further  was  done  with  reference  to 
them  until  the  making  of  the  proposed  case  on  appeal,  when  these 
requests  were  inserted  and  after  each  appeared  an  exception  to  the 
ruling  of  the  court.  The  amendments  proposed  by  the  district 
attorney  complained  of  consisted  in  striking  out  these  exceptions, 
and  the  motion  to  resettle  was  to  have  them  restored,  to  the  end 
that  the  case  on  appeal,  when  finally  printed,  would  show  that  an 
exception  was  taken  to  the  ruling  of  the  court  with  reference  to 
each  one  of  them.  The  trial  court,  in  the  order  appealed  from, 
refused  to  restore  tliem  upon  the  ground,  as  appears  from  his  mem- 
orandum, that  such  "  exceptions "  did  not  appear  in  the  stenog- 
rapher's minutes.  But  this  is  no  reason  why  the  case  should  not  be 
made  up  so  as  to  tell  the  truth.  The  facts  are  not  disputed,  and 
there  cannot  be  any  doubt  as  to  what  counsel  intended  nor  but  that 
the  court  understood  his  intention.  It  was  to  except  to  each  refusal 
to  charge  in  the  language  requested,  and  both  court  and  counsel 
seem  to  have  understood  that  the  requests  to  charge,  which  had 
been  refused,  should  go  into  the  record  with  the  exception  which 
was  taken.  To  permit  the  case  on  appeal  to  be  printed  in  such  a 
way  that  an  appellate  court  can  only  determine  what  requests  were 
charged  by  comparing  the  requests  as  made  with  the  charge  as 
made  is  not  fair  to  the  defendant  nor  to  the  appellate  court.  It  is 
not  a  proper  way  to  present  what  took  place.  The  trial  court 
knows  whether  or  not  he  charged  defendant's  requests,  and  l.e 
is  the  one  to  indicate  after  each  one  of  the  requests  as  made 
whether  charged,  qualified,  modified  or  denied.'  The  purpose  of  a 
record  on  appeal  is  to  tell  precisely  what  took  place  at  the  trial  in 
so  far  as  alleged  errors  sought  to  be  presented  are  concerned.  To 
say,  in  view  of  wliat  took  place  at  this  trial,  that  an  exception  was 
not  taken  to  each  refusal  to  charge,  or  to  leave  it  in  doubt  because 
defendant's  attorney  did  not,  at  the  close  of  the  whole  charge, 


Digitized  by  VjOOQIC 


40  Van  Slyok  v.  Warner. 

First  Department,  March,  1907.  [Vol.  118. 

specifically  take  an  excep  tion  in  each  case,  is  to  play  upon  words 
sacrifice  substance  to  form,  and  sanction  a  practice  which  ought  not 
to  be  tolerated. 

Whenever  it  appears  that  an  exception  has  been  taken,  or 
attempted  to  be  taken,  to  an  adverse  ruling  of  which  the  court  has 
full  knowledge,  the  party  against  whom  the  ruling  is  made,  if  a 
record  be  thereafter  made  on  appeal,  should  have  the  benefit  of  it. 
Courts  usually  look  with  disfavor  upon  technicalities  and  the  law 
abhors  them.  The  object  to  be  attained  in  every  legal  trial,  civil  or 
criminal,  is  justice,  and  if  injustice  has  been  done,  it  certainly  cannot 
be  cured  eitlier  by  making  or  enforcing  technical  rules  of  practice. 

For  these  reasons  I  think  the  order,  in  so  far  as  appealed  from, 
should  be  reversed  and  the  motion  granted. 

Patterson,  P.  J,,  Inqraham,  Clarke  and  Scott,  JJ.,  concurred. 

Order  reversed  and  motion  granted.     Order  filed. 


Georgb.F.  Yan  Slyok,  as  Receiver  of  the  Corporation  of  J.  F.  Smfth 

&  Company,  Respondent,  v.  William  R.  Warner,  Individually 

and  as  Executor,  etc.,  of  William  R.  Warner,  Deceased,  and  as 

Surviving  Partner  of  the  Firm  of  Wm.  R.  Warner  &  Company, 

Appellant. 

First  Department,  March  8,  1907. 

Beceiver  of  corporation  —  action  to  set  aside  assignment  of  trade  marks 
as  in  fraud  of  creditors  —  facts  not  showing  fraud. 

Action  by  a  receiver  of  a  corporation  to  set  aside  transfers  of  trade  marks  and 
promissory  notes  upon  the  ground  that  they  were  made  to  hinder  and  defraud 
creditors  and  constituted  an  unlawful  preference. 

It  appeared  that  the  plaintiff's  corporation  was  engaged  in  the  sale  of  patent 
medicine  under  registered  trade  marks,  the  remedies  being  manufactured  by 
the  defendant  to  whom  the  corporation  was  indebted;  that  to  secure  the 
Indebtedness  and  to  procure  a  loan  and  further  credit  the  corporation  trans- 
ferred promissory  notes  t:)  the  defendant  with  collateral  security;  that  there- 
after the  unpaid  notes  were  surrendered  to  the  corporation  and  other  notes 
secured  by  an  assignment  of  the  trade  marks  accepted;  that  thereafter  the  cor- 
poration's trade  marks  and  business  were  sold  to  third  persons  subject  to  the 
defendant's  lien,  and  that  the  purchaser  paid  the  notes  whereupon  the  trade 
marks  were  reassigned  to  him  by  the  defendant. 
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Held,  that  a  jadgmeQt  declaring  the  assignment  void  as  made  to  hinder  or  defraud 

creditors  was  wholly  unsupported  by  the  evidence; 
That  the  fact  that  it  subsequently  turned  out  that  the  corporation  was  insolvent 

did  not  of  itself  show  that  the  assignments  were  made  for  the  purpose  of 

giving  a  preference  prohibited  by  section  48  of  the  Stock  Corporation  Law; 
That  in  order  to  bring  the  case  within  the  statute  it  must  be  shown  that  the 

assignments  were  given  and  payments  made  by  the  coriK)ration  with  the 

'*  intent**  to  giving  preferences  and   because  insolvency  existed  or  was  in 

contemplation; 
That  where  the  evidence  is  capable  of  an  interpretation  equally  consistent  with 

the  absence  of  wrongful  intent  that  meaning  must  be  ascribed  to  it. 

Appeal  by  the  defendant,  William  II.  Warner,  individually,  etc., 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
3d  day  of  May,  1906,  u|x>n  the  decision  of  the  court  rendered  after 
a  trial  at  the  New  York  Special  Term. 

The  facts  so  far  as  the  same  are  necessary  to  be  considered  on  the 
question  presented  are  as  follows :  On  and  prior  to  the  25th  of  March, 
1899,  J.  F.  Smith  &  Company,  a  domestic  corporation,  was  engaged  in 
the  sale,  under  duly  registered  trade  marks,  of  certain  proprietary 
remedies  which  were  manufactured  for  it  by  the  firm  of  William 
R.  Warner  &  Co.,  of  which  tlie  appellant  is  the  surviving  member, 
and  for  which  it  was  then  indebted  to  such  firm  in  the  sum  of  about 
$2,700;  to  secure  the  payment  of  this  indebtedness  and  to  procure 
a  further  credit  of  $800,  and  a  loan  in  cash  of  $1,000  it  proposed 
to  assign  and  transfer  to  the  firm  176  promissory  notes  of  $25 
each,  aggregating  $4,400  —  together  with  certain  collateral  secur- 
ing their  payment — made  by  the  firm  of  Baker  &  Berringer  — 
one  of  such  notes  falling  due  each  week  thereafter ;  the  proposition 
was  accepted  and  then,  or  some  time  in  April  following,  the  cash 
was  advanced  and  the  notes  and  collateral  transferred.  The  business 
between  the  corporation  and  the  firm  continued  in  the  usual  man- 
ner until  the  fifth  of  the  following  July,  when  the  firm,  at  the 
request  of  the  corporation,  returned  to  it  these  notes  (except  such 
as  had  in  the  meantime  been  paid)  together  with  the  collateral 
accompanying  them,  and  in  place  thereof  accepted  thirty-four  notes 
of  the  corporation  of  $125  each  —  one  of  which  fell  due  on  the 
fifth  of  each  month  thereafter,  aggregating  $4,250  —  the  amount  of 
the  indebtedness  then  due,  and  for  the  purpose  of  securing  payment 


Digitized  by  VjOOQIC 


42  Van  Slyok  r.  Warner. 

First  Department,  March,  1907.  [Vol.  118. 

of  these  notes  the  corporation  assigned  the  trade  marks  above 
alluded  to.  On  the  28th  of  September,  1899,  the  corporation,  for 
$1,500  in  cash,  assigned  and  transferred  to  one  Woodruff,  subject 
to  Warner  &  Co.'s  lien,  such  trade  marks,  together  with  the  formulae 
for  making  the  medicines.  Warner  &  Co.  were  notified  of  the 
transfer  and  its  terms,  and  Woodruff  thereafter,  eitlier  out  of  liis 
own  funds  or  from  the  proceeds  derived  from  tlie  sales  of  tlie  medi- 
cines, paid  tlie  notes  lield  by  Warner  &  Co.,  when  the  assignment 
to  it  and  the  formul  e  for  the  medicines  were  forwarded  to  him  by 
express  at  St.  Louis,  where  he  resided.  After  the  assignment  to 
Woodruff  he  continued  to  manufacture  the  medicines  and  sell  the 
same,  through  different  agents,  until  the  30th  of  January,  1905, 
when  he  sold  the  trade  marks,  together  with  the  formulae,  to  J.  F. 
Ballard  of  St.  Louis,  who  continued  the  manufacture  and  sale  of 
the  medicines  until  about  the  time  the  judgment  in  this  action  was 
rendered.  On  the  27th  of  Js'ovember,  1900,  the  plaintiff  in  this 
action,  in  sequestration  proceedings,  was  appointed  a  receiver  of  the 
corporation,  and  in  March,  1901,  upon  the  theory  that  the  transfer 
of  the  trade  marks  and  formulae  to  Woodruff  was  invalid,  he  applied 
to  the  court  for  leave  to  sell  the  same.  Permission  was  given,  and 
after  such  sale  had  been  advertised  for  ten  days  the  same  was  sold 
at  public  auction  for  §100  to  Howard  IL  Williams,  who  acted  for 
the  United  States  Security  Company,  to  which  a  formal  transfer 
was  made.  Williams  is  counsel  for  the  receiver  in  this  action.  He 
was  then  the  secretary  of  the  Nassau  Advertising  Company,  the 
principal  creditor  of  the  J.  F.  Smith  &  Company,  and  also  an 
officer  of  the  United  States  Security  Company.  Immediately  fol- 
lowing the  sale  to  the  United  States  Security  Company,  Williams, 
acting  on  behalf  of  the  Nassau  Advertising  Company,  caused  to  be 
organized  a  corporation  known  as  the  J.  F.  Smith  &  Co.,  Incorporated 
1901,  to  which  was  assigned  whatever  right  or  interest  was  acquired 
by  the  United  States  Security  Company  at  the  receiver's  sale,  and 
also  the  claims  which  the  advertising  company  had  against  the  cor- 
poration of  which  the  plaintiff  is  receiver,  and  these  constituted 
its  entire  assets  and  capital.  Shortly  thereafter  the  J.  F.  Smith  & 
Co.,  Incorporated  1901,  brought  an  action  against  Woodruff  to 
restrain  his  using  the  trade  marks  assigned  and  transferred  to 
him  on  the  28th  of  September,  1899,  by  the  J.  F.  Smith  &  Com- 
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paay,  and  for  an  accounting.  In  the  answer  interposed  by  Wood- 
ruff he  asked  tliat  the  plaintiff  in  that  action  be  restrained  from 
nsing  the  trade  marks  and  also  for  an  accounting ;  the  trial  of  that 
action  resulted  in  a  judgment  on  the  llth  of  April,  1904,  which  dis- 
missed the  complaint  and  restrained  the  plaintiff  from  using  tlie 
trade  marks  and  directing  that  it  account  to  Woodruff  for  the  medi- 
cines sold  ;  at  this  time  Williams  was  the  attorney  or  counsel  for  the 
J.  F.  Smith  &  Co.,  Incorporated  1001,  and  also  for  the  receiver  — 
he  testifying  that  their  interests  were  identical ;  an  appeal  was  taken 
by  the  corporatio;i  from  the  judgment  against  it,  but  instead  of 
prosecuting  that,  it  presented,  on  the  4th  of  May,  1904,  a  petition 
to  the  Supreme  Court  (in  which  the  plaintiff  in  the  action  in  which 
the  receiver  was  appointed  and  the  receiver  himself  joined)  on 
wliich  an  order  was  made  vacating  and  setting  aside  the  sale  of  the 
trade  marks  by  the  receiver  and  restoring  to  him  the  title  to  the 
property  sold  ;  thereafter  this  action  was  brouglit  to  procure  a  judg- 
ment declaring  invalid  the  transfer  of  the  Baker  &  Berringer  notes 
to  Warner  &  Co.,  and  the  assignment  of  the  trade  marks,  upon  tlie 
ground  that  they  were  made  with  intent  to  hinder,  delay  and  defraud 
creditors,  and  that  they  constituted  an  unlawful  preference  under  the 
statute,  and  for  that  reason  invalid,  and  to  compel  Warner  &  Co.  to 
account  for  any  and  all  moneys  received  by  it  on  account  of  any 
indebtedness  due  from  the  J.  F.  Smith  &  Company  on  and  after 
March  25,  1899 ;  about  the  same  time  another  action  was  brought 
against  Woodruff  to  set  aside  the  transfer  of  the  trade  marks  to  hiin, 
for  a  similar  reason,  and  to  compel  him  to  account  for  all  n:oucys 
received  from  the  sale  of  the  medicines  covered  by  such  trade  marks  ; 
subsequently  Ballard  was  made  a  party  to  the  action  and  the  assign- 
ment and  transfer  by  Woodruff  to  him  was  also  sought  to  be  set  ai?ide 
for  a  similar  reason,  and  to  compel  him  to  account ;  the  action  against 
Warner  &  Co.  resulted  in  a  judgment  declaring  the  assignment  of 
the  Baker  &  Berringer  notes  and  the  trade  marks  to  such  firm 
invalid  on  the  ground  that  the  same  were  made  with  intent  to  hin- 
der, delay  and  defraud  creditors  and  constituted  an  unlawful  pref- 
erence, and  directing  defendant  to  account  for  any  and  all  pay- 
ments made  to  Warner  &  Co.  for  and  on  account  of  any  indebtedness 
due  from  the  J.  F.  Smith  &  Company  to  said  firm  on  and  after 
March  25,   1899  ;  the  judgment  further  provided  that  it  having 
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been  made  to  appear  on  the  trial  that  $4,250  had  been  paid  to  encb 
firm  after  that  day,  judgment  was  directed  against  the  defendant  in 
favor  of  the  plaintiff  for  such  sum,  together  with  interest  from  the 
date  of  the  respective  payments,  $1,721.25,  making  in  all  $5,971.25 ; 
the  action  against  Woodruff  and  Ballard  resulted  in  a  judgment 
declaring  invalid  and  setting  aside  the  assignment  of  the  trade  marks 
to  each  of  them  respectively  because  made  with  intent  to  hinder, 
delay  and  def  mud  creditors,  and  directing  each  of  them  to  reassign 
such  trade  marks  and  to  turn  over  all  property  which  had  come  into 
their  possession  by  reason  of  them,  and  also  directing  each  of  them 
to  account  to  the  plaiutiflE  for  all  profits  received,  either  directly 
or  indirectly,  in  the  business  of  manufacturing  and  selling  the 
remedies  covered  by  the  trade  marks,  and  enjoining  and  restrain- 
ing each  of  them  and  their  representatives  from  thereafter 
using  such  trade  marks;  each  of  the  defendants  has  appealed 
and  each  has  presented  a  separate  record  on  appeal ;  the  actions 
were  practically  tried  together,  were  so  argued  or  submitted 
on  appeal  and  the  evidence  set  out  in  each  record  is  substan- 
tially the  same ;  for  this  reason  it  has  seemed  best  in  stating  the 
facts  necessary  to  be  considered  on  appeal  from  the  judgment  in 
this  action  to  also  state  such  as  may  be  necessary  to  be  considered 
on  appeal  from  the  judgment  in  the  action  against  Woodruff  and 
Ballard. 

Albert  Francis  Hagar^  for  the  appellant. 

Howard  IL  WlUia?ns,  for  tlie  respondent. 

McLaughlin,  J. : 

The  judgment  appealed  from  must  be  reversed.  There  is  abso- 
lutely no  evidence  to  sustain  a  finding  that  the  assignment  of  the 
Baker  &  Berriuger  notes  or  the  trade  marks  was  made  for  the  pur- 
pose of  hindering,  delaying  or  defrauding  creditors  or  that  the 
money  paid  to  tlie  firm  of  Warner  &  Co.  on  the  indebetdness  of  the 
J.  F.  Smith  &  Company  after  the  25tli  of  March,  1899,  was  paid 
with  the  intent  of  giving  that  firm  a  preference  over  other  cred- 
itors. Warner  &  Co.  had  been  dealing  with  the  corporation  for 
several  years,  during  tlie  course  of  which  and  on  the  25th  of  March, 
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18y9,  it  was  indebted  to  the  firm  in  the  sum  of  $2,684.91  for  medi- 
cines mannf acta  red  and  sold.  The  corporation  then  wanted  a 
farther  credit.  It  also  wanted  to  borrow  $1,000.  The  firm  gave 
the  additional  credit  and  loaned  the  money  and  to  secure  the  pay- 
ment of  which,  and  for  no  other  purpose,  the  Baker  &  Berringer 
notes  were  assigned.  There  is  not  a  scintilla  of  evidence  to  sliow 
when  this  was  done,  that  any  oflScer  of  the  corporation  knew  or  had 
reason  to  believe  the  corporation  was  insolvent  or  its  insolvency 
then  imminent;  on  the  contrary,  if  the  testimony  of  one  of  plain- 
tiffs witnesses  is  to  be  credited,  some  of  the  officers  of  the  cor- 
poration believed  its  assets  at  that  time  were  largely  in  excess  of  its 
debts.  The  Baker  &  Berringer  notes  were  considered  not  only 
gilt-edge  paper,  bat  they  also  were  accompanied  by  valuable  col- 
lateral, and  the  fact  that  Warner  &  Co.  on  tlie  fifth  of  July,  at  the 
request  of  the  corporation,  gave  these  notes  and  the  collateral 
accompanying  them  back  to  it  and  received  in  exchange  the  cor 
poration's  own  notes  secured  simply  by  the  trade  marks,  indicates, 
if  evidence  indicates  anything,  that  neither  of  the  parties  then 
believed  that  tlie  corporation  was  insolvent  or  that  it  would  be 
nnable  to  pay  the  notes  as  the  same  fell  dne.  The  fact  that  it  sub- 
sequently turned  out  that  the  corporation  was  on  the  twenty-fifth  of 
March  and  thereafter  continued  to  be  insolvent  did  not  in  and  of 
itself  establish  that  the  assignments  of  the  notes  and  trade  marks  or 
the  payments  made  were  for  the  purpose  of  giving  the  preference 
prohibited  by  section  48  of  the  Stock  Corporation  Law  (Laws  of 
1892,  chap.  688).  Something  additional  had  to  be  proved,  viz.,  that 
the  assignments  were  given  and  the  payments  made  by  the  corpo- 
ration with  the  intent  of  giving  a  preference.  There  is  not  only  no 
evidence  to  show  intent,  but  all  of  tlie  evidence  bearing  upon  the 
transaction  negatives  it.  Litent  to  prefer  is  a  fact  which  must  not 
only  be  alleged,  but  proved  {Curtis  w.Leavltt^  15  N.  Y.  108)  and  it 
must  be  shown  in  addition  that  the  assignment  was  made  because 
insolvency  then  existed  or  was  in  contemplation.  {Pcmlding  v. 
Chrome  Steel  Co,^  94  N.  T.  334.)  Where  the  evidence  is  capable  of 
an  interpretation  which  makes  it  equally  consistent  with  the  absence 
as  with  the  presence  of  a  wrongful  act,  that  meaning  mnst  be 
ascribed  to  it  which  accords  with  its  absence.  {Lopez  v.  Campbell^ 
163  N.  T.  340.) 
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Here,  the  evidence  is  not  only  capable  of  such  construction,  but 
any  other  would  be  contrary  to  evidence.  After  the  transactions  in 
March  and  April,  of  which  the  plaintiff  complains,  Warner  &  Co., 
as  we  have  already  seen,  advanced  to  the  corporation  $1,000  in  cash 
and  it  did  not  thereafter  receive  from  the  corporation  that  amount 
in  money,  nor  anything  near  like  it.  The  Baker  &  Berringer  notes 
were  given  back  to  the  corporation ;  therefore,  their  assignment 
could  not,  by  any  possibility,  have  hindered,  delayed  or  defrauded 
creditors,  or  given  the  firm  a  preference.  After  the  assignment  of 
the  trade  marks  the  corporation  paid  only  two  of  its  notes.  It  is 
true  Woodruff,  its  assignee,  thereafter  paid  the  balance  of  tliem, 
but  this  is  no  concern  of  the  plaintiff,  so  far  as  the  defendant  is  con- 
cerned. If  Woodruff,  in  making  such  pajMnents  used  the  proceeds 
derived  from  sales  of  the  medicines  covered  by  the  trade  marks,  and 
plaintiff  as  receiver  was  entitled  to  the  same,  then  he  can  look  to 
him,  and  in  this  connection  it  must  be  borne  in  mind  that  he  has 
pursued  this  course  and  now  has  a  judgment  against  Woodruff, 
requiring  him  to  account  for  such  moneys.  The  payments  made  to 
AVarner  &  Co.  were  made  in  the  usual  course  of  business  and 
there  was  nothing  in  connection  with  any. of  them  which  indicates 
they  were  mi\de  in  bad  faith  or  for  the  purpose  of  giving  that  firm 
a  preference  over  any  other  creditor  of  the  corporation.  Under 
such  circumstances,  if  the  payments  made  can  be  recovered  by  the 
receiver,  then  there  is  no  safety  in  dealing  with  a  corporation,  if  it 
should  at  any  time  thereafter  turn  out  that  at  the  time  the  dealings 
were  had  the  corporation  was  insolvent.  Obviously,  this  is  not  a 
proper  construction  of  the  statute. 

The  judgment  appealed  from,  therefore,  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  event. 

Patterson,  P.  J.,  Inoraham,  Clarke  and  Scott,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.     Order  filed. 
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George  F.  Van  Slyck,  as  Receiver  of  the  Corporation  of  J.  F^ 
Smith  and  Company,  Respondent,  v,  Mautix  C.  Woodruff  and 
Jakes  F.  Ballard,  Appellants,  Impleaded  witli  Jksse  W.  Smith 
and  Others,  Defendants. 

First  Department,  March  8,  1907. 

Beceiver  of  corporation  — action  to  set  aside  assi^ment  of  trade  marka 
as  in  fraud  of  creditors  —  facts  not  showing  fraud. 

Wherein  an  action  by  the  receiver  of  a  corporation  to  set  aside  an  assignment  of 
corporate  property  as  being  in  fraud  of  creditors  it  appears  tliat  the  assignee 
paid  cash  theref  )r  and  assumed  the  debts  of  the  crorponuion,  which  had  done  & 
losing  business,  and  that  out  of  the  sum  received  the  Cv)rporntion  pai<l  debts,  a 
finding  that  the  assignment  was  fraudulent  is  unwarranted  even  though  the 
assignee  sold  the  property  for  double  the  amount  five  years  after  liis  purchase. 

Moreover,  the  receiver  of  the  corponition  wiU  not  be  heard  to  »iy  that  the 
assignment  was  fraudulent,  if,  having  set  aside  the  assigument  in  a  prior 
action,  be  sold  the  same  property  at  auction  for  a  nominal  sum.  One  who 
comes  into  a  court  of  equity  must  come  with  clean  hands. 

A  purchaser  from  the  original  assignee  of  the  corporation  who  took  the  property 
with  knowledge  that  the  prior  Judgment  setting  aside  the  assignment  had  been 
reversed  takes  good  title;  especially  so,  when  a  search  shows  that  his  vendor's 
title  had  not  been  questioned  for  four  years. 

Separate  appeals  by  the  defendantp,  Martin  C.  Woodruff  and 
James  F.  Ballard,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  oftice  of  the  clerk  of  the  county  of 
New  York  on  the  4th  day  of  May,  lOOG,  upon  the  decision  of  the 
conrt  rendered  after  a  trial  at  the  Xew  York  Special  Term. 

Albert  Francis  Ilayar^  for  the  appellant  Woodruff. 

Joh7i  IT.  Thompson^  Jr.^  for  the  appellant  Ballard. 

Howard  H,  Williams^  for  the  respondent. 

McLaughlin,  J. : 

The  facts  necessary  to  be  considered  on  the  question  involved  in 
the  appeal  from  the  judgment  in  this  action  are  stated  in  the  opin- 
ion delivered  in  the  case  of  Van  Shjch  v.  Warner  {i\%  App.  Div.  40), 
decided  herewith,  and,  therefore,  it  is  unnecessary  to  restate  them. 

As  to  the  judgment  against  Woodruff,  there  is  absolutely  no  evi- 
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dence  to  sustain  the  finding  that  tlie  assignment  to  him  was  made 
with  intent  to  hinder,  delay  or  defraud  creditors,  or  to  give  liim  a 
preference  over  other  creditors;  on  the  contrary,  the  evidence 
would  seem  to  indicate  tliat  it  was  made  in  good  faith,  for  the 
sole  purpose  of  enabling  the  corporation  to  pay  its  debts.  The 
real  consideration  for  the  assignment  was  $5,750  —  that  is,  $1,500 
in  cash  and  an  agreement  on  the  part  of  WoodruflE  to  pay  the 
indebtedness  of  the  corporation  to  Warner  &  Co.,  $4,250.  The 
cash  was  paid  at  the  time  the  assignment  was  made,  and  Warner  & 
Co.  %vas  tliereafter  paid  by  Woodruff  as  the  notes  of  the  corporation 
fell  due,  either  out  of  his  own  funds  or  the  proceeds  derived  from 
the  sales  of  the  medicines  covered  by  the  trade  marks.  Out  of  the 
$1,500  received  by  the  corponition  from  Woodruff,  it  paid  the 
Nassau  Advertising  Company  $500,  which  is  at  least  significant,  if 
it  does  not  indicate  that  there  was  no  intent  on  the  part  of  the  offi- 
cers of  the  corporation  by  the  assignment  to  hinder,  delay  or  defraud 
creditors,  or  to  prefer  one  over  another. 

But  it  is  said  the  consideration  paid  by  Woodruff  was  inadequate ; 
that  the  trade  marks  were  worth,  at  the  time  the  assignment  was 
made  to  him,  at  least  $20,000 ;  and  in  this  connection  attention  ie 
called  to  tlie  fact  that  four  or  five  years  afterwards  Woodruff  suc- 
ceeded in  selling  the  trade  marks  to  Ballard  for  $10,500.  The 
profits  of  the  corporation  had  never  been  large.  The  year  pre- 
ceding the  sale  to  Woodruff  the  evidence  indicates  the  net  losses 
aggregated  upwards  of  $13,000,  and  for  six  years  immediately  pre- 
ceding such  sale  the  losses  averaged  nearly  $2,000  a  year.  But  a 
much  more  significant  fact  bearing  upon  the  question  of  value  is 
that  the  trade  marks  were  sold  by  the  receiver  at  public  auction 
(due  and  timely  notice  having  been  given  of  the  sale)  for  $100 ; 
that  they  were  bid  off  by  Williams,  who  is  counsel  for  the  receiver 
on  this  appeal,  and  who  then  represented  the  principal  creditor  of 
the  insolvent  corporation  —  the  Nassau  Advertising  Company.  If 
the  consideration  paid  by  Woodruff  were  inadequate,  what  shall  be 
said  of  the  sale  made  to  Williams?  And  how  can  he,  the  Nassau 
Advertising  Company,  the  J.  F.  Smith  &  Co.,  Incorporated  1901, 
or  the  receiver  in  this  action  justify  tlieir  respective  acts  in  permit- 
ting such  sale  to  be  made?  That  was  considered  a  proper  Bale  and 
no  one  thought  of  questioning  it  until  the  J.  F.  Smith  &  Co.,  Incor- 
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porated  1901,  failed  in  its  action  brought  against  Woodruff.  Then, 
for  the  first  time,  it  seems  to  have  dawned  upon  some  one  that  the 
consideration  paid  hy  Woodruff  was  inadequate.  Transactions  of 
this  character  ought  not,  and  rarelj  do,  receive  the  sanction  of 
the  court  and  for  the  obvious  reason  that  in  an  equitable  action  of 
this  kind  the  person  who  asks  equitj  nmst  not  only  do  equity,  but 
must  come  into  court  with  clean  hands.  If  the  trade  marks,  at  the 
time  of  their  assignment  to  Woodruff  were,  ever  since  have  been, 
and  now  are  of  the  value  of  $20,000,  then  the  receiver's  sale  — 
made  at  the  instance  of  a  favored  creditor — of  the  same  trade 
marks  for  $100  was  a  gross  fraud  upon  the- corporation  and  its 
creditors.  But  the  trade  marks  had  no  such  value.  The  evidence 
indicates  that  Woodruff  paid  all,  if  not  more  than  the  same  were 
worth  —  if  the  proceeds  derived  from  the  sales  in  the  past  were 
any  indication  as  to  what  they  would  be  in  the  future. 

As  to  the  judgment  against  Ballard  —  that  also  is  without  merit. 
The  fact  is  not  disputed  that  he  paid  Woodruff  $10,500  in  cash,  but 
it  is  urged  he  took  the  assignment  from  Woodruff  with  notice  of 
plaintifPs  claim.  Having  reached  the  conclusion  that  the  assign- 
ment to  Woodruff  is  good,  it  necessarily  follows  that  the  assign- 
ment from  him  to  Ballard  is  good.  However,  it  may  not  be  out  of 
place  to  call  attention  to  the  fact  that  there  is  no  evidence  that 
Ballard  had  notice  of  any  claim  by  the  receiver  until  after  he  had 
made  tlie  purchase.  Before  Ballard  purchased  he  made  a  thorough 
investigation  of  Woodruff's  title ;  the  records  of  the  Patent  Office  at 
Washington  were  examined ;  counsel  was  consulted  with  reference  to 
the  claim  of  J.  F.  Smith  &  Co.,  Incorporated  1901 ;  Warner  &  Co., 
who  bad  made  the  assignments  to  Woodruff,  was  interviewed,  and 
other  steps  taken  for  the  purpose  of  ascertaining  whether  the  title 
which  Woodruff  had  was  good,  or  whether  any  one  else  had  any 
daima  against  the  trade  marks,  and  as  a  result  of  his  investigation 
he  ascertained  that  the  trade  marks  were  sold  to  Woodruff  on  the 
SSthof  September,  1899,  more  than  a  year  before  the  receiver  was 
appointed,  and  that  for  upwards  of  four  years  the  receiver  had  not 
questioned  his  title.  He  also  ascertained  that  the  trade  marks  had 
been  sold  by  the  receiver  at  public  auction  and  thereafter  whatever 
title  was  acquired  by  the  purchaser  was  assigned  to  the  J.  F.  Smith 
App,  Div.— Vol.  CXVUI.        4 
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&  Co.,  Incorporated  1901,  which  had  brought  an  action  against 
WoodruflE  to  restrain  his  using  such  trade  marks,  and  the  trial  of 
that  action  had  resulted  in  Woodruff's  favor,  enjoining  the  cor- 
poration from  using  them. 

Those,  and  the  other  facts  developed  at  the  trial,  establish  that  Bal- 
lard acted  in  good  faith  and  that  the  title  acquired  by  him  is  good. 

It  follows,  therefore,  that  the  judgments  against  Woodruff  and 
Ballard  are  reversed  and  a  new  trinl  ordered,  with  costs  to 
appellants  to  abide  event. 

Patterson,  P.  J.,  Ingraham,  Clarke  and  Scott,  JJ.,  concurred. 

Judgments  against  Woodruff  and  Ballard  reversed,  new  trial 
ordered,  costs  to  appellants  to  abide  event.     Orders  filed. 


John  Bogart,  Respondent,  v.  The  New  York  and  Long  Island 
Railroad  Company,  Appellant. 

First  Department,  March  8,  1907. 

Oontract — action  by  consulting  engineer  for  services  to  railroad  — 
power  of  president  of  railroad  to  direct  performance  of  services  — 
when  such,  employment  not  inconsistent  with  office  of  director  and 
secretary — affidavit  as  evidence. 

When  a  consulting  engineer  has  been  appointed  by  resoluUon  of  the  directors  of 
a  raibroad  "at  such  compcusation  as  the  board  may  hereafter  determine  upon," 
the  president  of  the  corporation  may  authorize  the  actual  performance  of  the 
services,  when  the  by-laws  provide  that  he  shall  be  the  chief  executive  officer 
of  the  company  and  shall  supervise  other  officers  and  all  departments  of  the 
road  in  every  respect. 

In  order  to  warrant  a  recovery  for  such  services  it  is  only  essential  that  they 
were  within  the  line  of  services  performed  by  consulting  engineers  and  were 
directed  to  be  performed  by  the  president  in  good  faith. 

This  is  true  although  the  engineer  hud  previously  been  elected  a  director  and 
secretary  of  the  railroad,  as  by  virtue  of  such  office  he  was  under  no  obligation 
to  perform  services  as  consulting  engineer. 

The  railroad  by  paying  a  prior  bill  for  similar  services  admitted  its  obligation  to 
pay  for  like  services  thereafter  rendered  by  authority. 

The  affidavit  of  the  president  of  the  railroad  used  in  a  motion  for  a  bill  of 
particulars  which  admitted  that  the  services  were  rendered  ' '  for  the  defendant " 
is  competent  evidence  against  it. 

Ingraham,  J.,  dissented,  with  opinion. 
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Appeal  by  the  defendant,  The  New  York  and  Long  Island  Raihoad 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  8th  day  of  May,  1906,  upon  the  verdict  of  a  jury  rendered  hy 
direction  of  the  court,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  10th  day  of  May,  1906,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

George  L.  Kdbbe^  for  the  appellant. 

George  M.  Pinney^  Jr.  [Aaron  C,  Thayer  with  him  on  the 
brief],  for  the  respondent. 

Laughltn,  J. : 

The  action,  as  limited  on  the  trial,  was  brought  to  recover  the 
value  of  services  rendered  by  the  plaintiff,  as  consulting  engineer, 
to  the  defendant  during  the  period  commencing  in  the  month  of 
October,  1901,  and  ending  in  the  month  of  November,  1902.  On 
the  25th  day  of  April,  1895,  plaintiff  was  appointed  consulting 
engineer  of  the  defendant  by  a  resolution  duly  adopted  by  its  board 
of  directors,  which,  with  respect  to  the  compensation  to  be  paid, 
provided  as  follows :  "  At  such  compensation  as  the  board  may  here- 
after determine  upon."  This  appointment  was  never  revoked,  but 
no  salary  was  thereafter  prescribed  for  the  position.  Mr.  Nivcn 
was  president  of  the  company  from  the  25th  day  of  April,  1895, 
until  the  11th  day  of  April,  1904.  The  plaintiff  had  been  a  director 
of  the  company  since  the  12th  day  of  December,  1889,  and  held 
twenty-five  shares  of  stock  of  the  par  value  of  $100  each,  and  ho 
was  elected  secretary  of  the  company  in  January,  1896.  After  his 
appointment  as  consulting  engineer,  and  prior  to  the  sixteenth  day 
of  December  the  same  year,  the  plaintiff,  at  the  request  of  the  presi 
dent  of  the  defendant,  performed  services  consisting  of  engineering 
advice  and  making  plans  and  estimates  for  the  route  of  the  railroad 
which  the  defendant  contemplated  constructing  under  the  East 
river,  across  Manhattan  Island  and  under  the  Hudson  river  to  the 
State  line  ;  and  on  that  day  he  presented  to  the  board  of  directors 
of  the  defendant  a  bill  for  $2,000  for  such  services,  which  was 
approved  and  paid.     On  the  1st  day  of  November,  1895,  the  board 
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of  directors  of  the  defendant,  bj  a  formal  resolntiouy  in  e£Fect 
declared  its  intention  to  construct  a  railroad  from  Casanova 
station,  on  the  New  York,  New  Haven  and  Hartford  railroad, 
to  the  East  river,  near  the  junction  of  One  Hundred  and  Fortj- 
first  street  and  the  Southern  boulevard,  and  thence  under  the  East 
river  to  Lawrence  Point  in  Long  Island  Citj  on  the  line  of  Forty- 
second  street.  New  York,  continued,  and  thence  under  the  East 
river  to  Forty-second  street,  and  under  Forty-second  street  to  and 
under  the  Hudson  river  to  the  State  line,  with  various  branches 
therein  described.  There  was  no  meeting  of  the  board  of  directors 
after  the  month  of  January,  1896,  until  the  14tli  day  of  October, 
1902.  The  plaintiff  testified  that  during  the  period  commenc- 
ing in  October,  1901,  and  ending  in  November,  1902,  pursuant 
to  the  request  of  the  president  of  the  defendant,  he  formulated  a 
plan  to  solve  the  engineering  problem  in  connecting  the  proposed 
tunnel  and  railroad  of  the  defendant  with  the  Forty-second  street 
terminus  of  the  New  York  Central  and  Hudson  Eiver  Eailroad  Com- 
pany and  the  New  York  and  New  Haven  railroad,  and  prepared  and 
furnished  plans,  studies,  tracings,  profiles,  drawings  and  explanatory 
documents  for  connecting  the  routes  of  the  respective  railroads  at 
Forty-second  street,  and  a  profile  plan  of  the  tunnel  under  the  East 
river ;  and  that  by  direction  of  the  president  of  the  defendant  he 
delivered  them  to  Mr.  Janney,  a  stockbroker,  through  whom  it 
appears  the  president  of  the  defendant  endeavored  to  interest  the  New 
York  Central  Kailroad  Company  in  the  plan ;  that  this  work  consumed 
about  thirteen  months  of  his  time  and  that  he  also  employed  draughts' 
men  in  connection  with  it  throughout  the  same  period ;  that  these  plans 
embodied  a  scheme  for  depressing  the  tracks  of  the  New  York 
Central  leading  into  the  Grand  Central  Station  and  for  a  depressed 
or  basement  station '^substantially  such  as  has  now  been  adopted 
and  is  now  in  progress  of  construction  at  that  point,"  including  a 
plan  for  making  the  change  w^ithout  substantially  interrupting  the 
traflic,  and  including  plans  for  connecting  the  lines  for  passenger 
traflic  and  operating  the  cars  by  steam  oi  electricity,  which  involved 
a  study  of  the  bed  of  the  East  river  and  the  preparation  of  profiles 
thereof;  that  by  direction  of  the  president  of  the  defendant,  he  had 
various  consultations  with  Mr.  Janney  and  with  representatives  of 
the  New  York  Central  and  Hudson  Eiver  Railroad  Company,  with 


Digitized  by  VjOOQIC 


BoGART  V.  New  York  &  Long  Island  Bailroad  Co.        53 

App.  Div.]  First  Department,  March,  1907. 

a  view  to  having  the  plan  approved  and  prepared  detailed  estimates 
of  the  cost  of  the  entire  work ;  that  he  had  large  experience  as  a 
eonsnlting  engineer;  that  the  general  duties  of  such  an  engineer  are 
the  preparation  of  plans,  estimates  and  designs,  and  advising  the 
executive  officers  of  the  company,  and  that  his  services  were  worth  the 
sum  of  $18,000.  The  plans  were  subsequently  delivered  by  Janney 
to  the  president  of  the  company,  and  so  far  as  appears,  it  still  has 
them.  The  plaintiff  introduced  in  evidence  a  letter  written  by  the 
president  of  the  defendant  to  said  Janney  under  date  of  May  2, 
1902,  as  follows :  "  My  Dear  Sir. —  In  the  matter  of  the  plans  for 
connections  between  the  New  York  and  Long  Island  Railroad  and 
the  railroads  using  the  Grand  Central  Station,  I  would  say  that  the 
Hon.  John  Bogart,  as  our  Consulting  Engineer  and  Acting  Chief 
Engineer,  has  full  power  and  authority  to  sign  the  plans  on  behalf 
of  the  New  York  and  Long  Island  S.  K.  Co.  and  to  a^ree  with  the 
engineers  of  the  companies  using  the  Grand  Central  Station  upon 
all  matters  of  engineering  detail  necessary  or  convenient  in  arrang- 
ing a  suitable  operating  connection.  Whenever  these  plans  have 
been  agreed  upon  by  the  experts  on  both  sides,  I  have  no  doubt 
the  terms  of  a  contract  will  be  readily  and  promptly  agreed 
upon.  As  President  of  the  New  York  and  Long  Island  R.  R. 
Co.  I  am  ready  to  take  up  the  arrangement  of  a  contract." 
Plaintiff  also  introduced  in  evidence  an  affidavit  of  the  president 
of  the  defendant,  used  on  a  motion  for  a  bill  of  particu- 
lars, showing  that  the  company  was  formed  in  1887  ;  that  in  1892  a 
construction  company  was  formed  and  work  was  begun  near  the 
easterly  terminus  of  the  line  as  originally  established  in  Long  Island 
City,  but  a  disastrous  explosion  occurred,  resulting  in  many  casual- 
ties and  tlie  construction  operations  were  suspended  and  have  not 
been  resumed ;  that  efforts  have  been  made  from  time  to  time  to 
finance  the  enterprise,  but  without  success;  that  '^in  the  year  1902 
I  requested  him  (meaning  plaintiff)  to  formulate  a  plan  or  to  solve 
the  engineering  problem  involved  in  connecting  the  location  of  the 
defendant's  proposed  tunnel  with  the  42d  St.  terminus  of  the  New 
York  Central  &  Hudson  River  R.  R.  Co.  and  the  New  York,  New 
Haven  &  Hartford  R.  R.  Co.  I  am  not  aware  of  the  extent  of  the 
plaintiff's  services  in  that  connection  ;  I  know  the  character  gener- 
ally speaking,  for  I  saw  their  result  embodied  in  a  blue  print  ground 
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plan  and  profile.  With  that  exception  I  am  not  aware  of  any  serv- 
ices or  any  work  done  by  the  plaintiff  for  the  defendant  during 
the  times  mentioned  in  his  complaint." 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  for  a 
nonsnit,  end  npon  the  denial  of  the  motion  rested  without  offering 
any  evidence  either  on  the  question  of  the  employment  of  the 
plaintiff  or  the  value  of  his  services.  Inasmuch  as  his  testimony  as 
to  the  value  of  his  services  might  have  been  controverted,  the  jury 
were  justified  in  accepting  it,  and  the  only  question  we  are  called 
upon  to  review  is  whether  the  defendant  is  liable.  It  is  evident 
from  the  failure  of  the  board  of  directors  to  meet,  that  the  manage- 
ment of  the  business  was  left  to  the  president,  whose  powers  and 
duties,  so  far  as  material  to  the  appeal,  were  defined  by  section  1  of 
article  8  of  tlie  by-laws,  as  follows :  "  The  president  shall  be  the 
chief  executive  officer  and  head  of  the  company  in  all  its  opera- 
tions, and  shall  supervise  all  other  officers  and  all  departments  of 
the  road  in  every  respect.''  It  is  manifest  that  the  services  ren- 
dered by  the  plaintiff  were  essential  to  the  development  of  the 
company.  I  am  of  opinion  that  it  was  fairly  within  the  authority 
of  the  president  to  di?*ect  the  plaintiff  to  perform  those  services.  It 
is  to  be  borne  in  mind  that  it  was  not  essential  that  the  president  be 
clothed  with  authority  to  employ  the  plaintiff,  for  that  had  been 
previously  done  by  the  board  of  directors.  It  was  merely  essential 
that  the  services  fell  within  the  line  of  services  to  be  performed  by 
the  consulting  engineer  and  that  they  were  in  good  faith  directed 
to  be  performed  by  the  president.  It  cannot  bo  successfully  main- 
tained that  by  virtue  of  his  relation  as  director  and  secretary  of  the 
company,  the  plaintiff  was  not  entitled  to  charge  for  his  services. 
(BagUxj  V.  Carthage,  TF.  tfe  S,  H.  R,  7?.  Co.,  165  K  Y.  181.)  He 
was  under  no  duty  as  secretary  or  director  of  the  company  to  perform 
these  services.  The  company  by  paying  a  bill  for  similar  services, 
admitted  that  it  was  under  obligation  to  pay  the  plaiutiil  for  any 
like  services  thereafter  rendered  by  authority.  Moreover,  I  am  of 
opinion  that  the  affidavit  of  the  president  of  the  company,  used 
by  the  defendant  on  a  motion  for  a  bill  of  particulars,  and  filed  in 
this  action,  is  evidence  against  the  company  that  these  services  were 
rendered  for  the  company,  for  it  contains  an  admission  that  they 
were  rendered  *^  for  the  defendant, '    and  having  been  used  by 
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the  defendant  in  the  action  it  was  competent  evidence  against 
it,  {Chicago  cfe  NorthwesUrn  B.  Co.  v.  Ohhy  117  U.  S.  123; 
National  Steamship  Co.  v.  Tv^mariy  143  id.  28;  Trustees  of 
Wabash  (6  Erie  Canal  v.  Bledsoe^  5  Ind.  133.) 

It  follows  that  the  judgment  and  order  should  be  aflSrmed,  with 
costs. 

Pattebson,  p.  J.,  Clarke  and  Scott,  JJ.,  concurred ;  Ingraham, 
J.,  dissented. 

Inoraham,  J.  (dissenting) : 

I  dissent.  When  the  plaintiff  was  appointed  consulting  engineer 
the  resolution  of  the  board  of  directors  provided  that  it  should  be 
"  at  such  compensation  as  the  board  may  hereafter  determine  upon," 
and  he  accepted  that  appointment  upon  such  terms.  1  think  he 
impliedly  agreed  that  the  compensation  for  the  services  to  be  ren- 
dered under  such  appointment  was  to  be  determined  by  the  board 
of  directors,  and  that,  he  was  not  entitled  to  recover  from  the 
defendant  compensation  for  his  services  based  upon  a  quantum 
meruit.  Assuming  that  the  president  had  the  power  to  direct  him 
to  perform  services  for  the  company,  such  direction  was  not  an 
employment  of  the  plaintiff,  but  simply  regulated  the  work  that  he 
was  to  perform  as  an  officer  or  employee  of  the  company  under  the 
appointment  which  he  had  accepted.  He  accepted  the  appointment 
without  the  salary  being  fixed,  agreeing  that  it  should  be  subse- 
quently fixed  by  the  directors,  and  not  the  president.  As  an 
employee  of  the  company  he  performed  services  for  the  company, 
but  the  services  that  he  performed  were  under  his  appointment  by 
the  board  of  directors,  and  his  agreement  with  the  company  was 
that  he  should  be  paid  such  compensation  as  the  board  should  fix. 
As  he  has  never  requested  the  board  to  act,  and  as  the  board  has 
never  fixed  the  compensation,  I  do  not  think  he  was  entitled  to 
recover.  The  action  of  the  board  in  directing  that  he  be  paid  for 
the  services  that  he  performed  prior  to  the  services  in  question  was 
an  act  of  the  board  under  the  power  that  it  had  reserved  to  itself  to 
fix  the  plaintiff's  compensation.  It  certainly  was  not  an  admission 
that  he  was  entitled  to  recover  the  value  of  the  services  that  he 
rendered  in  the  future,  without  action  by  the  board  of  directors. 
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An  entirely  different  question  would  be  presented  if  the  president 
of  the  company  had  employed  the  plaintiff  to  render  services  to  the 
company,  which  services  he  had  rendered  and  the  company  had 
accepted  them,  but  where  he  was  employed  by  the  company  at  a 
salary  to  be  fixed  by  the  board  it  seems  to  me  that  he  can  only 
recover  the  amount  of  the  salary  or  compensation  thus  fixed,  and  is 
not  entitled  to  recover  upon  a  quantum  meruit 

Judgment  and  order  affirmed,  with  costs.     Order  filed. 


Patrick  Eeenan,  Respondent,  v.  Metropolitan  Street  Railway 
Company,  Appellant. 

First  Department,  March  8,  1907. 

Negligence  — injury  to  passenger  by  sudden  starting  of  car — facts  not 
showing  negligence  —  evidence  —  damage — loss  of  wife's  services  — 
trial  —  improper  comment  by  attorney. 

The  plaintiff's  wife  in  company  with  her  son  and  daughter  boarded  an  open  car 
having  running  boards  on  the  side.  It  appeared  that  the  car  was  stopped  at 
the  signal  of  another  passenger  and  that  the  son  alighted  but  that  the  mother 
merely  arose  in  her  place  and  did  not  attempt  to  leave  the  car,  when  the  sud- 
den starting  thereof  threw  her  to  the  street.  It  also  appeared  that  neither  the 
daughter  nor  the  mother  caught  the  eye  of  the  conductor  although  they 
endeavored  to  signal  him  to  stop. 

Held,  that  the  evidence  was  insufficient  to  establish  negligence  on  the  part  of  the 
conductor  in  signaling  the  car  to  start,  for  he  was  justified  in  believing  that  the 
plaintiff's  wife  did  not  intend  to  alight. 

When  the  plaintiff  alleged  only  that  he  lost  his  wife's  services  as  "  housekeeper 
in  my  dwelling,"  he  is  not  entitled  to  show  that  she  assisted  him  in  his  occu- 
pation as  janitor  of  adjoining  houses,  nor  is  he  entitled  to  show  that  her  illness 
necessitated  the  services  of  his  daughters  who  had  previously  been  earning 
money  which  they  contributed  to  the  family. 

When  the  defendant's  counsel  on  cross-examination  interrogates  a  witness  con- 
cerning a  discrepancy  between  her  testimony  and  the  complaint  filed  by  herin 
another  action,  it  is  improper  for  the  plaintiff's  attorney  to  state  before  the  Jury 
that  he  was  responsible  for  the  prior  complaint  which  had  been  withdrawn. 
So  too,  it  is  improper  for  the  plaintiff's  attorney  to  go  beyond  the  evidence 
and  state  that  the  defendant  ''has  millions  of  capital"  and  "thousands  of 
employees,"  etc. 
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Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  14th  day  of  March,  1906,  upon  the  verdict  of  a  jury  for 
$1,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
19th  day  of  March,  1906,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

John  Jf'.  JfcIntyrSj  for  the  appellant. 

Bobert  Z.  Turk^  for  the  respondent. 

Lauohlin,  J. : 

The  plaintiff  has  recovered  a  verdict  for  $1,000  damages,  alleged 
to  have  been  sustained  in  consequence  of  personal  injuries  to  his 
wife,  alleged  to  have  been  caused  by  defendant  through  the  negli- 
gence of  its  servants  in  starting  a  car,  which  had  been  stopped  at  a 
point  where  passengers  were  customarily  received  and  discharged, 
pursuant  to  her  signal  while  she  ^^  was  in  the  act  of  alighting  thei*e- 
from."  It  is  not  clear  from  the  manner  in  which  the  case  was  sub- 
mitted to  the  jury  that  the  verdict  was  rendered  on  the  theory  of 
negligence  in  starting  the  car  while  the  passenger  was  alighting. 
The  jury  should  have  been  instructed  that  it  was  incumbent 
upon  plaintiff  to  show  that  the  conductor  knew,  or,  had  he  exer- 
cised reasonable  care,  would  have  known  that  the  passenger  desired 
to  alight  at  that  point,  and  if  so,  she  should  have  been  afforded  a 
reasonable  opportunity  to  alight,  and  if  he  did  not,  but  signaled 
the  car  to  start  while  she  was  in  the  act  of  alighting,  then  they 
would  be  justified  in  finding  the  company  guilty  of  negligence. 
The  jury  may  ^well  have  thought  that  even  though  the  conductor 
did  not  know  and  should  not  have  known  that  she  wished  to  alight, 
yet  that  if  the  car  was  started  with  a  jerk  the  company  would  be 
liable.  If  her  conduct  was  such  as  to  justify  the  conductor  in 
mferring  that  she  did  not  intend  to  alight  there,  he  was  not  required 
to  delay  all  other  passengers  by  holding  his  car  until  she*  saw  fit  to 
dt  down.  She  should  either  have  remained  seated  or  held  on 
securely,  or  have  made  some  move  toward  the  running  board,  or 
given  the  conductor  some  notice  that  she  was  getting  off  as  fast  as 
she  reasonably  could.    The  evidence  showed  that  the  signal  to 
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stop  was  not  given  by  plaintiff's  wife,  but  by  her  son ;  and  it 
does  not  show  that  the  conductor  either  knew  or  should  have 
known  that  they  were  traveling  together,  or  desired  or  intended 
to  alight  at  the  same  point.  It  was,  according  to  plaintiff's  evi- 
dence, an  open  car  with  a  running  board  at  the  side.  Plaintiff's 
wife,  her  son  and  daughter  boarded  a  cross-town  car  at  Eighty- 
sixth  street  and  Avenue  A,  and  changed  to  a  north-bound  car  at 
Lexington  avenue,  and  again  changed  to  a  Lenox  avenue  car  at 
One  Hundred  and  Fifth  or  One  Hundred  and  Sixth  street.  They 
contemplated  alighting  at  Lenox  avenue  and  One  Hundred  and 
Twenty-first  street,  west.  It  does  not  appear  whether  the  fares 
were  paid  separately  or  by  one  for  all,  or  whether  each  held  a  trans- 
fer or  one  held  three  ;  nor  does  it  appear  whether  many  passengers 
boarded  the  Lenox  avenue  car  with  them,  so  that  the  conductor 
would  have  known  that  they  were  traveling  together.  The  acci- 
dent happened  about  eleven  o'clock  at  night.  Plaintiff's  wife, 
according  to  her  testimony,  was  seated  on  the  fourth  seat  from  the 
front  of  the  car  and  her  son  sat  to  her  right  and  her  daughter  to 
her  left  on  the  same  seat.  The  son  alighted  in  safety  before  the 
car  started,  but  she,  according  to  her  own  testimony,  either  remained 
seated  until  aft^r  it  started  or  made  no  move  preparatory  to  alight- 
ing until  after  after  it  stopped^  and  then  merely  arose  in  her  place 
and  remained  standing  firmly  on  both  feet  in  the  body  of  the  car, 
with  her  left  hand  grasping  the  back  of  the  seat  in  front,  looking 
forward,  without  attempting  to  signal  the  conductor  who  was  at  the 
rear  end  of  the  car,  when  it  started  with  a  jerk  and  threw  her  down 
and  off  the  car.  She  said  on  her  direct  examination  :  "  My  son  got  off 
first  and  after  my  son  got  off  the  car  started  and  I  raised  up  ;  the  car 
started  and  threw  me,  and  gave  that  jerk  and  threw  me.  I  was  stand- 
ing facing  the  head  or  front  of  the  car,  just  as  I  got  up.  I  stood  up 
and  just  put  my  hand  like  that  on  the  front  seat  (indicating)  as  the 
car  threw  me.  That  was  my  left  hand,  on  the  seat  in  front  of  me. 
At  the  time  the  car  gave  this  sudden  start  I  was  standing  on  the  body 
of  the  car,  on  the  platform.  I  was  not  on  this  running  board.  I 
never  made  no  motion  to  get  down.  With  my  hand  on  the  seat  in 
front  of  me  this  car  threw  me."  On  cross-examination  her  tes- 
timony is  practically  the  same  ;  but  she  said  that  she  did  not  remem- 
ber whether  her  son  remained  seated  until  the  car  stopped ;  that 
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after  alighting  he  remained  standing  by  the  car  to  assist  her  off  and 
that  the  car  moved  forward  again  at  least  five  feet,  and  she  could 
not  say  how  mnch  further  before  she  was  thrown  off.  The  son 
was  in  Kansas  at  the  time  of  the  trial  and  his  evidence  was  not 
taken.  The  daughter  testified  that  she  and  her  motiier  remained 
seated  until  after  the  car  stopped,  and  that  her  brother  arose  but 
did  not  step  down  onto  the  running  board  until  after  the  car  stopped. 
She  said  that  both  she  and  her  brotlier  made  an  unsuccessful 
attempt  to  signal  the  conductor  but  could  not  get  his  eye,  and  later 
they  endeavored  to  attract  his  attention  again  and  he  gave  the  signal 
to  stop  ;  but  she  does  not  say  tliat  he  was  looking  at  her,  and  in 
view  of  the  fact  that  she  made  no  move  to  arise  until  after  the  car 
stopped,  it  cannot  be  said  that  he  saw  any  signal  except  that 
given  by  her  brother,  as  testified  to  by  lier  mother.  Assuming 
that  there  was  suflicient  evidence  that  the  car  wag  negligently 
started  while  she  was  in  the  act  of  alighting,  to  take  the  case 
to  the  jury,  which  is  doubtful,  the  weight  of  the  evidence  indi- 
cates that  there  was  no  negligence  on  the  part  of  the  conductor 
in  signaling  the  car  to  start,  for  he  was  justified  in  believing  that 
plaintiff's  wife  did  not  intend  to  alight  at  that  point.  She  had  not 
reached  the  running  board  or  moved  toward  it.  The  conductor 
was  toward  the  rear  and  she  had  given  no  indication  to  him  that 
she  contemplated  alighting  there,  and  in  the  circumstances  I  think 
her  attitude  was  not  suflicient  notice.  If  ho  observed  her,  he  may 
fairly  have  inferred  that  she  was  preparing  to  alight  at  the  next 
street. 

The  plaintiff  in  his  complaint  specified  that  the  services  of  his 
wife,  which  he  lost  owing  to  her  injuries,  and  which  ho  was 
obliged  to  emj^loy  others  to  perform,  consisted  of  the  "duties  of 
housekeeper  in  their  dwelling "  which  she  performed  for  him  and 
their  family.  Plaintiff  and  his  wife  and  family  resided  at  No.  168 
West  One  Hundred  and  Twenty-first  street,  borough  of  Manhattan, 
New  York.  He  was  permitted  to  show,  over  objection  duly  inter- 
posed, that  it  was  not  within  the  issues,  and  exception,  that  his 
occupation  was  that  of  a  janitor ;  that  he  was  janitor  of  the  house 
in  which  they  resided  and  of  No.  170,  the  next  house,  as  well ;  that 
she  assisted  him  in  his  occupation  as  janitor  of  those  houses  and 
that  he  was  obliged  to  require  alternately  two  of  his  daughters, 
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one  of  whom  was  over  age,  who  were  working  out,  earning  and 
contributing  to  their  father,  one  five  dollars  per  week  and  the  other 
three  dollars  and  a  half  per  week  and  board,  to  remain  home  nearly 
two  years  and  perform  the  services  which  she  had  theretofore  per- 
formed in  connection  with  the  janitorship  of  those  houses,  which 
consisted  of  cleaning  and  lighting  the  halls  and  the  household  duties 
as  well.  Plaintiff  was  thus  allowed  to  prove  damages  not  pleaded 
and  also  to  give  incompetent  evidence  as  to  damages  properly 
pleaded.  The  loss  of  his  daughters'  earnings  was  neither  recoverable 
nor  proper  proof  of  the  reasonable  value  of  the  services  of  his  wife. 

On  cross-examination  of  plaintiff's  wife  it  appeared  that  she  also 
had  sued  the  defendant.  Counsel  for  defendant,  manifestly  with  a 
view  to  interrogating  her  concerning  a  discrepancy  between  her  tes- 
timony and  her  original  complaint  in  that  action,  which  was  subse- 
quently amended,  asked  for  the  original  complaint  and  plaintiff's 
attorney  stated  tliat  her  original  action  had  been  discontinued  owing 
to  an  error  in  the  complaint  for  which  he  was  responsible,  and  after 
counsel  for  defendant  pointedly  objected,  he  persisted  in  repeating 
the  statement.  This  was  highly  improper  and  calculated  to  preju- 
dice the  defendant  in  its  right  to  cross-examine  the  witness  without 
her  being  assisted  by  her  counsel  in  explaining  a  verified  declar- 
<4tion  inconsistent  with  her  testimony. 

In  summing  up  the  attorney  for  plaintiff -stated  without  any  evi- 
dence in  the  record  to  justify  it  that  the  defendant  "  has  millions  of 
capital"  and  "thousands  of  employees"  and  had  failed  to  produce 
a  passenger  who  saw  the  accident,  and  dwelt  unduly  on  the  fact 
that  the  conductor  did  not  give  his  right  name  on  entering  the 
employ  of  the  company,  and  referred  to  him  as  "  the  man  who 
committed  a  crime  on  entering  that  corporation." 
,  There  are  other  exceptions  which  might  require  serious  considera- 
tion, but  since  for  the  conduct  of  plaintiff's  attorney  which  was 
prejudicial  to  defendant,  for  errors  in  the  reception  of  evidence  on 
the  question  of  damages  already  pointed  out,  for  allowing  a  recov- 
ery on  a  theory  different  from  that  pleaded,  and  because  the  verdict, 
if  rendered  on  the  proper  theory,  is  against  the  weight  of  the  evi- 
dence, a  new  trial  must  be  ordered,  it  is  not  deemed  necessary  to 
pass  upon  them,  as  they  may  be  avoided  on  the  next  trial. 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
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reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

Patterson,  P.  J.,  Ingrahaic,  Houghton  and  Lambert,  JJ., 
eonearred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.    Order  filed. 


Mart  Murphy,  Appellant,  v,  Daniel  P.  Murphy,  Jr.,  as  Admin 
istrator,  etc.,  of  Ellen  Moran,  also  Known  as  E.  MoraN| 
Deceased,  Respondent. 

First  Department,  March  8, 1007. 

Ooatract — executors  and  adxninurtrators  —  action  on  alleged  promise  of 
decedent  to  make  legacy  in  consideration  of  services. 

In  an  action  npon  an  alleged  contract  by  a  decedent  to  make  a  specific  bequest 
in  coosideiation  of  services  rendered,  it  appeared  that  the  plaintiff,  a  cousin  of 
the  decedent,  performed  certain  household  seryices  for  her  at  various  times 
and  had  furnished  certain  meals  but  no  proof  was  given  of  the  value  of  the 
aerrices  or  meals,  the  plaintiff  making  no  claim  to  recover  on  a  quantum  meruit. 
Although  it  was  shown  that  the  decedent  had  kindly  intentions  toward  the 
plaintiff  and  had  stated  that  she  intended  to  leave  her  a  legacy,  the  only  proof 
that  the  promise  was  made  in  consideration  of  the  services  and  board  w.os  the 
testimony  of  one  witness  who  stated  that  the  decedent  told  her  "she  had 
already  promised "  the  legacy  "  for  ♦  *  *  taking  care  of  her  and  doing 
her  work.*    On  all  the  evidence, 

Edd^  that  the  complaint  was  properly  dismissed  in  that  the  evidence  did  not 
show  that  the  alleged  promise  was  not  made  after  the  services  were  rendered 
and  hence  was  without  consideration,  and  that  if  it  were  in  consideration  of 
future  services  it  was  too  indefinite  to  afford  a  basis  for  action; 

That  the  complaint  being  based  on  a  specific  contract  and  there  being  no  proof 
showing  the  value  of  the  services  rendered,  the  plaintiff  could  not  recover  on 
a  quantum  meruit. 

Pattebsok,  p.  J.,  and  Lambert,  J.,  dissented. 

Appeal  by  the  plaintiff,  Mary  Murphy,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  30th  day  of  April, 
1906,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
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at  the  close  of  the  plaintiff's  case  after  a  trial  at  the  New  York 
Trial  Term. 

William  J.  Bogenshutz^  for  the  appellant. 

Francis  J.  Jlogan  [John  McCy^ahon  with  liira  on  the  brief],  for 
the  respondent. 

Laughlin,  J. : 

The  plaintiff  alleged  that  she  performed  certain  household  serv- 
ices for  the  decedent  and  furnished  her  board  and  household  neces- 
saries, and  advanced  moneys  to  her  at  the  request  of  the  decedent 
and  upon  her  promise  to  pay  the  plaintiff  the  sum  of  $5,000  there- 
for by  making  a  provision  in  her  will  for  the  payment  thereof,  but 
that  the  decedent  died  intestate,  and  judgment  is  demanded  for  the 
sum  of  $5,000  upon  the  contract  to  pay  that  sum  for  the  services, 
board  and  necessaries  furnished  and  moneys  so  advanced. 

Plaintiff  and  decedent  were  cousins,  but  they  did  not  live  together. 
Upon  the  trial  the  plaintiff  gave  evidence  tending  to  show  that 
during  a  number  of  years  she  from  time  to  time  performed  services 
for  the  decedent  at  the  latter's  apartment,  and  that  the  decedent 
quite  regularly  came  to  plaintiff's  apartment  and  took  breakfast 
with  her,  but  she  offered  no  evidence  of  the  value  of  the  services  or 
board  thus  furnished  other  than  evidence  of  declarations  by  the 
decedent  tending  to  show  that  she  intended  at  her  death  to  leave 
the  plaintiff  $5,006,  or  all  of  her  property,  in  consideration  for  the 
services  rendered  and  for  plaintiff's  attention  and  kindness  to  her. 
It  is  not  alleged  that  $5,000  was  the  reasonable  value  of  the  services 
rendered,  board  furnished,  necessaries  provided  and  money  advanced, 
and  plaintiff  did  not  claim  to  be  entitled  to  recover  on  a  quantum 
meruit. 

Although  in  an  action  to  recover  on  an  express  contract  to  pay  a 
specified  amount  for  services,  a  recovery  may  be  had  on  a  qxia/ntum, 
meruit,  it  is  not  at  all  clear  that  that  rule  would  apply  in  this 
case.  The  basis  of  this  cause  of  action  is  an  express  contract  by 
the  decedent  to  leave  the  plaintiff  a  legacy  of  $5,000  for  services 
rendered,  regardless  of  the  extent  or  value  thereof.  It  would  seem, 
therefore,  that  the  judgment  herein  would  not  be  a  bar  to  an  action 
by  the  plaintiff  for  the  value  of  the  services  rendered  and  board 
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furnished,  especially  as  the  complaint  is  merely  dismissed  at  the 
close  of  plaintiff^s  case  and  the  judgment  does  not  purport  to  be  a 
dismissal  on  the  merits.  We  are  impressed  by  the  evidence  that 
some  of  the  services,  at  least,  were  rendered  under  circumstances 
which  would  entitle  the  plaintiff  to  recover  the  reasonable  value 
thereof.  The  nonsuit  was  apparently  granted  upon  the  ground  that 
tlie  plaintiff  failed  to  show  that  the  services  were  rendered  pursuant 
to  an  agreement  between  the  plaintiff  and  the  decedent  that  the 
plaintiff  was  to  be  compensated  therefor  by  a  legacy  of  $5,000,  to 
be  provided  for  in  the  will  of  the  decedent.  The  preponderance  of 
the  evidence  offered  by  plaintiff  merely  shows  that  the  decedent 
contemplated  making  some  suitable  provision  in  her  will  to  show 
her  appreciation  of  the  plaintiff's  interest  in  her  welfare  as  mani- 
fested by  devoted  attention  and  companionship  and  for  services  as 
well.  At  different  times  the  decedent  expressed  to  third  parties 
her  obligations  to  the  plaintiff,  and  stated  in  effect  that  although 
only  a  cousin,  she  was  more  considerate  than  other  cousins  and  rela- 
tives nearer  in  blood,  and  in  fact  that  she  was  the  only  one  who 
administered  to  decedent's  wants  and  contributed  to  her  comfort. 
On  some  occasions  she  stated  that  she  intended  to  leave  the  plaintiff 
$5,000,  and  on  others  she  expressed  an  intention  of  leaving  all 
her  estate  to  the  plaintiff.  Only  one  witness  called  by  the 
plaintiff  gave  testimony  indicating  that  pofisibly  (he  services  were 
performed  under  an  agreement  that  the  plaintiff  T^ras  to  receive 
a  legacy  of  $5,000  therefor.  This  witness  was  Catharine  Maher, 
who  lived  with  the  plaintiff  and  was  her  friend.  The  testi- 
mony of  the  witness  shows  that  the  conversation  took  place  at 
the  home  of  the  decedent  about  two  and  one-half  years  prior  to 
her  death.  She  testified  that  the  decedent  told  her  "  that  she  had 
already  promised  Mary  Murphy  $5,000  for  seeing  to  her  and  taking 
care  of  her  and  doing  her  work  "  and  tliat  the  plaintiff  was  present 
at  all  conversations  which  she  had  with  the  decedent.  The  version 
she  gave  of  this  conversation  on  cross-examination  was  as  follows : 
"  Mrs.  Moran  told  me  that  Mary  Murphy  was  her  old  friend,  the 
only  one,  the  only  cousin  —  or  the  only  friend  that  would  see  to 
her  and  would  take  care  of  her,  done  her  work,  and  slie  had 
promised  her  $5,000.  That  is  what  Ellen  iloran  told  me,  she  had 
promised  Mary  Murphy  $5,000."     This  evidence  was  inconsistent 
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with  the  other  evidence  offered  by  the  plaintiff,  which  did  not  point 
to  a  promise  made  by  the  decedent  to  the  plaintiff,  but  merely  to  the 
fact  that  the  decedent  intended  to  make  some  provision  in  her  will 
for  the  benefit  of  the  plaintiff.  Moreover,  the  evidence  of  this  wit- 
ness, even  if  it  were  not  inconsistent  with  the  other  testimony 
offered  in  her  behalf,  would  not  warrant  a  recovery,  and  the  court 
was  justified  in  declining  to  submit  it  to  the  jury.  It  does  not 
show  tiiat  the  services  to  which  reference  was  made  were  past  or 
future  services.  If  past  services,  the  promise  would  be  without 
consideration  beyond  the  value  of  the  services  actually  rendered.  If 
it  related  to  services  to  be  rendered  in  the  future,  it  is  altogether 
too  indefinite  to  afford  a  basis  for  a  cause  of  action.  Sufficient  facts 
are  not  shown  to  enable  the  court  and  jury  to  determine  whether  or 
not  the  plaintiff  accepted  the  promise  and  rendered  the  services  in 
reliance  thereon,  or  whether  or  not  the  services  contemplated  to  be 
rendered  were  in  fact  fully  rendered  in  accordance  with  the  inten- 
tion of  the  parties. 

It  follows,  therefore,  that  the  judgment  should  be  affirmed,  with 
costs. 

Houghton  and  Soott,  J  J.,  concurred;  Pattbbson,  P.  J.;  •^nd 
Lambebt,  J.,  dissented. 

Judgment  affirmed,  with  costs.     Order  filed. 


Thomas  J.  O'Neill  and  Joseph  A.  Shay,  Copartners  under  the 
Firm  Name  of  O'Neill  &  Shay,  Kespondents,  v.  Christopher 
Campbell,  Appellant,  Impleaded  with  James  Qcinn,  Defendant. 

First  Department,  March  8,  1907. 

Attorney  and  client  —action  to  enforce  lien  after  settlement  by  client  — 
maintenance  —  evidence  insufficient  to  set  aside  retainer  as  invalid. 

An  attorney's  written  retainer  cannot  be  held  to  be  invalid  as  procured  by  a 
promise  to  pay  the  client  a  valuable  consideration  in  violation  of  section  74  of 
the  Code  of  Civil  Procedure,  when  the  evidence  does  not  show  that  the  attor- 
ney's agent  who  procured  ttie  contract  and  who  intimated  that  the  plaintiff 
would  receive  help  in  his  household  expenses,  made  such  promise  before  the 
retainer  was  signed  or  that  the  client  was  induced  thereby  to  execute  it. 

Inorahah  and  Lambert,  JJ.,  dissented,  with  opinion. 
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Appeal  by  the  defendant,  Christopher  Campbell,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflfs,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  29th  day  of 
May,  1906,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  New  York  Special  Term. 

WiUiam  J.  Moran^  for  the  appellant. 

Thomas  J.  G^NeiLl^  for  the  respondents. 

Laugh  UN,  J. : 

The  material  facts  are  fully  stated  in  the  opinion  of  Mr.  Justice 
IxGRAHAM.  It  does  uot  appear  that  the  conversation  between  the 
client  and  the  person  who  represented  the  plaintiflfs  in  procuring 
the  retainer,  upon  which  it  is  sought  to  invalidate  it,  took  place 
before  the  retainer  was  signed,  or  tliat  the  client  was  induced  thereby 
to  execute  the  retainer.  I  am  of  opinion,  therefore,  that  the  appel- 
lant failed  to  show  facts  sufficient  to  require  an  adjudication  that 
the  retainer  was  invalid. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  and  Houghton,  J.,  concurred ;  Ingeaham  and 
Lambert,  JJ.,  dissented. 

Ingraham,  J.  (dissenting) : 

The  complaint  alleges  that  on  or  about  June  21, 1905,  the  defend- 
ant, James  Quinn,  "  by  retainer  in  writing,  retained  and  employed 
the  plaintiffs  to  act  as  his  attorneys  and  to  institute  on  his  behalf  an 
action  against  the  defendant,  Christopher  Cam|)bell,  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  said  James  Quinn  on 
June  21st,  1905,  while  in  the  employ  of  the  said  Campbell,  and  did 
then  and  there  agree  with  the  plaintiflfs  that  they,  the  plaintiflfs, 
should  receive  fifty  per  cent  of  any  settlement,  verdict  or  recovery 
had  in  said  action,  and  that  plaintiflfs  should  rei^eive  in  addition 
thereto  all  the  costs  of  the  action  recovered  or  to  which  the  said 
James  Quinn  might  be  entitled  ;"  that  in  pursuance  of  this  retainer 
the  plaintiflfs,  as  attorneys  for  the  said  Quinn,  commenced  an  action 
in  the  Supreme  Court  to  recover  damages  for  the  personal  injuries 
80  sustiiined  by  Quinn;  that  on  or  about  the  29tli  day  of  August, 
1905,  "  the  said  defendants,  wrongfully  contriving  and  conspiring 
App.  Div.— Vol.  CXVIIL        6 
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to  deprive  these  plaintiffs  of  their  compensation  for  their  services 
in  said  action  under  the  agreement  as  aforesaid,  did  colhisively  and 
without  the  knowledge  of  the  plaintiffs,  settle  the  said  cause  of 
action  so  sued  upon  "  for  the  sum  of  $300.  The  relief  demanded  is 
that  the  plaintiffs  be  adjudged  to  have  a  lien  upon  said  settlement  and 
that  they  have  judgment  against  the  defendants  for  the  sum  of  one- 
half  thereof  and  for  such  other  relief  as  the  court  may  deem  proper. 

The  defendant  Campbell  interposed  an  answer,  which  in  sub- 
stance was  a  general  denial.  The  court  found  the  facts  as  alleged  in 
the  complaint  and  awarded  judgment  for  $150  against  the  defendants. 

One  of  the  plaintiffs  was  examined  as  a  witness  and  testified  to 
the  commencement  of  the  action  of  Quinn  against  Campbell ;  of  the 
service  of  a  summons  on  the  defendants,  and  the  appearance  of  the 
defendant  on  September  18,  1905;  the  subsequent  service  of  an 
unverified  complaint,  and  the  service  of  a  verified  answer  by  the 
defendant.  Plaintiffs  then  called  the  defendant  Quinn,  who  testi- 
fied that  he  signed  the  retainer  which  was  introduced  in  evidence. 

The  accident  which  caused  the  defendant  Quinn's  injuries  was 
alleged  in  the  complaint  to  have  occurred  on  the  21st  of  June,  1905, 
and  the  alleged  retainer  was  dated  June  22, 1905.  That  instrument 
read  as  follows : 

"I,  James  Quinn,  aged  42,  occupation  bricklayer,  the  under- 
signed, of  310  E.  44rth  St.,  do  hereby  employ  O'Neill ife  Shay,  coun- 
sellors at  law,  to  institute  legal  proceedings  in  my  behalf  against  the 
proper  defendant  or  respondent  to  recover  damages  sustained  by 
me  on  or  about  the  21st  day  of  June,  1905,  and  I  do  hereby  agree 
with  my  said  attorney  to  pay  him  fifty  per  cent  of  any  settlement, 
verdict  or  recovery  had  in  said  action,  and  ho  in  addition  thereto  to 
receive  all  costs  recovered  or  to  which  they  may  be  entitled.  And 
I  agree  with  my  said  attorney  not  to  make  any  settlement  unless 
they  are  present  (yid  receive  their  share  in  accordance  with  this 
agreement,  and  I  do  hereby  grant  to  my  said  attorneys  full  power 
to  act  for  me  in  bringing  about  a  compromise  or  settlement  of  my 
case  the  same  as  if  I  were  present. 

«  Dated  Kew  York,  Ju?ie  22,  1905.  JAMES  QUINK. 

"  Witness : 

"  EOBT.  R.  EocH, 

"  David  J.  Wideentz." 
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Quiun  further  testified  that  he  received  $300  in  settlement  of  his 
action  against  Campbell  and  that  he  never  paid  anybody  any  part 
of  it.  On  cross-examination  the  witness  testified  that  he  never  saw 
either  of  the  plaintiflEs  before  the  day  of  trial ;  that  the  circumstances 
nnder  which  he  signed  the  paper  were  that  an  unknown  person  came 
to  him  the  day  he  was  injured  and  when  he  signed  the  paper  asked 
him  if  be  "  needed  anything  for  the  house  —  would  I  need  any  money. 
I  told  him  no,  not  at  present,  I  had  some  money  coming  off  a  job. 
lie  (the  unknown  person)  said  *all  right,  maybe  within  a  week  or  so 
I  will  come  around  to  see  you.'  I  said  '  all  right,  may  be  I  will  need 
some  after  this ; ' "  that  it  was  either  seven  or  eight  weeks  after 
that  before  the  witness  saw  anybody  connected  with  the  plaintiffs ; 
that  he  never  had  any  correspondence  with  them  and  was  never  in 
their  office  ;  that  he  was  never  asked  to  sign  any  paper  other  than 
the  alleged  retainer ;  that  neither  of  the  plaintiffs  ever  called  upon 
him.  On  redirect  examination  he  stated  that  he  did  not  know  any- 
thing about  the  date  of  the  paper ;  that  he  signed  it  the  day  he 
was  injured  and  knew  he  was  employing  a  firm  of  lawyers.  This 
is  all  the  evidence  in  the  case. 

The  only  question  presented  is  whether  this  instrument  was  a 
rutainer  which  gave  to  the  plaintiffs  a  lien  upon  Quinn's  cause  of 
action  to  recover  for  peraonal  injuries.  Section  66  of  the  Code  of 
Civil  Procedure  provides  that  "  the  compensation  of  an  attorney  or 
counsellor  for  his  services  is  governed  by  agreement,  express  or 
implied,  which  is  not  restrained  by  law."  This  plainly  means  an 
agreement  which  is  recognized  by  the  law  as  a  valid  agreement. 
An  agreement  oI)tained  for  a  consideration  which  is  invalid  or  upon 
iudncement  which  is  expressly  prohibited  would  not  be  an  agree- 
ment which  was  "  not  restrained  by  law."  The  relations  between 
an  attorney  and  his  client  are  regulated  by  article  2,  of  title  2, 
of  chapter  1  of  thj  (V)de  of  Civil  Procedure  of  which  section  66 
is  a  part,  and  the  provisions  of  section  66  of  the  Code  of  Civil 
Procedure,  which  provides  for  an  agreement  not  restrained  by  law, 
do  not  include  an  agreement  which,  by  a  subsequent  provision,  is 
made  illegal  or  is  prohibited.  Such  an  agreement  would  be  an 
au:reement  restrained  by  law.  Section  74  of  the  Code  of  Civil 
Procedure  provides  that  "  an  attorney  or  counsellor  shall  not  by  him- 
self or  by  or  in  the  name  of  another  person,  either  before  or  after 
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action  brought,  promise  or  give  or  procure  to  be  promised  or  given 
a  valuable  consideration  to  any  person  as  an  inducement  to  placing 
or  in  consideration  of  having  placed  in  his  hands  or  in  the  hands  of 
another  person  a  demand  of  any  kind  for  the  purpose  of  bringing 
an  action  thereon."  And  section  75  of  the  Code  of  Civil  Proced- 
ure provides  that  an  attorney  or  counsellor  who  violates  section  74 
is  guilty  of  a  misdemeanor.  If  this  section,  therefore,  was  violated 
or  the  execution  of  this  instrument  was  obtained  by  the  promise  of 
a  valuable  consideration  to  Quinn  as  an  inducement  to  place  or  in 
consideration  of  having  placed  in  the  hands  of  these  plaintiflFs  this 
demand  for  the  purpose  of  bringing  an  action  upon  it,  it  was  an 
agreement  which  the  law  prohibited  and  was  not  a  retainer  within 
section  66  of  the  Code  of  Civil  Procedure. 

The  rules  of  the  common  law  in  regard  to  the  relations  between 
attorney  and  client  have  been  abolished  in  this  State  and  the  parties 
are  left  to  determine  the  compensation  of  a  lawyer  by  agreement. 
Such  agreement,  however,  must  comply  with  the  further  provisions 
of  the  Code  of  Civil  Procedure.  The  right  of  the  plaintiffs  to 
recover  from  the  defendant  Campbell  depends  upon  the  plaintiffs 
having  a  lien  upon  Quinn's  cause  of  action  against  Campbell  which 
plaintiffs  could  enforce  as  against  Quinn.  Wlien  the  person  obtain- 
ing the  execution  of  this  retainer  asked  Quinn  if  he  "  needed  any- 
thing for  the  house ; "  and  upon  Quinn  replying  that  he  did  not 
need  money  at  present,  as  he  had  "  sotne  money  coming  off  a  job," 
the  person  obtaining  the  agreement  said,  *'all  right,  may  be  within 
a  week  or  so  I  will  come  around  to  see  you  ; "  to  which  Quinn 
replied,  "All  right,  maybe  I  will  need  some  after  this,"  there  was, 
I  think,  a  promise  to  Quinn  to  give  him  money  if  he  needed  it. 
Quinn  does  not  testify  that  this  promise  was  a  consideration  for  his 
execution  of  this  agreement,  but  it  certainly  was  an  implied  promise 
to  provide  him  with  money  if  he  needed  it,  made  at  the  time  the 
instrument  was  executed,  and  was  a  violation  of  section  74:  of  the 
Code  of  Civil  Procedure. 

So  far  as  the  enforcement  of  civil  rights  are  affected,  the  plain- 
tiffs, by  accepting  the  benefits  of  the  agreement  and  attempting  to 
enforce  it,  adopted  the  representations  and  promises  that  were  made 
at  the  time  it  was  executed,  and  they  are  thus  seeking  to  enforce  an 
agreement  which  was  obtained  under  circumstances  which  made  the 
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person  procnring  it  guilty  of  a  misdemeanor.  Tlie  fact  that  the 
promise  to  give  money  was  indefinite,  the  amount  and  time  of  pay- 
ment not  being  fixed,  and  the  conditions  under  which  the  paytnent 
sliould  he  made  not  settled,  does  not  relieve  tlie  transaction  from 
the  condemnation  of  section  74  of  the  Code  of  Civil  Procedure.  It 
was  an  understanding  that  Quinn  should  receive  a  valuable  consid- 
eration as  an  inducement  to  retain  the  plaintiffs  to  commence  an 
action  against  his  employer;  a  promise  having  for  its  object  the 
inducing  of  Quinn  to  retain  the  plaintiffs  as  attorneys.  I  think  an 
agreement  thus  procured  is  "restrained  by  law,"  and  thus  an  agree- 
ment which  gives  no  lien  to  the  attorney  upon  his  client's  cause  of 
action,  and  one  that  the  court  should  not  enforce.  The  object  of 
making  this  promise  is  plain.  It  could  liave  no  other  purpose  than 
to  induce  Quinn  to  retain  the  plaintiffs,  and  if  a  promise  obtained 
under  such  circumstances  is  enforced,  a  simple  method  is  provided 
for  evading  the  prohibition  contained  in  section  74  of  the  Code. 

It  follows  that  the  judgment  appealed  from  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 


liAMBEBT,  J.,  concurred. 

Judgment  affirmed,  with  costs.     Order  filed* 


Daiioel  H.  Olmsted,  Kespondent,  v.  Ellen  A.  Olmsted,  Wife  of 
Daniel  H.  Olmsted,  and  Others,  Respondents,  Impleaded  with 
John  H.  Olmsted  and  William  II.  Olmsted,  Appellants. 

First  Department,  March  8,  1907. 

HuBband  and  wife  —  conflict  of  laws — when  foreign  statute  legitimatiz- 
ing children  on  marriage  of  parents  binding  here. 

The  statute  of  a  sister  State  providing  that  where  the  parents  of  an  illegitimate 
child  intermarry,  or  if  the  father  acknowledge  the  child  as  his  hj  a  written 
instrument,  it  shall  be  considered  legitimate  for  all  intents  and  purposes,  is 
binding  here  and  entitles  a  child  so  legitimatized  to  share  in  real  estate  with 
other  legitimate  children  b}'  a  former  wife,  even  though  the  second  marrifige 
of  the  father  was  made  following  a  foreign  divorce  procured  by  him  by  publica- 
tion, the  validity  of  which  would  not  be  recognized  by  our  courts. 
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Although,  under  the  decisions  of  the  Supreme  Court  of  the  United  States,  our 
courts  can  under  certain  circumstances  refuse  to  recognize  the  validiiy  of  a 
foreign  divorce,  the  rule  should  not  be  so  extended  as  to  refuse  recognition  of 
the  legitimacy  of  children  of  a  subsequent  marriage  who  arc  legitimate  where 
born  or  subsequently  domiciled. 

Inoraham,  J.,  dissented,  with  opinion,  on  the  groimd  that  the  legitimntion  of 
children  cannot  be  effective  to  divest  remainders  already  vested  in  other 
legitimate  children. 

Appeal  by  the  defendants,  John  TI.  Olmsted  and  another,  from 
a  judgment  of  tlie  Supreme  Court,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  2d  day  of  August,  1906,  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Special  Term. 

Mortuncr  FT.  Byers^  for  the  appellants. 

Charles  IL  Luscornbj  for  the  plaintiff,  respondent. 

Head  G,  Dilworthy  for  the  defendants,  respondents. 

Laughlin,  J. : 

This  is  an  action  by  one  of  the  sons  of  Benjamin  F.  Olmsted, 
deceased,  for  a  partition  or  sale  of  i^al  estate  devised  by  the  will  of 
plaintiff's  grandfather,  Silas  Olmsted,  to  the  issue  of  his  two  sons, 
William  F.  and  said  Benjamin  F.,  after  the  death  of  the  survivor  of 
them.  The  property  was  sold  during  the  pendency  of  the  action 
by  the  executor  of  said  Silas  Olmsted,  pursuant  to  a  power  of  sale 
contained  in  the  will.  The  decision  of  the  court  from  which  the 
appeal  is  taken  directs  a  distribution  of  the  proceeds  of  the  sale 
between  lawful  issue  of  said  Benjamin  F.  and  William  F.  Olmsted, 
pursuant  to  the  provisions  of  his  will.  The  court  found  that  the 
lawful  issue  of  said  Benjamin  F.  Olmsted,  entitled  to  his  share,  are' 
his  sons,  the  plaintiff  and  the  defendants  Clarence  E.  and  Frank  S. 
Olmsted  and  his  daughter,  tlie  defendant  Mary  O.  Olmsted,  and 
that  the  appellants,  who  are  the  children  of  said  Benjamin  F. 
Olmsted  and  one  Sarah  Louise  Welchman,  are  not  tlie  lawful  i^sue 
of  said  Benjamin  F.  Olmsted,  and  are  not  entitled  to  share  in  the 
proceeds  of  the  sale. 

The  facts  are  not  in  dispute.  Benjamin  F.  Olmsted  was  law- 
fully married  to  Mary  Jane  Olmsted  in  this  State  on  the  25th  day 
of  December,  1850,  and  the  four  children  in  whose  favor  the  decree 
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was  made  are  coucededlj  the  lawful  issue  of  that  marriage.  The 
matrimonial  domicile  appears  to  have  been,  although  it  is  not  so 
specifically  shown,  in  the  State  of  New  York,  and  the  wife  remained 
a  resident  of  this  State  until  her  death  on  the  22d  day  of  January, 
1902.  It  is  evident  that  on  or  prior  to  the  28th  day  of  February, 
1874,  Benjamin  F.  Olmsted  removed  to  New  Jersey,  for  on  that 
date  a  ceremonial  marriage  was  performed  between  him  and  Sarah 
Louise  Welchman,  the  mother  of  the  appellants,  in  that  State,  and 
the  appellants  w^ere  born  to  them  there.  During  the  summer  of 
1880  the  father  and  motiier  of  the  appellants  and  their  two  chil- 
den  became  residents  of  and  permanently  domiciled  in  the  State  of 
Michigan.  On  the  10th  day  of  February,  1882,  the  Circuit  Court 
for  the  county  of  Wayne  in  the  State  of  Michigan,  on  the  applica- 
tion of  said  Benjamin  F.  Olmsted,  showing  that  he  then  was  and 
for  more  than  a  year  past  had  been  a  resident  of  that  State,  issned  a 
subpoena  to  his  wife,  Mary  J.  Olmsted,  to  appear  and  defend  an 
action  brought  by  him  for  a  divorce  under  the  laws  of  Michigan, 
upon  the  ground  of  extreme  cruelty  and  desertion.  The  subpoena 
was  never  served  personally  upon  her,  and  on  proof  that  she  was 
not  a  resident  and  could  not  be  found  in  the  State  of  Michigan,  but 
was  a  resident  of  the  State  of  Now  York,  service  was  ordered  to  be 
made  upon  her  by  publication,  and  was  thereafter  duly  made  accord- 
ing to  the  law  of  the  State  of  Michigan.  She  was  not  served  per- 
sonally and  she  did  not  appear  in  the  action ;  and  after  the  service 
became  complete  the  court  on  the  19th  day  of  June,  1882,  awarded 
judgment  in  favor  of  the  plaintiff  for  the  dissolution  of  the  mar- 
riage. Thereafter,  and  on  the  22d  day  of  August,  1882,  a  ceremo- 
nial marriage  was  performed  between  the  father  and  mother  of  the 
appellants  in  the  State  of  Michigan,  according  to  the  laws  of  that 
State,  and  they  thereafter  resided  together  there  until  her  death. 
In  June,  1883,  his  wife  Mary  Jane  commenced  an  action  against 
liim  in  the  Supreme  Court  in  this  State  for  a  decree  of  separation, 
and  praying  for  alimony  and  counsel  fees.  The  defendant  did  not 
appear  on  the  trial  of  the  action,  and  judgment  was  awarded  in 
favor  of  the  plaintiff  on  the  22d  day  of  January,  1885,  separating 
the  parties  from  bed  and  board,  and  awarding  her  alimony.  The 
judgment  roll  in  that  action  shows  that  the  defendant  was  repre- 
sented by  an  attorney  and  counselor  at  law  on  a  motion  for  the 
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sequestration  of  liis  property  to  pay  the  alimony  awarded  in  the 
judgment,  and  from  tlie  order  entered  the  defendant,  by  the  attorney 
wlio  appeared  for  him  on  the  motion,  appealed  to  the  General  Term, 
where  it  was  affirmed  in  October,  1885.  (38  Hun,  638.)  Sarah  Louise 
Welchman  died  on  the  30th  day  of  January,  1900,  and  Benjamin  F. 
Olmsted  died  on  the  16th  day  of  July,  1905.  An  act  was  duly 
passed  by  the  Legislature  of  the  State  of  Michigan,  approved  by  the 
Governor,  and  became  of  force  on  the  29th  day  of  March,  1881, 
which  provides  as  follows :  "  When,  after  the  birth  of  an  illegitimate 
child,  his  parents  shall  intermarry,  or  without  such  marriage,  if  the 
father  shall,  by  writing  under  his  band  acknowledge  such  child  as 
his  child,  such  child  shall  be  considered  legitimate  for  all  intents 
and  purposes :  Provided^  That  such  acknowledgment  shall  be  exe- 
cuted and  acknowledged  in  the  same  manner  as  may  be  by  law 
provided  for  the  execution  and  ackno\rledgment  of  deeds  of  real 
estate,  and  be  recorded  in  the  office  of  the  judge  of  probate  of  the 
county  in  which  such  father  is  at  the  time  a  resident"  (See  Public 
Acts  of  Mich,  of  1881,  No.  55.) 

It  is  unnecessary  to  state  in  detail  the  steps  that  were  taken  in 
the  action  by  the  father  of  the  appellants  for  divorce  in  the  State 
of  Michigan,  or  to  consider  the  statutes  of  that  State  under  which 
the  divorce  was  granted.  It  is  sufficient  to  say  that,  according  to 
the  laws  of  that  State^  the  court  acquired  jurisdiction  and  the 
divorce  was  duly  granted,  and  the  father  of  the  appellants  was 
competent  to  contract  another  marriage.  Nor  is  it  necessary  to 
quote  the  statute  or  to  state  the  facts  with  respect  to  his  subsequent 
marriage  to  the  mother  of  the  appellants.  That  marriage  was  duly 
solemnized  according  to  the  laws  of  Michigan  and  was  there  valid. 
By  virtue,  therefore,  of  the  statute  quoted,  the  appellants  thereby 
became  legitimized  in  the  State  of  Michigan.  They  contend  that 
their  status  as  the  legitimate  heirs  of  their  father  having  thus  been 
established  by  the  law  of  the  State  of  their  residence  and  that  of 
their  parents,  must  or  should  be  recognized  by  the  courts  of  every 
other  State  of  the  Union.  There  is  no  doubt  but  that,  as  between 
Mary  Jane  Olmsted  and  the  father  of  the  appellants,  under  the 
decisions  of  the  courts  of  this  State  he  remained  her  husband  as 
long  as  she  lived,  and  neither  the  divorce  nor  subsequent  marriage 
in  Michigan  would  be  recognized  here.     In  the  case  of  Miller  Y. 
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Miller  (91  N.  Y.  315),  prior  to  the  enactment  of  any  law  in  this 
State  legitimizing  children  born  out  of  wedlock  upon  the  subsequent 
marriage  of  their  parents,  tlie  Court  of  Appeals  gave  force  and  effect 
to  sncli  a  statute  of  Pennsylvania  and  said,  among  other  things: 
"  The  law-making  power  can  declare  a  child  born  to  be  legitimate 
or  illegitimate,  and  it  is  onlj  that  power  which  fixes  and  determines 
the  status  of  children  born.  If  born  before  marriage,  the  Legisla- 
ture can  remove  tlie  disability  of  its  illegitimacy  and  by  its  tran- 
scendent power  can  legitimatize  and  make  capable  of  inheriting  the 
illegitimate  child.  (Blackstone,  4  Inst.  36.*)  If  this  had  been  done 
by  an  act  of  the  Legislature  of  the  State  of  New  York,  no  question 
could  arise  as  to  the  legitimacy  of  the  plaintiff  or  his  right  to  inherit. 
*  *  *  Legitimacy,  which  was  conferred  upon  the  plaintiff  by 
the  laws  of  Pennsylvania,  to  which  reference  has  been  had,  consti- 
tuted a  portion  of  his  rights,  and  accompanied  him  wherever  he 
might  reside.  Being  legitimate  in  the  State  of  Peimsylvania,  he 
continued  eo  in  every  State  and  in  every  country  where  he  chose 
to  establish  his  residence."  The  declaration  of  the  Court  of  Appeals 
in  that  case,  that  the  status  of  legitimacy  once  created  contiimes  in 
favor  of  the  child  thus  legitimized  wherever  he  may  choose  to  reside, 
states  the  well-recognized  rule.  (22  Am.  &  Eng.  Ency.  of  Law 
[2d  ed.],  1360 ;  Story  Confl.  Laws  [7th  ed.],  §  93 ;  Van  Voorhis  v. 
BrintnaUy  86  N.  Y.  18.)  The  learned  counsel  for  the  respondents 
contend  that  it  is  essential  to  maintain  the  dignity  of  the  decree  of 
our  own  court  that  we  should  refuse  to  recognize  the  status  of  the 
appellants  as  fixed  by  the  law  of  the  State  of  Michigan,  because  it  is 
based  upon  a  divorce  which  would  not  be  recognized  as  valid  here. 
The  Appellate  Division  in  the  third  department  {Matter  of  Ilall^ 
61  App.  Div.  266)  held  in  a  case  not  distinguishable  on  the  facts 
from  the  one  now  at  bar,  that  the  legitimacy  of  children  once  estab- 
lished under  the  law  of  any  State  or  country  should  be  recognized 
by  the  courts  of  this  State.  We  are  of  opinion  that  the  conflict  in 
the  law  of  divorce  between  the  different  States  and  Territories  has 
gone  to  the  extreme  limit  and  that  the  status  of  the  parents  as 
husband  and  wife  in  one  State,  and  as  divorced  in  another,  should 
not  be  visited  upon  the  innocent  offspring  of  the  succeeding  mar^ 
riages.     The  conflict  and  confusion  has  arisen  over  the  fact  that 

*  See  1  Black  Comm.  459;  4  Coke  Inst.  86.  —  [Rep. 
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the  public  policy  of  one  State,  manifested  by  the  acts  of  the  Legis- 
lature, has  not  favored  the  granting  of  divorces  on  as  many  grounds 
as  are  permitted  in  other  States,  and,  therefore,  the  courts  of  the 
one  State,  while  asserting  their  own  jurisdiction  to  grant  divorces 
without  appearance  or  personal  service  and  upon  service  by  publi- 
cation, and  without  inquiring  into  the  matrimonial  domicile.  Lave 
refused  to  recognize  the  decrees  of  sitrter  States  granted  on  like  serv- 
ice and  in  accordance  with  the  laws  of  their  jurisdiction,  and  the 
authority  of  the  courts  of  one  State  to  refuse  to  recognize  the 
validity  of  a  divorce  in  a  sister  State  upon  service  by  publication 
and  without  appearance,  has  been  sustained  by  the  Supreme  Court 
of  the  United  States,  where  there  was  not  a  matrimonial  domicile 
in  the  State  in  which  the  divorce  was  granted.  The  right  of  the 
courts  of  owe  State  to  refuse  to  give  full  faith  and  credit  to  the 
decisions  of  the  courts  of  another  State,  as  required  by  the  Federal 
Constitution,*  is  placed  by  the  United  States  Supreme  Court  upon  the 
ground  that  each  State  is  authorized  to  declare  and  protect,  within  its 
jurisdiction,  the  status  of  its  own  citizens,  and  that  although  according 
to  the  foreign  law  the  courts  of  the  sister  State  obtained  jurisdiction, 
yet  the  courts  of  another  State  may  in  the  interest  of  their  own  citi- 
zen, who  was  a  party  served  only  by  publication  or  without  the  State 
and  who  did  not  appear,  institute  an  inquiry  as  to  the  matrimonial 
domicile,  and  if  not  found  to  have  been  in  the  State  where  the  decree 
was  obtained,  may  regard  the  decree  void  upon  the  ground  that  the 
court  did  not  obtain  jurisdiction  either  over  the  person  of  the  defend- 
ant or  over  the  subject-matter  of  the  litigation.  (Haddock  v.  Had- 
dock,  201  U.  S.  502 ;  Andrews  v.  Andrews,  1S8  id.  38.)  That  rule, 
however,  should  not  be  extended  to  the  children  of  a  subsequent 
marriage  who  are  legitimate  where  born  or  subsequently  domiciled. 
The  material  facts  are  stipulated  and  could  not  be  chauged  upon 
a  new  trial.  It  follows,  therefore,  that  the  decree  should  be  modi- 
lied  by  ])roviding  that  the  appellants  are  the  legitimate  issue  of  said 
Benjamin  F.  Olmsted  and  entitled  to  share  equally  with  his  other 
children  and  by  awarding  them  costs,  and  as  so  modified  it  is 
affirmed,  without  costs  of  this  appeal. 

Patterson,  P.  J.,  Clarke  and  Scott,  JJ.,  concurred. 


♦See  U.  8.  Const,  art.  4,  §  1.— [Rep. 

Digitized  by  VjOOQIC 


Olmsted  v.  Olmsted.  75 


App.  Div.]  First  Department,  March,  1907. 

Inoraham,  J. : 

The  question  presented  in  this  case  is  not  as  to  the  legitimacy  of 
t!ie  children  of  Benjamin  F.  Olmsted,  born  after  a  marriage  which 
was  valid  in  the  State  of  Michigan,  but  whether  two  children  of 
Benjamin  F.  Olmsted,  ^ho  were  concededly  illegitimate,  were 
legitimatized  by  the  subsequent  marriage  of  their  parents  in  the 
State  of  Micliigan.  It  is  conceded  that  these  children  when  born 
were  illegitimate.  It  is  also  conceded  that  the  divorce  obtained  by 
Benjamin  F.  Olmsted  in  Michigan  was  not  effective  to  dissolve  the 
marriage  relation  with  his  wife,  who  was  a  resident  of  this  State,  so 
that  in  this  State  Benjamin  F.  Olmsted  had  a  wife  entitled  to  be 
recognized  as  such,  and  her  children,  the  legitimate  children  of  Ben- 
jamin F.  Olmsted,  had  a  vested  remainder  in  the  property  to  par- 
tition which  this  action  is  brought.  No  subsequent  marriage  of 
Benjamin  F.  Olmsted  during  the  life  of  his  wife,  unless  he  was 
divorced  by  a  judgment  which  was  recognized  in  this  State,  could 
be  effective  to  divest  the  legitimate  children  of  Benjamin  F.  Ohn- 
sted  of  the  property  that  had  vested  in  them.  Assuming  that  a 
legal  marriage  of  Olmsted,  when  he  had  capacity  to  contract  a  mar- 
riage, would  legitimatize  his  illegitimate  children,  it  seems  to  me 
that  where  the  title  to  real  property  in  this  State  is  affected,  such  a 
marriage  must  be  one  which  is  valid  in  this  State  or  would  be 
recognized  by  the  laws  of  this  State. 

The  property  in  question  is  property  in  which  Benjamin  F.  Olm- 
sted had  a  life  estate,  with  a  remainder  that  vested  in  his  children. 
When  Olmsted  removed  from  this  State  he  left  here  a  wife  and 
children  in  whom  this  remainder  had  vested.  Tlie  action  for  divorce 
asrainst  his  wife  was  not  effective  to  dissolve  the  marital  relation, 
and  his  wife,  therefore,  remained  until  her  death  his  only  lawful 
wife,  and  the  issue  of  that  marriage  his  only  legitimate  children. 
Daiing  the  life  of  his  wife  he  was  incapable,  according  to  the  law 
of  tliis  State,  of  contracting  another  valid  marriage,  and  his  con- 
tracting a  marriage  which  was  invalid  according  to  the  law  of  this 
State  could  not,  I  think,  have  the  effect  of  legitimatizing  children 
who  were  concededly  illegitimate  so  as  to  divest  his  legitimate  chil- 
dren of  property  that  had  vested  in  them.  Whether  these  children 
would  1)0  legitimatized  in  Michigan  by  virtue  of  the  law  of  that 
State  does  not  seem  to  be  material.     The  case  of  Miller  v.  Miller 
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(91  N.  Y.  315)  presents  an  entirely  difiEerent  question.  There  was 
no  impediment  to  the  marriage  of  the  parents  in  that  ease,  and  the 
paretits  of  the  illegitimate  child  having  contracted  a  valid  marriage 
which,  by  the  law  of  their  domicile  at  the  time  of  such  marriage, 
legitimatized  the  child,  it  was  held  that  the  child,  having  become 
legitimate  according  to  the  law  of  the  domicile  of  the  parents  at  the 
time  of  the  marriage,  would  here  be  regarded  the  same  as  if  born 
after  the  marriage.  There  was  no  question  in  that  case  of  divesting 
the  children  of  one  of  the  parents  of  the  illegitimate  child  of  prop- 
erty that  had  vested  before  the  alleged  marriage,  the  question  aris- 
ing as  to  real  property  acquired  subsequent  to  the  alleged  marriage 
by  the  father  as  to  which  he  died  intestate. 

It  seems  to  me  that  as  the  parents  of  the  appellants  could  con- 
tract no  lawful  marriage  which  would  be  recognized  in  this  State  at 
the  time  of  the  alleged  marriage,  the  effect  of  which  it  is  claimed 
legitimatized  the  appellants,  the  appellants  were  not  legitimatized 
in  this  State,  and  I  think,  therefore,  the  judgment  was  right  and 
should  be  affirmed. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  without  costs.     Settle  order  on  notice. 


Solomon  Schinasi  and  Moses  Sohinasi,  Eespondents,  v,  Eobebt  E. 

Lane,  Appellant. 

First  DepartmcDt,  March  8,  1907. 

Quaranty —  contract  construed. 

The  defendant  being  a. stockholder  and  president  of  a  domestic  corporation, 
guaranteed  parties  selling  goods  to  his  corporation  the  payment  of  any  bills 
*'  unless  I  notify  you  to  the  contrary,  providing  the  amount  of  the  credit  shall 
not  exceed  $5,000  at  any  one  time." 

Held,  that  the  defendant  did  not  intend  by  his  contract  to  deprive  his  corporation 
of  obtaining  a  credit  above  |o,000,  but  intended  merely  to  limit  his  liability  to 
that  sum; 

That  if  a  contract  of  guaranty  drawn  by  the  guarantor  be  ambiguous  it  will  be 
interpreted  most  strongly  against  him; 

That  words  of  limitation  in  a  guaranty  are  to  be  construed  as  limiting  the  lia- 
bility of  the  guarantor,  and  not  as  a  condition  as  to  the  extent  of  credit  to  be 
given,  a  breach  of  which  will  release  him. 

Ingraham,  J.,  dissented,  with  opinion. 
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Appeal  by  the  defendant,  Robert  E.  Lane,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  6th  day  of  July,  1906, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Trial  Term  without  a  jury. 

William  J,  Leitch^  for  the  appellant. 

Frederick  Wiener^  for  the  respondents, 

Lauohlin,  J. : 

The  plaintiffs  were  copartners  engaged  in  manufacturing  and 

selling  cigarettes.     The  defendant  was  a  stockholder  and  president 

of  the  Retail  Cigar  and  Tobacco  Dealers'  Association  of  New  York, 

a  domestic  corporation.     With  a  view  to  inducing  the  plaintiffs  to 

give  credit  to  his  company,  after  negotiations  between  the  parties, 

the  defendant  wrote,  signed  and  delivered  to  the  plaintiffs  a  guar* 

anty  as  follows : 

"  New  York,  Aj>ril  29^/i,  '05. 
*'3(essr8.  ScHiNAsi  Bros., 

*'  Present : 

"Dear  Sirs. —  I  hereby  guarantee  any  bills  the  Retail  Cigar 

and  Tobacco  Dealers'  Association  of  New  York  may  contract  with 

yon  from  this  date,  until  January  1st,  1906,  unless  I  notify  you  to 

the  contrary,  providing   the  amount   of  credit  shall  not   exceed 

$5,000.00  at  any  one  time. 

"  Respectfully, 

« (Signed)        ROBERT  E.  LANE." 

Prior  to  the  giving  of  the  guaranty  the  plaintiffs  had  sold  the 
company  cigarettes  on  credit.  After  the  execution  and  delivery  of 
the  guaranty  and  prior  to  the  1st  day  of  January,  1906,  the  total 
credit  extended  to  the  defendant  by  the  plaintiflfs  at  times  exceeded 
$5,000,  but  no  single  sale  aggregated  that  sum.  On  the  2d  day  of 
January,  1906,  there  was  due  and  owing  to  the  plaintiffs  from  the 
company  for  merchandise  sold  and  delivered  to  the  company  on  the 
faith  and  credit  of  the  guaranty  the  sum  of  $3,200.07.  The 
plaintifEs  have  recovered  in  full  that  amoutit  together  with  interest. 

The  learned  counsel  for  the  appellant  insists  that  the  defendant 
is  relieved  from  liability  on  the  guaranty  merely  because  at  difier- 
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ent  times  after  the  execiitiou  and   delivery  of  tlie  guarantj  and 
prior  to  the  1st  day  of  January,  1906,  tlie  total  amount  of  credit 
extended  to  the  company  by  the  plaiutiflfs  exceeded  $5,000.     This 
is  not  the  true  construction  of  the  guaranty.     The  defendant  did 
not  intend  by  his  contract  of  guaranty  to  deprive  his  companj-  of 
obtaining  credit.     He  merely  intended  that  his  liability  should  not 
exceed  $5,000.     The  language  in  which  the  guaranty  was  made 
was  general,  and  but  for  the  clause  with  respect  to  the  $5,000 
would  have  rendered  defendant's  liability  unlimited.     As  president 
of  the  company  he  could  exercise  supervision  over  the  extent  of 
its  purchases.     He  did  not  intend  to  obligate  the  plaintiffs  to  pro- 
tect him  as  a  stockholder  by  their  contracts  with  his  company. 
The  contract  does  not  require  a  construction  that  it  was  intended 
as  anything  more  than  a  guaranty.     The  construction  contended  for 
by  the  appellant  reads  into  the  guaranty  a  contract  on  the  part  of 
the  plaintiffs  that  they  would  not  extend  credit  exceeding  $5,000  at 
any  one  time.     There  is  nothing  to  show  that  defendant  deemed  a 
greater  credit  injurious  to  the  company  or  that  he  meant  to  exert 
through  this  contract  of  guaranty  a  controlling  supervision  over 
the  indebtedness  of  the  company.     So  far  as  the  guaranty'  is  con- 
cerned, especially  in  view  of  the  defendant's  relations  with  his  com- 
pany, it  is  evident  that  he  merely  intended  to  limit  his  liability  to 
$5,000.     The  contract,  having  been  drawn  by  the  defendant,  should 
if  necessary  to  protect  the  plaintiffs  and  accomplish  the  object  of 
the  guaranty,  be  interpreted  most  strongly  against  him   if  it  be 
ambigr.0U8.     The  interpretation  for  which  he  now  contends  would 
make  the  contract  misleading,  and  is  not  the  undei'standing  tlrnt  an 
ordinary   person    would   glean   from   reading   it.      The   guaranty 
remained  in  force  and  the  amount  of  credit  at  the  time  the  action 
was  brought  was  less  than  $5,000.     I   am   of   opinion    that  the 
defendant  is  clearly  liable  therefor.     Even  if  we  were  not  aided  by 
the  fact  that  the  defendant  was  president  of  the  company  to  which 
credit  was  to  be  extended,  the  general  rule  is  that  such  words  of 
limitation  in  a  guaranty  are  to  be  construed  as  intending  to  limit 
the  liability  of  the  guarantor,  and  not  a  condition  as  to  the  extent 
of   credit   to   be  given,  the   breach   of   which    would    release   the 
guarantor.     {Ruidgev,  Judson,  24:  N.  Y.  04;  Tootle  v,  Elgutter 
14  Neb.  158 ;  45  Am.  Rep.  103 ;  Curtis  v.  Hubbard^  6  Mete.  [Mass.] 
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186 ;  Laurie  v.  Scholefield^  L.  R.  4  C.  P.  622 ;  Clagett  v.  Salmon^ 
5  Gill.  &  Johns.  [Md.]  314;  Frait  v.  Mattltews,  24  llun,  386; 
Parker  v.   Whe,  6  M.  &  S.  239.) 

It  follows  that  the  judgment  should  bo  affirmed,  with  costs. 

Patterson,  P.  J.,  Houghton  and  Lambert,  J  J.,  concurred ; 
Ingraham,  J.,  dissented. 

L^^GRAHAM,  J.  (dissenting) : 

The  defendant's  contract  was  to  guarantee  "any  bills  the  Ketail 
Cigar  and  Tobacco  Dealers'  Association  of  Kew  York  may  con- 
tract" with  the  plaintiffs  from  April  20,  1905,  to  January  1,  1906, 
with  a  proviso  that  the  amount  of  credit  should  not  exceed  $5,000 
at  any  one  time.  I  think  the  defendant  had  the  right  to  impose 
conditions  upon  which  his  liability  should  depend,  and  it  seems  to 
me  that  he  did  impose  as  a  condition  that  the  credit  extended  to  the 
association  should  not  exceed  $5,000.  It  is  not  a  limit  of  the 
amount  of  guaranty,  but  a  condition  upon  which  the  guaranty  is  to 
be  effected.  The  evidence  is  that  on  January  6,  19u6,  the  total 
credit  extended  to  the  association  was  $5,200.67.  Subsequently, 
on  January  10, 1906,  the  association  paid  $2,000  on  account,  but  tlie 
condition  upon  which  the  defendant  was  willing  to  guarantee  the 
payment  of  bills  of  the  association  was  broken  by  the  plaintiffs 
extending  credit  to  an  amount  exceeding  $5,000,  and  I  think  the 
defendant  was  relieved  from  liability. 

The  case  of  Farmers  c&  Mechanics^  Bank  v.  Eoa)is  (4  Barb. 
4Sr)  is  in  point,  and  what  was  said  in  that  case  I  think  applies  here : 
"It  appears  to  me  that  the  defendant  intended  to  restrict  the  whole 
amount  of  the  indebtedness  of  I  &  K  at  any  one  time,  to  the 
plaintiffs,  to  $5,000.  He  contemplated  that  I  &  K  would  from 
time  to  time  require  money  in  their  business,  and  he  was  willing  to 
become  responsible  for  any  sums  whicli  the  plain  tills  should  loan 
them,  provided  the  whole  amount  should  not  at  any  one  time  exceed 
$5,000.  He  was  unwilling  to  become  surety  for  I  &  K  to  the 
extent  of  $5,000  in  case  they  were  permitted  to  incur  a  larger  debt 
at  the  bank.  lie  may  have  had  good  reason  for  imposing  this 
restriction.  There  are  many  men  very  conijietent  to  manage  a 
small  business  successfully,  who,  when  their  business  is  extended, 
and  large  liabilities  are  incurred,  become  entirely  incompetent  to  its 
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successful  inauageuient.  *  *  »  However  this  may  be,  the 
defendant  had  a  right  so  to  reason,  and  he  had  the  right,  with  or 
without  reasons,  to  prescribe  the  terms,  and  to  say  when  and  under 
what  circumstances,  he  would  become  liable  to  the  plaintiffs  as  the 
guarantor  of  I  &  K,  and  if  the  plaintiffs  have  not  brought  them- 
selves within  those  terms,  he  is  not  liable.  This  is  not  a  case  where 
the  guarantor  is  liable  for  a  certain  limited  sum,  although  the  whole 
amount  of  the  credits  or  indebtedness  may  be  much  larger." 

In  the  cases  relied  on  by  the  plaintiffs  tlie  terms  of  the  guaranty 
were  different,  and  I  do  not  think  they  are  in  point. 

I  think  the  judgment  should  be  reversed. 

Judgment  aflBrmed,  with  costs.     Order  filed. 


Catherine  H.  Ward,  as  Administratrix,  etc.,  of  John  H.  Ward, 

Deceased,  Respondent,  v,  Terry  &  Tench  Construction  Company, 

Appellant. 

First  Department,  March  8,  1907. 

Practice  —  amendment  of  pleading  to  state  true  name  of  defendant 
corporation  —  payment  of  costs  required. 

Tbe  plaintiff  brought  an  action  to  recover  for  death  by  negligence,  naming  the 
defendant  as  the  "Terry  and  Tench  Construction  Company."  On  a  motion  to 
amend  the  summons  and  complaint  by  strilcing  out  the  word  '^construction  ** 
it  appeared  that  the  real  name  of  the  defendant  which  had  employed  the 
decedent  was  the  "Terry  and  Tench  Company," a  domestic  corporation,  which 
occupied  the  same  office  and  continued  the  same  line  of  business  and  had  the 
same  officers  and  stockholders  as  a  company  called  the  **  Terry  and  Tench 
Construction  Company,"  which  had  become  financially  embarrassed  and  gone 
into  the  hands  of  a  r3ceiver.  It  also  appeared  that  the  vice-president  of  the 
corporation  served  was  the  vice -president  of  both  corporations. 

Held,  that  under  the  circumstances  an  amendment  of  the  summons  and  complaint 
so  as  to  designate  the  real  defendant  should  be  allowed; 

That  the  defendant  having  answered  and  having  notice  which  corporation  was 
intended  to  be  sued  was  not  prejudiced  by  the  amendment  which  should  be 
granted  in  furtherance  of  justice; 

Tliat  under  the  facts  disclosed  the  case  was  not  ^brought  within  the  rule  that 
defendants  cannot  be  substituted  by  amendment; 

That  as  the  plaintiff's  error  was  not  based  upon  any  erroneous  in  formation  given 
by  the  defendant  prior  to  the  commencement  of  the  action  the  amendment 
should  be  conditioned  upon  the  payment  of  costs. 

Scott  and  Clabkb,  JJ.,  dissented,  with  opinion. 
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Appeal  by  the  defeudant,  the  Terry  &  Tench  Construction 
Company,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  oflBce  of  the  clerk  of  the 
county  of  New  York  on  the  9th  day  of  November,  1906,  authoriz* 
ing  the  service  of  an  amended  summons  and  complaint,  amending 
the  name  of  the  defendant  by  striking  out  the  word  "  Construc- 
tion'* so  that  the  name  of  the  defendant  is  changed  from  the  Terry 
&  Tench  Construction  Company  to  the  Terry  &  Tench  Company. 

William  J,  Morariy  for  the  appellant. 

Charles  Caldwell^  for  the  respondent. 

Laugh  LIN,  J. : 

This  is  a  statutory  action  to  recover  for  the  death  vf  John  H. 
Ward,  alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant. The  original  complaint  alleges  that  the  decedent  was  in  the 
employ  of  the  defendant  and  was  killed  on  the  29th  day  of  July, 
1903,  while  engaged  in  the  construction  of  a  power  house  at  Fifty- 
ninth  street  and  Eleventh  avenue  in  the  borough  of  Manhattan. 
The  plaintiff  alleged  tiiat  the  defendant  was  a  corporation  ;  that 
the  decedent  was  in  its  employ  in  the  due  performance  of  his  duties 
at  the  time  of  receiving  the  injuries  which  resulted  in  his  death,  and 
that  the  notice  required  by  tlie  Employers'  Liability  Act  (Laws  of 
1902,  chap.  600)  was  duly  served.  The  defendant  admitted  its  incor- 
poration and  the  receipt  of  the  notice,  but  denied  all  of  the  other 
material  allegations  of  the  complaint,  and  alleged,  upon  information 
and  belief,  that  the  injuries  sustained  by  the  decedent  were  caused  by 
his  own  negligence  or  by  the  negligence  of  his  fellow-servants,  "or 
by  the  negligence  of  some  third  person  or  persons  over  whom  this 
defendant  had  no  authority  or  control,"  and  that  "all  the  risks  and 
dangers  connected  with  the  situation  "  were  o[)en,  obvious  and  appa- 
rent, and  were  known  to  and  assumed  by  the  decedent.  The  plain- 
tiff thereafter  discovered  that  the  corporate  name  of  decedent's 
employer  was  incorrectly  specified  in  the  title  of  the  action  and  moved 
to  amend.  The  moving  papers  show  that  the  name  of  the  corporation 
by  whicli  the  decedent  was  employed  and  which  was  intended  to  be 
sued  herein,  was  the  Temj  c&  Tench  Company^  and  not  the  Terry  & 
Tench  Construction  Company,  as  originally  designated ;  that  the 
App.  Div.— Vol.  CXVIIL        6 
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Terry  &  Tench  Company  is  a  domestic  corporation  and  was  incorpo- 
rated on  the  18th  day  of  June,  1903,  and  occupied  the  same  office  and 
continued  tlve  same  line  of  business  as  a  domestic  corporation  incor- 
porated under  the  name  of  the  Tei^ry  S  Tench  Construction  Com* 
pany  in  the  year  1900,  which  hecame  Jlna^icially  embarrassed  and 
ceased  doing  "business  a  month  or  two  prior  to  the  incorjporation  of 
the  Terry  (6  Teiich  Company  and  went  into  the  hands  of  a  receiver 
in  May,  1906  ;  that  the  summons  and  complaint  were  served  upon 
Frederick  Tench,  who  was  vice-president  and  treasurer  of  the  new 
company  and  was  also  vice-president  and  treasurer  of  the  old  com- 
pany ;  that  the  capital  stock  of  the  old  company  consisted  of  500 
shares,  and  that  Edward  F.  Terry  and  Frederick  Tench  each  owned 
245  shares  and  one  Shoemaker  owned  the  remaining  10  shares;  that 
the  capital  stock  of  the  new  company  consisted  of  750  shares  and 
that  said  Terry  and  Tench  each  owned  250  shares  and  one  Muller 
owned  the  remaining  250  shares;  that  both  companies  were  insured 
by  the  same  accident  insurance  company  and  represented  by  the 
same  attorneys.  I  am  of  opinion  that  these  facts  bring  the  case 
within  the  rule  which  authorized  the  court  at  Special  Term  to  allow 
an  amendment  to  correct  a  misnomer  of  a  party  defendant.  Serv- 
ice was  made  upon  an  officer  of  the  new  company,  who  also  hap- 
pened to  be  officer  of  the  old  company.  It  does  not  appear  that 
the  decedent  had  any  relations  with  the  old  company.  It  is  mani- 
fest that  the  plaintiff  intended  to  sue  the  company  in  whose  employ 
the  decedent  was,  and  Tench  as  an  officer  of  each  had  knowledge 
from  the  facts  alleged  in  the  complaint  that  such  was  the  plaintiff's 
intention.  He  knew  that  the  old  company  had  ceased  to  do  busi- 
ness and  that  the  new  company  was  virtually  its  successor  continu- 
ing the  same  line  of  business  at  the  same  place.  The  answer,  in 
setting  up  tlie  contributory  negligence  of  the  decedent  and  the  neg- 
ligence of  his  fellow-employees  was  calculated  to  mislead  the  plain- 
tiff, unless  it  was  intended  as  a  recognition  that  tlie  action  was 
brought  against  the  company  which  employed  the  decedent.  The 
defense  of  the  action  for  the  old  cotnpany  merely  required  a  denial 
of  the  employment  of  the  decedent,  for  if  ho  was  not  in  its  employ 
it  was  wholly  immaterial  to  the  defense  whether  the  decedent  or 
any  of  his  fellow-employees  was  guilty  of  contributory  negligence. 
If  the  plaintiff  cannot  now  obtain  this  amendment  it  may  be  that 
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the  Statate  of  Limitatious  Las  mn  against  the  action.  The  uevr 
company  having  thus  had  notice  that  it  was  the  party  intended  to 
be  sned  cannot  be  prejudiced  by  allowing  the  amendment,  and  since 
the  plaintiff  may  be  serioasly  prejudiced  the  motion  shonld  be 
granted  in  furtherance  of  justice  if  it  is  competent  for  the  court  to 
allow  the  amendment.  It  appears  that  tlie  plaintiff  was  not  aware 
that  there  were  two  corporations  with  names  identical,  except  that 
the  new  company  dropped  the  word  "  Construction,"  one  of  which 
had  gone  out  of  business  and  was  succeeded  by  the  other  without 
change  or  notice  to  the  public  other  than  tiling  the  certificate  of 
incorporation.  In  these  circumstances  I  think  it  is  quite  immaterial 
tliat  there  was  in  existence  an  old  company  having  the  corporate 
name  by  which  the  plaintiff  originally  designated  the  defendant. 
On  the  facts  disclosed  that  circumstance  is  not  sufficient  to  bring  the 
case  within  the  rule  that  you  cannot  by  an  amendment  strike  out 
the  nam^  of  one  party  and  substitute  another  defendant  in  his 
place.  The  plaintiff  never  intended  to  sue  the  old  company. 
The  old  company  had  nothing  to  do  with  the  accident.  She 
intended  to  sue  the  company  which  employed  the  decedent  and  the 
complaint  gave  notice  to  the  defendant  through  its  vice-president 
and  treasurer,  upon  whom  the  service  was  made,  that  such  was  the 
fact  Of  course,  if  service  had  not  been  made  on  an  officer  of  the 
new  company,  and  if  the  new  company  through  its  officer  had  not 
been  informed  of  the  facts  so  that  it  had  notice  that  it  was  the  party 
intended  to  be  sued,  the  amendment  could  not  have  been  properly 
allowed.  Service  was  made  upon  the  right  party,  and  the  new 
company,  through  its  officer  upon  which  service  was  made,  and 
which  was  the  employer  of  the  decedent,  had  notice  from  the  allega- 
tions of  the  complaint  that  it  was  the  party  intended  to  be  sued. 
The  case  is  precisely  the  same  as  if  there  had  been  no  old  comi)any, 
and  the  plaintiff  made  a  mistake  in  the  corporate  name  of  the  new 
company.  Authority  to  allow  an  amendment  to  correct  such  a  mis- 
nomer is  conferred  by  section  723  of  the  Code  of  Civil  Procedure 
and  by  the  decisions  of  the  courts  made  thereunder.  {Mimziyiger 
V.  Courier  Co,,  82  Ilun,  575 ;  Tighe  v.  Pope,  IG  id.  180 ;  Boyd  v. 
V,  S,  Mortgage  cfe  Trust  Co,,  84  App.  Div.  40G;  04  id.  413; 
AlkerY.  lihoads,  73  id.  158;  Kerrigan  v.  Peters,  108  id.  202; 
ReiUy    V.     World  PuUUhing   Co,^  14   X.   Y.   St.   Repr.   300; 
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AhhoU  V.  Jewett,  25  Haii,  603;  Bean  v.  Gilbert,  92  id.  427; 
£}voi/  V.  Expressmeiii! 8  Aid  Society ,  51  N.  Y.  St.  Repr.  38.)  I 
think  the  decisions  in  New  York  State  Monitor  Milk  Pan 
Assn.  V.  Remington  Agricultural  Works  (89  N.  Y.  22)  and 
Licausi  v.  Ashworth  (78  App.  Div.  486)  are  distinguishable 
from  the  case  at  bar.  In  the  former,  the  name  of  the  sole 
defendant,  a  corporation,  was  stricken  ont  and  the  names  of  three 
individuals  were  substituted  therefor.  This,  it  was  held,  could  not 
be  done.  It  was  evident  that  the  plaintiff  could  not  have  originally 
intended  to  sue  the  individuals,  and  that  the  service  upon  the 
incorporation  could  not  be  deemed  upon  the  individuals.  In  Lica- 
usi V.  Ashworth  {supra)  the  plaintiff  was  informed  that  one 
Ashworth  was  the  proprietor  of  a  business  conducted  under  the 
name  of  the  "Stanley  Hod  Elevator  Company,"  and  after  suing 
Ashworth  individually,  discovered  that  the  business  was  con- 
ducted by  the  Stanley  Hod  Elevator  Company,  which  was  a 
corporation  of  which  Ashworth  was  the  president.  After  the 
Statute  of  Limitations  had  run  against  an  action  in  his  favor 
against  the  company,  he  moved  to  strike  out  Ashworth's  name 
as  the  defendant  and  substitute  therefor  the  name  of  the  com- 
pany. This,  it  was  held,  could  not  be  done.  The  court  expressed 
the  view  that  he  had  sufficient  notice  that  the  company  was  prob- 
ably a  corporation,  to  put  him  on  more  careful  inquiry,  and  also 
decided  that  the  court  was  without  authority  to  substitute  the  name 
of  a  corporation  for  the  name  of  an  individual  as  defendant.  It 
was  observed  by  the  learned  justice  who  wrote  the  opinion  that  the 
plaintiff  did  not  intend  to  sue  the  company,  and  that  the  service 
upon  Asliworth  in  an  action  brought  against  him  individually  was 
not  notice  to  the  company.  Here,  however,  it  is  to  be  observed 
that  tlie  plaintiff  understood  that  the  decedent  worked  for  a  cor- 
poration and  intended  to  sue  that  corporation,  and  served  an  offi- 
cer thereof,  and  the  information  contained  in  tlie  papers  served 
clearly  disclosed  to  him,  as  an  officer  of  the  new  corporation, 
that  it  was  the  new  corporation  which  the  plaintiff  intended  to 
name  as  defendant.  Moreover,  the  connection  of  the  two  com- 
panies is  not  to  be  overlooked.  The  new  took  possession  of  the 
office  of  the  old  and  continued,  if  not  the  same  business,  at  least 
the  same  line  of  business ;  and  the  inference  is  plain  that  it  was 
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designed  to  succeed  to  the  good  will  of  the  old  company  and  lead 
the  public  and  the  employees  to  think  either  that  there  was  no 
change  or  that  it  was  the  successor  to  the  old  company.  It  placed 
Tench  as  its  active  vice-president  and  treasurer  in  the  same  chair 
he  liad  occupied  as.  the  active  vice-president  and  treasurer  of  the 
old  company  which,  although  not  formally  dissolved,  had  in  effect 
gone  out  of  business.  It  follows,  therefore,  that  the  amendment 
was  properly  allowed. 

The  motion  was  granted  without  requiring  the  payment  of  costs. 
It  does  not  appear  that  the  defendant  gave  any  erroneous  informa- 
tion to  the  plaintiff  prior  to  the  commencement  of  the  action  which 
led  to  the  mistake,  and,  therefore,  it  cannot  be  said  to  have  been 
at  fault.  If  properly  sued  originally  it  might  not  have  defended. 
Under  the  order,  it  will  be  obliged  to  plead  over,  and  will  lose  the 
benefit  of  all  intermediate  steps  and  proceedings.  Tlierefore,  the 
motion  should  have  been  grauted,  upon  payment  of  ten  dollars  costs 
of  the  motion  and  statutory  costs  of  the  action  to  that  date. 

The  order  should,  therefore,  be  modified,  without  costs  of  the 
appeal,  by  providing  that  the  motion  is  granted  upon  payment  of 
ten  dollars  costs  of  the  motion  and  the  statutory  costs  of  the  action 
to  the  date  the  motion  was  made. 

Patterson,  P.  J.,  and  Ingraham,  J.,  concurred;  Scorr  and 
Clarke,  JJ.,  dissented. 

Scott,  J.  (dissenting) : 

In  my  opinion  the  order  appealed  from  is  wholly  unauthorized. 
We  have  not  here  a  case  wherein  the  plaintiff  made  a  mistake  in 
the  name  of  the  persons  intended  to  be  sued.  Iler  mistake  was  as 
to  the  identity  of  the  peraon  who  had  wronged  her.  She  believed 
that  her  husband,  at  the  time  of  his  death,  was  in  the  employ  of 
the  Terry  &  Tench  Construction  Company,  and,  therefore,  slie  sued 
that  company.  She  now  finds  that  her  husband  was  employed  by 
an  entirely  different  corporation,  to  wit,  the  Terry  &  Tench  Com- 
pany, a  separate  and  distinct  entity,  and  that  her  claim,  if  she  has 
one,  is  against  the  latter.  The  purpose  of  the  order  appealed  from 
is  to  substitute  the  Terry  &  Tench  Company  as  defendant  in  place 
of  the  corporation  already  sued,  in  the  hoj^e  that  by  this  means  the 
plaintiff  will  avoid  the  plea  of  the  Statute  of  Limitations  which 
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might  be  set  up  if  anew  action  against  the  Terry  &  Tench  Company 
were  to  be  now  brought. 

I  am  quite  unable  to  distinguish  this  case  from  New  York  State 
Monitor  Milk  Pan  Assn.  v.  Remington  Agricultural  Works  (89 
N.  Y.  22)  and  Licausi  v.  Aahworth  (78  App.  Div.  486),  in  both  of 
which  an  order,  similar  to  that  here  considered,  was  declared  to  be 
unauthorized.  It  is  said  that  it  is  evident  that  plaintiff  intended  to 
sue  the  Terry  &  Tench  Company,  because  it  was  her  clear  intention 
to  sue  the  company  for  whom  her  husband  worked.  That  is  true, 
but  it  is  also  true  tliat  it  was  equally  apparent  that  the  plaintiffs  in 
each  of  the  cases  cited  above  intended  to  sue  the  persons  against 
whom  they  had  claims,  and  that  they  fell  into  precisely  the  same 
error  that  this  plaintiff  fell  into,  in  mistaking  the  identity  of  the 
person  against  whom  they  had  such  claims.  In  short,  we  have  here, 
not  the  case  of  a  misnomer  but  a  deliberate  intention  to  sue  the  wrong 
defendant  under  the  mistaken  belief  that  it  was  the  person  from 
whom  plaintiff  had  suffered  damage. 

The  order  should  be  reversed,  with  costs,  and  the  motion  denied, 

Clarke,  J.,  concurred. 

Order  modified  as  directed  in  opinion,  without  costs  of  appeal. 
Settle  order  on  notice. 


In  the  Matter  of  the  Notice  of  Lien  Filed  by  Eugene  A.  Eqdigeb 
and  John  M.  Rqdioer,  Appellants,  against  a  Certain  Fund  in 
the  Hands  of  the  Comptroller  of  the  City  of  New  York  Ai)pli- 
cable  to  the  Payment  of  the  Balaniee  Due  to  James  S.  Coleman, 
Jules  Breuohaud  and  Bernard  F.  Coleman,  Respondents, 
upon  Their  Contract  with  the  Aqueduct  Commissioners  of  the 
City  of  New  York  for  the  Construction  of  the  New  Croton  Dam. 

First  Department,  March  8,  1907. 

Mechanic's   lien   on   mixnicipal   improvements  —  when  lien  cannot  be 

canceled  by  order. 

The  only  authority  to  discharge  a  mechanic's  lieu  on  motion  is  that  contained  in 
the  statute  and  a  municipal  lien  cannot  be  canceled  on  motion  on  the  ground 
that  an  action  has  not  been  brought  to  enforce  the  same  within  the  time 
prescribed  by  statute. 
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Tlie  statute  is  self -operative  and  if  an  action  to  enforce  it  be  not  brought  within 
ninety  days  after  filing  the  lien,  and  if  notice  of  pendency  thereof  be  not  filed 
within  the  same  period  wilh  the  financial  officer  of  the  municipal  corporation 
with  whom  the  notice  of  lien  was  filed  the  lien  is  discharged  without  order  or 
acUoD,  except  where  it  has  been  continued  by  order  of  the  court. 

Appeal  by  the  lienors,  Eugene  A.  Rudiger  and  another,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  13th  day  of  December,  1906,  canceling  a  certain  municipal  lien 
against  a  fund  in  the  hands  of  the  comptroller  of  the  city  of  New 
York  applicable  to  the  payment  of  the  amount  due  the  respondents 
upon  their  contract  with  the  aqueduct  commissioners  for  the  con- 
struction of  the  new  Croton  dam  and  other  structures  in  the  Croton 
valley  and  Croton  watershed. 

<7.  -ffT  D.  Foster^  for  the  appellants. 

David  McClurej  for  the  respondents. 

Lauohun,  J. : 

The  lien  was  filed  on  the  25th  day  of  July,  1906.  Two  days 
prior  to  the  expiration  of  the  time  within  which  the  lienors  were 
required  by  the  statute  (Lien  Law  [Laws  of  1897,  chap.  418]  §  17, 
as  amd.  by  Laws  of  1902,  chap.  37)  to  commence  an  action  to  fore- 
dose  the  lien,  they  obtained  an  order  from  the  Special  Term  of  the 
Supreme  Court  pursuant  to  said  section,  continuing  their  lien  for 
sixty  days,  and  granting  them  sixty  days'  additional  time  within 
which  to  commence  an  action  to  foreclose  it.  A  motion  was  sub- 
sequently made  to  vacate  the  order  upon  the  ground,  among  others, 
that  the  court  was  misled  or  deceived.  Pending  this  motion  the 
lienors  began  an  action  to  foreclose  the  lien.  The  contractors 
then  applied  for  an  order  canceling  the  lien,  upon  the  ground 
that  more  than  three  months  expired  after  the  lien  was  filed 
before  an  action  to  enforce  it  was  commenced,  and  that  the 
order  extending  the  lien  and  extending  their  time  to  bring  an 
action  having  been  vacated,  could  afford  no  basis  for  the  action 
subsequently  begun.  This  may  be  so,  but  the  question  cannot  be 
decided  on  this  application.  It  may  be  presented  by  pleading  the 
Statute  of  Limitations  in  connection  with  the  facts.  The  only 
aathority  of  the  court  to  discharge  liens  on  a  motion  is  that  con- 
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tained  in  tlie  statute.  The  statute  confers  no  authority  upon  the 
Supreme  Court  to  cancel  a  municipal  lien  upon  proof  that  an  action 
has  not  been  brought  to  enforce  the  same  within  the  time  prescribed 
by  the  statute.  Tlie  statute  is  self-operative  and  the  lien  is  dis- 
charged without  order  or  action  if  an  action  to  enforce  it  be  not 
brought  within  three  months  after  fiUng  the  lien,  and  if  notice  of 
pendency  thereof  be  not  tiled,  within  the  same  period,  with  the 
financial  officer  of  the  municipal  corporation  with  whom  the  notice 
of  lien  was  filed,  provided,  of  course,  tliat  the  lien  has  not  been  con- 
tinued by  order  of  the  court.  (See  Lien  Law,  §§  17,  20,  as  amd.  by 
Laws  of  1902,  chap.  37.)  Tlie  contractors  could  have  brought 
this  matter  to  a  focus  by  giving  notice  under  section  34:17  of  the 
Code  of  Civil  Procedure,  requiring  that  the  lienors  commence  their 
action  to  enforce  the  lien  within  the  time  therein  specified,  and  on 
their  failure  to  do  so  authority  is  conferred  upon  the  court  to  cancel 
the  lien. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  motion  dismissed,  with  ten 
dollars  costs. 

Patterson,  P.  J.,  Ingraham,  Houghton  and  Lambert,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  dismissed,  with  ten  dollars  costs.     Order  filed. 


Russell  and  Erwin  Manufacturing  Company  of  New  York, 
Appellant,  v.  The  City  of  New  York  and  Others,  Defendants, 
Impleaded  with  The  Twelft^h  Ward  Bank  of  the  City  of  New 
York,  Respondent,  and  Eugene  II.  IIinkle  and  Terry  IIinkle, 
Composing  the  Firm  of  IIinkle  Iron  Company,  Appellants. 

First  Department,  March  8,  1907. 

Mecliaxiic's  lien — discharge  thereof  on  ^undertaking  by  assignee. 

Although  the  statute  only  expressly  authorizes  the  discharge  of  a  mechanic's  lien 
upon  the  application  of  a  contractor  who  gives  an  undertaking,  an  assignee  is 
equally  entitled  to  the  discharge,  whether  he  be  assignee  of  the  entire  contract 
or  a  part  only  of  the  moneys  due  thereunder. 
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But  the  assignee,  whether  of  the  whole  contract  or  part  thereof,  must  give  an 
undertaking  for  the  payment  "  of  any  judgment  which  may  be  recovered  in 
an  action  to  enforce  the  lien,"  even  though  thereby  he  becomes  responsible  for 
the  debts  of  third  parties. 

Appeal  by  the  plaintiff,  Buseell  and  Erwin  Manufacturing  Com- 
pany of  New  York,  and  by  the  defendants,  Eugene  11.  Hinkle  and 
another,  composing  the  lirm  of  Hinkle  Iron  Company,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  oflBce  of  tlie  clerk  of  the  county  of  New  York 
on  the  5th  day  of  December,  1906,  authorizing,  the  discharge,  upon 
giving  an  undertaking,  of  certain  municipal  liens  tiled  by  the  appel- 
knts  against  moneys  due,  or  to  grow  due,  the  firm  of  Flood  &  Tiyan, 
nnder  a  contract  with  the  city  for  the  construction  of  additions  to  a 
public  school. 

Frank  W.  Jlxibhy^  Jr.^  for  the  appellants. 

MdxxDell  C.  Kaiz  \Otto  C.  Somnierich  with  him  on  the  brief], 
for  the  respondent. 

Lauohlin,  J. : 

The  motion  to  discharge  the  liens  upon  giving  an  undertaking  was 
made  by  the  Twelfth  Ward  Bank,  which  Iield  an  assignment  from 
the  contractors  of  part  of  the  moneys  to  be  paid  by  the  city  under 
the  contract.     The  first  claim  made  by  the  appellants  is  that  such 
an  assignee  lias  no  standing  to  obtain  a  discharge  of  the  liens.     The 
statute  only  expressly  authorizes  the  discharge  upon  the  application 
of  the  contractor^  but  the  courts  have  held  that  it  should  be  con- 
strued as  authorizing  a  discharge  upon  the  application  of  an  assignee 
of  the  contractor,  who  stands  in  the  shoes  of  the  original  contractor. 
(Lien  Law  [Laws  of  1897,  chap.  418],  §  20  as  amd.  by  Laws  of 
1902,  chap.  37;  Id.  22;  Matter  of  Hudson  Water   Works,  111 
App.  Div.  860.     See,  also,  Ilawkins  v.  Mapes-Reeve  Construction 
Co.,  82  id.  72.)     It  is  claimed  that  the  decision  last  cited  does 
not  authorize  an  assignee  of  part  of  the  fund  merely  to  make  the 
application.     We  are  of  opinion,  however,  that  either  an  assignee 
of  the  entire  contract  or  an  assignee  of  part  of  the  moneys  due 
thereunder  should  be  permitted  to  obtain  the  funds  upon  giving 
the  undertaking  required  by  the  statute.     It  is  not  conceivable  that 
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any  one  can  be  prejudiced  by  such  course,  and  an  assignee  of  part  of 
the  fund  is  quite  as  much  within  the  spirit  of  the  statute  as  an  assignee 
of  the  contract.  The  point  is  tliat  the  person  claiming  to  be  enti- 
tled to  the  money  earned  under  the  contract  may  obtain  it  upon 
giving  an  undertaking  to  protect  the  other  claimants.  The  under- 
taking, upon  the  giving  of  which  the  court  has  authorized  a  dis- 
charge of  these  liens,  however,  does  not  conform  to  the  statute. 
The  ordermerely  requires  an  undertaking  "  conditioned  for  the  pay- 
ment to  each  lienor  respectively  of  any  sura  found  due  on  account 
of  said  lien  to  the  extent  that  the  said  sum  shall  be  found  to 
have  priority  over  and  above  the  lien,  if  any,  created  by  the  said 
assignment  of  Flood  &  Ryan  to  the  Twelfth  Ward  Bank."  If  the 
assignee  of  the  entire  contract  or  the  assignee  of  part  of  the  moneys 
due  thereunder  wishes  to  obtain  the  benefit  of  the  statute  and  have 
the  liens  discharged  and  receive  the  money,  he  must  take  the  same 
responsibility  that  the  original  contractor  would  have  been  obligated 
to  assume,  which  is  to  give  an  undertaking  for  "  the  payment  of  any 
judgment  which  maybe  recovered  in  an  action  to  enforce  the  lien." 
(Lien  Law,  §  20,  subd.  5,  added  by  Laws  of  1898,  chap.  169,  and 
re-enacted  by  Laws  of  1902,  chap.  37.)  This  would,  of  course,  make 
the  bank  and  its  surety  responsible  for  the  debts  of  third  parties ;  but 
if  it  wishes  to  obtain  the  moneys,  it  must  assume  tliat  responsibility, 
for  it  is  only  upon  executing  such  an  undertaking  that  the  original 
contractor,  wlio  would  have  been  liable  to  the  lienors,  was  entitled 
to  obtain  the  fund.  The  authority  of  the  court  to  discharge  such  a 
lien  by  motion  is  wholly  statutory,  and,  therefore,  the  discharge 
may  only  be  granted  on  complying  with  the  requirements  of  the 
statute. 

It  follows  that  the  order  should  be  modified  by  requiring  an 
nndertaking  in  the  language  of  the  statute,  and  as  modified  affirmed, 
without  costs. 

Patterson,  P.  J.,  Inobaham,  IIouohton  and  Lambert,  JJ., 
concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs.     Settle  order  on  notice. 
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Staxdabd  Matekials  Company,  Appellant,  v.  Thomas  B.  Bowne  & 
Son  Company,  Kespondent. 

First  Department,  March  8,  1907. 

Pleading^ —  bill  of  particulars  —  not  granted  before  answer. 

A  motion  by  a  defendant  for  a  bill  of  particulars  before  answer  will  be  denied, 
eTen  though  it  be  necessary  for  his  defense. 

Appeal  hj  the  plaintiff,  the  Standard  Materials  Company,  from 
an  order  of  tlie  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  2d  day  of  January,  1907,  granting  the  defendant's 
motion  for  a  bill  of  particulars. 

Grant  C.  Fox  of  counsel  \Fox^  Pierce  &  Rowe^  attorneys],  for 
the  appellant. 

SttlweU  <&  Decker  J  attorneys  for  the  respondent. 

Clarke,  J. : 

The  complaint  alleges  two  causes  of  action,  one  for  damages  for 
wrongful  refusal  to  accept  certain  bricks  tendered  under  a  contract 
of  parcliase  and  sale,  and,  second,  for  money  laid  out  for  the  use 
and  benefit  of  the  defendant  at  its  request.  The  defendant  has  not 
yet  answered.  The  complaint  sets  up  the  contract  in  ipsissimis 
verbify  and  alleges  the  acceptance  of  two  deliveries  thereunder  and, 
upon  certain  specific  dates,  the  refusal  by  the  defendant  to  accept 
three  other  duly  tendered  deliveries. 

In  American  Credit  Indemnity  Co.  v.  Bondy  (17  App.  Div. 
328)  this  court  held  that  where  no  answer  had  been  served,  a  motion 
by  the  defendant  for  a  bill  of  particulars,  on  the  ground  that  it  was 
necessary  for  his  defense,  must  be  denied,  as  it  cannot  be  said  that 
a  defense  will  be  made  until  an  issue  is  raised  by  tlie  service  of  an 
auswer ;  and  it  was  further  held  that  such  an  order  would  not  be 
granted  to  enable  the  defendant  to  answer  where  he  was  wholly 
ignorant  of  the  particulars  of  the  plaintiff's  claim,  inasmuch  as  the 
Code  of  Civil  Procedure  (§  500)  permits  him  to  deny  any  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  the  allegations 
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of  the  complaint.  That  case  was  followed  upon  both  points  by  the 
Appellate  Division  in  tlie  second  department  in  Hicks  v.  Eggleston 
(95  App.  Div.  162)  and  Schaltz  v.  liuhsam  (101  id.  20). 

It  follows,  therefore,  that  the  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
denied,  with  ten  dollars  costs. 

Patterson,  P.  J.,  Inoraham,  McLaughlin  and  Scott,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs.     Order  filed. 


George  S.  Pollitz,  Respondent,  v.  CoNsoLroATED  Gas  Company 
OF  New  York,  Appellant. 

First  Department,  March  8,  1907. 

Gas  —  izgunction  to  restrain  shutting  off  gas  denied  when  consumer 
refuses  to  give  security  for  payment. 

There  is  nothing  in  chapter  125  of  the  Laws  of  1906  fixing  the  price  of  gas  in  the 
city  of  New  York  which  in  any  way  repeals,  modifies  or  affects  the  sections  of 
the  Transportation  Corporations  Law,  which  provide  that  a  gas  company  may 
require  a  deposit  as  security  for  the  payment  of  gas. 

Hence,  a  consumer  who  refuses  to  make  such  deposit  on  demand  is  not  entitled 
to  an  injunction  restraining  the  company  from  shutting  off  his  supply. 

Appeal  by  the  defendant,  the  Consolidated  Gas  Company  of 
New  York,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  6th  day  of  February,  1907,  granting  an 
injunction  pendente  lite  restraining  the  defendant  from  discontinu- 
ing, cutting  off  or  refusing  to  continue  to  supply  the  plaintiff  with 
gas  at  his  premises. 

John  A.  Garver,  of  counsel  [Shearman  &  Sterling ^  attornejB], 
for  the  appellant. 

Clarence  «/.  Sheam,  for  the  respondent. 
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Clabke,  J. : 

This  is  an  appeal  from  an  order  granting  an  injunction  pendente 
lite.  The  action  was  brought  to  restrain  the  defendant  from 
depriving  the  plaintiff  of  the  use  of  gas  by  reason  of  the  plaintiff's 
refusing  to  pay  therefor  more  than  at  the  rate  of  eighty  cents  per 
1,000  cubic  feet  as  provided  by  chapter  125  of  the  Laws  of  1906. 

The  complaint  is  similar  to  that  served  in  the  case  of  Itichman  v. 
Consolid<U^d  Gas  Co.  (114  App.  Div.  216;  affd.,  186  N.  Y.  209). 
If  the  facts  in  the  case  at  bar  were  similar  to  those  presented  in  the 
Richnan  case,  the  order  appealed  from  would  have  to  be  afKrmed. 
The  facts,  however,  differ. 

Section  66  of  the  Transportation  Corporations  Law  (Laws  of 
1890,  chap.  566)  provides  that  a  gas  company  may  require  every 
person  to  whom  it  sliall  supply  gas  to  deposit  with  such  corporation 
a  reasonable  sum  of  money,  according  to  the  number  and  size  of 
the  lights  used  or  required  or  proposed  to  be  used  for  two  calendar 
months  by  such  person,  and  the  quantity  of  gas  necessary  to  supply 
the  same,  as  security  for  the  payment  of  the  gas  rent  or  compensa- 
tion for  gas  consumed  to  become  due  to  the  corporation ;  and  sec- 
tion 68  of  said  act  provides  that  if  any  person  shall  refuse  or 
neglect,  after  being  required  so  to  do,  to  make  the  deposit  required, 
the  corporation  may  prevent  the  gas  from  entering  the  premises  of 
such  person. 

It  appears  by  the  answering  affidavits  that,  based  upon  the  prior 
consumption  at  the  rate  of  eighty  cents  per  1,000  cubic  feet,  the  sum 
of  five  dollars  was  a  reasonable  amount  to  demand  from  the  plaintiff 
as  a  deposit  to  secure  the  payment  of  the  gas  for  tlie  ensuing  two 
months  at  said  rate.  A  demand  was  duly  made  upon  the  plaintiff 
to  make  such  deposit  as  authorized  by  said  section  ^^  of  the  Trans- 
portation Corporations  Law  {%upra\  and  the  plaintiff  refused  t(^ 
comply  therewith.  There  is  nothing  in  chapter  125  of  the  Laws  of 
1906,  fixing  the  price  of  gas,  which  in  any  way  repeals,  modlfius 
or  affects  the  sections  of  the  Traisportation  Corporations  Law 
hereinbefore  cited. 

Therefore,  the  defendant,  by  reason  of  the  plaintiff's  refusal  to 
make  the  deposit  required,  lias  an  absolute  right  under  tlie  statute 
to  cut  off  his  gas.  The  order  appealed  from  restrains  the  defend- 
ant from  exercising  that  statutory  right.     Upon  this  state  of  facts 
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the  judicial  discretion  of  the  learned  Special  Term  was  improperly 
exercised.  The  plaintiff  is  in  no  position  to  ask  the  intervention  of 
a  court  of  equity  in  his  behalf  nntil  he  shall  have  first  himself 
complied  with  the  reasonable  and  legal  demand  of  the  defendant. 

It  follows,  therefore,  that  the  order  appealed  from  should  be 
reversed,  witli  costs,  and  the  application  for  an  injunction  pendente 
lite  denied,  with  leave,  however,  to  renew  the  same  upon  proof  that 
said  deposit  has  been  made  as  required. 

Patterson,  P.  J.,  Inoraham,  McLaughlin  and  Scotf,  JJ., 
concurred. 

Order  reversed,  with  costs,  and  application  denied,  with  costs, 
with  leave  to  renew  as  stated  in  opinion.     Settle  order  on  notice. 


Wilson  E.  Hunter,  Appellant,  v.  Mutual  Eeseevb  Life 
Insurance  Company,  Respondent.     (No.  4.) 

First  Department,  March  8,  1907. 

Forei^  judgment  —  service  of  process  on  Ck>m]ni8sioxier  of  Insurance  of 

North  Carolina. 

The  rule  that  a  valid  personal  judgment  can  be  obtained  against  a  defendant 
insurance  company  in  the  courts  of  North  Carolina  by  service  of  process  upon 
the  Commissioner  of  Insurance  of  tliat  State,  where  the  policy  was  issued  by 
the  defendant  to  a  resident  of  that  State  prior  to  the  revocation  of  the  designa- 
tion of  such  Commissioner  as  the  person  upon  whom  process  may  be  served, 
applies  equally  to  a  policy  which  although  originally  issued  to  a  resident  of 
South  Carolina  was  assigned  to  a  resident  of  North  Carolina  before  the 
designation  was  revoked. 

The  assignee  is  deemed  to  take  the  policy  relying  upon  the  designation  which  as 
to  him  is  irrevocable  the  same  as  if  the  policy  were  issueil  to  him  directly. 

Scott,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Wilson  R.  Hunter,  from  an  order  of  the 
Appellate  Term  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  28th  day  of  June,  1906, 
reversing  a  judgment  of  the  City  Court  of  the  city  of  New  York 
in  favor  of  the  plaintiff,  entered  on  the  9th  d^y  of  December,  1904, 
and  dismissing  the  complaint. 
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Albei't  p.  M<x98ey^  for  the  appellant. 

Gordon  T.  HugJieSy  for  the  respondent. 

Houghton,  J. : 

This  action  was  begun  in  the  City  Court  of  the  city  of  Xew  York 
and  judgment  was  rendered  in  plaintiff's  favor.  An  appeal  was 
taken  to  the  Appellate  Term  of  the  Supreme  Court,  where  the 
judgment  was  reversed,  and,  by  permission,  the  plaintiff  has 
appealed  to  this  court. 

The  action  is  upon  a  judgment  obtained  in  a  court  of  general 
jurisdiction  of  the  State  of  North  Carolina  by  one  Carter  against 
the  defendant  upon  service  of  process  upon  the  Commissioner  of 
Insurance  of  that  State.  Such  judgment  was  assigned  to  this  plain- 
tiff, who  brings  this  action,  asserting  that  it  is  conclusive  upon  the 
defendant.  The  position  of  defendant  is  that  no  jurisdiction  was 
obtained  over  it  by  the  North  Carolina  court  by  service  of  process 
in  this  manner. 

The  validity  and  conclusiveness  of  North  Carolina  judgments 
against  this  defendant  obtained  for  the  same  cause  and  by  similar 
service  of  process  have  been  recently  considered  by  the  Court  of 
Appeals  in  two  cases.  The  first  is  Woodvmrd  v.  Mutual  lieaerve 
Life  hi8,  Co.  (178  N.  Y.  485),  in  which  it  was  held  that  a  valid 
personal  judgment  could  bo  obtained  against  defendant  in  the 
courts  of  North  Carolina  by  service  of  process  upon  the  Commis- 
sioner of  lusui-ance  of  that  State  where  a  policy  had  been  issued 
by  defendant  to  a  resident  of  that  State  prior  to  the  revocation  of 
the  designation  of  such  Commissioner  as  the  person  upon  whom 
process  against  defendant  might  be  served.  The  basin  of  the  deci- 
sion was  that  such  designation  was  a  part  of  defendant's  contract  of 
insurance  with  residents  of  the  State  of  North  Carolina,  and  that  as 
to  such  policyholders  the  designation  was  irrevocable.  The  second 
ease  is  Hunter  v.  Mutual  Reserve  Life  Lns,  Co,  (184  N.  Y.  136), 
where  it  was  held  that  this  rule  did  not  apply  to  policies  issued 
to  residents  of  other  States,  claims  under  which  were  assigned  to 
a  resident  of  North  Carolina  after  the  revocation  of  such  designa- 
tion. The  basis  of  this  latter  decision  was  that  the  policy  not  having 
been  issued  nor  the  claim  created  upon  the  faith  of  the  designation 
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of  a  person  upon  whom  process  miglit  be  served  in  that  State,  tlie 
defendant  might  revoke  the  same. 

The  present  case  differs  in  its  facts  from  both  of  the  above.  The 
pohcy  of  life  insurance  or  certificate  under  which  tlie  action  in  Korth 
CaroHna  was  brought  was  issued  on  December  6,  1884,  to  one  Gib- 
son, a  resident  of  South  Carolina,  his  wife  being  the  beneficiary. 
On  the  23d  day  of  January,  1896,  the  insured  and  tlie  beneficiary 
assigned  this  policy,  as  is  claimed,  with  the  assent  of  defendant  to 
one  Carter,  a  creditor,  a  resident  of  North  Carolina,  who  held  the 
the  same  as  such  assignee  on  the  17th  day  of  May,  1899,  when  the 
defendant  revoked  its  designation  of  the  Commissioner  of  Insurance 
of  Nortli  CaroHna  as  the  person  upon  whom  process  might  be  served 
upon  it  in  that  State,  and,  as  is  alleged,  withdrew  from  business 
tlierein  because  of  adverse  legislation.  Carter,  continuing  to  Iiold 
such  policy  as  assignee,  thereafter  brought  action  against  defendant 
in  the  Superior  Court  of  North  Carolina,  which  is  admitted  to  be  a 
court  of  general  jurisdiction,  serving  process  upon  the  Commissioner 
of  Insurance,  and  obtained  by  default  the  judgment  which  he  assigned 
to  plaintiff  and  upon  which  this  action  is  brought.  The  validity  of 
the  assignment  to  Carter  is  not  questioned,  and  it,  therefore,  appears 
that  more  than  three  years  before  the  attempted  revocation  of  the 
designation  of  a  person  upon  whom  process  against  defendant  might 
be  served  in  the  State  of  North  Carolina,  a  resident  of  that  State 
acquired  such  rights  and  interests  as  flowed  from  the  policy  of 
insurance. 

It  must  be  assumed  that  Carter  took  the  assignment  relying  upon 
the  faith  of  such  designation,  and,  in  our  opinion,  his  interest  in 
the  policy  was  so  founded  upon  it  that  as  to  him  the  designation 
was  irrevocable.  The  assignment  of  all  interest  in  a  policy  of  insur- 
ance issued  in  another  State  to  a  resident  of  North  Carolina  years 
before  any  attempted  revocation  of  designation  is  manifestly 
governed  by  the  same  principle  as  the  issuing  of  a  policy  directly 
to  a  resident  of  that  State. 

The  decision  in  this  case  is,  therefore,  controlled  by  the  rule  laid 
down  in  the  Woodward  Case  (supra)  rather  than  by  that  of  the 
Hunter  Case  (sujjra).  In  the  hitter  aise  the  assignments  were  not 
made  until  after  the  revocation,  and,  therefore,  could  not  have  been 
taken  on  the  faith  of  the  existing  designation. 

Digitized  by  VjOOQIC 


HUNTKR  V.  MUTFAI*  RsSEBYE  LiFE  INSURANCE  Co.      No.'4,      97 

App.  Diy.]  First  Department,  March,  1907. 

Our  conclusion  is  that  the  order  and  judgment  of  the  Appeliat« 
Term  slionld  be  reversed  and  the  judgment  of  the  Citj  Court 
affirmed,  with  costs. 

Pattkrson,  p.  J.,  Laughlin  and  Lambert,  JJ.,  concurred; 
Soorr,  J.,  dissented. 

SooTT,  J.  (dissenting) : 

In  Woodward  v.  Mutual  Reserve  Life  Ins.  Co.  (1Y8  N.  Y.  486) 
the  action  was  founded  upon  policies  issued  to  citizens  of  Korth 
Carolina  before  the  attempted  revocation  of  the  power  of  attorney 
given  to  the  Insurance  Commissioner  of  that  State  to  accept  service 
of  process  on  behalf  of  the  defendant,  and  the  validity  of  such 
service,  after  the  attempted  revocation,  was  sustained  expressly 
upon  the  ground  that  the  statutory  obligation  to  keep  an  agent  in 
the  State  upon  whom  process  could  be  served,  being  in  force  when 
the  policy  was  issued,  was  to  be  considered  "  precisely  the  same  as 
if  its  promises  to  the  State  had  been  incorporated  in  the  policies." 
In  other  words,  as  to  policies  issued  in  North  Carolina  the  court 
read  into  the  contract,  as  one  of  its  provisions,  a  stipulation  on  the 
part  of  the  company  that  the  statutory  provision  that  an  agent 
should  be  kept  in  the  State  in  which  the  contract  was  made,  upon 
whom  process  might  be  served  so  that  any  question  arising  under 
the  contract  could  be  litigated  in  the  courts  of  the  State  in  which 
the  contract  originated.  The  policy  involved  in  this  action  origi- 
nated in  South  Carolina,  and  was  issued  to  a  citizen  of  that  State, 
and  certainly  by  no  construction  can  an  agreement  be  read  into  such 
a  contract  that  the  company  will  keep  an  agent  in  North  Carolina 
to  receive  service  of  process  there.  The  plaintiffs  assignor  had  no 
contractual  relations  with  the  defendant  company  except  such  as 
he  derived  from  his  assignor,  to  whom  the  policy  was  originally 
issued,  and  any  agreement  between  him  and  the  company  must  be 
found  within  the  lines  of  the  policy,  or  be  read  into  it  by  legal 
intendment,  and  neither  in  the  letter  of  the  policy  or  by  legal  impli- 
cation can  there  be  found  a  promise  to  maintain  an  agent  in  North 
Carolina  for  the  purpose  of  receiving  service  of  process  in  an  action 
arising  upon  a  South  Carolina  contract. 

As  was  said  in  Hunter  v.  Mutual  Reserve  Life  Ins.  Co.  {supra)^ 
App.  Div.— Yol.  CXVIII.        7 
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"  claims  under  contracts  executed  in  other  States  cannot  by  any  pos- 
sibility be  regarded  as  having  been  contracted  or  acquired  in  reliance 
upon  this  provision  for  service  within  the  State  of  North  Carolina." 
In  my  opinion  the  judgment  of  the  Appellate  Term  should  be 
affirmed,  with  costs,  and  judgment  absolute  be  awarded  to  defendant 
upon  the  plaintiffs  stipulation. 

Determination  reversed,  with  costs,  and  judgment  of  City  Court 
affirmed,  with  costs.     Order  filed. 


Walter  F.  Kilpatriok,   Respondent,  v.  "William  Whitmer   & 
Sons,  Incorporated,  Appellant. 

First  Department,  March  8,  1907. 

Sale  —  evidence  —  erroneous  exclusion  and  admission  of  evidence  as  to 

damage. 

In  an  action  founded  upon  the  breach  of  a  contract  to  sell  and  deliver  lumber 
purchased  from  a  wholesale  dealer,  it  is  error  to  admit  evidence  of  the  retail 
price  of  lumber  as  a  basis  of  damage.  Under  such  circumstances  the  damage 
is  measured  by  the  difference  between  the  wholesale  price  and  the  price  at 
which  the  defendant  agreed  to  sell  and  deliver,  and  not  the  retail  price  which 
involves  the  expense  of  handling,  storing  and  profit  to  the  dealer. 

So,  too,  it  is  error  to  exclude  testimony  of  a  sales  agent  of  a  foreign  manufac- 
turer who  is  shown  to  be  familiar  with  the  wholesale  price  of  similar  lumber 
at  the  place  of  delivery  in  thia  State. 

Appeal  by  the  defendant,  William  Whitmer  &  Sons,  Incorpo- 
rated, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  16th  day  of  June,  19D6,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  12th  day 
of  July,  1906,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Wilson  B,  Bricey  for  the  appellant. 

Martin  S.  Lynch^  for  the  respondent. 

IIoUOHTON,  J. : 

The  defendant,  a  lumber  manufacturer,  agreed  to  sell  to  plain- 
tiff, a  lumber  dealer,  twenty  carloads  of  West  Virginia  clear  spruce 
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lumber  at  a  specified  price  per  1,000  feet  delivered  at  the  city  of 
New  York.  Only  a  part  was  delivered,  and  the  plaintiff,  claiming 
breach  of  contract  by  defendant  and  that  the  market  price  of  this 
class  of  lumber  had  largely  increased,  brings  this  action  to  recover 
damages  for  failare  to  deliver  the  balance.  From  the  judgment 
obtained  by  the  plaintiff  thereon  the  defendant  appeals  and  urges 
that  error  was  committed  in  receiving  evidence  as  to  the  retail 
price  of  this  character  of  lumber  in  the  city  of  New  York  instead 
of  confining  the  proof  to  the  wholesale  or  manufacturers'  price,  and 
also  that  the  court  erred  in  excluding  the  evidence  of  defendant's 
witness  Dunwoody  as  an  expert  on  the  wholesale  market  price  dur- 
ing the  time  involved.  In  both  of  these  contentions  we  think  the 
appellant  is  correct. 

Plaintiff's  witnesses,  Steinway  and  Tiemann,  were  both  permitted 
10  testify  against  defendant's  objection  as  to  the  retail  price  asked 
by  dealers  in  the  city  of  New  York  for  lumber  of  the  character  of 
that  in  dispute.  Although  each  was  accustomed  to  buy  large  quan- 
tities, each  bought  from  dealers  and  not  producers.  Neither  of 
them  pretended  to  know  the  wholesale  or  manufacturers'  price,  and 
neither  of  them  assumed  to  state  any  other  prices  than  those  at 
which  he  bought  from  dealers  or  at  which  dealers  offered  the  lum- 
ber to  him.  Clear  West  Virginia  spruce  lumber  or  clear  spruce 
lumber  of  any  other  locality  is  not  produced  in  the  city  of  New 
York  but  must  be  transported  from  the  place  of  its  manufacture. 
The  defendant  sold  and  the  plaintiff  bought  at  wholesale.  Presum- 
ably there  was  a  wholesale  market  for  such  lumber.  The  difference 
between  such  wholesale  or  manufacturers'  price  and  that  at  which 
the  defendant  had  agreed  to  sell  was  the  measure  of  plaintiff's  dam- 
age if  in  fact  the  defendant  violated  its  contract  with  him.  It  is 
urged  that  the  lumber  in  question  was  of  a  peculiar  character  and 
that  no  wholesale  market  price  existed.  The  record  does  not  dis- 
close such  to  be  the  situation,  and  much  clearer  proof  than  appears 
must  \)e  presented  before  any  rule  different  from  the  ordinary  one 
can  be  invoked  by  plaintiff.  It  was,  therefore,  error  to  permit  evi- 
dence of  the  retail  price,  which  involves  ordinarily  not  only  the 
expense  of  handling  and  storing,  but  a  profit  to  the  dealer. 

The  witness  Dunwoody,  produced  by  the  defendant,  testified 
that  he  was  sales  agent  for  a  large  lumber  manufacturer  of  West 
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Virginia  dear  spruce,  and  that  his  territory  extended  over  several 
States,  including  New  York,  and  that  he  was  familiar  with  the 
wholesale  price  of  such  lumber  during  the  period  in  question,  and 
knew  what  it  was  quoted  at  and  sold  for  in  the  city  of  New  York. 
The  fact  that  his  office  was  located  in  the  city  of  Philadelphia  did 
not  disqualify  him,  if  he,  in  fact,  knew  the  price  of  such  lumber 
delivered  at  the  city  of  New  York,  which  he  testified  he  did.  The 
question  involved  was  not  what  such  lumber  actually  sold  for  in  the 
city  of  New  York,  but  at  what  price  dealers  in  such  city  could  buy 
such  lumber  from  the  producers,  delivered  at  that  city.  This  wit- 
ness, whose  testimony  was  excluded,  appeared  to  be  especially  com- 
petent to  testify  in  that  respect.  "While  his  testimony,  in  a  sense, 
would  have  been  cumulative,  in  view  of  the  very  large  increase  of 
price  awarded  to  plaintiff,  we  cannot  say  that  his  testimony,  if 
admitted,  would  not  have  been  influential  with  the  jury. 

The  judgment  and  order  should  be  reversed  and  a  new  tiial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Pattbbson,  p.  J.,  Laughlin,  Scott  and  Lambert,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.     Order  filed. 


James  McLean^  Respondent,  v.  Gkorqb  Griot  and  Henry 
Fischer,  Appellants. 

First  Department,  March  8,  1907. 

Sale — when  vendor  under  conditional  sale  estopped  from  asserting  title 
against  purchaser  from  vendee. 

Although  chattels  are  sold  uuder  contract  of  conditional  sale  whereby  the  title 
remains  in  the  seller  until  payment,  yet  when  the  contract  of  conditional  sale 
is  not  filed,  and  the  seller  receipts  a  bill  for  the  amount  due,  stating  that  two 
notes  and  one  check  were  received,  and  a  third  person  to  whom  the  receipt  is 
exhibited  purchased  the  property  from  the  vendee  in  reliance  upon  the  receipt, 
having  first  examined  the  records  and  finding  nothing  of  record,  the  vendor  la 
estopped  from  asserting  title  against  the  purchaser  under  a  claim  that  the 
property  has  not  been  paid  for. 
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A  promisaory  note  given  bj  a  buyer  may  or  may  not  constitute  payment  depend- 
ing upon  the  agreement  of  the  parties,  but  when  the  receipt  showing  the 
giTing  of  a  note  states  that  the  account  is  paid,  a  third  party  purchasing  from 
the  Tendee  may  rely  upon  the  receipt. 

In  any  event  a  question  for  the  jury  is  raised  and  a  direction  of  a  verdict  for  the 
fleUer  Is  error. 

Appeai«  by  the  defendants,  George  Griot  and  another,  from  an 
order  of  the  Appellate  Term  of  the  Supreme  Coart,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  26th  day  of 
March,  1906,  affirming  a  judgment  of  the  City  Court  of  the  city  of 
New  York  in  favor  of  the  plaintiff,  entered  in  the  office  of  tlie  clerk 
of  said  court  on  the  26th  day  of  October,  1905,  upon  the  verdict  of 
a  jury  rendered  by  direction  of  the  court,  and  also  affirming  an  order 
of  said  City  Court  entered  on  the  26th  day  of  October,  1905,  deny- 
ing the  defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

Sarmiel  F.  Hymany  for  the  appellants. 

Henvry  HoeUjeSj  for  the  respondent. 

HoroHTON,  J.: 

The  action  is  in  conversion  and  by  his  amended  complaint  the 
plaiiitiif  alleges  that  on  the  6th  day  of  March,  1905,  he  delivered  to 
one  Gertenbach  certain  goods  and  chattels,  consisting  of  meat  and 
fish  market  fixtures  and  tools,  without  parting  with  the  title  ttiereto, 
and  that  subsequently  Gertenbach  delivered  them  to  the  defendants, 
who,  on  demand,  refused  to  surrender  them  to  plaintiff.  The 
answer  admits  the  delivery  to  Gertenbach  and  the  transfer  by  him 
to  defendants,  and  the  demand  and  refusal  to  deliver  to  plaintiff. 
There  is  no  dispute  that  if  plaintiff  is  entitled  to  recover  at  all  he  is 
entitled  to  recover  $1,000. 

Altliough  the  complaint  alleges  and  the  answer  admits  that  "  goods 
and  chattels"  were  delivered,  the  plaintiff  was  permitted  to  prove 
on  the  trial,  without  objection,  that  he  was  a  manufacturer  of  fish 
and  meat  market  fixtures  and  appliances,  and  that  on  the  request  of 
Gertenbach  he  submitted  to  hiui  a  proposition  to  manufacture  and 
put  in  place  for  him,  for  the  sum  of  $1,735,  specified  fixtures  for  a 
meat  and  fish  market  which  he  was  about  establishing,  and  that 
Gertenbach  accepted  the  proposition  and  that  the  articles  were 
thereafter  manufactured  and  installed  in  the  market,  and  that  at 
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tlie  time  plaintiff's  proposition  was  so  accepted  Gertenbach  execu- 
ted an  acceptance  by  which  he  agreed  "  that  the  legal  title  to  and 
ownership  of  said  fixtures  is  to  remain  witli  James  McLean  until 
the  entire  amount  of  the  purchase  price  is  paid  to  him  in  cash.-' 

Tlie  plaintiff  furnished  certain  extras  amounting  to  $263.10,  and 
on  the  31st  of  March,  1905,  rendered  to  Gertenbacli  a  bill  for 
$1,998.10,  at  the  bottom  cf  which  was  the  following: 

"  Paid  Tliree  &  Six  Mts.  Notes  ($500.00  each)  ck.99S  10/100 

"  Reed.  Py t. 

"JAMES  McLEAN." 
This  was  left  with  Gertenbach. 

Gertenbach  tliereafter  mortgaged  the  property  by  cliattel  mort- 
gage for  $1,500,  and  on  the  7th  day  of  June,  1905,  sold  all  of  the 
market  fixtures  and  appliances  to  the  defendants  for  the  sura  of 
$1,800,  $300  in  cash  to  himself  and  $1,500  by  assuming  to  pay  the 
chattel  mortgage,  which  defendants  immediately  paid. 

The  evidence  shows  that  at  the  time  of  such  purchase  by  the 
defendants  the  receipted  bill  referred  to  was  shown  to  them  and 
that  they  relied  upon  it.  The  agreement  of  conditional  sale  signed 
by  Gertenbach  was  not  tiled,  nor  was  it  executed  in  duplicate,  and 
one  duplicate  delivered  to  the  purchaser.  There  was  evidence 
which,  at  least,  made  it  a  question  of  fact  for  the  jury  whether  or 
not  defendants  inquired  of  Gertenbach  if  plaintiff  had  any  claim 
on  the  property,  and  they  took  the  precaution  of  having  an  attorney 
examine  the  record,  and  he  found  no  conditional  bill  of  sale 
on  file. 

The  defendants  insist  that  they  were  lona  fide  purchasers  for 
value  without  notice  of  any  claim  on  the  part  of  the  jilaintiff,  and 
that  they  were  protected  in  their  purchase  because  plahitiff  had 
failed  to  file  his  conditional  bill  of  sale,  as  provided  by  section  112 
of  the  Lien  Law  (Laws  of  1897,  chap.  418,  as  amd.  by  Laws  of  1904, 
chap.  698);  and  if  this  be  not  so,  that  no  duplicate  was  delivered  to 
the  purchaser,  as  provided  by  section  115  of  the  Lien  Law  {supra^ 
as  amd.  by  Laws  of  1898,  chap.  354;*  repealed  by  Laws  of  1905, 
chap.  503,  in  effect  Sept.  1,  1905);  and  if  neither  of  these  positions 
be  correct,  that  plaintiff  is  estopped  from  asserting  his  claim  to  the 
chattels  because  of  the  receipt  of  payment  which  ho  signed  and  gave 

*See  Laws  of  1904,  chap.  698.—  [Rbp. 
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to  GertenbacL,  and  upon  which  thej  relied  in  making  their  purchase 
from  him. 

The  position  of  the  plaintiff  is  that  because  the  goods  were  to  be 
manufactured  thej  did  not  come  within  the  provisions  of  the  Lien 
Liw,  and  hence  it  was  not  necessary  to  file  the  contract  of  con- 
ditional sale,  or  to  execute  the  contract  in  duplicate  and  deliver  one 
dnplicate  to  the  purchaser;  and  that  there  was  nothing  in  the 
receipted  bill  which  could  mislead  defendants  or  authorize  them  to 
relj  upon  the  fact  that  Gertenbach  was  the  actual  owner  of  the 
property. 

The  plaintiff  received  the  $998.10  upon  the  check  of  Gertenbach, 
and  the  two  notes  were  his  notes,  neither  of  which  was  due  at  the 
time  of  the  sale  to  defendants. 

If  the  receipted  bill  was  exhibited  by  Gertenbach  to  the  defend- 
ants at  the  time  of  the  purchase  and  it  was  stated  to  tliem  that  the 
plaintiff  had  no  claim  on  the  property,  and  they  relied  upon  the 
form  of  the  receipt  in  making  their  purchase  and  payhig  the  con- 
sideration, we  are  of  the  opinion  that  they  were  justified  in  so  doing 
and  that  tlie  plaintiff  is  now  estopped  from  asserting  that  the  prop- 
erty had  not  been  paid  for  and  that  it  belongs  to  him,  and  that 
Gertenbach  liad  no  right  to  sell  it. 

Whether  the  giving  of  the  buyer's  note  to  the  seller  on  a  sale 
and  purchase  of  personal  property  constitutes  a  payment  of  the 
pnrehase  price  depends  upon  the  agreement  of  the  parties  to  the 
sale.  They  may  agree  that  it  shall  constitute  a  payment  and  they 
will  be  held  to  their  bargain.  (2  Pars.  Notes  &  Bills,  150;  Tobef/ 
r.  Barbery  6  Johns.  68.)  If  such  note  be  negotiable  and  the  vendor 
and  payee  transfer  it  to  a  third  party,  so  long  as  it  remains  in  the 
third  party's  hands  it  operates  as  an  absolute  payment  of  the  original 
consideration  upon  which  it  was  taken.  {Battle  v.  Coity  26  N.  Y. 
401;  Fitch  v.  McDowell^  145  id.  498.)  It  is  only  after  the  vendor 
has  taken  it  up  and  regained  jjossession  of  it  before  payment,  that 
he  is  remitted  to  his  original  rights  under  the  contract  of  sale,  if 
there  was  agreement  that  the  note  should  be  taken  in  absolute  pay- 
ment. So,  too,  where  upon  the  sale  and  delivery  of  goods  tlie  ven- 
dor receives  from  the  purchaser  the  note  of  a  third  person,  the 
presumption  is  that  the  note  was  accepted  in  payment  and  satisfac- 
tion of  the  purchase  price.     {Gibson  v.  Tdbey^  46  N.  Y.  637.)    Even 
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as  to  a  past  indebtedness  such  note  of  a  third  person  maj  be  taken 
on  the  debt  and  in  satisfaction  of  it,  if  tlie  parties  so  agree.  {A^oel 
v.  Murray,  13  N.  Y.  167.) 

The  statement  that  the  indebtedness  of  Gertenbach  to  plaintiff 
was  paid  by  a  check  of  $998.10  and  by  two  notes  of  three  and  six 
iiionths  each,  did  not  specify  of  what  character  the  two  notes  were, 
or  wliether  they  were  the  notes  of  the  purchaser  or  guaranteed  by 
some  third  party,  or  whether  they  were  notes  of  some  third  party 
transferred  to  plaintiff,  or  whether  they  were  taken  as  mere  security 
for  the  debt  and  evidence  of  its  liquidation  as  to  amount.  The  fact 
that  the  account  was  said  to  be  paid  and  that  an  acknowledgment  of 
receipt  of  payment  was  signed  by  plaintiff,  would  indicate  that  the 
notes,  whether  those  of  the  buyer  or  of  some  third  party,  were  satis- 
factory to  plaintiff  and  had  been  taken  in  payment  of  his  claim. 
The  question  is  not  what  tlie  fact  actually  was  with  respect  to  the 
notes,  but  what  defendants  had  a  right  to  believe  respecting  them, 
in  view  of  the  solemn  declaration  of  plaintiff  that  the  account  was 
paid  by  cash  and  notes.  Assuming  that  the  defendants  knew  nothing 
of  the  agreement  between  Oertenbach  and  the  plaintiff  tliat  the 
plaintiff  should  retain  title  to  the  property  until  the  purchase  price 
was  fully  paid  in  cash,  we  think  the  defendants  were  entitled  to  rely 
npon  the  assertion  of  plaintiff  that  the  account  had  been  paid  by 
notes  satisfactory  to  him.  Even  if  plaintiff  was  not  compelled  to 
file  his  contract  of  conditional  sale  he  could  have  done  so.  Defend- 
ants took  the  precaution  to  examine  the  record  and  failed  to  find 
anytl)ing  putting  them  upon  any  further  inquiry,  and  if  the  fact  be 
as  claimed  by  them,  that  they  relied  upon  the  receipt  which  plaintiff 
put  afloat  and  which  might  deceive  or  mislead  and  in  fact  did,  and 
they  had  no  notice  of  title  or  claim  of  title  by  plaintiff,  we  think  the 
plaintiff  is  now  estopped  from  asserting  any  such  claim  as  against 
them.  Whether  this  situation  existed  was  a  question  of  fact  for  the 
jury  to  determine  and  not  for  the  court,  and  a  direction  of  verdict 
in  plaintiff's  favor  was,  therefore,  improper. 

The  rule  is  that  where  the  owner  of  property  confers  upon  another 
an  apparent  title  to,  or  power  of  disposition  over  it,  he  is  estopi>ed 
from  asserting  his  title  as  against  an  innocent  third  party,  who  has 
dealt  with  the  apparent  owner  in  reference  tliereto,  without  knowl- 
edge of  the  claims  of  the  true  owner.     {McNeil  v.  Tenth  National 
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Bankj  46  N.  Y.  325.)  The  plaintiflf  intrusted  to  Gertenbacli  not 
only  the  possession  of  the  property,  but  also  the  written  evidence 
over  his  own  signature  which  might  be  taken  as  evidencing  the  fact 
that  it  had  been  fully  paid  for,  and  hence  that  he  had  title  which 
he  could  transfer. 

There  is  also  to  our  minds  a  very  grave  question  in  view  of  the 
amendment  of  section  112  of  the  Lien  Law  in  1904  whether  or  not, 
notwithstanding  the  goods  were  to  be  manufactured,  plaintiff  was 
not  obliged  to  file  his  agreement  of  conditional  sale,  or  at  least  have 
his  agreement  executed  in  duplicate  and  deliver  one  duplicate  to  the 
purchaser  as  provided  by  section  115  of  that  law  which  was  in 
force  at  the  time  of  the  delivery  of  the  property.  But  inasmuch 
as  we  feel  constrained  to  order  a  new  trial  for  the  reasons  above 
given  we  do  not  deem  it  necessary  at  this  time  to  pass  upon  that 
question. 

The  judgments  of  the  Appellate  Term  and  of  the  City  Court 
must  be  reversed  and  a  new  trial  granted,  with  costs  to  the  appellants 
to  abide  the  event. 

Patfebson,  p.  J.,  Inobaham,  Lauohun  and  Lambert,  JJ., 
concurred. 

Determination  of  Appellate  Term  and  judgment  of  City  Court 
reversed  and  new  trial  ordered,  costs  to  appellants  to  abide  event. 
Order  filed. 


Sampson  H.  Schwabz,  Plaintiff,  v,  Henry  Duhne,  Defendant. 

First  Department,  March  8,  1907. 

Beal  property — covenant  against  oifezuiiTe  trades — when  not  enforced 
by  reason  of  altered  character  of  neighborhood. 

Although  a  restrictive  covenant  made  at  a  time  when  property  in  the  locality 
was  used  for  dwelling  houses  provides  that  no  building  other  than  dwelling 
houses  or  stores  of  brick,  stone  or  marble,  etc.,  shall  be  erected,  and  prohibits 
the  carrying  on  of  offensive  trades,  yet  when  the  locality  has  ceased  to  be  used 
for  residential  purposes,  and  is  filled  with  inferior  tenement  houses,  stables 
and  factories,  there  has  been  such  a  change  in  tlie  character  of  the  neighbor- 
hood as  to  defeat  the  object  of  the  covenant,  and  a  court  of  equity  will  refuse 
to  enforce  it  by  injunction  at  the  instance  of  an  owner  who  otherwise  would  be 
entitled  to  the  benefit  of  the  restriction. 
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Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Sampson  II.  SchwarZj  for  the  plaintiflf. 

Charles  E.  Hunter^  for  the  defendant. 

Houghton,  J. : 

The  plaintiff  and  defendant  own  respectiyelj  premises  Nos.  74 
and  76  Horatio  street  in  the  city  of  New  York.  Many  years  ago 
the  locality  was  a  residential  one  and  both  parcels  were  owned  by 
one  Cutting  who  conveyed  each  subject  to  a  covenant  that  no 
"  buildings  other  than  dwelling  houses  or  stores  of  brick,  stone  or 
marble  of  at  least  two  stories  in  height  covering  the  whole  front  of 
each  of  the  lots  "  should  be  erected  thereon,  as  well  as  a  further 
covenant  against  nuisances,  embracing  slaughter  houses,  furnaces, 
various  manufactories,  tanneries,  "or  any  other  manufactory,  trade, 
business  or  calling  whatsoever  which  may  be  in  anywise  dangerous 
or  noxious  or  offensive  to  the  neighboring  inhabitants."  Since  this 
covenant  was  made  the  character  of  Horatio  and  surrounding  streets 
has  entirely  changed.  The  plaintiff  lives  in  his  house,  which  is  an 
old  three-story  one-family  dwelling.  The  defendant's  house  is  of 
the  same  character,  but  he  uses  the  first  floor  for  a  wholesale  oyster 
market  and  lives  on  the  upper  floors.  No.  68  Horatio  street, 
which  is  at  the  corner  of  Greenwich,  and  two  doors  from  plaintiff's 
premises,  is  occupied  as  a  Chinese  laundry,  with  a  stable  in  the  rear 
and  sawdust  factory  in  the  upper  part.  Nearby  four  houses  have 
been  converted  into  a  double  tenement  house,  with  four  families  on 
a  floor,  and  other  double  tenements  so  occupied  are  in  the  imme- 
diate vicinity.  Tiio  surrounding  streets  are  filled  with  tenement 
houses  of  poor  character,  stables,  spagetti  factories  and  various 
other  industries  incompatible  with  an  ordinary  residential  district. 

The  defendant  purposes  to  remodel  his  house  and  convert  it  into 
a  stable  and  carriage  house,  and  tlie  plaintiff  asks  that  he  be 
restrained  from  so  doing  in  view  of  the  covenants  above  set  forth. 

We  think  the  stipulated  facts  show  there  has  been  such  a  change 
in  the  character  of  the  neighborhood  as  to  defeat  the  object  and 
purpose  of  the  covenants  and  to  render  it  inequitable  to  deprive  the 
defendant  of  the  privilege  of  conforming  his  property  to  the  uses 
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to  wliicli  the  surrounding  property  is  put.  Where  such  a  situation 
exists  a  court  of  equity  will  not  enforce  the  observance  of  the  cove- 
nants at  the  instance  of  an  owner  who  otherwise  would  be  entitled 
to  the  benefits  of  the  restriction.  {Trustees  of  Columhia  College  v. 
TluicKer,  87  N.  Y.  311 ;  McClure  v.  Leaycraft,  183  id.  36.)  The 
plaintiff  should  not,  therefore,  have  the  injunction  which  ho  asks. 

Tlie  judgment  must  be  for  tlie  defendant,  but  only  to  the  extent 
that  it  is  adjudged  that  plaintiff  is  not  entitled  to  an  injunction 
restraining  defendant  from  altering  his  building  and  changing  it 
iDto  a  stable  and  carriage  house. 

The  stipulation  provides  that  no  costs  should  be  awarded  and 
none  are  allowed. 

Patterson,  P.  J.,  Laughltn,  Scott  and  Lambert,  J  J.,  concurred. 

Judgment  ordered  for  defendant  to  the  extent  stated  in  opinion, 
witliout  costs.     Settle  order  on  notice. 


The  Stak  Fire  Insitrance  Company,  Appellant,  v,  Charles  E. 
Ring,  Kespondent,  Impleaded  with  Bremer,  Du  Four,  Ring  and 
PiNKNEY  Company,  Defendant. 

First  Department,  March  8, 1907. 

Principal  and  agent  —  right  of  principal  to  revoke  agency  —  agent  not 
entitled  to  continue  employment. 

A  contract  made  through  general  agents  or  managers  appointing  a  local  insur- 
ance agent  for  five  years  may  be  revoked  by  the  principal,  and,  whether  the 
revocation  be  right  or  wrong,  the  principal  is  entitled  to  enjoin  the  agent  from 
contiDuing  the  occupation. 

If  the  principal  has  been  guilty  of  a  breach  of  contract,  the  agent's  remedy  is  an 
action  for  damnges;  he  is  not  entitled  to  continue  to  act  after  revocation. 

Appeal  by  the  plaintiflF,  The  Star  Fire  Insurance  Company,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant  Charles  E.  King,  entered  in  the  office  of  the  clerk  of  the 
conntj  of  New  York  on  the  27th  day  of  October,  1905,  upon  the 
decision  of  tlie  court,  rendered  after  a  trial  at  the  New  York  Spe- 
cial Term,  sustaining  the  said  defendant's  demurrer  to  the  complaint. 
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Arnold  Z.  Davisj  for  the  appellant. 
Holmes  Jmies^  for  the  respondent. 

Houghton,  J. : 

The  complaint  alleges  that  on  the  2d  day  of  November,  1903, 
through  plaiutifiPs  general  agents  and  managers,  the  defendant  Ring 
was  appointed  local  agent  for  plaintiff,  with  power  to  write  and 
issue  policies  of  lire  insurance,  and  that  thereafter  and  on  the  9tli 
day  of  August,  1904,  such  appointment  was  revoked  and  annulled, 
and  that  notwithstanding  such  revocation  the  defendant  continues 
to  act  as  agent,  claiming  the  power  to  write  and  issue  insurance 
policies  binding  upon  plaintiff.  The  relief  asked  is  that  the  defend- 
ant be  restrained  and  enjoined  from  issuing  insurance  purporting  to 
bind  plaintiff,  and  that  he  be  required  to  deliver  up  all  policies  and 
books  pertaining  to  such  agency.  The  contract  appointing  the  gen- 
eral agents  of  plaintiff,  who  appointed  defendant,  and  his  contract 
with  such  general  agents,  as  well  as  the  revocation  of  agency,  are 
annexed  to  the  complaint  and  made  a  part  thereof. 

By  the  contract  that  was  entered  into  with  defendant  by  the  gen- 
eral agents  of  plaintiff  the  agency  was  to  continue  for  a  valuable 
consideration  for  the  period  of  five  years.  This  provision  of  the 
conti*act  with  respect  to  the  period  for  which  the  agency  should 
continue  was  deemed  by  the  learned  court  below  in  considering  the 
demurrer  interposed  by  defendant  as  controlling  upon  the  right  to 
terminate  the  agency,  and  hence  he  concluded  that  because  there 
was  no  legal  right  to  revoke  the  agency,  it  remained  unrevoked, 
and  that  the  agency  still  continued,  and  that,  therefore,  the  com- 
plaint stated  no  cause  of  action.  The  question  presented  is  not 
whether  the  plaintiff  had  any  right  to  discharge  the  defendant  and 
terminate  his  agency,  but  whether  either  rightly  or  wrongly  it  has 
in  fact  done  so. 

The  complaint  shows  that  plaintiff  has  terminated  the  agency  and 
revoked  defendant's  authority  to  write  policies  of  insurance  in  its 
behalf.  This  being  the  fact  defendant  has  no  further  right  to  con- 
tinue to  act  as  agent  or  to  assume  to  write  contracts  of  insurance 
binding  upon  plaintiff,  and  plaintiff  has  the  right  to  enjoin  him 
from  continuing  so  to  do.  The  continuance  of  such  a  practice 
might  be  highly  injurious  to  plaintiff  and  equity  will  aid  in  enforo- 
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ing  its  discontinuance.  If  the  plaintiff  has  been  guilty  of  a  breach  of 
its  contract  with  defendant  he  has  his  remedy  for  damages,  but  he 
cannot  continue  to  act  as  agent  after  revocation,  although  such  revo- 
cation may  have  been  wrongful.  The  complaint,  tlierefore,  states  a 
good  cause  of  action  and  the  demurrer  was  improperly  sustained. 

The  interlocutory  judgment  sustaining  the  demurrer  should  be 
reversed,  with  costs,  and  the  demurrer  overruled,  with  costs,  with 
leave  to  the  defendant  to  withdraw  demurrer  and  to  plead  over  on 
payment  of  costs  in  the  court  below  and  of  this  api)eal. 

Pattekson,  p.  J.,  Inobaham,  McLaughlin  and  Soott,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,  with  leave  to  defendant  to  withdraw  demurrer  and  to  answer  on 
payment  of  costs.in  this  court  and  in  the  court  below.    Order  filed. 


Lemuel.  A.  Wyman  and  Fanny  Wyman,  His  Wife,  Respondents, 
V.  Mary  Wyman,  Individually  and  as  Executrix,  etc.,  of  Isaac 
Wyman,  Deceased  and  Others,  Appellants,  Respondents, 
Impleaded  with  Maud  Hkilbbon  and  Others,  Respondents,  and 
Ranix>lph  a.  Wyman  and  Gerard  B.  Heilman,  Appellants. 

First  Department,  March  8,  1007. 

Will  ~  when  probated  against  testimony  of  subscribing  witnesses  — 
facts  not  showing  lack  of  testamentary  capacity— when  action  of 
partition  does  not  lie. 

A  will  may  be  probated  notwithstanding  the  lack  of  memory  of  a  subscribing 
witness  or  even  in  the  face  of  his  positive  testimony  denying  proper  execution. 

The  testator,  a  lawyer  fifty -seven  years  of  age,  two  years  before  his  death  and 
when  death  was  apprehended,  made  a  holographic  will  which  he  carefully  pre- 
served. On  probate  the  witnesses  testified  to  due  execution  and  to  the  testa- 
mentary capacity  of  the  testator,  but  three  years  thereafter  in  an  action  of 
partition,  while  admitting  their  signatures  to  the  attestation  clause,  denied  the 
formalities  of  execution  which  they  had  previously  sworn  to.  On  all  the 
evidence, 

Edd,  that  the  will  was  properly  admitted  to  probate  and  that  the  proof  did  not 
establish  lack  of  testamentary  capacity. 
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The  will  gave  the  whole  residuary  estate  **  absolutely  and  in  fee  simple  to  my 
beloved  wife,,  *  *  *  her  heire  and  assigns  forever.  ♦  *  *  After  tho 
death  of  my  beloved  wife  *  *  *  I  request  that  my  estate  be  closed  up, 
should  it  be  consistent  so  to  do,  and  the  proceeds  to  be  divided  share  and  share 
alike  amongst  my  then  living  children." 

Held,  that,  irrespective  of  whether  the  widow  took  the  estate  in  fee  simple  or  a 
life  estate,  an  action  for  partition  would  not  lie  during  her  life. 

Appeal  by  the  defendants,  Mary  Wyman,  individually  and  as 
executrix,  etc.,  and  others,  from  portions  of  a  judgment  of  the 
Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  3d  day  of  March,  1905,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  tlie  New  York  Special  Term. 

Also  an  appeal  by  the  defendants,  Randolph  A.  "Wyman  ano. 
Gerard  B.  Heihnan,  from  the  whole  of  said  judgment. 

Zeo  Levy  \_C,  Arthur  Levy  with  him  on  the  brief],  for  the 
appellant,  respondent,  Mary  Wyman. 

C  Elliott  Minor^  for  the  appellants,  respondents,  Lorsch. 

David  B,  Cahn,  guardian  ad  litem  for  the  infants  Wyman  and 
Heihnan,  appellants. 

Lewis  M.  Isaacs  of  counsel  \Ilarry  Machy  attorney],  for  the 
plaintiffs,  respondents. 

Clarke,  J. : 

This  is  an  action  for  partition  in  which  the  interpretation  of  a 
will  is  asked,  brought  by  an  alleged  devisee  under  the  will.  An 
issue  is  raised  by  one  of  the  defendants,  a  daughter  of  the  decedent, 
that  the  testator  at  the  time  he  executed  the  will  did  not  have  testa- 
mentary capacity,  and  that  the  instrument  was  not  signed,  published 
and  declared  in  the  maimer  provided  by  law  so  as  to  be  entitled  to 
probate  as  a  last  will  and  testament. 

Upon  the  trial  plaintiff  offered  in  evidence  the  deeds  establishing 
the  title  of  the  premises  in  question  in  the  decedent  at  the  time  of 
his  death  and  the  record  from  the  Surrogate's  Court  showing  the 
admission  to  probate  on  the  26th  day  of  January,  1904,  of  the  will 
of  Isaac  Wyman,  dated  May  26,  1902,  as  a  will  of  real  and  personal 
property,  and  the  necessary  evidence  as  to  the  heirs  at  law  of  the 
decedent,  and  rested. 
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Section  2627  of  the  Code  of  Civil  Procedure  provides  that  a 
decree  admitting  to  probate  a  will  of  real  property  made  as  pre- 
scribed in  article  1  of  title  3  of  chapter  18  of  the  Code  of  Civil 
Procedure,  c^tablislies  presumptively  only  all  the  matters  deter- 
mined by  the  surrogate  pursuant  to  said  article  as  against  a  party 
who  was  dnly  cited  or  a  person  claiming  from,  through  or  under 
liim.  The  defendant-appellant  thereupon  undertook  to  destroy  that 
presumption. 

The  testator  was  fifty-seven  years  of  age  at  the  time  of  his  death 
on  January  11,  1904.  The  will  beara  date  and  purports  to  have 
been  executed  on  the  26tli  day  of  May,  1902.  The  decedent  was  a 
lawyer  and  an  insurance  man.  The  will  is  holographic  and  contains 
a  complete  attestation  clause  and  is  signed  by  three  witnesses,  each 
of  whom  attaches  his  address  to  his  signature.  The  will  was  found 
after  the  testator's  death  in  his  safe  at  his  house  in  an  envelope 
sealed  with  two  sealing  wax  seals  with  the  impression  of  his  watch 
charm.  Said  envelope  bore  the  inscription  in  the  handwriting  of 
the  decedent  "  Last  will  and  testament  of  Isaac  Wyman "  and 
"May  26,  1902."  With  the  envelope  containing  the  will  was 
found  a  second  envelope  containing  the  inscription  in  the  dece- 
dent's handwriting,  "  Notice.  In  case  of  my  death,  I  request  my 
family  to  open  this  letter  of  instructions  and  wishes  immediately. 
I.  Wyman,"  and  on  the  back  of  this  envelope  the  following,  "  Isaac 
Wyman,  48  East  91st  St.,  New  York."  In  this  latter  envelope 
were  instructions  as  to  the  conduct  of  his  funeral,  funeral  notice 
to  be  inserted  in  the  papers,  and  a  desire  that  his  wife  should  fur- 
nish all  his  daughters  tlusir  mourning  suits  and  pay  for  the  same, 
and  that  they  should  be  dressed  alike. 

The  testator  was  suffering  with  tuberculosis  of  the  throat,  and 
upon  the  advice  of  his  physician  went  to  the  Adirondacks  for  his 
health  within  a  day  or  two  after  the  date  of  the  will,  May  26, 1902. 
From  this  fact  and  from  the  contents  of  these  papers,  it  is  a  conclu- 
sive inference  that,  knowing  the  condition  of  his  health  and  mind- 
ful of  the  uncertainty  of  life,  he  had  put  in  order  his  worldly  affairs 
l)efore  going  away.  As  the  will  was  in  his  own  handwriting  and 
was  carefully  preserved  in  his  own  possession  in  the  safe  in  his  own 
house  for  nearly  two  years  after  its  execution,  the  envelope  con- 
taining it  indorsed  with  his  own  statemenc  that  it  was  his  last  will 
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and  testament,  it  is  impossible  to  reach  any  other  conclusion  than 
that,  so  far  as  he  was  concerned,  he  had  intended  to  dispose  of  hia 
property  by  a  valid  last  will  and  testament,  and  that  he  supposed 
that  he  had  done  so. 

Two  of  the  attesting  witnesses  appeared  on  the  probate  proceed- 
ings on  the  26th  day  of  January,  1904,  before  the  assistant  to  the 
surrogate  and  subscribed  the  usual  depositions  in  probate  proceed- 
ings, which  depositions  contain  the  verification  of  said  assistant  that 
the  witnesses  were  sworn  and  examined  before  him  on  that  day. 
Cohn's  deposition  contains  the  statement  that  lie  had  been  acquainted 
with  tlie  decedent  fifteen  years  before  his  death,  and  Traub's  that 
he  had  been  acquainted  with  the  decedent  for  twenty  years  before 
his  death,  and  each  contains  the  statement  that  the  subscription  of 
the  name  of  the  decedent  was  made  by  him  in  the  presence  of 
deponent  and  the  other  two  bubseribing  witnesses,  naming  them ; 
that  at  the  time  of  said  subscription  to  said  instrument  decedent 
declared  the  instrument  so  subscribed  by  him  to  be  his  last  will  and 
testament,  and  that  the  deponent  then  signed  his  name  as  witness 
at  the  end  of  said  instrument  at  the  request  of  said  decedent  and  in 
his  presence,  and  that  the  decedent  at  the  time  of  executing  said 
instrument  was,  in  the  opinion  of  said  deponent,  of  sound  mind, 
memory  and  understanding,  not  under  any  restraint  or  in  any 
respect  incompetent  to  make  a  will ;  that  deponent  saw  the  other 
subscribing  witnesses  sign  their  names  as  witnesses  at  tlie  end  of 
said  will  and  knows  that  they  did  so  at  the  request  and  in  the 
presence  of  the  decedent. 

There  is  no  dispute  but  that  the  body  of  the  will  is  in  the  hand- 
writing of  the  decedent  and  was  written  with  a  broad-nibbed  pen 
and  in  one  kind  of  ink,  while  the  signatures  of  the  decedent  and 
of  eacli  of  the  three  subscribing  witnesses  with  their  addresses 
added  are  written  with  a  sharp-pointed  pen  and  with  an  ink  differ- 
ent from  that  used  in  the  body  of  the  will,  but  of  a  similar  appear- 
ance as  to  each  of  the  signatures.  There  is  also  no  dispute  but 
that  each  of  the  four  signatures  to  the  will  is  in  the  proper  hand- 
writing of  each  of  the  persons  purporting  to  have  signed  the  same. 

Nearly  three  years  after  the  date  of  the  will  and  one  year  after 
its  probate  upon  the  depositions  of  two  of  the  subscribing  wit- 
nesses these  witnesses  attempt  to  destroy  this  instrument^  which 
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nadoabtedly  embodies  the  testamentary  intentions  of  the  decedent, 
by  evidence  given  upon  the  trial  in  flat  contradiction  to  the  attes- 
tation clause  subscribed  by  them  and  to  their  depositions  in  the 
probate  proceedings.  Tliey  testified  tliat  at  the  time  they  signed 
the  paper  they  did  not  know  that  it  was  a  will,  although  each  of  them 
added  his  residence  to  his  signature,  a  will  being  the  only  instru- 
ment to  which  the  law  requires  tliat  the  residences  of  the  witnesses 
be  80  added ;  that  the  signature  of  the  decedent  was  not  upon  the 
will  when  they  signed  it ;  that  their  signatures  were  not  made  in  the 
presence  of  each  other,  and  although  each  swears  that  he  signed  at 
the  request  of  the  decedent  tliat  at  the  time  of  the  signing  he  did  not 
declare  it  to  be  his  last  will  and  testament.  The  paper  was  executed 
daring  the  morning  of  May  26,  1902,  at  a  saloon  which  had  been 
the  common  meeting  place  of  all  of  these  parties  for  a  number  of 
years.  There  seems  to  be  no  doubt  but  that  the  pen  and  ink  with 
which  all  the  signatures  were  written  was  furnished  by  tlie  bar- 
keeper who  testified  that  shortly  before  the  decedent  went  away  to 
the  Adirondacks  he  remembered  an  occasion  of  the  signing  of  a 
paper  by  the  decedent  and  these  witnesses  when  he  furnished  the 
pen  and  ink. 

The  subscribing  witnesses  contradict  each  other  in  some  respects 
in  the  account  of  the  proceedings  upon  the  morning  that  they  admit 
they  signed  the  paper.  In  view  of  the  fact  that  the  decedent  was  a 
lawyer  and,  therefore,  acquainted  with  the  requirements  of  the  statute 
(2  K.  S.  63,  §  40)  in  regard  to  the  necessary  formalities  in  the  exe- 
cution of  a  last  will  and  testament ;  that  he  drew  the  instrument  with 
his  own  hand  ;  that  the  attestation  clause  is  full  and  complete ;  that 
the  signature  of  the  witnesses  is  followed  by  their  several  addresses ; 
that  the  paper  was  kept  carefully  preserved,  marked  last  will  and 
testament  of  Isaac  Wyman  in  the  decedent's  safe,  together  with  a 
letter  of  instructions  as  to  the  details  of  his  funeral  in  his  own 
handwriting,  in  view  of  the  presumption  arising  from  the  signa- 
tures being  attached  to  the  attestation  clause  and  from  the  deposi- 
tions taken  before  the  assistant  to  the  surrogate  on  the  probate  pro- 
ceedings I  think  that  the  learned  trial  court  who  saw  and  heard  the 
witnesses  upon  the  stand  was  entirely  justified  in  rejecting  their 
oral  testimony  and  in  the  conclusion  reached  by  him  of  the  due 
Afp.  Div.— Vol.  CXYHL        8 
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factum  of  the  will.  Under  such  circaiufitances  the  conclusion 
reached  by  the  trial  court  is  of  very  great  importance.  Independ- 
ent of  that,  upon  the  printed  record  as  made,  we  are  entirely 
satisfied  with  this  conclusion. 

There  are  many  cases  in  the  books  in  which  the  validity  of  a  will 
has  been  established  notwithstanding  the  forgetfulness  of  the  sab- 
scribing  witnesses  or  their  positive  testimony  as  to  the  failure  to 
observe  the  prescribed  formalities. 

Matter  of  CottreU  (95  N.  Y.  329)  cites  many  of  such  cases  and 
is  a  direct  authority  for  the  conclusion  which  we  have  reached  in 
tl)e  case  at  bar.  In  that  case,  as  in  this,  there  was  a  holographic 
will,  not  only  properly  signed  and  executed  by  the  testator,  but  also 
signed  by  the  witnesses  and  appearing  upon  its  face  to  be  entirely 
regular  and  purporting  to  have  been  executed  with  all  the  formali- 
ties and  in  the  manner  required  by  law  to  make  a  good  and  valid 
will,  but  the  two  persons  purporting  to  have  signed  that  will  as  sub- 
scribing witnesses  not  only  testified  that  none  of  the  formalities 
required  by  the  statute  were  complied  with  in  its  execution  in  their 
pi*esence,  but  also  positively  denied  that  either  of  them  was  present 
at  its  execution  or  signed  the  attestation  clause.  Yet,  nevertheless, 
the  decree  of  the  surrogate  admitting  the  will  to  probate  was  aflBrraed 
by  the  General  Term  and  by  the  Court  of  Appeals.  Chief  Judge 
BuGEB  said :  "  It  would  seem  from  the  language  of  the  Code*  that 
proof  of  the  handwriting  of  the  testator  and  of  the  subscribing 
witnesses  to  a  proper  attestation  clause  was  regarded  as  the  most 
important  and  conclusive  fact  on  the  trial  of  an  issue  as  to  a  proper 
execution  of  a  will.  Such  evidence  in  connection  with  other  circum- 
stances tending  to  prove  its  due  execution  would  seem,  within  all 
the  authorities  to  justify  a  decree  admitting  it  to  probate,  even 
against  the  positive  evidence  of  the  subscribing  witnesses.  It  was 
always  considered  to  afford  a  strong  presumption  of  a  compliance 
with  the  requirements  of  the  statute  in  relation  to  the  execution  of 
wills  that  they  had  been  conducted  under  the  supervision  of  experi- 
enced persons,  familiar  not  only  with  the  forms  required  by  the  Jaw^ 
but  also  with  the  importance  of  a  strict  adherence  thereto."  Tli« 
learned  judge  proceeded  to  find  that  presumption  in  that  case 
because  the  testator  had  not  only  once  correctly  gone  through  the 


*See  Code  Civ.  Proc.  §  2630.—  [Rep. 
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ceremony  of  execating  a  will^  but  by  drawing  the  attestation  clause 
in  question  he  had  at  the  time  necessarily  bronght  before  his  iniud 
each  one  of  the  conditions  imposed  by  the  statute  as  necessary  to  its 
valid  execution.  '*  It  is  quite  unreasonable  to  suppose  that  such  a 
person  having  drawn  and  signed  a  will  and  having  added  thereto  a 
proper  attestation  clause,  should  have  provided  witnesses  therefor 
and  required  them  to  sign  a  certificate  to  the  effect  that  each  of  the 
required  formalities  had  then  been  observed,  without  also  providing 
for  their  actual  performance."  This  presumption  is  all  the  stronger 
in  the  case  at  bar,  because  the  decedent  was  a  lawyer  and  drafted 
his  own  will  with  the  proper  attestation  clause. 

Upon  the  issue  of  the  want  of  testamentary  capacity  the  learned 
trial  court  said  that  it  entertained  ^'  absolutely  no  doubt  that  he  had 
that  intellectual  and  mental  power  requisite  for  the  execution  of  a 
will." 

In  my  opinion  the  evidence  justified  and  required  that  conclusion. 

The  will,  after  providing  for  the  payment  of  the  decedent's  just 
debts  and  funeral  expenses,  and  for  a  gift  to  each  of  his  children  of 
the  sum  of  $100,  provided  as  follows :  "  Third.  All  the  rest  and 
leeidue  of  my  property,  real,  personal  or  mixed,  wheresoever  situ- 
ated, which  I  now  own  or  may  hereafter  acquire  and  of  which  I 
shall  die  seized  or  possessed,  I  give,  devise  and  bequeath  absolutely 
and  in  fee  simple  to  my  beloved  wife,  Mary  Wyman,  her  heirs 
and  assigns  forever  —  with  this  proviso  and  exception,  that  in  case 
she  should  remarry,  then  I  direct  my  children  to  take  legal  pro- 
ceedings and  have  her  removed  as  executrix.  *  *  *  Fifth, 
After  the  death  of  my  beloved  wife,  Mary  Wyman,  I  request  that 
my  estate  be  closed  up,  should  it  be  consistent  so  to  do,  and  the 
proceeds  to  l)e  divided  share  and  share  alike  amongst  my  then 
living  children." 

The  learned  trial  court  held  that  under  the  said  will  the  four 
diildren  "  are  together  seized  and  possessed  of  the  remainder  in  fee 
of  the  real  estate  described  in  the  complaint,  as  tenants  in  common, 
subject  to  the  life  estate  therein  of  their  mother,  the  defendant  Mary 
Wyman,  and  subject  to  be  divested  by  the  death  of  any  of  the  said 
remaindermen  before  the  death  of  their  mother,  the  said  Mary 
Wyman,"  and  "  That  the  defendant  Mary  Wyman  is  seized  of  the 
life  estate  for  and  during  her  natural  life,  of  said  real  property," 
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and  dismissed  the  complaint  as  to  the  partition  and  as  to  the  con- 
struction of  the  will  ordered  judgment  as  found. 

We  do  not  agree  with  this  construction  of  the  will. 

But  it  is  unnecessary  in  this  action  to  determine  the  precise  estate 
given  to  the  widow ;  for  whether  slie  holds  an  estate  in  fee  simple 
or  a  life  estate,  this  action  for  partition  cannot  be  maintained. 

The  judgment  should,  therefore,  be  modified  by  striking  out 
therefrom  so  much  as  construes  the  will,  and  as  so  modified  affirmed, 
with  costs  to  the  executrix  and  the  guardians  ad  litem  to  be  paid 
out  of  the  estate. 

Patterson,  P.  J.,  Ingbahaic,  McLaughlin  and  Soott,  JJ., 
concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  with  costs  to  the  executrix  and  guardians  payable  out  of 
the  estate.     Settle  order  on  notice. 


In  the  Matter  of  the  Probate  of  the  Alleged  Last  Will  and  Testa- 
ment of  Isaac  Wyman,  Deceased. 

Hattik  Lorsoh,   Appellant;   Mabt  Wyman  and  Others^ 
Respondents.* 

First  Department,  March  8,  1907. 

Appeal  by  Hattie  Lorsch  from  a  deci*ee  of  the  Surrogate's  Court 
of  the  county  of  ISTew  York,  entered  in  said  Surrogate's  Court  on 
the  5th  day  of  June,  1905. 

C.  Elliott  MinoTy  for  the  appellant. 

Leo  Levy  [67.  Arthur  Levy  with  him  on  the  brief],  for  the 
respondent  Mary  Wyman. 

Harry  Machy  for  the  respondent  Lemuel  Wyman. 

Bernard  S.  Heller^  for  the  respondents  Heilbron  and  Heilman. 
Clarke,  J. : 

This  is  an  appeal  from  a  decree  of  the  surrogate  refusing  to  revoke 
the  decree  by  which  a  paper  alleged  to  be  the  last  will  and  testament 
of  Isaac  Wyman  had  been  admitted  to  probate  upon  consent. 

♦See  Wymarh  v.  Wynian  (ante,  p.  109).  —[Rep. 
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The  issues  in  regard  to  the  proper  factum  of  the  will  and  testa* 
mentarj  capacity  are  those  involved  in  the  case  in  the  Supreme 
Court  of  Wyman  v.  Wyman  (118  App.  Div.  109),  in  which  the 
opinion  was  handed  down  lierewith.  The  trial  in  the  Surrogate's 
Court  came  on  after  the  trial  in  the  Supreme  Court,  and  upon 
practicallj  the  same  evidence  the  learned  surrogate  reached  the 
same  conclusion  as  that  arrived  at  in  the  Supreme  Court,  namely, 
tliat  the  wil!  had  been  duly  executed,  published  and  declared,  and 
that  tlie  decedent  had  testamentary  capacity  and  refused  to  revoke 
the  decree  admitting  the  instrument  to  probate  heretofore  made. 

For  the  reasons  stated  in  Wyman  v.  Wyman  the  decree  of  tlie 
surrogate  was  right  and  should  be  affirmed,  with  costs  against  tlie 
appellant  Lorsch. 

Patterson,  P.  J.,  Ingrauam,  McLaughlin  and  Scott,  JJ., 
concurred. 

Decree  affirmed,  with  costs  to  be  paid  by  appellant  to  respondent. 
Order  filed. 


la  the  Matter  of  the  Application  of  the  Mayor,  Aldermen  and 
Commonalty  of  the  Crrv  of  New  York,  Kelative  to  Acquiring 
Title,  etc.,  for  tlie  Purpose  of  Opening  Morris  Avenue  from  the 
East  Side  of  the  New  York  and  Harlem  Railroad  to  the  Grand 
Boulevard  and  Concourse,  Twenty-third  and  Twenty-fourth 
Wards  of  the  City  of  New  York. 

In  the  Matter  of  the  Application  of  Horatio  D.  Wiswell  and 

Henry  B.  Wesselman,  Bespondents,  for  the  Payment  of  an 

Award    Made    to    Unknown   Owners;    Carrie  I.   Shotwell, 

Appellant. 

First  Department,  March  8,  1907. 

Bminent  domain —taking  property  for  opening  of  Morris  avenue,  city  of 
Hew  York — award  chargeable  with,  deficiency  judgment  on  foreclosure 
—interest  —  taxes  accruing  after  taking  of  property  not  chargeable 
against  award. 

Ijpoii  the  foreclosure  of  a  mortgage  upon  lands  which  have  been  taken  for  a  city 
street,  the  lien  of  the  mortgage  covers  so  much  of  any  damage  awarded  in  the 
ccmdemnation  proceedinj^  as  is  necessary  to  make  good  the  deficiency. 
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The  balance  of  the  award  above  the  payment  of  the  deficiency  judgment  should 
be  paid  to  trustees  holding  the  lands  for  the  benefit  of  persons  having 
mechanics'  liens  thereon  at  the  time  they  were  taken  by  the  city. 

The  right  to  compensation  vests  in  the  owners  as  a  personal  right  at  the  moment 
of  the  taking  of  the  property  and  interest  begins  to  run  from  that  date  upon 
any  award  which  may  be  made  thereafter. 

But  sums  due  for  taxes  and  assessments  levied  after  the  city  became  owner 
should  not  be  deducted  from  the  award. 

"When  such  taxes  have  been  improperly  withheld  the  person  entitled  to  the  award 
will  not  be  remitted  to  a  proceeding  against  the  comptroller  to  recover  the 
moneys,  but  the  question  may  be  disposed  of  in  the  condemnation  proceeding. 

Appeal  by  Carrie  I.  Shotwell  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  JSTew  York  on  the  22d  day  of 
June,  1903,  resettling  a  prior  order  which  confirmed  the  report  of 
a  referee  and  directed  the  chamberlain  of  the  city  of  New  York  to 
pay  out  certain  moneys. 

Joseph  M.  Williams,  for  the  appellant. 

Andrew  J.  Skinner,  for  the  respondents. 

William  li,  Ellison,  Corporation  Counsel  [John  P.  Dunn  and 
Thomas  C.  Blake  with  him  on  the  brief],  for  the  city  of  New 
York. 

Clarkjs,  J. : 

In  proceedings  to  acquire  title  to  Morris  avenue  instituted  under 
the  street  opening  provisions  of  tlie  New  York  City  Consolidation 
Act  (Laws  of  1882,  chap.  410,  as  amd.),  an  award  of  $4,123  was 
made  to  unknown  owners  by  the  commissioners  of  estimate  and 
assessment  for  certain  lands  designated  as  damage  parcel  8  in  their 
report,  which  report  was  duly  confirmed  by  an  order  of  the  Supreme 
Court  entered  on  the  19th  day  of  June,  1902.  Title  to  the  lands 
in  question  vested  in  the  city  of  New  York  for  a  public  street  on 
April  14,  1897. 

Upon  the  petition  of  Horatio  D.  Wiswell  and  Henry  B.  Wessel- 
man  an  order  was  entered  by  the  Special  Term  directing  tlie 
comptroller  to  pay  into  court  the  said  award  of  $4,123,  together 
with  lawful  interest  thereon  from  April  14,  1897,  to  the  date  when 
payment  into  court  or  as  the  court  directs  is  made,  "provided  that 
the  comptroller  shall  first  pay  and  discharge  out  of  the  said  sum  or 
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sums  of  money  all  lawfnl  taxes  or  assessments  or  other  lawful 
charges,  if  any  there  be  now  unpaid,  upon  the  lot  or  parcel  of  land 
of  which  the  above-mentioned  lot  or  parcel  of  land  taken  in  this 
proceeding  was  the  whole  or  a  part,  and  properly  payable  therefrom." 
The  order  further  provided  for  the  appointment  of  a  referee  to  take 
proof  of  the  title  and  grounds  of  the  claims  of  the  petitioners  and 
of  one  Ethelbert  Wilson  to  the  award  for  damages  or  any  portion 
thereof  and  to  report  the  same  to  the  court. 

This  is  the  usual  order  of  reference  in  cases  of  unknown  owners. 
The  referee  reported  that  Wiswell  and  Wesselman  were  entitled  to 
the  balance  of  said  sum  of  $4,123  after  the  payment  to  Shotwell,  as 
assignee  of  Wilson,  of  the  amount  of  a  deficiency  judgment  upon 
the  sale  of  said  property,  to  wit,  $1,744.05,  with  interest  from 
December  22,  1897. 

Thereafter  an  order  was  entered  by  the  Special  Term  on  the  32d 
of  June,  1903,  confirming  said  report,  and,  it  having  been  made  to 
appear  that  the  comptroller  in  conformity  with  the  order  of  August 
1, 1902,  directing  payment  into  conrt,  had  on  October  14,  1902, 
paid  to  the  collector  of  assessments  and  arrears,  to  the  receiver  of 
taxes  and  to  the  department  of  water  supply,  various  sums  amount- 
ing to  $1,784.20  and  to  the  chamberlain  of  the  city  of  New  York  as 
paid  into  court,  $3,695.39 ;  the  order  recited  that  it  appearing  that 
all  of  said  deductions  were  for  taxes,  assessments  and  water  rents 
falling  due  subsequent  to  the  year  1897,  and  subsequent  to  the  time 
when  said  petitioners  Wiswell  and  Wesselinan  ceased  to  have  any 
right,  title  or  interest  in  or  to  the  lot  or  parcel  of  land  of  which  the 
premises  taken  was  the  whole  or  a  part,  ordered  that  the  chamber- 
lain pay  the  said  sum  of  $3,695.39  in  his  hands  with  any  accrued 
interest  since  October  14,  1902,  as  follows :  First  to  the  referee 
the  sum  of  $227,  his  fees  and  expenses,  next  to  Carrie  I.  Shotwell 
the  balance  of  the  sum  of  $1,744.05,  with  interest  from  December 
22,  1897,  to  October  14, 1902,  after  deducting  from  said  sum  the 
amount  of  $1,784.20  deducted  by  said  comptroller  from  said  award 
for  taxes,  assessments  and  water  rents ;  that  the  balance  of  said  sum 
of  $3,695.39  said  chamberlain  pay  to  the  petitioners  Wiswell  and 
Wesselman,  together  with  interest  accrued  since  October  14,  1902, 
and  it  was  further  '*  ordered  that  this  order  is  to  be  without 
paejudice  to  a  motion  or  application  on  the  part  of  said  Carrie  I. 
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Shotwell  to  compel  said  comptroller  to  pay  over  to  her  said  several 
sums  so  deducted  by  him  from  said  award  or  to  make  such  other 
motion  or  application  or  take  such  other  or  further  proceedings  or 
action  in  the  premises  as  she  may  be  advised  to  compel  payment  of 
said  several  sums  or  any  part  thereof  by  said  comptroller  of  the 
city  of  New  York." 

From  each  and  every  part  of  this  order  Carrie  I.  Shotwell 
appeals. 

The  appellant  sets  forth  two  distinct  grievances.  Her  first  con- 
.tention,  in  which  the  city  of  New  York  lias  no  concern,  is  that  as 
between  herself  and  the  petitioners,  Wiswell  and  Wesselman,  she 
is  entitled  to  the  whole  of  the  award  to  unknown  owners.  Her  second 
contention,  between  herself  and  the  city  of  New  York  and  in  which 
Wiswell  and  Wesselman  have  no  concern,  is  that  the  deductions 
from  the  amount  of  the  award  by  the  comptroller  for  taxes,  assess- 
ments and  water  rents  were  improper. 

First.  Parcel  No.  8  consisted  of  four  lots  from  the  front  of 
which  a  strip  thirty-one  feet  in  width  was  acquired  by  the  city  in 
street  opening  proceedings  for  a  street.  The  title  to  the  land  taken 
vested  in  the  city  on  April  14,  1897;  therefore,  the  owners  of  the 
fee  at  the  time  the  title  vested  were  entitled  to  the  award.  The 
right  to  the  damages  at  once  accrued,  though  not  fixed  and  ascer- 
tained until  long  afterwards,  upon  the  confirmation  of  the  commis- 
sioners' report.  It  appears  that  Ethelbert  Wilson,  a  prior  owner  of 
the  four  lots  which  were  then  unimproved,  conveyed  the  same  to 
Eggers  and  Bissinger  by  deed  acknowledged  and  recorded  on  the 
14th  day  of  April,  1896,  for  $16,000,  receiving  back  a  purchase- 
money  mortgage  of  $12,000.  Eggers  and  Bissinger  proceeded  to 
improve  the  property  by  erecting  four  buildings  thereon.  Mechanics' 
liens  were  filed  against  said  buildings  aggregating  about  $4,000. 
The  lienors  canceled  said  liens  upon  an  agreement  that  Eggers  and 
Bissinger  transfer  the  property  to  Wiswell  and  Wesselman,  as 
trustees,  to  finish  and  take  over  whatever  interest  Eggers  and  Bis- 
singer might  have  had  at  that  time  to  protect  these  liens.  This  deed 
was  acknowledged  on  the  17th  and  recorded  on  the  20th  of  Octobor, 
1896.  Those  discharged  liens  have  never  been  paid,  and  Wiswell 
and  Wesselman  are  here  claiming  the  award  as  owners  of  the  fee  at 
the  time  of  the  vesting  of  the  title  in  the  city^  as  trustees,  under 
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said  deed  for  said  lienors.  It  seems  clear  that  the  deed  from  Eggers 
and  Bissinger  to  Wiswell  and  Wessehnan,  as  trustees,  for  the  lienore 
whose  work  and  materials  had  gone  into  the  buildings  npon  this 
propertj,  and  who  had  filed  valid  liens  therefor,  was  upon  good  and 
valuable  consideration.  The  $12,000  mortgage  was  foreclosed  and 
a  sale  thereunder  had  on  the  22d  day  of  December,  1897,  to  Wil- 
son, the  original  owner,  said  sale  resulting  in  a  deficiency  judgment 
of  $1,744.05.  But  on  April  14,  1897,  title  in  the  city  to  the  thirty- 
one-foot  strip  had  vested,  and,  therefore,  the  referee's  deed,  while 
purporting  to  convey  the  whole  property,  could  not  and  did  not 
affect  this  thirty-onefoot  strip. 

The  question  as  to  the  right  to  an  award  as  between  a  mortgagee 
and  the  owner  of  the  equity  has  arisen  in  several  cases  and  the  rule 
seems  to  be  well  established  that  where  a  mortgage  has  been  given 
upon  property  prior  to  the  taking  of  a  portion  thereof  by  the  citj', . 
that  if  upon  a  foreclosure  and  sale  after  the  taking  by  the  city,  the 
amount  realized  is  insufficient  to  meet  the  mortgage  debt,  the  lien 
of  the  mortgage  would  extend  to  and  embrace  so  much  of  the  dam- 
ages as  awarded  as  should  be  needed  to  make  good  the  deficiejicy. 
In  Matter  of  City  of  Rochester  (136  K  Y.  83),  where  title  to  a 
part  of  certain  mortgaged  premises  was  subsequently  foreclosed 
and  the  land  sold  by  the  original  description,  leaving  a  deficiency, 
the  court  said  :  "  The  balance  of  the  land  only  could  be  sold  and 
conveyed  on  the  foreclosure ;  the  referee's  deed  could  convey  and  did 
convey  only  that  balance ;  and  the  right  of  the  mortgagees  became 
merely  an  equitable  lien  upon  the  fund  in  the  hands  of  the  court  to 
the  extent  of  any  deficiency  which  the  land  sold  did  not  pay.  *  *  * 
The  fund  was  not  sold ;  it  simply  remained  in  the  hands  of  the  court 
for  distribution." 

In  the  case  at  bar  the  land  was  taken  by  the  city  when  the  title 
vested.  It  was  taken  from  the  then  record  owners,  Wiswell  and 
Wesselman.  It  could  not  be  taken  from  them  without  due  com- 
pensation. The  right  to  that  compensation  was  vested  in  them  as 
a  personal  right  at  the  moment  of  the  taking  and  interest  from  that 
moment  began  to  run  upon  any  award  as  compensation  therefor  as 
of  that  date.  This  court  has  lately  reasserted  these  propositions 
after  an  examination  of  the  cases  in  Matter  of  Mayor^  Trinity 
Avenue  (116  App.  Div.  252). 
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Therefore,  that  portion  of  the  order  appealed  from  which  awards 
to  Wiswell  and  Wessehnan  so  much  of  the  award  as  remains  after 
providing  for  the  payment  of  the  deficiency  judgment  is  riglit. 

Second.  The  appellant  Shotwell  complains  that  from  the  amount 
awarded  to  her  in  satisfaction  of  the  deficiency  judgment  there  has 
been  deducted  by  the  comptroller  certain  taxes,  assessments  and 
water  rates  as  charged  upon  the  property  of  which  the  whole  or  a 
part  was  taken  in  the  condemnation  proceedings.  She  alleges  that 
the  city  has  no  claim  against  the  award  and  that  by  this  deduction 
her  property  has  been  taken  without  an  opportunity  to  be  heard 
and  tliat  she  has  been  deprived  of  her  property  without  due  process 
of  law.  As  a  matter  of  fact  she  has  been  deprived  of  nothing,  as 
this  question  was  expressly  reserved  without  prejudice,  for  future 
consideration. 

It  would  seem,  however,  that  the  amount  retained  by  the  comp- 
troller for  unpaid  taxes  and  assessments  was  improperly  retained, 
but  that  question  was  not  presented  to  the  court  below,  and  the 
matter  is  not,  for  that  reason,  properly  presented  on  this  appeal. 
All  of  the  taxes  and  assessments  sought  to  be  charged  against  the 
award  were  levied  after  the  city  acquired  title  to  the  property  in 
1897.  Of  course  the  land,  in  place  of  which  the  award  now  stands, 
was  not  liable  to  taxation  and  assessment  after  the  city  became  the 
owner,  and  consequently  no  lien,  by  reason  of  any  tax  or  assessment 
thereafter  levied,  could  attach  to  the  award.  By  taking  title  the 
city  had  itself  segregated  tlie  land  taken  from  that  which  remained. 
The  order  of  reference  only  authorized  the  retention  of  taxes  and 
assessments  "properly  payable"  out  of  the  award,  and  did  not 
justify  the  retention  of  any  sum  not  so  payable.  It  would  work,  as 
it  seems  to  us,  a  practical  injustice  to  the  appellant  Shotwell,  after 
finding  that  she  had  a  first  claim  upon  the  fund,  to  remit  her  to 
some  expensive,  and  perhaps  troublesome,  proceeding  against  the 
comptroller  for  tlie  recovery  of  moneys  which  he  has  apparently 
erroneously  retained  out  of  the  award,  and  while  the  question  has 
not  been  so  presented  as  to  enable  us  to  dispose  of  it  upon  this 
appeal,  we  see  no  reason  why  it  cannot  be  disposed  of  in  this  pro- 
ceeding, for  the  question  of  the  amount  of  the  award  subject  to 
division  among  the  claimants  therefor  is  certainly  a  material  and 
pertinent  fact  to  be  determined  by  the  court.     If  it  should  be  found, 
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after  affording  the  comptroller  an  opportunity  to  be  heard,  that  no 
part  of  the  sum  retained  for  taxes  and  assessments  is  properly 
ehargeable  against  the  award,  the  whole  award  may  be  ordered  to 
be  paid  into  court,  and  after  payment  to  Mrs.  Shotwell  of  the 
amount  of  her  deficiency  judgment,  with  interest,  the  balance  will 
be  due  to  the  petitioners,  Wiswell  and  Wessehnan.  The  order 
should,  therefore,  be  reversed,  without  costs,  and  the  matter  remit- 
ted to  the  Special  Term  for  rehearing  upon  due  notice  to  the  cor- 
poration counsel  and  the  other  parties  to  the  proceeding. 

Pattbbson,    p.    J.,    Ingraham,    Laughlin    and     Scott,    JJ., 
concurred. 

Order  reversed,  without  costs,  and  matter  remitted  to  Special 
Term  as  directed  in  opinion.     Settle  order  on  notice. 


Thb  MKRRiTr  &   Chapman  Derrick  and  Wrecking  Company, 
Respondent,  v.  Walter  J.  Tice  and  Others,  Appellants. 

First  Department,  March  15, 1907. 

Bvidenoe  —  when  fyuct  that  defendant  was  insured  may  be  shown  as 
bearing  upon  the  nature  of  contract  with  plaintiff 

Although  it  has  been  held  in  a  former  trial  of  an  action  to  recover  compensation 
for  services  in  saving  a  stranded  vessel  that  the  fact  that  the  owners  had 
insurance  upon  the  vessel  cannot  be  shown,  yet  when  on  a  new  trial  there  is  a 
question  as  to  whether  there  was  a  contract  for  work,  labor  and  services  of 
which  the  State  courts  had  jurisdiction  or  whether  the  plaintiff  was  acting 
solely  as  salvor,  in  which  case  Federal  Jurisdiction  was  exclusive,  it  may  be 
shown  that  a  bill  of  services  rendered  by  the  plaintiff  was  presented  by  the 
defendants  to  the  insurance  company  as  a  basis  of  damage  when  proof  was 
admitted,  without  objection,  that  there  was  insurance  on  the  vessel,  for  the 
retention  of  such  bill  bore  directly  upon  the  question  of  the  nature  of  the 
contract,  as  an  admission  of  indebtedness,  and  as  affecting  the  credibility  of 
the  defendants. 

SooTT,  J.,  dissented. 

Appeal  by  the  defendants,  Walter  J.  Tice  and  others,  from  a 
jndgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  JSTew  York  on  the  7th  day 
of  tTnne,  1906,  upon  the  verdict  of  a  jury,  and  also  from  two  orders 
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entered  in  said  clerk's  office  on  the  11th  day  of  June,  1906,  one 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes,  and  the  other  granting  the  plaintiff's  motion  for  an  extra 
allowance. 

James  K.  Symmera^  for  the  appellants. 

A'oery  F.  Cuahman^  for  the  respondent. 

Patterson,  P.  J. : 

This  is  the  third  time  this  cause  has  been  before  us  on  appeal  (77 
App.  Div.  326 ;  97  id.  457),  and  it  is  unnecessary  to  state  in  detail 
the  facts  appearing  upon  the  record.  The  plaintiff  is  a  corporation, 
and  the  defendants  were  partners,  who  in  December,  1898,  owned 
a  barge  named  the  E,  TF.  Stetson^  which  was  stranded  on  the  Long 
Island  shore.  It  is  alleged  in  the  complaint  that  at  the  special 
instance  and  request  of  the  defendants,  the  plaintiff  performed  cer- 
tain wrecking  service  work  and  labor,  and  furnished  materials  to 
the  defendants  in  and  about  the  rescue  and  floating  of  the  said 
barge,  and  bringing  the  same  to  tlie  port  of  New  York,  putting  her 
upon  the  dry  dock  and  delivering  her  to  the  defendants.  In  their 
answer  the  defendants  admitted  that  tlie  plaintiff  rendered  certain 
service  of  the  character  referred  to  in  the  complaint,  but  they  set 
up  as  an  affirmative  defense  that  in  the  prosecution  of  tlie  work 
the  plaintiff  was  acting  purely  as  a  salvor,  and  that  neither  the 
defendants  nor  any  one  of  them  entered  into  a  contract  or  agree- 
ment or  understanding  with  the  plaintiff  that  it  was  to  receive  or 
thaf  the  defendants  were  to  pay  any  sum  whatever  for  the  service, 
except  such  as  the  plaintiff  might  be  entitled  to  as  salvage  compen- 
sation proportionate  to  the  value  of  such  property  as  might  be  saved 
by  its  efforts.  On  the  first  trial,  before  proof  was  taken,  the  defend- 
ants moved  to  dismiss  the  complaint  on  two  grounds,  one  being 
that  the  court  had  no  jurisdiction  of  the  subject  of  the  action. 
That  motion  was  granted,  but  subsequently  on  a  motion  for  a  new 
trial  the  trial  court  reached  a  different  conclusion  and  held  that  the 
State  court  had  jurisdiction,  and  granted  a  new  trial.  On  an  appeal 
from  the  order  entered  upon  that  decision,  this  court  held  that  the 
courts  of  the  State  would  have  no  jurisdiction  of  an  action  brought 
to  recover  upon  a  marine  contract  for  salvage,  but  that  the  Supremo 
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Court  of  the  State  would  liave  jurisdiction  of  an  action  brought 
against  the  owner  of  tlie  barge  to  recover  upon  an  ordinary  contract 
the  value  of  work,  labor  and  service.  The  order  granting  a  new 
trial  was  affirmed,  and  a  second  trial  being  had  a  verdict  was  rendered 
for  the  plaintiff,  and,  on  an  appeal  from  that  judgment,  we  held 
tliat  in  order  to  displace  a  salvage  claim  and  substitute  therefor  a 
different  contractual  relation  between  the  owners  of  vessels  rescued 
from  perils  of  the  sea  and  the  persons  through  whose  exertions  that 
result  is  accomplished,  there  must  be  proof  of  a  contract  specific 
and  distinct  in  its  terms  which  provides  for  compensation  in  any 
event,  whether  the  imperilled  property  is  saved  or  not.  The  judg- 
ment then  appealed  from  was  reversed  for  errors  in  the  admission 
of  evidence.  It  was  held,  as  on  the  first  appeal,  that  the  complaint 
in  this  action  was  sufficient  to  allow  the  plaintiff  to  show  that  it  had 
entered  into  a  contract  with  the  defendants  of  such  a  character  as 
would  displace  a  claim  for  salvage.  On  the  trial  from  winch  the 
present  appeal  is  taken  the  plaintiff  produced  evidence  tending  to 
show  —  and  which  did  show,  and  the  jury  believed  it  —  that  the 
contract  entered  into  between  the  parties  was  not  one  for  salvage 
service,  but  for  the  payment  of  compensation  to  the  plaintiff  for 
such  service  as  it  might  render  in  and  about  the  rescue  of  the 
stranded  barge,  irrespective  of  what  the  result  of  such  service 
might  be. 

There  was,  upon  this  branch  of  the  case,  before  the  court  and 
jury  the  issue  of  fact  as  to  what  the  contract  entered  into  between 
the  parties  was.  It  was  shown  by  the  plaintiff  that  the  compensa- 
tion to  be  paid  for  its  service  was  made  upon  the  basis  of  day's  pay ; 
that  that  contract  was  made  because  there  was  too  much  uncertainty 
as  to  getting  the  vessel  afloat,  and  that  it  was  not  practical  to  give  a 
lump-sum  figure  for  such  a  piece  of  work,  and  that  the  plaintiff 
would  send  to  do  it  upon  the  day's  pay  basis,  and  make  every  endeavor 
to  float  and  deliver  the  vessel ;  and  it  appeai*s  in  evidence  that  one  of 
the  defendants  said  to  go  ahead  and  do  the  best  that  could  be  done. 
It  was  testified  to  that  ^  day's  pay  "  means  the  reasonable  charge  for 
the  use  of  men  and  wrecking  material  in  the  prosecution  of  the 
work,  and  one  of  the  defendants  testified  that  he  expected  the 
plaintiff  to  get  its  pay ;  that  he  expected  to  pay  it  tlie  reasonable 
value  of  the  service  rendered,  and  that  nothing  was  said  by  the 
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d  fondants  at  tlio  time  of  the  employment  abont  the  compensation 
hcing  taken  "out  of  the  boat."  There  was  a  clear  issue  of  fact 
before  the  jury  as  to  what  the  contract  was,  and  they  having  found 
11  favor  of  the  plaintiff  on  that  issue,  there  is  no  reason  for  distarb- 
iig  the  verdict.  It  cannot  be  said  to  be  against  evidence.  With 
this  finding  of  the  jury  (tlie  law  of  the  case  having  been  settled  by 
our  previous  decisions)  the  only  subject  for  consideration  remaining 
is  that  of  alleged  errors  of  the  trial  court  conceniing  evidence. 
There  is  one  error  suggested  which  it  is  insisted  is  fatal  to  the  plain- 
tiffs right  to  recover.  On  the  second  trial  it  appeared  in  the 
record  that  the  plaintiff  was  allowed,  over  the  objection  and  excep- 
tion of  the  defendants,  to  show  that  the  defendants  had  insur- 
ance upon  the  barge  to  the  amount  of  $10,000,  and  that  ruling 
of  the  trial  court  was  deemed  a  radical  error  necessitating  a 
reversal  of  the  judgment.  On  the  trial  now  under  review  the 
question  of  insurance  was  again  made  the  subject  of  inquiry,  and  if 
the  record  presented  it  in  tlie  same  form  or  in  the  same  objection- 
able manner  as  upon  the  second  trial,  we  should  conceive  it  our 
dutj'  to  reverse  again  ;  but  it  is  not  presented  in  the  same  way,  nor 
can  the  ruling  of  the  court  upon  it  be  condemned  in  the  same  man- 
ner. Proof,  without  objection,  came  into  the  case  that  the  defend- 
ants had  insurance  upon  the  barge.  On  cross-examination  of  a 
witness  for  the  defendants,  it  appeared  that  the  plaintiff  had  ren- 
dered a  bill  to  the  defendants  for  general  services  in  and  about  the 
work  of  rescuing  the  barge  and  that  that  bill  was  retained  for  a  long 
time  by  the  defendants  without  their  ever  suggesting  that  there 
was  only  a  salvage  contract  between  the  parties.  The  witness  was 
asked,  in  substance,  what  he  did  with  the  bill  and  whether  he  did 
not  present  it  to  the  underwriters.  The  purpose  of  that  line  of 
inquiry  was  to  show  that  the  defendants  Iiad  received  a  bill  for  a 
specific  amount,  instead  of  for  an  uncertain  claim  arising  from  sal- 
vage ;  that  they  acquiesced  in  it,  kept  it  for  a  long  time  without 
objection  and  afterwards  adopted  it  as  a  reasonable  charge,  by  sub- 
mitting it  to  the  underwriters  as  an  amount  for  which  they  were 
liable  in  the  matter  of  the  rescue  of  the  barge.  This  cannot  be 
regarded  only  as  an  attempt  to  put  the  matter  before  the  jury  whicli 
would  incline  them  to  believe  that  the  defendants  were  fully  indem- 
nified for  their  expense  and  that,  therefore,  a  prejudice  was  created 
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in  their  miiid&  It  was  legitimate  as  tending  to  siiow  the  attitnde 
which  the  defendants  tliemselves  took  with  respect  to  the  contract 
and  a  recognition  of  the  fact  that  they  liad  incurred  an  indebtedness 
for  general  services  rendered  by  the  plaintiff.  The  vice  of  the  rul- 
ing of  the  justice  on  the  second  trial  was  in  admitting,  over  objec- 
tion^ any  evidence  as  to  there  being  insurance  and  the  amount  of 
it  In  the  present  case  the  evidence  of  the  insurance  was  in 
withont  objection,  and  the  conduct  of  the  defendants  with  respect  to 
the  bill  rendered  and  what  was  done  with  it  was  indicative  of  the 
understanding  the  defendants  had  concerning  the  nature  of  the 
employment  of  the  plaintiff.  The  plaintiff  was  not  allowed  to  give 
proof  of  the  entire  claim  made  to  the  underwriters  nor  whether  tlje 
underwriters  paid  or  not,  and  the  evidence  as  far  as  admitted,  was 
competent  as  affecting  the  credibility  of  the  defendants,  who  testi- 
fied that  they  never  had  any  expectation  of  being  obliged  to  pay 
the  plaintiff  except  as  for  salvage  services.  There  is  notliing  more 
in  the  case  i*equiring  consideration. 

The  judgment  and  orders  appealed  from  should  be  affirmed,  with 
costs. 

LATrGHL.iN,  Houghton  and  Lambert,  JJ.,  concurred ;  Soott,  J., 
dissented. 

Judgment  and  orders  affirmed,  with  costs.     Order  filed. 


Edward  B.  Dunham,  Respondent,  v.  The  Hastings  Pavement 
Company,  Appellant. 

First  Department,  March  15,  1907. 

Contract  to  procure  legiBlation  —  conflict  of  laws. 

The  question  as  to  whether  a  contract  to  procure  legislation  is  void  upon  the 
grounds  of  public  policy  is  not  a  Federal  question,  but  will  be  determined 
according  to  the  law  of  this  Stat-e. 

Scott,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  The  Hastings  Pavement  Company, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
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the  plaiutiflf,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  20th  day  of  November,  1906,  upon  the  decision  of 
the  court,  rendered  after  a  trial  at  the  New  York  Special  Term, 
overruling  the  defendant's  demurrer  to  the  amended  complaint. 

Austen  G.  Fox  [John  S.  Sheppardy  Jr.^  with  him  on  the  brief], 
for  the  appellant. 

Samtiel  Untermyer  [Abraham  Benedict  with  him  on  the  brief], 
for  the  respondent. 

Laughun,  J. : 

This  action  is  based  upon  a  contract  in  writing  which  the  defend- 
ant has  insisted  from  the  commencement  of  the  litigation  was  void 
upon  grounds  of  public  policy.  On  two  former  appeals,  after  trials 
on  the  merits,  wherein  the  record  not  only  presented  the  contract, 
but  proof  of  the  nature  and  extent  of  the  services  rendered  there- 
under, this  court  adjudged  that  the  contract  was  valid  (56  App.  Div. 
244 ;  57  id.  420 ;  95  id.  360),  basing  its  decision  mainly  upon  the 
authority  of  Cheaehrough  v.  Conover  (140  N.  Y.  382).  We  are  now 
asked  on  the  face  of  the  contract  alone,  which  is  set  forth  in  the 
complaint  in  ho&o  verha^  to  reconsider  the  former  decisions  of  this 
court  and  declare  the  contract  void  upon  the  authority  of  Veazey 
V.  Alle7i  (173  N.  Y.  359)  which  was  drawn  to  the  attention  of  this 
court  on  the  second  appeal,  and  on  the  authority  of  Hazeltofi  v. 
ShecheUa  (202  TJ.  S.  71)  and  Susaman  v.  Porter  (137  Fed.  Rep. 
101,  and  cases  therein  cited).  The  views  expressed  in  the  opinion 
in  Veazey  v.  Allen  (siipra),  which  in  this  regard  wei'e  not  essential 
to  the  decision,  incline  toward  the  doctrine  subsequently  announced 
by  the  Supreme  Court  of  the  United  States  in  Sazelton  v.  ShecheUa 
{aupra),  that  the  validity  of  a  contract  with  respect  to  services  con- 
cerning legislation  or  the  action  of  public  bodies  or  officials  in 
awarding  contracts  is  to  be  determined  not  by  what  is  expressly  con- 
tracted to  be  done,  but  upon  what  may  be  done  thereunder  and  the 
tendency  of  the  agreement,  where  the  compensation  is  contingent 
upon  success,  to  induce  improper  solicitation  or  the  unlawful  and 
corrupt  use  of  money.  The  Court  of  Appeals,  however^  in  the 
Veazey  Caae  {auprd)  neither  expressly  modified  nor  overruled  the 
Cheaehrough  case,  but  on  the  contrary  reaffirmed  its  doctrine. 
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Under  the  broad  doctrine  announced  in  Hazelton  v.  SlieckeUa  {supra) 
it  is  clear  that  this  contract  could  not  be  enforced.  Ilowever,  whether 
t!ie  contract  be  void  upon  grounds  of  -  public  policy  is  not  a  Federal 
question,  but  one  for  the  exclusive  jurisdiction  of  our  own  courts. 
The  majority  of  the  court,  as  now  constituted,  would  favor  the 
adoption  by  the  State  courts  of  the  doctrine  enunciated  in  Hazelton  v. 
Sh^ckeUs  {8upra\  but  since  it  apparently  goes  beyond  any  doctrine 
enunciated  by  the  Court  of  Appeals  and  essential  to  the  decision  of 
the  case  before  the  court,  and  since  the  former  decisions  of  this 
court  under  which  this  litigation  has  been  continued,  were  based 
nj>on  a  former  decision  of  the  Coui-t  of  Appeals,  we  think  it  should 
be  left  to  that  court  to  decide  whether  it  was  intended  by  the 
Yeazey  ease,  or  is  now  the  judgment  of  that  court,  that  the 
doctrine  of  Jla^dton  v.  Sheckells  {supra)  sliould  be  fully  adopted  in 
this  State. 

Tlie  interlocutory  judgment  should,  therefore,  be  affirmed  on 
the  authority  of  the  decisions  of  this  court  on  the  former  appeals 
herein. 

Patterson,  P.  J.,  Houghton  and  Lambert,  JJ.,  concurred ; 
Scott,  J.,  dissented. 

Scott,  J.  (dissenting) : 

I  feel  constrained  to  dissent  from  the  affirmance  of  this  judgment. 
It  is  not  strictly  accurate  to  say  that  the  legality  of  the  contract  was 
determined  on  the  first  appeal.  All  that  was  then  decided  was  that 
the  question  of  its  legality  should  have  been  submitted  to  the  jury. 
(50  App.  Div.  244.)  Even  this  result  was  arrived  at  with  reluctance 
and  under  what  was  supposed  to  be  a  relaxation  of  the  strict  rule  of 
MilU  V,  Mills  (40  N.  Y.  543)  embodied  in  the  opinion  in  Chese- 
Irough  V.  Conover  (140  id.  382).  Since  the  first  appeal  the  Court 
of  Appeals  in  Yeazey  v.  Allen  (173  N.  Y.  359)  have  expressly 
reaffirmed  the  rule  of  MilU  v.  Mills  in  all  its  stringency,  and  have 
again  held  that  the  test  to  be  applied  to  what  is  claimed  to  be  a 
lobbying  contract,  is  not  that  the  parties  actually  stipulated  for  cor- 
ropt  action,  or  intended  that  secret  and  improper  resorts  should  be 
made,  but  that  it  is  enough  to  condemn  such  a  contract  that  it 
ieiids  directly  to  these  results,  and  furnishes  a  temptation  to  plain- 
App.  Div.  —  Vol.  CX VIII.        9 
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tiff  to  resort  to  corrupt  means  or  improper  devices  to  influence 
legislative  action.  The  Court  of  Appeals  in  discussing  its  decision 
of  Chesebroxcgh  v.  Conover  makes  it  quite  clear  that  it  had  no  inten- 
tion in  that  case  to  relax  the  strict  rule  above  stated.  It  seems  to 
me  to  be  quite  apparent,  therefore,  that  the  first  appeal  in  this  case 
was  decided  upon  a  misapprehension  as  to  the  force  and  effect  of 
Chesebrough,  v.  Conover,  Upon  the  second  appeal  (95  A  pp.  Div. 
360),  although  Yeazey  v.  Allen  may  have  been  cited  by  counsel  it 
is  not  referred  to  in  the  opinion,  and  was  apparently  not  considered 
with  reference  to  its  explanation  of  Chesehrough  v.  Conover,  It 
seems  to  me,  therefore,  that  we  are  at  liberty  to  consider  de  fiovo 
the  question  of  the  validity  of  the  contract  upon  which  plaintiff 
sues.  As  to  its  invalidity,  tested  by  the  rule  stated  in  3Iill8  v.  Mills 
and  Yeazey  v.  Allen^  I  entertain  no  doubt.  In  my  opinion,  there- 
fore, the  judgment  should  bo  reversed  and  the  demurrer  sustained. 

Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer  on  payment  of  costs  in  this  court  and 
in  the  court  below.     Order  filed. 


Frank  W.   McNeal,   Appellant,   v,   IIates  Machine  Company, 

Incorporated,   Respondent,   Impleaded   with  Hayes  Machine 

Company. 

First  Department,  March  15,  1907. 

Debtor  and  creditor  —  creditor's  action  to  establish  lien  on  property 
assigned  by  debtor  —  when  plaintiff  has  exhausted  legal  remedy — 
failure  of  corporation  to  plead  niisnonier  in  abatement  — facts  showings 
fraud. 

When  a  corporation  doing  business  under  a  name  not  its  own  has  answered  under 
that  name  in  an  action  against  it  without  pleading  a  misnomer,  it  cannot  in  a 
subsequent  judgment  creditor's  action  against  its  assignee  contend  that  the 
plaintiff  had  not  exhausted  his  legal  remedy,  or  that  the  execution  returned 
unsatisfied  was  not  an  execution  against  the  corporation. 

When  a  defendant  answers  without  pleading  such  misnomer  or  questioning  the 
correctness  of  its  corporate  name,  it  is  estopped  from  thereafter  denying  that 
it  was  sued  by  its  correct  name. 

When  a  party  is  known  by  different  names  he  may  be  sued  under  either  withomt 
an  alias,  which  rule  applies  to  corporations  as  well  as  individuals. 
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Wiiea  a  judgmeDt  creditor's  action  is  not  brought  to  set  aside  a  transfer  of  prop- 
erty by  a  debtor  but  merely  to  assert  a  Hen  upon  property  transferred  through 
two  successive  assignees,  the  first  assignee  is  not  a  necessary  party. 

£?idence  showing  successive  transfers  of  corporate  property  to  an  individual  and 
soother  corporation  managed  by  the  same  officers  considered,  and 

Eeld,  that  the  transactions  constituted  a  constructive  fraud  against  creditors  and 
that  the  property  was  subject  to  an  equitable  lien. 

Appeal  by  the  plaintiff,  Frank  W.  McNeal,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  the  Hayes  Machine 
Company,  In corix) rated,  entered  iii  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  20th  day  of  July,  1906,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York 
Special  Term,  dismissing  the  complaint  upon  the  merits  as  to  said 
defendant. 

Isaac  N,  Miller ^  for  the  appellant. 

Frank D,  Arthur^  for  the  respondent. 

Laugulin,  J. : 

Tliis  is  an  action  by  a  judgment  creditor  to  establish  a  lien  upon 
property  of  the  judgment  debtor  in  the  bands  of  a  second  assignee 
thereof. 

On  the  28th  day  of  December,  1891,  a  certificate  of  incorpora- 
tion incorporating  the  "John  J.  Hayes  Machine  Company"  as  a 
domestic  corporation  was  duly  filed.  The  certificate  stated  that  it 
was  to  be  formed  "  to  manufacture  and  sell  machines  of  iron,  steel, 
or  other  metals,  and  to  carry  on  a  general  machine  shop  business," 
and  that  its  business  was  to  be  located  in  Brooklyn.  The  ca))ital 
stock  aggregated  $10,000,  consisting  of  100  shares  of  the  par  value 
of  $100  each.  The  corporation  duly  organized  and  tlicrcaftcr 
carried  on  business  at  Xos.  108  to  118  West  street,  Brooklyn,  under 
the  name  "  Hayes  Machine  Company,"  for  many  years  prior  to  the 
year  1003;  and  the  name  printed  and  used  on  its  letter-heads, 
instead  of  conforming  to  its  certificate  of  incorporation,  was 
'*  Hayes  Machine  Co.,"  and  it  caused  a  sign  giving  tlie  same 
name  to  h^  conspicuously  attached  to  the  exterior  of  its  plant. 
Such  were  the  facts  when,  on  the  2l8t  day  of  April,  1903,  the 
plaintiff  delivered  to  the  company,  at  its  said  plant,  a  "Johnson 
Aatoraatic  Press, '  of  the  value  of  $1,200,  to  be  altered  and  repaired 
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pursuant  to  an  agreement  made  between  the  parties.  On  the  fif- 
teenth day  of  June  thereafter,  the  plaintifE  brought  an  action  in  the 
Supreme  Court  in  the  county  of  New  York  against  the  company 
in  the  name  under  which  it  was  doing  business,  to  recover  dam- 
ages for  an  alleged  breach  of  the  contract  to  alter  and  repair  said 
preSvS,  and  for  negligence  in  repairing  the  same,  it  being  alleged 
tluit  tlie  press  had  been  rendered  vahieless  by  the  defendant.  The 
defendant  answered  in  the  name  under  which  it  was  sued,  without 
pleading  a  misnomer  or  suggesting  any  mistake  in  its  corporate 
name.  The  answer  was  verified  by  its  treasurer  on  the  25th 
day  of  August,  1903,  and  although  it  did  not  specifically  admit 
tliat  it  was  a  domestic  corporation,  it  admitted  the  making  of 
the  contract  alleged  in  the  complaint  and  averred  performance, 
and  denied  damaging  the  machine.  During  the  pendency  and 
before  the  trial  of  this  action,  the  company,  in  the  name  under 
which  it  was  incorporated,  by  a  bill  of  cale  bearing  date  April  28, 
lOOi,  assigned  to  one  Samuel  W.  Low,  for  a  consideration  specified 
in  the  bill  of  sale  as  one  dollar,  "  all  of  its  assets  of  every  kind  and 
nature,  including  tools,  machinery,  stock  on  hand,  patterns  and 
patents,  excepting  only  those  accounts  receivable,  due  and  payable 
on  or  before  April  2nd,  1904^."  The  bill  of  sale  was  executed  by 
the  treasurer  who  had  verified  the  answer,  and  by  the  president, 
pursuant  to  a  resolution  adopted  at  a  meeting  of  the  stockholders  at 
which  all  stock  was  represented.  The  minutes  of  the  meeting  of 
the  stockholders  showed  that  the  stock  of  the  company  was  owned 
as  follows :  Sixty-four  shares  by  John  J.  Hayes,  president ;  twelve 
shares  by  Alonzo  W.  Fiske,  Jr.,  treasurer ;  twelve  shares  by  William 
II.  Hayes,  son  of  the  president,  and  twelve  shares  by  Frederick 
Knocher.  The  resolution  adopted  at  the  meeting  of  the  stock- 
holders was  as  follows : 

"  Whereas,  John  J.  Hayes  has  assumed  the  payment  of  all  out- 
standing accounts. 

**  Iiesolvcd^  that  all  assets  of  this  Company,  including  U.  S. 
patents,  but  excluding  the  accounts  due  to  the  company,  prior  to 
April  3rd,  1904,  be  sold  to  Samuel  W.  Low  for  One  Dollar." 

At  the  same  meeting  a  resolution  was  oflEered  and  adopted  as 
follows:  "That  this  company  discontinue  business  and  go  into 
liquidation  as  soon  as  possible."     On  the  eleventh  day  of  May 
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tliereafter,  a  certificate  of  incorporation  bearing  date  the  twenty- 
eighth  day  of  April  —  the  day  the  meetinjj  of  the  stockholders  at 
wiiich  the  execntion  of  the  bill  of  sale  was  authorized  was  held  — 
was  duly  filed,  incorporating  the  "  Hayes  Machine  Company,  Incor- 
porated," as  a  domestic  corporation.  The  certificate  of  incorpora- 
tion sliowed  that  it  was  incorporated  "  to  manufacture  and  Roll 
special  and  general  machinery  and  to  do  a  general  maclnne  shop 
business."  The  incorporators  were  said  Low  and  one  Frank  D. 
Arthur,  and  said  Fiske,  who  was  treasurer  of  the  old  company, 
and  they  were  named  as  the  directors  for  the  first  year.  The 
capital  stock  of  the  company  was  to  consist  of  200  shares  of  the  par 
value  of  $100  each.  On  the  day  following  the  incorporation  of 
the  new  company,  Low  executed  a  bill  of  sale  to  it  of  "  all  the 
assets  and  patents  that  I  acquired  from  the  John  J.  Hayes  Machine 
Company  and  from  John  J.  Hayes  individually,  by  two  certain 
agreements  dated  April  27th,  1904,"  the  consideration  named  in 
the  bill  of  sale  being  the  entire  capital  stock  of  the  new  company, 
to  be  issued,  198  shares  to  said  Low  and  1  share  each  to  said 
Fiske  and  Arthur,  and  it  was  issued  accordingly.  The  record  does 
not  show  what,  if  any,  property  was  transferred  to  Low  by 
Hayes  individually.  Low  became  president,  Fiske,  treasurer,  and 
said  William  H.  Hayes,  son  of  the  president  of  the  old  company, 
secretary,  and  thus,  with  the  exception  of  the  new  president,  the 
officers  of  the  new  company  were  the  same  as  those  of  the  old. 
The  new  corporation  used  the  name  "Hayes  Machine  Co."  in 
large  type  on  its  lettqr-head,  followed  by  the  letters  "  Inc."  in  small 
type,  and  continued  the  same  sign  upon  the  building  and  the  same 
superintendent,  whose  name  also  appeared  upon  the  letter-head, 
and  took  charge  of  the  plant  of  the  old  company  and  continued  the 
bosiness  at  the  same  place.  It  does  not  appear  that  any  notice  was 
sent  by  the  old  company  or  by  the  new  to  the  customers  of  the  old 
company  of  any  change  in  the  ownership  or  management  of  the 
business,  nor  is  there  any  evidence  of  any  facts  which  would  give 
notice  to  the  customers  or  to  people  doing  business  with  the  com- 
pany of  such  change.  There  is  no  evidence  that  the  old  company 
transacted  any  business  after  the  execution  of  the  bill  of  sale  and 
the  adoption  of  the  resolution  to  liquidate  its  business.  Thereafter 
and  on  the  26th  day  of  June,  1905,  the  action   begun   by  the 
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plaintiff  in  1903  against  the  "  Ilayes  Machine  Company  "  came  on 
for  trial.     The  defendant  failed  to  appear  and  plaintiff  took  judg- 
ment for  $1,100,  together  with  interest  and  costs,  being  the  full 
amount  of  his  claim,  less  apparently  $100,  the  contract  i>rice  of 
the  repairs  to  be  made  on  the  press.     Judgment  was  duly  entered 
on  the  28th  day  of  June,  1905,  and  a  transcript  thereof  filed  in  the 
office  of  the  clerk  of  the  county  of  Kings  the  next  day,  and  execu- 
tion duly  issued  thereon  to  the  sheriff  of  Kings  county,  where  tlie 
judgment  debtor  resided,  was  returned  unsatisfied  prior  to  the  com- 
mencement of  this  action.     In  this  action  the  old  company  defaulted, 
but  the  new  company  appeared  and  defended.     It  was  shown  that 
the  automatic  press  which  plaintiff  delivered  to  the  old  company 
for  repairs  still  remained  at  the  plant  and  that  shortly  i>rior  to  the 
1st  of  May,  1904,  which  would  be  about  the  time  the  old  company 
authorized  the  bill  of  sale  to  Low,  the  treasurer  of  the  old  company, 
in  tlie  presence  of  its  secretary,  informed  a  representative  of  a  mercan- 
tile agency  who  called  with  a  view  to  giving  the  company  a  rating  that 
the  assets  of  the  company  were  about  $20,000  and  that  its  liabilities 
were  $3,000  or  $4,000,  and  that  on  the  tenth  day  of  Jaimary  there- 
after, he  again  called  and  interviewed  Zc>i^?,  the  president  of  the  new 
company,  for  the  purpose  of  giving  the  new  company  a  rating,  and 
was  informed  that  it  had  succeeded  the  Ilayes  Machine  Company, 
which  on  May  1,  1904,  had  assets  aggregating  $20,000,  which  he 
itemized  as  follows :  "  Tools  and  machinery,  $7,045  ;  stock  finished, 
$4,112.69;    patterns,  $3,842.31;    patents,  $5,000,"   and   that   the 
assets  of  the  new  company  were  the  same  except  that  it  had  added 
tools  of  the  value  of  $800  since  May  1,  1904,  and  he  claimed  that 
there  were  no  liabilities.     The  defendant  showed  that  there  was  no 
corporation  by  the  name  of  "  Ilayes  Machine  Company,"  and  Low 
testified   that  he   purchased   the   assets   from   the  John  J.  Ilayes 
Machine  Company  and  had  no  knowledge  of  plaintiff's  claim  until 
the  sheriff  came  with  the  execution  against  the  Ilayes  Machine 
Company  hi  August,  1905;  that  he  paid  $10,000  for  the  assets, 
$5,000  in  cash  to  John  J.  Ilayes  and  $5,000  in  notes  payable  to  the 
order  of  John  J.  Hayes,  individually  ;  that  he  received  an  inventory 
of  the  property  and  was  informed  by  Fiske,  the  treasurer  of  the 
company,  that  the  press  which  plaintiff  delivered  to  the  company 
did  not  belong  to  the  company,  but  that  he  took  everything  else 
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except  the  book  accounts;  that  lie  received  no  statement  of  the 
indebtedness  of  the  company,  bnt  presumed  that  it  had  Uabilities. 
Frank  D.  Arthur,  one  of  the  incorporators  of  the  new  company, 
testified  that  lie  represented  Low  in  all  these  transactions ;  that  at 
the  time  Low  purchased  the  assets  of  the  old  company  he  inquired 
of  its  treasurer  about  its  indebtedness  and  was  informed  that  it 
only  owed  some  small  debts  which  would  be  paid,  and  whether 
there  were  actions  pending  against  it  and  was  informed  that  there 
was  bu4  one  action  pending,  and  in  that  the  company  was  plaintiff. 
It  does  not  appear  that  Low  asked  for  or  obtained  a  statement  of 
the  liabilities  of  the  old  company,  or  inquired  with  respect  to  the 
circumstances  under  which  the  plaintiffs  press  was  left  at  the  plant, 
or  why  it  still  remained  there.  The  trial  court  found  and  decided 
that  both  Low  and  the  new  company  were  innocent  purchasers  for 
value  and  took  the  assets  free  and  clear  of  any  liens  of  creditors  of 
the  old  company. 

The  respondent  contends  that  the  plaintiff  had  not  exhausted  his 
remedy  against  the  old  company  and,  therefore,  could  not  maintain 
the  action.  The  basis  of  this  claim  is  that  plaintiff  did  not  show 
that  he  obtained  a  judgment  against  the  old  company  and  that 
execution  had  been  duly  issued  and  returned  unsatisfied  thereon 
prior  to  the  commencement  of  the  action.  The  respondent  invokes 
the  rule,  well  established  by  authority,  that  equitable  assets  can  only 
be  reached  after  the  remedy  at  law  has  been  exhausted,  which  can 
only  be  shown  by  the  return  of  an  execution  unsatisfied.  (Jlarvey 
V.  Briabin^  143  N.  Y.  151 ;  Kerr  v.  Dildirie,  60  Hun,  316  ;  Adee 
V.  Biffler,  81  N.  Y.  349 ;  liearddef/  Scythe  Co.  v.  Foster^  36  id. 
5G1 ;  Dunleoy  v.  Tallmadge^  32  id.  457;  McCtdlough  v.  Colbyy  5 
Bosw.  477.)  This  principle  is  so  well  established  that  it  is  not  open 
to  question.  It  does  not  follow,  however,  that  the  judgment  was 
not  a  judgment  against  the  corporation  merely,  because  there  was 
an  error  in  the  corporate  name,  nor  that  the  execution  should  not 
be  deemed  an  execution  against  the  corporation.  If  the  defendant 
had  defaulted  in  appearing  or  answering  then  the  plaintiff  wuuld 
justly  be  held  to  strict  practice  and  the  judgment  could  only  be 
entered  and  execution  issued  against  the  party  defendant  designated 
in  the  summons  and  satisfied  out  of  its  property  {Schoelll'ojyf  v. 
OhmeiSf  11  Misc.  Rep.  253 ;  FlscJier  v.  Ileiherington^  Id.  575 ;  Durst 
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V.  £:rn8ty  45  id.  627;  Produce  Bank  v.  Morton^  67  N.  Y.  199), 
but  where,  as  here,  the  defendant  appeared  and  answered  without 
pleading  the  misnomer  in  abatement  or  questioning  that  the  name 
by  which  it  was  designated  in  the  summons  was  its  correct  corpo- 
rate name,  it  will  be  deemed  estopped  from  thereafter  denying  that 
the  name  under  which  it  was  sued  is  its  correct  corporate  name 
(Freem.  Judg.  [4th  ed.]  §  154  ;  First  National  Bonh  v.  Joggers^  31 
Md.  38;  Waterhury  v.  Mather ^  16  Wend.  611 ;  Talker  y.  Wallace^ 
6  Daly,  364),  and  in  fact  the  judgment  in  such  circumstances  is  an 
adjudication  as  to  the  name  of  the  defendant.  ( Waterhury  v, 
Mather y  supra)  It  is  to  be  borne  in  mind  tliat  the  name  by  which 
the  old  company  was  sued  was  tlie  name  which  it  had  assumed  and  in 
which  it  had  transacted  its  business  and  by  which  it  was  known. 
It  is  well  settled  that  where  a  party  is  known  by  different  names 
he  may  be  sued  under  eitlier  without  an  alias.  {Isaacs  v.  Mhitz^ 
16  Daly,  468.)  I  see  no  room  for  distinction  in  this  regard  between 
a  corporation  and  an  individual.  I  am  of  opinion,  therefore,  that 
the  judgment  should  be  deemed  to  be  a  judgment  against  the  John 
J.  Hayes  Machine  Company  ;  that  the  execution  should  be  deemed 
to  have  been  issued  against  that  company,  and  that  it  should  be  pre- 
sumed from  tlie  return  of  tlie  execution  unsatisfied  that  the  sheriff 
was  unable  to  find  any  property  of  that  company  upon  which  to  levy 
the  execution.  It  is  the  duty  of  tlie  sheriff  in  executing  an  execu- 
tion to  act  under  the  direction  of  the  attorney  for  the  plaintiff. 
{Root  V.  Wa^jneVy  30  N.  Y.  9.)  It  should  be  presumed  that  the 
attorney  for  the  plaintiff  knew  where  tlie  plant  and  property  of  the 
company  were.  This  also  appears  by  the  fact  that  a  transcript  of  the 
judgment  was  filed  in  Kings  county,  where  the  company  had  been 
doing  business,  and  that  an  effort  was  made  by  the  sheriff  at  the 
former  plant  of  the  company  to  find  property  belonging  to  it,  for  it 
appears  by  the  testimony  of  Low  that  the  sheriff  came  there  with 
the  execution.  According  to  the  evidence  he  must  have  found  the 
new  company  in  possession  and  presumably  claiming  all  the  prop- 
erty. I  am  of  opinion,  therefore,  that  the  plaintiff  has  a  standing 
to  maintain  the  action. 

It  is  further  claimed  that  Low,  individually,  is  a  necessary  party 
to  the  action,  but  I  am  of  opinion  that  this  contention  is  also  errone- 
ous.    It  is  not  sought  in  this  action  to  set  aside  the  respective  trans- 
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fere  of  the  property  from  the  old  company  to  Low,  and  from  him 
to  the  new  company,  and  restore  title  to  the  old  company.  The  . 
plaintiff  merely  claims  an  equitable  Hen  npon  the  assets  of  the 
property  of  the  old  company  now  in  the  possession  of  the  new  com- 
pany, to  the  extent  of  the  amount  of  his  judgment,  interest  and 
costs.  He  does  not  ask  judgment  disturbing  its  title,  excepting  to 
the  extent  of  having  this  lien  declared  against  and  satisfied  out  of 
the  property.  The  title  and  possession  of  tbe  property  as  it  now  is 
in  the  new  company  is  recognized,  but  it  is  to  be  subjected  to  this 
lien  the  same  as  if  the  new  company  had  executed  a  mortgage 
thereon  therefor.  In  snch  case  the  intermediate  transferee  might 
be  a  proper,  but  is  not  a  necessary,  party.  {Cook  v.  Zalr,  50  App. 
Div.  92 ;  Bierschenk  v.  King,  38  id.  3G0.) 

I  am  of  opinion  that  the  finding  of  the  trial  court  that  Low  was 
an  innocent  purchaser  for  value  is  against  the  weiglit  of  evidence, 
and  that  in  any  view  of  the  evidence,  even  though  there  was  no 
actual  fraud,  the  transfer  of  the  property  constituted  a  constructive 
frand  npon  the  creditors  of  the  company  and  is  void  as  against 
them.  It  is  not  necessary  to  decide  whether  the  evidence  would 
have  warranted  a  finding  of  actual  fraud  on  the  part  of  Low,  who  is 
in  reality  the  new  company,  for  in  any  view  of  the  evidence  there  was 
constructive  fraud  which  is  sufficient  to  subject  the  property  trans- 
ferred to  the  lien  of  plaintiff's  judgment.  Low  knew  that  the  old 
company  was  going  out  of  business,  for  he  took  all  of  its  property, 
with  the  exception  of  some  past-due  accounts,  and  he  took  possession 
of  its  plant ;  and  the  resolution  of  the  company,  with  knowledge  of 
which  he  is,  in  the  circumstances,  chargeable,  showed  that  it  intended 
to  discontinue  business  and  terminate  its  career.  Tlie  evidence 
showed  that  he  stated  that  the  value  of  the  property  on  the  1st 
of  May,  1904,  four  days  after  he  purchased  it,  without  any  evidence 
of  a  cliange  of  circumstances,  was  twice  tlie  consideration  paid  by 
him  therefor.  At  most,  he  blindly  assumed  that  the  president  of 
the  old  company,  to  whom  he  paid  the  entire  consideration,  except- 
ing the  nominal  consideration  of  one  dollar,  and  who  owned  less 
than  two-thirds  of  the  stock  of  the  old  company,  was  to  pay  its 
debts,  and  he  made  no  definite  inquiry  with  respect  to  the  extent  of 
its  indebtedness  or  as  to  whom  its  creditors  were.  His  attention  was 
drawn  to  the  plaintiflPs  press,  and  it  was  specifically  stated  that  title 
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to  that  did  not  pass  to  liim  under  the  bill  cf  sale,  and,  so  far  as 
appears,  he  made  no  inquiry  to  ascertain  what,  if  any,  liability  the 
company  had  incurred  by  reason  of  the  presence  of  that  property, 
lie  might  have  ascertained,  if  he  had  inquired,  that  tlie  action  was 
pending  which  subsequently  resulted  in  the  judgment  to  enforce 
which  this  action  is  brought.  The  transfer  to  Low  and  the  organiza-. 
tionofthe  new  company  were  part  of  a  preconceived  plan.  The 
form  in  which  the  transfer  was  made  can  give  the  new  company  no 
greater  protection  than  if  the  property  had  been  transferred  directly 
to  it  and  the  consideration  paid  as  it  was  paid  to  Low,  namely,  by 
the  issue  of  the  entire  capital  stock.  The  treasurer  of  the  old  com- 
pany, who  became  one  of  the  incorporators  of  the  new,  presumably 
under  an  arrangement  made  with  Low  at  the  time  of  the  original 
negotiations,  had  full  knowledge  of  the  facts.  No  explanation  is 
offered  for  changing  the  name  of  the  corporation,  or  as  to  why  I-»ow 
could  not  have  purchased  all  of  its  capital  stock  and  continued  the  busi- 
ness without  forming  a  new  company.  In  the  circumstances,  I  deem 
it  quite  clear  that  the  new  company  took  title  subject  to  the  claims 
of  creditors  of  the  old  company.  It  is  a  well-settled  rule  of  law 
that  the  creditors  of  a  corporation  have  an  equitable  lien  upon  its 
assets  for  the  piyinontof  their  claims.  ( Wllso?i  v.  ^Eollan  Co,^  64 
App.  Div.  337  ;  affd.,  170  X.  Y.  CIS  ;  Cole  v.  2L  L  Co.,  133  id.  164 ; 
Bartlett  v.  Drew,  57  id.  587  ;  Hard  v.  N,  Y.  cJ&  C.  Steam  Ikundry 
Co,,  167  id.  89  ;  People  v.  Ballard,  134  id.  269.)  This  was  not  a 
purchase  of  property  from  a  corporation  in  the  ordinary  course  of 
business.  The  purchaser  knew  that  the  effect  of  the  transfer  was 
to  wind  up  the  business  of  the  old  corporation  without  conforming 
to  the  statutory  provisions  applicable  thereto,  which  would  have 
secured  the  appropriation  of  its  property  to  the  jiayment  of  the 
clair.is  of  its  creditors.  Assuming  that  Low  and  the  other  stock- 
holder of  the  new  corporation  who  was  not  connected  with  the 
old  were  innocent,  and  that  they  believed  that  the  president  of  tlie 
old  company  would  use  the  consideration  paid  by  Low  in  paying 
off  the  claims  of  creditors  of  the  old  company,  yet  of  this  they 
took  the  risk.  They  could  have  protected  themselves  by  an  inquiry 
with  respect  to  the  claims  and  by  seeing  that  the  purchase  price, 
had  it  been  the  fair  value  of  the  property,  was  applied  in  settlement 
of  the  claims  of  creditors;  but  instead  of  doing  this,  they  took  all 
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of  tlie  property  with  tlie  exception  of  these  past-diie  accounts,  the 
amount  or  vahie  of  which  does  not  appear,  and  left  the  company 
stripped  of  its  assets  without  other  than  a  nominal  consideration 
paid  to  it  and  the  creditors  without  remedy  except  to  follow  this 
property  in  their  hands.  This  in  law  clearly  constituted  a  con- 
structive fraud  against  creditors  and  subjects  the  property  in  the 
hands  of  the  new  company  to  a  judgment  of  the  court  declaring 
and  enforcing  an  equitable  lien  of  the  creditors  of  the  old  company 
thereon,  and  subjects  the  new  company  to  liability  to  account  for 
the  property  to  the  extent  necessary  to  satisfy  the  claims  of  the 
creditors  of  the  old  company.  (  Wilso7h  v.  ^olian  Co.^  supra  /  Cole 
V.  JT-  L  Co.y  supra  /  Bartlett  v.  Drew^  supra  /  Ilurd  v.  If,  Y,  <& 
C.  Steam  Laundry  Co.^  supra  ;  People  v.  Ballard^  supra  *  Brum 
V.  Merckant^  Mtdual  Ins.  Co,^  16  Fed.  Rep.  141.) 

It  follows,  therefore,  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Patterson,   P.   J.,   Houghton  and  Lambert,   JJ.,  concurred; 
Scott,  J.,  concurred  in  result. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.     Order  filed. 


Catberene  M.  Bremer,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

First  Department,  3Iarch  15,  1907. 

Eminent  domain — injury  to  easements  by  railroad  viaduct  — failure  to 

show  damage. 

In  an  action  to  recover  damages  to  the  rental  value  of  premises  by  the  main- 
tenance of  a  railroad  viaduct  in  Park  avenue  in  the  city  of  New  York, 
it  appeared  that  there  had  been  no  diminution  in  the  rental  value  of  the 
upper  portion  of  the  building,  and  that  the  vacancy  of  the  lower  portion  ante- 
dated the  period  for  which  damage  was  claimed,  and  was  not  caused  by  the 
building  of  the  viaduct  but  by  the  passage  of  the  Raines  Law,  which  affected 
the  value  of  the  premises  for  saloon  purposes.    On  all  the  evidence, 

Edd,  that  an  award  of  damages  was  not  warranted. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
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in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  12th  day  of  October,  1906,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  New  York  Trial 
Term,  a  jury  having  been  waived. 

Alexander  S.  Lyman  of  counsel  \Ira  A.  Place,  attorney],  for 
the  appellant. 

James  C,  Bushhy  of  counsel  [Bushby  cfe  Berkeley,  attorneys], 
for  the  respondent. 

Clarke,  J. : 

This  action  was  commenced  on  the  5th  day  of  July,  1901,  for 
rental  damages  from  February  16,  1897,  to  June  26,  1900,  for  the 
alleged  maintenance  and  use  by  the  defendant  of  the  viaduct  rail- 
road structure  in  Park  avenue  opposite  premises  then  owned  by  the 
plaintiff,  situated  on  the  northwest  corner  of  Park  avenue  and  One 
Hundred  and  Thirty-second  street.  The  lot  has  a  frontage  on  Park 
avenue  of  twenty  feet  and  extends  along  One  Hundred  and  Thirty- 
second  street  seventy-five  feet.  The  building  is  four-story  brick 
w^ith  an  extension  in  the  rear,  two  stores  on  the  ground  floor,  five 
dwelling  rooms  on  the  second  floor  and  six  dwelling  rooms  on  the 
third  and  fourth  floors.  The  court  found  the  rental  value  was 
depreciated  from  February  16, 1897,  when  trains  were  first  operated 
on  the  structure,  to  June  26,  1900,  when  the  premises  were  sold 
under  foreclosure,  in  the  sum  of  $1,785,  or  at  the  rate  of  $530  per 
year. 

Prior  to  the  viaduct  improvement  the  railroad  structure  opposite 
the  premises  consisted  of  a  depressed  cut  with  retaining  walls  and 
surmounted  by  a  parapet  three  feet  high,  said  structure  being  about 
sixty-three  feet  in  width  from  out  to  out  of  the  retaining  walls  at 
the  surface  of  Park  avenue.  Four  tracks  were  laid  in  said  structure, 
the  base  of  rail  being  about  eighteen  inches  below  the  surface  of 
Park  avenue.  The  depressed  cut  bisected  Park  avenue  between 
One  Hundred  and  Fifteenth  street  and  the  Harlem  river  and 
entirely  prevented  access  from  one  side  of  tlie  avenue  to  the  other 
except  over  bridges.  The  bridge  for  teams  and  pedestrians  was  at 
One  Hundred  and  Twenty-ninth  street  and  bridges  for  pedestrians 
only  at  One  Hundred  and  Thirtieth  and  One  Hundred  and  Thirty- 
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first  streets.  The  extreme  width  of  the  viaduct  structure  opposite 
plaintifPs  soutli  line  was  sixty-two  feet  six  inches  and  at  tlie  north 
line  sixty-two  feet.  The  space,  therefore,  occupied  in  the  avenue 
by  the  new  structure  is  less  tlian  that  occupied  by  the  previous 
depressed  cut  structure.  The  extreme  height  of  the  structure  oppo- 
site the  premises  is  twenty -two  feet  four  inches  above  the  grade  of 
Park  avenue.  The  nearest  portion  of  the  structure  is  distant  from 
plaintiS^s  premises  forty-four  feet  ten  inches  at  the  south  lino 
and  fort}' -seven  feet  eight  and  one-half  inches  at  the  north  line. 
The  avenue  opposite  the  premises,  formerly  occupied  l>y  the 
depressed  cut,  has  been  filled  in,  graded  and  paved,  and  is  now  a 
portion  of  the  surface  of  Park  avenue. 

Charles  Henry  Hall  was  the  common  source  of  title  of  the  plain- 
tiffs predecessor  in  title,  and  the  New  York  and  Harlem  railroad, 
which  corporation  acquired  from  said  Hall,  then  the  owner  of  the 
bed  of  Park  avenue  in  front  of  plaintiffs  premises,  by  a  deed,  a 
strip  of  land  twenty-four  feet  in  width,  extending  along  the  center 
line  of  Park  avenue,  for  tlie  purpose  of  constructing  and  operating 
its  railroad  thereon,  with  the  right  to  slope  any  embankment  or 
excavation  of  its  railroad  structure  to  the  exterior  lines  of  Si\id  ave- 
nue as  then  laid  out  on  paper. 

The  learned  trial  court  excluded  from  evidence  the  said  deed 
from  Hull  to  the  New  York  and  Harlem  Railroad  Company.  It 
also  excluded  chapter  702  of  the  Laws  of  1872;  chapter  907  of  the 
Acts  of  Congress  of  1890  ;*  chapter  339  of  the  Laws  of  1892 ;  chap- 
ter 548  of  the  Laws  of  1894;  chapter  G13  of  the  Laws  of  1S98,  and 
chapter  729  of  the  Laws  of  1901,  which  exclusions  were  duly 
excepted  to. 

The  claim  in  this  case  being  confined  to  damages  caused  by  a 
diminution  of  the  rental  value  from  February  10, 1897,  to  June  20, 
1900,  by  reason  of  the  change  of  the  railroad  structure  from  a  cut 
eighteen  inches  below  the  grade  of  the  street,  which  completely  out 
off  one  side  of  the  avenue  from  the  other,  to  an  elevated  structure 
about  twenty -two  feet  high,  and  a  transformation  of  the  surface  of 
the  street  from  a  cut  to  a  paved  street  allowing  access  in  all  direc- 
tions, requires  an  examination  of  the  evidence  to  see  whether  it 


*See  26  U.  S.  SUt.  at  Large,  426  et  seq,— [Rep. 
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sustains  the  judgment  rendered.  The  best  evidence  of  the  rental 
vahie  is  the  amount  of  the  actual  rents  received.  If  tlie  change 
from  a  surface  to  an  elevated  railroad  inflicts  damage  upon  abutting 
property  it  would  be  natural  to  find  that  portion  of  the  property 
especially  invaded  by  the  structure  suflFering  therefrom.  Although 
by  this  elevation  of  twenty-two  feet  the  trains  have  been  brought 
immediately  opposite  the  windows  of  the  living  portions  of  the 
premises,  it  appears  conclusively  in  the  evidence  that  the  rentals  of 
such  portion  have  not  been  affected  at  all,  but  that  the  same  rents  were 
paid  for  all  the  living  apartments  above  the  ground  floor  throughout 
this  period  of  three  years  that  had  been  paid  theretofore  for  the 
same  apartments.  It  does  appear  that  the  ground  floor,  access  to 
which  has  now  been  made  possible  from  all  directions,  has  been 
vacant  during  this  period,  but  it  had  also  been  vacant  for  more 
than  two  years  prior  thereto.  It  was  formerly  used  as  a  liquor 
saloon  and  the  learned  court  has  found  as  a  matter  of  fact  that  the 
passage  of  the  Raines  Law  in  1896  (Laws  of  1896,  chap.  112) 
injuriously  affected  the  rental  value  of  the  corner  store  of  the 
plaintiff's  premises  for  saloon  purposes. 

Since  all  the  loss  of  rentals,  as  proved,  is  confined  to  the  ground 
floor  and  as  the  vacancies  therein  long  antedated  the  period  for  which 
this  defendant  is  here  sought  to  be  made  responsible,  and  as  there 
is  another  cause  found  by  the  court  which  injuriously  affected  the 
rental  value  of  this  ground  floor  property,  it  is  impossible  to  find  a 
proper  basis  in  the  evidence  for  the  amount  of  damages  awarded  in 
this  case. 

This,  taken  with  errors  committed  in  the  exclusion  of  evidence^ 
leads  to  a  reversal  of  the  judgment  and  the  ordering  of  a  new  trial, 
with  costs  to  the  appellant  to  abide  the  event. 

Patterson,  P.  J.,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.     Order  filed. 
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Morton  H.  C.  Foster,  Respondent,  v.  The  Kew  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

First  Departmeut,  March  15,  1907. 

Eminent  domain  —  injuxy  to  easements  by  Park  avenue  viaduct  in  city 
of  New  York  —  limitation  of  action  —  prior  action  discontinued  insuf- 
ficient to  interrupt  acquisition  of  easement  by  adverse  user  —  measure 
of  damages  for  enlargement  of  viaduct  —  constitutional  law  —  statute 
authorizing  viaduct  not  unconstitutional. 

The  running  of  the  period  of  twenty  years  whereby  a  railroad  may  acquire  the 
right  to  maintain  its  structures  in  front  of  adjoiuing  [)roperty  by  adverse  user 
is  not  stopped  by  the  bringing  of  a  prior  action  for  an  injunction  if  the  action 
was  discontinued. 

The  rule  that  the  bringing  of  an  action  which  is  subsequently  discontinued  does 
not  interrupt  the  running  of  the  Statute  of  Limitations  api)lics  equally  to 
cases  of  prescriptive  rights  obtained  by  adverse  user. 

But  although  a  right  to  damages  caused  by  reason  of  structures  maintained  for 
twenty  years  may  be  lost,  yet,  when  new  structures  are  added  to  those  already 
in  existence,  the  owner  may  recover  the  net  difference  in  money  between  the 
effect  of  new  and  old  structure  while  in  actual  use  less  the  benetit  conferred 
by  the  latter  and  also  the  damage  infiicte<l  by  the  temporary  work  during  the 
period  of  user. 

A  defendant  railroad,  however,  is  not  liable  for  the  acts  of  the  board  of  Park 
avenue  improvement  in  the  city  of  New  York  while  the  viaduct  on  that  avenue 
was  in  the  possession  of  the  board  for  the  purposes  of  construction. 

The  statut<.'s  requiring  change  in  the  viaduct  structure  in  Park  avenue  are  not 
unconstitutional,  and  in  an  action  against  the  railroad  by  a  private  owner  for 
damages  caused  by  such  structure,  it  is  error  to  exclude  evidence  of  said  stat- 
utes and  the  contracts  between  the  Park  avenue  board  and  the  contractors  for 
work  done  in  pursuance  thereof. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
Eiver  Kailroad  Company,  from  a  judgment  of  tlio  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  12th  day  of  October,  lOOG,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  New  York  Trial 
Term,  a  jury  having  been  waived. 

Alexander  S.  Lyman  of  counsel  \Jira  A,  Place^  attorney],  for 
the  appellant. 

James  0,  Bushhy  of  counsel  \^Bushby  cJ&  Berkeley^  attorneys], 
for  the  respondent. 
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Clarke,  J.: 

This  action  was  commenced  April  30,  1900,  to  recover  damages 
for  diminution  of  rental  value  alleged  to  have  been  caused  by  a 
trespass  upon  the  easements  appurtenant  to  plaintiffs  premises 
situated  at  the  southeast  corner  of  Park  avenue  and  One  Hundred 
and  Eighth  street,  by  reason  of  various  railroad  structures  erected 
at  different  times  in  front  of  said  property.  The  premises  are 
known  as  No.  1:1:75  Park  avenue.  The  lot  has  a  frontage  of  fifty 
feet  on  the  avenue  of  the  uniform  width  of  twenty-five  feet  six 
inches.  The  building  is  four-story  brick  with  two  stores  on  the 
ground  floor  and  two  apartments  of  four  rooms  each  on  the  upper 
floors. 

The  history  of  Park  avenue  and  the  occupation  of  a  portion 
thereof  by  railroad  structures  has  been  stated  so  often  in  recent 
cases  in  this  court  and  in  the  Court  of  Appeals  as  not  to  require 
repetition  here.  Pursuant  to  chapter  702  of  the  Laws  of  1872,  the 
railroad  viaduct  structure  of  tlie  New  York  and  Harlem  Railroad 
Company  opposite  the  plaintiff's  premises  was  increased  in  width  so 
as  to  be  about  fifty-nine  feet  wide  at  the  bottom  and  w^as  modified 
so  that  the  base  of  rail  was  tw^enty-fonr  feet  two  and  three- 
quarters  inches  above  the  grade  of  Park  avenue  at  the  south  line  of 
plaintiff's  premises  and  twenty-three  feet  eleven  and  one-quarter 
inches  at  the  north  line  of  plaintiff's  premises  and  four  tracks  were 
laid  thereon,  said  structure  being  surmounted  by  parapet  walls 
about  three  feet  above  the  base  of  rail,  upon  which  structure  trains 
were  continuously  operated  from  the  date  of  completion  of  said 
structure,  in  or  about  the  year  1875.  down  to  September,  1894. 
Pursuant  to  the  provisions  of  chapter  339  of  the  Laws  of  1892,  as 
amended  by  chapter  548  of  the  Laws  of  1894,  tlie  board  for  the  Park 
avenue  improvement  above  One  Hundred  and  Sixth  street,  appointed 
pursuant  to  said  first-mentioned  act,  by  its  contractors  erected  along 
the  easterly  and  westerly  roadways  of  Park  avenue,  between  the 
respective  curb  lines  and  the  j^ermanent  viaduct  structure,  wooden 
trestles,  each  of  which  supported  two  tracks,  and  pursuant  to  the 
direction  of  said  board  trains  were  operated  on  said  temporary 
trestles  from  Soptetnbcr,  1894,  to  February,  1897.  During  said 
period  the  roadbed  of  the  stone  embankment  in  front  of  plaintiff's 
premises  was  increased  in  height  by  said  board  so  that  the  base  of 
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rail  was  abont  five  feet  higlier  after  the  improvement  tlian  it  was 
prior  thereto,  although  the  pai-apet  walls  of  the  former  stone  striic- 
tnre  were  not  changed  nor  added  to. 

It  was  decided  in  Lewis  v.  New  York  ifk  ITarhm  li,  E.  Co.  (1G2 
X.  Y.  202\  plaintiflTs  property  in  that  ease  being  situated  between 
One  Hundred  and  Fonrteenth  and  One  Hundred  and  Fifteontli 
streets,  tliat  while  the  defendants  had  acquired  no  right  by  adverse 
possession  as  against  the  city,  they  had  acquired  certain  rights  by  pre- 
scription as  against  the  abutting  owner ;  that  the  old  structure  had 
stood  in  the  sti*eet  so  long  that  the  railroads  had  acquired  a  pre- 
scriptive right  to  have  it  stand  there  forever  so  far  as  the  plaintiff 
was  concerned;  that  she  could  claim  no  damages  on  account  of 
the  old  structure  so  long  as  it  stood  there ;  that  she  could  claim  no 
damages  for  a  new  structure  wliich  was  erected  in  the  same  place 
and  for  the  same  purpose,  which  inflicted  no  more  injury  upon  her 
property  than  the  old;  that  had  the  new  structure  been  no  higher 
than  the  old  in  front  of  her  property,  none  of  her  rights  would 
have  been  invaded  and  she  would  have  been  entitled  to  no  relief, 
but  that  she  had  the  right  to  recover  the  net  difference  measured  in 
money  between  the  effect  upon  her  property  of  the  old  and  the 
new  structure  while  in  actual  use,  less  the  benefits  conferred  by  the  . 
latter. 

In  the  case  at  bar,  the  action  having  been  begun  on  April  30, 
1900,  plaintiff  has  been  allowed  to  I'ccover  from  September,  1894j 
that  is  for  six  years  prior  to  tlie  commencement  of  the  action,  dam- 
ages for  the  injury  caused  to  his  premises  by  the  existence  of  the 
§tone  viaduct  in  front  of  said  premises,  upon  tho  theory  that  the 
whole  structure,  as  erected  pursuant  to  the  authority  of  the  act  of 
1S73,  constituted  a  trespass  upon  his  easements.  The  plaintiff 
daims  that  as  to  him  the  defendant  had  acquired  no  prescriptive 
rights.  This  claim,  which  has  been  supported  by  the  trial  court,  is 
based  upon  the  fact  that  in  1892  he  commenced  an  action  against 
this  defendant  and  the  New  York  and  Harlem  Railroad  Company 
tor  an  injunction  and  damages  by  reason  of  said  structure  erected 
and  operated  by  trains  under  chapter  702  of  the  Laws  of  1872. 
The  claim  is  that  as  prescription  rests  upon  the  presumption  of  a  lost 
deed  after  adverse  use  and  enjoyment  for  twenty  years,  that  this 
App.  Div.— Vol.  CXVIII.        10 
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presumption  as  to  a  lost  deed  may  be  rebutted,  and  that  so  far  as 
tlie  plaintiff  is  concerned  it  was  rebutted  by  the  bringing  of  the 
action  referred  to.  But  the  said  action  was  discontinued  on  the 
27th  day  of  February,  1900,  prior  to  the  commencement  of  the 
action  at  bar.  "  By  the  discontinuance  of  an  action  the  further  pro- 
ceedings in  tlie  action  are  arrested  not  only,  but  what  has  teen 
done  therein  is  also  annulled  so  that  tlie  action  is  as  if  it  never  had 
been."     {Loeb  v.  Wilh\  100  X.  Y.  231.) 

This  precise  questior.  wiis  before  Mr.  Justice  IIussell  in  this 
Park  avenue  viaduct  litigation  in  Caynphell  v.  Ifexo  Yoi'h  <&  liar- 
Um  Ji,  12.  Co.  (35  Misc.  Rep.  497),  who  said :  "  I  cannot  hold  that 
the  abandoned  suit  of  1891  is  sucl*  a  disturbance  of  that  user  as  to 
justify  the  claim  that  the  use  was  broken.  The  discontinuance  is 
as  forceful  as  the  commencement  of  the  action.  It  was  an  admission 
that  that  action  was  not  maintainable,  and  such  inference  cannot  be 
rebutted  by  the  commencement  of  a  later  action." 

It  has  been  many  times  held  that  the  beginning  of  a  suit  which 
is  subsequently  discontinued  does  not  interrupt  the  running  of  the 
Statute  of  Limitations,  and  in  all  the  cases  dealing  with  prescriptive 
rights,  based  upon  the  presumption  of  a  lost  deed,  the  period  of 
time  of  adverse  user  has  been  put  at  twenty  years,  which  has  l)een 
adopted  by  the  courts  as  the  prescriptive  period  from  analogy  to 
the  Statute  of  LimitatioTis.  {Lemis  v.  Xev)  York  cfe  Ilai'lem  li. 
Co.y  sujyra^  and  cases  thei-ein  cited.) 

It  seems  to  me  that  the  claim,  the  assertion  of  which  was  evi- 
denced "oy  the  beginning  of  the  suit  of  1JS92,  was  abandoned  and 
rendered  of  no  effect  by  the  voluntary  discontinuance,  and,  there- 
fore, constituted  no  interruption  of  the  running  of  the  prescriptive 
period.  If  tlie  court  had  not  iield  that  the  plaintiff  was  entitled  to 
recover  for  the  whole  structure,  as  erected  pursuant  to  the  act  of 
1872,  it  might  well  have  followed  that  it  would  have  held  that  the 
slight  addition  of  about  live  feet  in  the  height  of  the  base  of  rail, 
without  any  elevation  of  the  parapet  and  without  any  widening  of 
the  structure,  would  have  caused  no  material  injury  to  the  plaintiff's 
premises.  It  must  be  borne  in  mind  that  under  the  rule  as  laid 
down  in  the  Lewis  case,  which  case  is  now  a  leading  and  controlling 
authority  by  reason  of  the  decision  in  Muhlker  v.  Harlem  H.  H. 
Co.  (197  U.  S.  544),  the  plaintiff  has  the  right  to  recover  the  net 
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difference  measured  in  money  between  the  effect  of  the  new  and 
tlie  old  structure  while  in  actual  use,  less  the  benefits  conferred  by 
tlie  latter,  and  also  for  the  damages  inflicted  by  the  temporary  work 
during  the  period  of  user.  The  defendant  is  not  liable,  however, 
for  the  acts  of  the  board  for  the  Park  avernie  improvement  while 
either  structure  was  in  its  possession  for  purposes  of  construction. 

It  follows,  therefore,  that  the  judgment  in  the  case  at  bar,  based 
upon  structures  and  during  periods  for  which  the  defendant  was 
not  liable,  cannot  be  sustained. 

As  the  case  must  go  back  for  a  new  trial,  it  becomes  necessary  to 
allude  tT  certain  exceptions  to  the  exclusion  of  evidence  offered  by 
the  defendant. 

The  court  excluded  chapter  702  of  the  Laws  of  1872,  chapter 
339  of  the  Laws  of  1892,  chapter  548  of  the  Laws  of  1894,  chapter 
613  of  the  Laws  of  1898,  the  plans  and  profile  of  the  structure  pro- 
vided to  be  built  by  chapter  702  of  the  Laws  of  1872,  the  plans  of 
the  work  required  to  be  done  by  chapter  333  of  the  Laws  of  1892, 
and  certain  contracts  between  the  Park  aveime  board  and  the  con- 
tractors for  work  to  be  done  under  said  i)lans  and  in  pursuance 
of  said  laws ;  in  other  words,  the  legislative  requirement  for  the 
changes  in  the  structure  theretofore  existing  and  the  plans  and  acts 
done  thereunder,  the  ground  for  the  exclusion  being  tliat  said  acts 
were  unconstitutional.  The  acts  were  not  unconstitutional  and  never 
have  been  so  held.  The  Supreme  Court  of  the  United  States,  refer- 
ring to  the  previous  decisions  of  the  courts  of  this  State  in  the  elevated 
railroad  litigations,  commencing  with  Story  v.  ^ew  York  Elev.  li, 
I?.  Co.  (90  N.  T.  122),  said  in  the  Muhlker  Case  {8tcj?ra) :  "When 
the  plaintiff  acquired  his  title,  those  cases  were  tlie  law  of  New 
York  and  assured  to  him  that  his  easements  of  light  and  air  were 
secured  by  contract  as  expressed  in  those  cases  and  could  not  be 
taken  from  him  without  payment  of  compensation."  This  was  not 
a  holding  that  the  acts  requiring  the  change  in  the  viaduct  structure 
were  unconstitutional,  but  in  the  absence  of  any  provision  in  said 
acts  as  to  the  payment  of  due  compensation  for  any  easement  to  l)e 
taken  thereby  the  Supreme  Court  read  into  the  acts  the  constitu- 
tional provision  affecting  all  legislation,  that  private  property  could 
not  be  taken  for  public  use  without  due  compensation.  It  was 
error,  therefore,  to  exclude  the  evidence  offered. 
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The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Patterson,  P.  J.,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.     Order  filed. 


Mart  A.  Jones,  Individually  and  as  Administratrix,  etc.,  of  Evan 
Jones,  Deceased,  and  Others,  Respondents,  v.  Adelaide  Jonks 
and  Others,  Appellants,  Impleaded  with  Mary  G.  Jones  and 
Others,  Defendants. 

First  Department,  March  8,  1907. 

Appeal  —  decision  of  Oeneral.Term  res  adjudicata  on  subsequent  appeal 
to  Appellate  Division — when  partition  agreement  will  be  enforced  in 
equity. 

The  old  General  Term  had  power  to  reverse  the  decision  of  the  Special  Term 
upon  the  law  and  direct  it  to  make  an  interlocutory  judgment  in  accordance 
with  its  decision  based  upon  facts  found  by  the  trial  judge.  Such  former 
decision  affirms  the  facts,  but  reverses  upon  the  law  and  is  res  a(fjtidiatta  and 
not  to  be  reviewed  by  the  Appellate  Division  upon  a  subsequent  appeal. 

When  parties  have  entered  into  an  agreement,  partly  written  and  partly  oral, 
settling  a  dispute  and  providing  for  the  partition  of  lands  and  both  parties 
have  acted  under  the  agreement  and  acquiesced  in  a  partition  made  by  an 
arbitrator  and  have  remained  in  possession  ever  since,  equity  will  enforce  the 
agreement  and  compel  the  execution  of  the  conveyances  necessary  to  vest  each 
party  with  the  property  awarded  to  him.        • 

Appeal  by  the  defendants,  Adelaide  Jones  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  29th 
day  of  March,  1906,  upon  the  report  of  a  referee,  with  notice  of  an 
intention  to  bring  up  for  review  upon  such  appeal  an  order  or  inter- 
locutory judgment  of  tlie  General  Term  of  tlie  Supreme  Court, 
entered  in  tlie  office  of  the  clerk  of  the  county  of  New  York  on  the 
25th  day  of  October,  1S79,  and  also  an  order  or  interlocutory  judg- 
ment of  the  Special  Term  purporting  to  have  been  made  in 
pursuance  of  said  order  or  judgment  of  the  General  Term. 
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Jiichuj'd  T.  Greene^  for  the  appellants. 
Edward  M.  Shepard^  for  the  respondents. 

Ingraham,  J. : 

This  action  was  commenced  in  1875.  The  original  parties  were 
Evan  Jones  (plaintiflE)  and  John  Jones  (defendant).  The  parties  to 
the  action  had  been  partners,  and  as  snch  had  owned  certain  real 
property  which  had  been  pnrchased  with  the  money  of  the  copart- 
nership, some  of  which  had  been  used  in  the  copartnersliip  business. 
Au  answer  was  interposed  by  the  defendant  John  Jones,  and  the 
Ciise  came  on  for  trial  before  Judge  Van  YorSt  in  February,  1877. 
It  appeared  from  the  evidence  that  the  father  of  the  original  parties 
to  tliis  action  established  a  business,  and  that  both  of  his  sons,  the 
parties  to  the  action,  worked  with  him  in  conducting  it ;  tliat  after 
tlic  death  of  the  father,  the  plaintiflE  and  the  defend?  t  continued 
the  business,  the  earnings  being  paid  to  the  mother  of  the  parties  to 
the  action,  to  whom  letters  of  administration  of  the  father's  estate 
had  l^een  issned,  she  paying  bills  and  the  expenses  of  the  house- 
hold ;  tliat  some  time  after  this  arrangement  the  plaintiflE  went  to 
California,  leaving  the  defendant  to  carry  on  the  business  during 
his  absence  ;  that  upon  the  plain tiflF's  return  ^^rom  California  in  1850 
he  resumed  his  work  with  the  defendant,  and  they  carried  on  this 
business  together  down  to  1870;  that  during  that  time  some  of  the 
money  realized  for  this  business  was  used  in  the  purchase  of  cer- 
tain real  estate,  a  part  of  which  was  used  for  the  business  and  a  part 
was  rented.  Some  time  before  this  copartnership  was  dissolved  it 
appeared  that  the  parties  had  quarreled,  so  that  they  had  not  spoken 
directly  to  each  otlier.  There  seems,  however,  to  have  been  a  friend, 
in  whom  they  both  had  confidence,  named  McCaddin,  and  the 
brothers  were  in  the  habit  of  communicating  with  eacli  other 
throngh  him.  After  the  partnership  had  terminated,  the  defendant 
Claimed  tliat  the  plaintiflF  had  collected  rents  of  this  real  property  to 
which  the  defendant  was  entitled,  and  both  parties  desired  to  settle 
up  their  accounts  and  to  divide  the  real  property  that  had  been 
acfjuired  by  the  money  of  the  copartnersliip.  It  ai)peared  that 
while  the  plaintiflE  was  in  California  there  had  been  purchased  two 
pieces  of  property  which  were  known  as  the  Unionport  property  and 
the  Morrisania  property.     The  plaintiflE  claimed  that  this  property 
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was  copartnership  property,  having,  been  purciiased  with  money  in 
the  hands  of  the  mother  of  the  parties  who  was  administratrix  of 
the  father,  and  who  seems  to  have  joined  with  her  sons  in  carrying 
on  this  business,  and  for  that  reason  tlie  plaintiff  was  entitled  to  have 
these  two  pieces  of  property  treated  as  coi)artnership  property ;  the 
defendant,  however,  claiming  that  this  property  had  been  purclmscd 
by  himself  with  his  own  money  and  that  it  belonged  to  him.  How- 
ever, both  parties  applied  to  McCaddin  to  assist  them  in  settling  np 
and  dividing  this  copartnership  property,  and  an  agreement  was 
finally  arrived  at,  which  was  reduced  to  writing,  and  signed  by  both 
of  the  parties  to  tlie  action.  This  instrument  is  as  follows:  "This 
agreement  made  tliis  2ntli  day  of  May,  1875,  between  John  Jones 
and  Evan  Jones,  both  being  owners  of  property  equal  one-half,  do 
hereby  agree  to  divide  the  same  by  appointing  Henry  McCaddin,  Jr., 
to  receive  our  bids  on  said  property,  the  party  bidding  tlie  highest 
to  have  said  property  or  part  of  it,  the  gross  bids  to  be  divided 
equal,  if  any  difference  over  each  other's  half,  the  other  to  take  a 
mortgage  for  the  same,  the  expense  of  the  conveyancing  each  to 
bear  half,  each  party  to  be  entitled  to  possession  on  the  first  of 
June,  and  to  assume  the  tenants  in  possession  and  tiieir  leases  and 
agreements  and  the  mortgages  on  the  property." 

As  a  part  of  this  settlement  it  was  agreed  that  the  Unionport 
property  and  the  Morrisania  property  should  be  considered  as 
copartnership  property,  the  plaintiff  to  pay  one-half  of  the  cost  of 
carrying  the  property.  Under  this  agreement  both  parties  sub- 
mitted to  McCaddin  bids  for  the  several  pieces  of  property,  the 
plaintiff  making  the  largest  bid  for  No.  6  Centre  street  and  the 
Morrisania  and  Unionport  properties,  and  the  defendant  making 
the  largest  bid  for  the  property  on  the  corner  of  Pearl  and  Centre 
streets,  510  Pearl  street  and  56  Centre  street.  McCaddin,  there, 
fore,  awarded  the  property  to  the  one  making  the  largest  bids  for  it, 
and  the  evidence  is  conclusive  that  each  of  the  parties  entered  into 
exclusive  possession  of  the  properties  awarded  to  him,  and  such  pos- 
session has  continued  until  the  final  judgment.  Th(5  parties  then 
presented  their  accounts  to  each  other,  about  which  they  seem  to 
have  disagreed.  The  defendant  included  in  his  statement  a  claim 
for  taxes,  assessments  and  repairs  and  other  charges  and  expenses 
connected  with  the  Morrisania  and  Unionport  properties  over  and 
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above  the  rents  collected  therefrom,  which  the  plaintiff  refused  to 
allow,  and  the  plaintiff  presented  a  bill  to  the  defendant  for  two 
snms  aggregating  eighty-one  dollars,  one  item  for  flagging  and  the 
other   for  law   expenses,  which  the  defendant   refused  to  alldw. 
The  parties,  therefore,  being  unable  to  agree  upon  a  settlement  of 
these  amounts,  the  defendant  refused  to  convey  any  of  the  property 
to  the  plaintiff,  although  the  plaintiff  tendered  deeds  to  carry  out 
the  partition  agreement  conveying  liis  undivided  intei*est  in  the 
property  awarded  to  the  defendant.    This  action  was  then  brought  to 
enforce  this  partition  agreement  and  for  an  accounting  which  was  tried 
before  Jndge  Van  Vorst.     His  decision  found  the  foregoing  facts : 
That  the  plaintiff  did  not  comply  with  his  agreement  to  adjust  the 
accounts  between  him  and  the  defendant  and  t%  repay  to  the  defend- 
ant one-half  of  the  cost  of  carrying  the  Morrisania  and  Unionport 
property  and  did  not  pay  to  the  defendant  the  one-half  of  the  rents 
which  he  (plaintiff)  had  collected  which  were  a  condition  precedent 
to  the  attachment  of  any  obligation  under  this  instrument  and, 
therefore,  the  defendant  was  justified  in  refusing  to  make  the  divi- 
sion of  the  property  contemplated  by  the  parties,  and  dismissed  the 
complaint.     Upon  an  appeal  to  the  General  Term  this  judgment 
dismissing  the  complaint  was  reversed,  and  the  court,  adopting  the 
findings  of  fact  by  the  trial  conrt,  directed  that  an  interlocutory 
judgment  for  an  accounting  before  a  referee  to  bt5  appointed  by  tlie 
interlocutory  judgment  should  be  entered,  and  that  upon  the  filing 
and  confirmation  of  the  referee's  report  a  further  and  final  judg- 
ment should  be  entered  by  the  Special  Term  for  the  final  disposition 
of  the  entire  controversy  between  the  parties  to  the  action  ;  and  the 
case  was  sent  back  to  the  Special  Term  for  the  entry  of  such  inter- 
locutory judgment.     (18  Hun,  438.)     In  pursuance  of  this  direction 
an  interlocutory  judgment  was  entered  at  the  Special  Term  by  the 
judge  before  whom  the  case  was  tried,  which  recited  the  trial,  the 
judgment  of  the  Special  Term  dismissing  the  complaint,  the  appeal 
to  the   General   Terra  and  the   direction    of   the   General   Term 
tliei-eon  ;  and  it  M*as  ordered  and  adjudged  that  the  facts  so  found, 
as  they  appeared  in  the  written  findings  of  fact,  dated  Xovcmbor 
13,  1877,  signed  by  Mr.  Justice  Vax  Vokst,  be  deemed  a  part  of 
the  interlocutory  judgment,  with  the  like  effect  as  if  incorporated 
therein  fully  and  at  large.     It  was  further  ordcM-ed  that  the  referee 
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should  take  and  settle  the  accounts  of  the  parties ;  that  the  parties 
should  appear  before  the  referee  and  submit  to  tlie  referee  for 
decision  their  disputed  accounts,  severally  and  respectively ;  that 
the  said  referee  make  and  file  his  report  tlierein  with  all  conven- 
ient speed  ;  and  that  the  final  and  furtlier  judgment  of  the  Special 
Term  for  the  final  disposition  of  the  entire  controversy  between 
the  parties  be  reserved  until  the  filing  and  confirmation  of  the  said 
report.  The  defendant  appealed  to  the  Court  of  Appeals  from  this 
order  of  the  General  Term,  but  tliat  appeal  was  dismissed  (81  N.  Y. 
35);  whereupon  the  parties  proceeded  before  the  referee,  sucli 
reference  commencing  on  May  13,  ISSO,  and  it  seems  to  have  pro- 
ceeded with  much  deliberation  until  June  24,  1882,  wlien  tl>e  fur- 
ther reference  was  adjourned  until  July  7,  1882,  at  which  time  there 
was  no  further  adjournment,  and  the  proceeding  seems  to  have  been 
dropped  by  both  parties.  It  would  appear  that  other  actions  were 
commenced  between  the  parties,  and  that  pending  the  determination 
of  these  other  actions  no  further  proceedings  w^ere  had  before  the 
referee.  In  1883  the  defendant  John  Jones  died,  and  in  1898  the 
plaintiff  died.  Subsequently  the  action  was  revived,  and  finally,  on 
the  19th  day  of  December,  1902,  the  trial  was  continued  before  the 
referee,  who,  of  all  the  parties  and  attorneys  to  the  original  action, 
is  the  sole  survivor ;  and  finally,  on  March  13,  1905,  the  referee 
made  his  report,  and  u])on  that  report  final  judgmont  was  entered, 
and  it  is  from  that  judgment  that  these  defendants  appeal. 

In  disposing  of  this  aj)peal  we  are  bound  to  enforce  the  judg- 
ment of  the  General  Term,  and  that  the  questions  there  decided 
are  not  to  be  reviewed  by  this  court  upon  this  appeal.  The  ques- 
tions presented  on  the  aj)peal  from  the  judgment  of  the  Special 
Term  dismissing  the  complaint  were  before  the  General  Term  for 
review,  iand  their  decision  is  the  law  of  the  case.  An  examination 
of  the  opinion  of  Mr.  Justice  Daniels  at  the  General  Term  clearly 
shows  what  the  court  there  intended  to  decide,  and  upon  this 
a])peal  we  should  give  effect  to  the  rule  established  by  the  Gen- 
eral Term,  and  final  judgment  should  be  entered  in  conformity  with 
this  decision.  I  do  not  wish  to  be  understood  as  expressing  any 
doubt  about  the  correctness  of  tlu;  ded.sion  of  the  General  Term,  as 
I  concur  fully  in  the  opinion  of  Mr.  Justice  Daxikls  in  the  di>pot?i- 
tion  of  the  appeal.     That  learned  judge,  in  stating  the  conclusion 
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of  tlte  court,  said :  ^^  Upon  the  facts  so  establislied  and  found  by 
the  judge  the  action  should  have  been  retained  until  a  j)roper 
accounting  could  liave  been  secured,  and  this  portion  of  the  dispute 
deteniiiiied  l^etween  tlie  parties,  and  upon  that  deternnnation  a 
direction  could  then  be  made  for  the  payment  of  the  balance  found 
due  on  the  accounts,  and  the  consummation  of  the  written  agree- 
ment by  the  execution  and  delivery  of  the  proper  deeds  for  the 
conveyance  of  the  real  estate." 

The  court,  therefore,  having  determined  the  proper  judgment 
that  should  have  been  entered  by  the  Special  Term,  upon  the  facts 
found  by  the  Special  Term,  sent  the  case  back  to  the  Special  Term 
for  the  proper  interlocutory  judgment  to  be  there  entered,  and  in 
pursuance  of  such  direction  the  interlocutory  judgment  was  entered 
and  the  accounting  had,  and  under  this  direction  of  the  General 
Term,  tlie  condition  of  the  accounts  between  the  parties  being 
ascertained,  judgment  was  to  be  entered  directing  the  payment  of 
the  amount  found  due  and  for  the  execution  of  the  conveyances  to 
carry  the  partition  agreement  into  effect.  Counsel  for  tlie  appel- 
lants contends  that  this  direction  of  the  General  Term  was  unauthor- 
ized, and  that  the  court  had  no  power  to  direct  an  interlocutory 
judgment  under  the  decision  of  the  Court  of  Appeals  in  V(m 
Btnren  v.  Wotherspoon  (16*4  N.  Y.  368),  but  it  seems  to  me  that 
counsel  entirely  misapprehends  that  case.  In  this  case  the  General 
Term  did  not  attempt  to  retry  the  action  or  to  interfere  with  the  find- 
ings of  fact  by  the  Special  Term.  The  only  disagreement  between 
the  two  courts  wjis  as  to  the  judgment  to  which  the  parties  were 
entitled  upon  the  facts  found,  and  the  General  Term  held  that  upon 
tlie  facts  found  the  dismissal  of  the  complaint  was  error,  but  that 
the  court  should  have  directed  an  interlocutory  judgment  for  an 
accounting,  with  a  iinal  statement  of  the  accounts  between  the 
parties,  and  the  case  was  sent  back  to  the  Special  Term  with  a 
direction  tliat  such  interlocutory  judgment  be  entered. 

In  the  Van  Bexiren  Case  (s^cpra)  the  Appellate  Division  (12  App. 
Div.  421,  429)  reversed  a  judgment  upon  questions  of  law  only  and 
directed  a  reference  to  take  proof  of  certain  facts  upon  which  a  final 
judgment  in  favor  of  the  plaintiffs  therein  was  ordered.  The  court 
held  that  while  the  Appellate  Division  was  authorized  to  reverse 
upon  the  facts  it  did  not  exercise  that  jurisdiction  ;  that  it  was  not 
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authorized  to  reverse  upon  the  law  in  that  case,  as  there  was  evi- 
dence to  sustain  the  findings  of  fact,  and  upon  tliose  findings  oi 
fact  the  defendants  were  entitled  to  judgment.  In  this  case  the 
General  Term  reversed  upon  the  law  and  simply  directed  the  Special 
Term  to  make  an  interlocutory  judgment  in  accordance  with  this 
decision  based  upon  the  facts  found  hy  the  trial  judge,  which  was 
an  affirmance  of  the  facts  but  a  reversal  upon  the  law,  a  decision 
whicli  we  should  not  on  this  appeal  review. 

The  accounting  between  the  parties  having  been  taken  before  the 
referee,  the  only  substantial  question  presented  upon  this  appeal  is 
whether  any  error  was  committed  upon  that  accounting,  and 
whether,  upon  the  state  of  the  accounts  having  been  ascertained,  the 
final  judgment  that  was  entered  was  in  accordance  with  the  interloc- 
utory judgment  and  the  determination  by  the  General  Term  as  to 
tlie  rights  of  the  parties.  I  think  the  report  of  the  referee  was  sus- 
tained by  the  evidence  and  that  the  court  below  was  justified  in 
confirming  it.  In  consequence  of  the  long  period  that  elapsed  since 
the  action  was  commenced  and  the  death  of  both  parties  to  the 
action,  it  was  difficult  to  ascertain  exactly  the  account  between  the 
parties  at  the  termination  of  the  partnership ;  but  both  the  original 
plaintiff  and  defendant  were  examined  before  the  referee,  and,  so 
far  as  is  disclosed  by  tlie  evidence,  tlie  referee  correctly  deternjined 
the  questions  presented  to  him  and  the  final  judgment,  therefore, 
correctly  required  the  representatives  of  the  defendant  to  pay  to 
the  representatives  of  the  plaintiff  the  amount  found  due  upon  that 
accounting. 

I  think  there  can  be  no  serious  question  but  that  the  parties  to 
this  action  were  entitled  to  have  this  partition  agreement  carried 
out.  There  seems  to  be  no  dispute  but  what  the  parties  acted  under 
the  partition  agreement,  and  each  of  the  parties  acquiesced  in  the 
award  made  by  McCaddin  after  the  bids  had  been  submitted  and 
took  actual  possession  of  the  property  awarded  to  him,  which  pos- 
session has  been  maintained  to  the  present  time.  It  was  thus  a  par- 
tition agreement  partly  in  writing  and  partly  by  parol,  actually  exe- 
cuted, that  a  court  of  equity  would  enforce  by  requiring  the  parties 
to  execute  the  necessary  conveyances  to  vest  each  party  with  the 
title  to  the  property  which  had  been  awarded  to  him.  (Wood  v. 
Fleet,  36  N.  T.  499;  Taylor  v,  Millard,  118  id.  244.) 
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I  think  that  this  final  judgment  does  sabstantial  justice ;  that  it  is 
in  accordance  with  settled  principles,  and  that  this  litigation,  extend- 
ing as  it  has  over  tiiirty  years,  should  now  be  finally  disposed  of, 
and  the  judgment  should,  tlier^fore,  be  afiirmed,  with  costs. 

Pattebsom,  p.  «r.,  Laughlin,  Houghton  and  Lambert,  JJ., 
concurred. 

Judgment  affirmed,  with  costs.     Order  filed. 


Joseph  Ferrari,  Kespondent,  v.  Interurban  Street  Eailwat 
Company,  Appellant. 

First  DepartmeDt,  March  8,  1907. 

Trial — erroneous  char^  as  to  effect  of  attempt  to  bribe  witness  and 
fkilure  to  produce  witnesses. 

When  it  is  a  question  as  to  whether  the  dcfeadant's  ageot  attempted  to  bribe  or 
improperly  influence  a  witness,  it  is  error  to  instruct  the  jury  that  such  an 
attempt,  if  found  to  have  been  made,  affords  a  ''presumption"  against  the 
whole  of  the  defendant's  evidence.  Sucli  an  act  creates  no  presumption  wliat- 
cver  bnt  is  simply  a  circumstance  to  be  considered  by  the  jury  in  determining 
the  weight  of  the  evidence. 

So,  too,  it  is  error  to  charge  that  the  failure  to  call  as  a  witness  a  person  who  was 
present  at  the  alleged  attempt  at  bribery  creates  a  *'  presumption  "  that  his  tes- 
timony would  have  been  unfavorable.  No  presumption  exists  against  a  party 
for  failing  to  call  a  witness  even  though  able  to  do  so,  but  the  jui'y  may  con- 
sider that  if  called  the  testimony  of  the  absent  witness  would  not  have  sustained 
the  defendant's  contention. 

It  is  also  error  to  sustain  the  plaintiff's  attorney  in  the  statement  that  the  failure 
of  the  defendant  to  call  as  witnesses  passengers  on  the  car  on  which  the  plaintiff 
was  injured  raises  a  presumption  against  it. 

Sach  erroneous  instructions  require  the  reversal  of  a  judgment  for  the  plaintiff 
although  the  verdict  bo  not  against  the  weight  of  evidence  if  sharp  questions 
of  fact  were  presented  and  the  plaintiff's  evidence  was  open  to  criticism. 

Appeal  by  the  defendant,  the  Interurban  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  ulain- 
tiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  23d  day  of  April,  1900,  upon  the  verdict  of  a  jury  for  J?3,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  23d  day 
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of  April,  1906,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Charles  F.  Browriy  for  the  appellant. 

Ferdinand  E.  M,  BuUowa^  for  the  respondent. 

Inoraham,  J : 

The  only  questions  which  I  deem  at  all  material  upon  this  appeal 
arise  upon  exceptions  to  the  charge  of  the  learned  trial  judge. 

Upon  the  trial  a  witness  named  Julia  Collins  was  called  for  the 
plaintiflf.  She  testified  that  one  Curry,  who  was  an  inspector  in  the 
employ  of  the  defendant,  and  whose  duty  it  was  to  see  witnesses 
and  obtain  from  tlioin  a  statement  of  what  they  could  testify  to  in 
reference  to  accidents,  came  to  the  witness  and  asked  her  if  she 
would  give  him  a  statement,  to  which  she  replied  that  she  would  ; 
that  she  gave  him  a  statement  with  which  he  was  not  satisfied,  say- 
ing it  was  not  good  for  the  company,  and  wanted  a  longer  state- 
ment ;  that  the  witness  told  the  inspector  that  that  was  all  she  knew  ; 
that  he  then  asked  her  if  she  would  go  for  the  company  and  she  said, 
no ;  that  he  said  he  would  fix  her  up  if  the  company  should  finally 
win  ;  she  said,  no,  no;  she  would  not,  no;  that  this  conversation 
was  three  or  four  months  after  the  accident;  that  although  the  wit- 
ness had  been  examined  at  a  former  trial  prior  to  which  she  had 
stated  these  facts  to  the  plaintiffs  counsel,  she  was  not  examined 
about  them,  Curry  was  called  as  a  witness  for  the  defendant  and 
denied  this  whole  conversation.  He  stated  that  he  called  on  the 
witness  and  asked  her  to  give  him  a  statement ;  that  she  gave  him 
a  statement,  but  that  the  rest  of  her  testimony  was  untrue,  and  that 
he  had  no  such  conversation  with  her ;  that  he  saw  her  in  company 
with  a  man  named  Whelan,  one  of  the  company's  investigators; 
that  he  simply  asked  her  for  a  statement,  which  she  gave  him,  and 
which  he  turned  over  to  the  attorneys  for  the  defendant ;  that  he 
did  not  ask  her  for  another  statement  and  never  went  back  to  see 
her ;  that  he  did  not  say  the  statement  was  good,  bad  or  indiflFerent 
for  the  company,  made  no  comment  at  all,  and  asked  her  no  further 
questions. 

In  commenting  upon  this  testimony  the  learned  trial  judge  stated 
that  Curry  had  testified  in  substance  that  after  he  had  obtained  a 
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statement  from  his  witness  he  said  that  "it  was  not  a  sufficiently 
long  statement  to  be  of  any  use  to  the  company,  and  that  if  she 
wonld  make  them  a  further  and  longer  statement  —  I  don't  under- 
stand that  she  claimed  that  he  asked  her  to  state  any  specific  thing, 
or  to  deny  that  she  had  seen  what  she  claimed  to  have  seen  —  that 
the  company  would  *  fix  it  up  if  the  company  should  finally  win.' 
Carry  denies  this,  and  it  is  for  you  to  say,  as  I  have  already  stated, 
^rsly  whether  he  used  this  language  or  not,  and  secondly^  if  he  did, 
whether  there  was  in  it  by  any  fair  inference,  judging  from  the 
words  themselves  and  the  circumstances,  any  suggestion  on  his  part 
of  bribery,  to  induce  her  to  withhold  her  testimony  from  the  plain- 
tiff or  to  give  a  different  version  of  it  for  the  defendant.     It  has 
lieen  stated  by  the  highest  court  in  this  State  that  whoie  it  appears 
that  on  one  side  there  had  been  forgery  or  fraud  in  some  material 
parts  of  the  evidence,  and  they  are  discovered  to  be  (the)  contrivance 
of  a  party  to  the  proceeding,  it  affords  the  presumption  against  the 
whole  of  the  evidence  on  that  side  of  the  question,  and  has  the 
effect  of  gaining  a  more  ready  admission  to  the  evidence  of  the  other 
party.     It  is  not  conclusive  even  when  believed  by  the  jury,  because 
a  party  may  think  he  has  a  bad  case,  when  in  fact  he  has  a  good 
one,  but  it  tends  to  discredit  his  witnesses  and  to  cast  doubt  upon 
his   position.'*     To   this   charge   the    counsel    for    the   defendant 
excepted. 

This  charge  was  taken  in  part  from  1  Phillips  on  Evidence  (C.  &  IT. 
&  Ed.  Notes,  627),  which  was  quoted  by  the  Court  of  Appeals  in 
the  case  referred  to  by  the  learned  trial  court  {Koioach  v.  Met,  St. 
/?.  Co.,  166  K  T.  433) ;  but  I  think  that  this  quotation  without  stat- 
ing the  qualification  in  the  opinion,  was  quite  misleading.  What 
the  Court  of  Appeals  said  was  that  "Evidence  tending  to  show  that 
a  party  to  an  action  tried  to  bribe  a  witness  to  give  false  testimony  in 
his  favor,  although  collateral  to  the  issues,  is  competent  as  an  admis- 
sion by  acts  and  conduct  that  his  case  is  weak  and  his  evidence  dis- 
honest. It  is  somewhat  like  an  attempt  by  a  prisoner  to  escai)c  before 
trial,  er  to  prove  a  false  alibi,  or  by  a  merchant  to  make  way  with  his 
books  of  account,  except  that  it  goes  farther  than  some  of  these 
instances,  for  in  addition  to  reflecting  on  the  case,  it  reflects  upon 
the  evidence  on  that  side  of  the  controversy.  *  Where  it  a])pear3 
that  on  one  side  there  has  been  forgery  or  fraud  in  some  material 
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parts  of  the  evidence,  and  they  are  discovered  to  be  the  contrivance 
of  a  party  to  the  proceeding,  it  affords  a  presumption  against  the 
whole  of  the  evidence  on  that  side  of  the  question,  and  has  the  effect 
of  gaining  a  more  ready  admission  to  the  evidence  of  the  other  party.' 
(I  PhilHps  on  Ev.  [C.  &  II.  Notes*],  627.)  It  is  not  conclusive,  even 
when  believed  by  the  jury,  because  a  party  may  tliink  he  has  a  bad 
case  when  in  fact  lie  has  a  good  one,  but  it  tends  to  discredit  his  wit- 
nesses and  to  cast  doubt  upon  liis  position.  It  is  for  the  considera- 
tion of  the  jury,  after  ample  opportunity  for  explanation  and  denial, 
under  proper  instructions  to  prevent  them  from  giving  undue  atten- 
tion to  the  collateral  matter  to  the  detriment  of  the  main  issue." 

The  guarded  language  here  used  shows,  1  think,  the  limitation  as 
to  tlie  effect  of  such  testimony.  Assuming  in  this  case  that  the 
effect  of  this  statement  of  tlie  inspector  for  the  defendant  was 
an  attempt  to  improperly  influence  the  witness,  the  jury  should 
have  been  carefully  instructed  that  they  should  give  to  such  a 
statement  of  purely  collateral  matter  such'  effect  only  as  the  law 
gives  it.  It  is  said  in  the  Nowa<:Tc  Case  {supra)  that  such  evidence 
"  is  for  the  consideration  of  the  jury,  *  *  *  under  proper  instruc- 
tions to  prevent  them  from  giving  undue  attention  to  the  collateml 
matter  to  the  detriment  of  the  main  issue."  The  word  "presump- 
tion "  has  a  definite  meaning,  and  such  evidence  never  creates  a 
presumption.  It  is  simply  a  circumstance  to  be  considered  by  the 
jury  in  determining  the  weight  of  the  evidence.  To  "presume"  is 
defined  by  Webster  as  "  to  assume"  and  also  as  "  to  take  or  suppose 
to  be  true  or  entitled  to  belief  without  examination  or  proof;"  and 
a  "  presumption  "  is  the  act  of  presuming,  but  the  Court  of  Appeals 
held  the  effect  of  such  an  attempt  to  be  like  an  attempt  of  a  prisoner 
to  escape  before  trial,  or  to  prove  a  false  alibi,  or  of  a  merchant  to 
make  way  with  his  books  of  account,  except  that,  in  addition,  it 
reflects  upon  the  evidence  on  that  side  of  the  controversy.  I  think 
the  mere  fact  that  a  prisoner  attempted  to  escape  before  trial  would 
not  afford  a  presumption  that  he  was  guilty  or  that  that  alone  would 
not  justify  a  jury  in  presuming  his  guilt.  It  is  only  a  fact  that  the 
jury  is  entitled  to  consider  in  weighing  the  evidence,  and  which 
creates  no  presumption  either  in  favor  of  or  against  the  prisoner. 

The  other  question  presented  is  in  relation  to  the  failure  of  the 

♦See  C.  &  H.  &  Ed.  Notes.— [Rep. 
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defendant  to  produce  Wbelan  whom  Curry,  the  defendant's  inspec- 
tor, testified  was  present  at  his  interview  with  the  witness  Collins  as 
a  witness.     Curry  testified  that  he  went  to  see  her  "  in  company 
with  Mr.  Whelan,  one  of  our  investigators."     In  relation  to  the  fail- 
ure to  call  Wlielan,  counsel  for  the  defendant  asked  the  court  to 
charge  that  there  was  no  evidence  that  the  testimony  of  tlie  absent 
investigator,  who  was  with  Curry,  would  be  otherwise  than  cumula- 
tive evidence  to  that  already  given,  and  to  tliat  request  the  court 
seeins  to  liave  acquiesced.     Counsel  for  the  defendant  then  asked 
the  conrt  to  charge  that  the  jury  could  draw  no  adverse  inference 
against  the  defendant  because  defendant  did  not  produce  a  witness 
whose  evidence  would  merely  be  cunmlative  to  that  already  given. 
This  the  court  declined  to  do,  saying:  ''I  will  charge  this,  gentle- 
men, the  rule  is  that  where  a  party  has  within  his  control,  or  under 
his  control,  evidence  which  he  might  produce,  and  which  is  material 
to  the  issue,  and  he  has  neglected  to  do  it,  it  raises  an  unfavorable 
presumption  as  to  him."     To  this  charge  the  defendant  excepted. 
The  learned  trial  court  here  used  the  same  word  "  presumption  " 
tliat  had  been  nsed  in  relation  to  the  act  of  the  investigator  to 
which  attention  has  been  called,  but  it  is  clear  that  there  is  no  pre- 
sumption against  a  party  for  failing  to  call  a  witness,  even  though 
Le  was  able  to  call  him  and  did  not  do  so.     The  jury  might  con- 
sider that  if  called,  the  testimony  of  the  absent  witness  would  not 
sustain  the  defendant's  contention  of  the  occurrence  as  to  which  he 
could  testify,  but  that  created  no  presumption  against  the  defendant. 
It  appears  in  the  record   that  in  summing  up,  counsel  for  the 
plaintiff  commented  upon  the  failure  of  counsel  for  the  defendant 
to  call  Whelan  as  a  witness,  stating  to  the  jury  that  it  was  a  rule 
of  law  that  he  who  fails  to  produce  a  witness  who  would  know  of 
the  circumstances  which  are  being  testified  to,  the  presumption  is 
against  him  and  the  jury  may  take  that  presumption  and  call  for 
the  application  of  the  rule  which  shows  a  presumption  against  this 
defendant  because  of  its  failure  to  produce  the  other  investigator 
or  notary  public.     Counsel  for  the  plaintiff  also  called  for  the  appli- 
cation of  that  principle  of  law  for  the  reason  that  the  defendant 
failed   to  produce  the  passengera  in  the  car.     This  claim  by  the 
plaintiff's  counsel  as  to  the  effect  of  failing  to  call  these  witnesses 
sustained  by  the  court  was  not  justified  by  the  rule. 
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There  was  a  sharp  question  of  fact  presented  as  to  the  liability 
of  the  defendant  for  this  injury,  and  while  the  evidence  would  not 
justify  the  court  in  reversing  the  judgment  upon  the  ground  that 
the  verdict  was  against  the  weight  of  evidence,  there  are  circum- 
stances connected  with  the  plaintiff's  evidence  which  subjects  it  to 
criticism.  It  may  well  be  that  the  jury  considered  the  instrnetioiKs 
that  they  had  received  as  justifying  them  in  assuming  that  they  could 
act  upon  the  presumption  that  the  court  had  told  them  affected  the 
defendant's  whole  case  and  based  their  verdict  upon  such  presumiv 
tion  instead  of  a  consideration  of  the  testimony  considered  in  the 
light  of  the  incidents  which  had  appeared  upon  the  trial,  and  which 
they  were  only  entitled  to  consider  in  determining  the  weight  to  be 
given  to  the  evidence.  I  think,  therefore,  that  the  instruction 
given  to  the  jury,  to  which  attention  has  been  called,  requires  a 
reversal  of  the  judgment. 

The  judgment  and  order  appealed  from  are,  therefore,  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Patterson,  P.  J.,  Laughlin  and  Lambert,  JJ.,  concurred ; 
Houghton,  J.,  concurred  on  last  ground. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event.     Order  filed. 


Charles  F.  Goepel,  Appellant,  v.  Robinson  Machine  Company, 

Respondent. 

First  Department,  March  8,  1907. 

Practice  —  when  actions  should  be  consolidated  —  payment  of  costs  by 
defendant  —  when  attachment  in  consolidated  action  should  not  be 
vacated. 

An  action  upon  a  promissory  note  brought  in  the  City  Court  of  New  York  should 
be  consolidated  'with  a  prior  action  upon  a  promissory  note  brought  in  the 
Supreme  Court  when  tlie  only  grounds  upon  which  the  consolidation  is  resisted 
is  the  possibility  that  the  plaintifT  m^iy  get  his  case  upon  the  short  calendar  of 
the  City  Court  and  obtain  an  earlier  trial. 
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On  such  coziBolidation,  however,  the  defendant  should  pay  the  costs  in  the  City 
Court,  and  an  attachment  granted  in  that  court  should  not  he  vacated  even 
though  the  plaintiff  has  ohtainod  security  in  the  prior  action  in  the  Supreme 
Court 

Appeal  by  the  plaintiff,  Charles  F.  Goepel,  from  an  order  of 
tlie  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  tlie  county  of  New  York  on 
the  2l8t  day  of  January,  1907,  removing  an  action  from  the  City 
Court  of  the  city  of  Jfew  York  and  consolidating  it  with  the  above- 
entitled  action  in  the  Supreme  Court  and  vacating  an  attachment 
in  the  City  Court  action  upon  the  ground  that  said  attachment 
became  merged  with  the  attachment  issued  out  of  the  Supreme 
Court. 

Peter  B.  Olney^  Jr.^  for  the  appellant. 

Philip  K.  Walcotty  for  tlie  respondent. 

IXORAHAM,  J.  : 

The  actions  in  this  court  and  in  the  City  Court  were  upon  promis- 
sory notes  made  by  the  defendant.  The  action  in  this  court  was 
commenced  on  November  9,  1906,  and  in  the  City  Court  on  the 
7th  of  December,  1906.  There  is  no  reason  suggested  why  these 
actions  should  not  be  consolidated,  except  that  the  plaintiff  may  be 
able  to  get  the  case  in  the  City  Court  upon  the  short  calendar  and 
have  the  case  tried  before  the  action  can  be  tried  in  the  Supreme 
Court.  The  action,  however,  can  be  disposed  of  within  a  reasonable 
time  in  this  court,  and  the  controversy  upon  these  notes  should  be 
disposed  of  in  one  action.  The  defendant,  however,  should  pay  the 
costs  in  the  City  Court  action  and  the  attachment  granted  in  the 
City  Court  should  not  have  been  vacated. 

Tlie  plaintiff  is  entitled  to  the  same  security  for  the  payment  of 
any  judgment  to  which  he  will  be  entitled  in  the  consolidated  action 
that  he  had  in  the  two  actions  which  were  consolidated.  The  fact 
tliat  the  plaintiff  had  obtained  security  in  the  action  commenced  in 
this  court  is  no  reason  why  he  should  be  deprived  of  the  security 
that  he  has  obtained  in  the  City  Court  action. 

I  think,  therefore,  that  the  order  appealed  from  should  be  modi- 
Afp.  Dnr.—  Vol.  CX  VIII.        11 
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fied  by  requiring  as  a  condition  of  tlie  consolidation  that  the  defend- 
ant pay  the  costs  in  the  City  Court  action  and  that  the  provbion 
vacating  the  attachment  granted  in  the  City  Court  be  stricken  oat, 
and  as  thus  modified  affirmed,  without  costs. 

Patfbrson,    p.    J.,    McLaughlin,    Clarke    and    Soott,    JJ., 
concurred. 

Order  modified  as  directed  in  opinion  and  as  modified  affirmed, 
without  costs.     Settle  order  on  notic3. 


John  Istok,  Appellant,  v.  Martin  L.  Senderling,  Kespondent,  and 
Gborgb  L.  Hough,  Doing  Business  under  tlie  Firm  Kame  and 
Style  of  The  Senderling  Manufacturing  Company. 

I*irst  Department,  March  8, 1907. 
Practice —  examination  before  trial  to  prove  partnership  of  defendants. 

When  the  complaint  aUeges  and  the  answer  denies  that  the  defendants  were  doing 
business  as  copartners  and  the  pLiintiff  shows  that  the  defendants  have  filed  a 
certificate  in  the  county  clerk's  office  stating  that  they  intended  to  do  business 
under  the  firm  name  alleged,  the  plaintiff  is  entitled  to  examine  the  defendants 
before  trial  to  prove  that  fact. 

That  the  plaintifTs  allegation  as  to  the  partnership  of  the  defendants  was  not 
upon  information  and  belief  or  that  he  had  personal  knowledge  of  the  fact 
does  not  Justify  the  court  in  refusing  an  examination  before  trial. 

The  Appellate  Division  is  committed  to  a  construction  of  sections  870  and  872 
of  the  Code  of  Civil  Procedure  which  will  permit  a  party  to  an  action  to  take 
the  deposition  of  an  adverse  party  where  it  is  apparent  that  his  evidence  will 
be  material  at  the  trial  of  the  action. 

Appeal  by  the  plaintiff,  John  Istok,  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  23d  day  of 
November,  1906,  vacating  a  prior  order  for  the  examination  of  the 
defendant  Senderling  before  trial. 

Charles  S.  Aronstam^  for  the  appellant 

Ed/umh  A.  Jonea^  for  the  respondent. 
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Inoeahaii ,  J. : 

The  action  was  brought  to  recover  the  damages  sustained  by  the 
plaintiff  as  an  employee  of  the  Senderling  Manufacturing  Com- 
pany. The  complaint  alleges  that  the  defendants  were  doing  bnsi- 
DSGS  under  the  firm  name  and  style  of  The  Senderling  Mannfac- 
linring  Company.  This  allegation  the  defendant  denies.  Where- 
upon the  fact  tliat  these  tw^o  defendants  v^ere  doing  business  under 
this  corporate  name  was  an  essential  fact  that  the  plaintiff  was 
required  to  prove  upon  the  trial  of  the  action.  The  plaintiff,  there- 
fore, was  entitled  to  examine  the  defendants  to  prove  such  t'act.  In 
the  motion  papers  upon  which  the  order  for  the  examination  of  the 
defendant  was  obtained  it  is  alleged  that  there  is  on  iile  in  the 
i5onnty  clerk's  office  a  certificate  filed  on  September  27,  1900,  in 
which  these  defendants  certify  that  they  were  and  intended  to  con- 
tinue doing  business  under  the  name  of  The  Senderling  Manufac- 
turing Company,  and  that  there  is  no  subsequent  record  of  any 
change.  The  defendant  Senderling  could  testify  as  to  the  arrange- 
ment under  which  he  did  business  and  a  case  was,  therefore,  pre- 
3ented  which  justified  the  plaintiff  in  examining  him  either  before 
trial,  as  provided  in  section  870  of  the  Code  of  Civil  Procedure,  or  at 
the  trial.  The  fact  that  the  allegation  of  the  complaint  was  not 
Dpon  information  and  belief  does  not  justify  the  court  in  refusipg 
to  allow  the  plaintiff  to  obtain  by  an  examination  before  trial  the 
legal  evidence  of  the  relations  of  the  defendant  to  the  accident. 
Tlie  fact  that  plaintiff  had  personal  knowledge  of  the  facts  alleged 
in  the  court  is  no  reason  why  he  should  not,  by  taking  the  deposi- 
tion of  a  defendant,  procure  evidence  which  he  could  use  upon  the 
trial  to  establish  such  allegations.  The  defendant  would  bo  a  com- 
petent witness  on  the  trial  to  prove  the  facts  sought  to  be  proved 
by  this  examination,  and  the  Code  gives  to  an  adverse  party  tlie 
express  right  to  take  such  a  deposition  before  trial  ratlier  than  be 
Bubjected  to  tho  possibility  of  being  unable  to  subpoena  the  witness 
so  as  to  compel  his  attendance  at  the  trial.  This  court  is  committed 
to  a  construction  of  sections  870  and  872  of  the  Code  of  Civil  Pro- 
eednre  which  will  authorise  a  party  to  an  action  to  take  the  deposi- 
tion of  an  adverse  party  where  it  is  apparent  that  his  evidence 
would  be  material  at  the  trial  of  the  action.  {Goldmarh  v.  JJ.  S. 
Electro-Oalvanzzing  Co,y  111  App.  Div.  529 ;  McKeand  v.  Locke^ 
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115  id.  174.)  The  learned  judge  at  Special  Term  seemed  to  Lave 
thougiit  that  the  object  of  this  examination  was  to  enable  the  plain- 
tifiP  to  ascertain  whether  he  had  a  cause  of  action.  This  was  clearly 
a  mistaken  view  of  the  application.  What  tlie  plaintiff  desires  is 
proof  of  the  fact  whicli  ho  alleges  in  his  complaint  and  from  which 
his  affidavit  shows  he  was  justified  in  alleging. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  to  vacate  the 
order  for  the  examination  denied,  and  the  order  reinstated;  the 
defendant  Senderling  to  appear  for  examination  at  a  time  to  be  fixed 
in  the  order. 

Patterson,  P.  J.,  McLaughlin,  Clarke  and  Scott,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied  and  order  reinstated  as  stated  in  opinion.  Settle 
order  on  notice. 


In  the  Matter  of  the  Application  to  Set  Aside  the  Agreement  of 
December  30,  1898,  in  the  Estate  of  Benjamin  Richardson, 
Deceased. 

Emma  J.  Richardson  and  TVilliam  T.  Washburn,  as  Executors  of 
and  Trustees  under  the  Last  Will  and  Testament  of  Benjamin 
Richardson,  Deceased,  Appellants;  Viola  J.  M.  Karam  and 
Others,  Respondents. 

First  Department,  March  8,  1907. 

Oontract — stipulation  settling*  controversies  as  to  executors*  accounts  — 
when  surrogate  should  not  set  aside  stipulation. 

When  in  settlement  of  sevenil  controversies  respecting  the  accounts  of  an  admin- 
istrator the  parties  have  entered  into  a  btipulation  which  embodies  a  plan  of 
settlement  and  division  of  the  estate  to  be  carried  out  with  all  convenient  speed, 
within  six  months  if  possible,  and  it  appears  that  the  executor  or  his  wife  have 
advanced  large  sums  of  money  to  protect  the  property,  relying  upon  the  stipu- 
lation, and  that  many  persons  interested  in  the  estate,  and  having  acquired 
rights  under  the  stipulation  do  not  contest  the  same,  and  there  is  no  proof  that 
the  executors  have  been  guilty  of  any  fniud  or  improper  act  except  delay,  the 
surrogate  is  without  power  to  set  aside  the  stipulation. 
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While  the  surrogate  may  relieve  parties  fiom  a  stipulatioD  rekiting  merely  to  a 
proeeediog  before  him,  a  stipulation  uf  the  character  described,  and  much 
more  extensive  in  its  operation,  should  not  be  set  aside  even  in  so  far  as  it 
allows  the  executor's  accounts  to  be  passed,  if  the  executor,  who  has  advanced 
large  sums  of  money,  relying  thereon,  cannot  be  replaced  in  his  original  posi- 
tion, especially  when  there  was  no  fraud  in  procuring  the  execution  of  the 
agreement. 

Appeal  by  Emma  J.  Richardson  and  William  T.  Washburn,  as 
execntors  and  trustees,  etc.,  from  an  order  of  tlie  Surrogate's  Court 
of  the  county  of  Xew  York,  entered  in  said  Surrogate's  Court  on 
the  19th  day  of  December,  1906,  resettling  an  order  entered  in  said 
Coart  on  the  1st  day  of  November,  1906,  settinor  aside  a  stipulation 
or  agreement  entered  into  by  the  executors  of  the  estate  of  Benjamin 
fiichardson,  deceased,  and  the  next  of  kin  and  devisees  and  legatees 
of  the  estate,  and  allowing  one  of  the  beneficiaries  to  file  objections 
to  the  account  of  the  executors. 

Robert  C.  McCormick^  for  the  appellants. 

George  H.  Mallory^  for  the  respondent  Viola  J.  M.  Karam. 

Ingbaham,  J. : 

Benjamin  Richardson,  the  testator,  died  on  the  20th  day  of  Feb- 
ruary, 1889.  He  left  a  last  will  and  testament  which  was  admitted 
to  probate,  by  which  WilHam  T.  Washburn  and  Emma  J.  Richard- 
son were  appointed  executore.  By  this  will,  after  leaving  some 
legacies  and  devising  some  real  estate,  the  testator  gave  to  his 
executors  in  trust  the  residue  of  the  real  estate  and  to  his  grand- 
daughter, Ella  Birdsall,  the  residue  of  his  personal  estate.  He 
directed  his  execntors  to  sell  all  said  real  estate,  from  time  to  time, 
as  the  same  could  bo  sold  to  advantage,  and  out  of  the  proceeds 
thereof  to  pay  his  just  debts  and  the  incumbrances  npon  said  real 
estate,  and  after  all  of  the  said  debts,  incumbrances  and  legacies 
liad  been  paid,  to  pay  the  balance  remaining  to  such  of  his  chil- 
dren as  should  be  living  at  the  time  of  his  death.  The  executor 
and  executrix  qualified.  Finally  an  application  was  made  to  com- 
pel them  to  account  and  thereupon  an  account  was  filed  ;  objections 
thereto  were  filed,  which  wei*e  referred  to  a  referee.  The  proceed 
ing  before  the  referee  upon  this  accounting  continued  until  some 
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thing  over  4,000  pages  of  testimonj  were  taken.  The  executora 
also  filed  a  second,  third  and  fourth  acconnt,  objections  to  which 
were  also  filed,  and  which  were  referred  to  the  same  referee.  In 
the  year  1894  one  of  the  beneficiaries  made  an  application  to 
remove  the  executors,  but  that  proceeding  does  not  seem  to  have 
been  decided.  In  December,  18y8,  a  proposal  was  made  for  a  set- 
tlement of  the  matter  in  controversy  and  for  a  winding  np  and 
distribution  of  the  estate.  The  hearing  before  the  referee  was 
suspended  and  what  was  called  a  stipulation  was  entered  into 
which  embodied  a  plan  of  settlement.  This  plan  consisted  of 
eight  clauses  and  was  apparently  signed  by  the  legatees,  devi- 
sees and  all  those  interested  in  the  estate,  including  the  peti- 
tioner and  the  attorneys  for  the  respective  parties.  The  first 
clause  allowed  Mr.  Washburn  (one  of  the  executors)  to  wind 
up  the  estate,  sell  the  real  property,  adjust  the  claims  against 
the  estate,  except  those  therein  specified,  and  cause  them  to 
be  paid,  and  divide  the  balance  in  accordance  with  the  terms  of  tlie 
will  with  all  convenient  speed  and  during  the  next  six  months  if 
possible.  The  second  clause  provided  that  the  net  amount  due 
Mr.  Washburn's  family  (consisting  of  William  T.  Washburn,  Emma 
J.  Richardson  and  Mary  R.  Washburn)  from  the  estate  of  Benjamin 
Richardson,  deceased,  for  cash  advances  and  loans  both  secured  and 
unsecured,  made  by  them  to  it,  was  adjusted  at  the  sum  of  $88,004.04 
on  the  10th  day  of  September,  1895,  when  the  executora  filed  their 
fourth  account,  which  sum  with  interest  to  the  6th  day  of  August, 
1898,  amounted  to  the  sum  of  $45,334.03,  when  by  the  receipt  of 
Mary  R.  Washburn  of  the  sum  of  $8,333.40  from  the  proceeds 
of  the  sale  of  the  One  Hundred  and  First  street  property,  the 
same  was  reduced  to  the  sum  of  $37,000.65,  "  which  shall  be  con- 
sidered as  the  amount  due  on  said  last  mentioned  date  for  said 
advances  and  loans  and  is,  with  interest  secured  by  the  triplicate 
mortgage  given  by  the  executors  and  heirs  of  Benjamin  Richard- 
son to  Mary  R.  Washburn."  It  was  then  agreed  that  no  pro- 
ceedings should  be  taken  by  the  said  Mary  R.  Washburn  or  by 
any  future  holder  of  said  mortgage  to  enforce  the  same  prior  to  the 
1st  day  of  January,  1900.  It  was  then  provided  that  upon  a  sale  of 
the  property  covered  by  the  mortgage  one-half  of  the  net  pro- 
ceeds of  such  sale  or  sales  should,  after  the  payment  of  all  prior 
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fieoa  on  the  property  so  sold,  be  applied  to  the  payment  oi  the 
indebtedneaB  secured  by  the  triplicate  mortgage ;  and  the  property 
60  sold  slioold  be  released  from  the  lien  thereof  so  soon  as  said  Mary. 
R.  Washburn  or  her  assigns  should  have  received  from  such  sale  or 
Kiles,  or  from  any  other  assets  or  property  of  said  estate  a  sum 
of  money  sufficient  to  pay  the  amount  so  secnred  by  said  mortgage 
and  interest  thereon.  It  was  further  provided  that  certain  other 
mortgages  held  by  Mary  B.  Washburn  should  be  canceled  and  dis- 
cliarged  of  record,  and  that  certain  actions  specified  should  be  dis- 
oontinoed;  that  the  execators  were  to  take  no  proceedings  to 
eaforce  the  restitution  of  the  varioas  suras  of  money  paid  to  the 
heirs  and  others  on  their  order,  consent  or  assignment  by  the  cham- 
berlain of  the  eitj  of  New  York  pursuant  to  the  orders  made  in  dif* 
ferent  actions  in  the  Supreme  Court ;  that  the  accounts  of  the  exec* 
Qtors  on  their  first  accounting  then  referred  to  the  referee  should  be 
psssed  and  the  reference  closed,  and  the  amount  of  Mr.  Washburn^s 
bill  for  professioual  services  rendered  to  Benjamin  Bichardson, 
deceased,  should  be  allowed  at  $15,000  without  interest,  and  thd 
fees  of  the  referee  and  stenographer  should  be  paid  out  of  the  funds 
of  the  estate  as  soon  as  possible  ;  that  the  account  of  the  executors 
eontaiited  in  their  second,  third  and  fourth  accountings  should  be 
adjusted  and  passed  as  soon  a&  possible  ;  that  all  proceedings  brought 
by  tlie  heirs  against  the  executors  should  be  discontinued.  Provi* 
BioD  was  also  made  for  the  sale  of  the  remaining  real  property  as 
soon  as  possible ;  that  Mr.  Washburn  was  to  cause  a  certain  mortr 
gage  held  by  the  Chapman  estate  on  certain  dock  property  belong- 
ing to  the  estate  to  be  extended  or  transferred  to  parties  who  would 
not  press  for  immediate  payment,  and  that  he  would,  if  it  became 
necessary,  provide  funds  to  meet  the  pressing  necessities  of  the  estate. 
This  agreement  was  submitted  to.  the  referee,  but  nothing  seems  to 
have  been  done  by  him  until  December,  1902,  when  he  returned  this 
stipuktion  to  the  court,  and  the  accounts  of  the  executors  were 
allowed  and  settled.  It  was  alleged  by  the  petitioner  that  none  of  the 
provisions  in  this  agreement  or  stipulation  were  carried  out  by  the 
executors.  The  executor  denied  most  of  the  allegations  of  these  peti- 
tioners, except  as  to  the  delay,  which  he  excused  upon  the  ground  that 
it  was  impossibly  to  sell  the  other  property  of  the  estate  and  close 
up  the  ^stato  for  various  reasons.    One  was  that  there  is  a  largo 
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judgment  in  favor  of  the  estate  against  the  city  of  Kew  York, 
which  is  on  appeal  and  cannot  be  disposed  of  until  that  appeal  is 
determined ;  that  all  the  property  has  not  been  sold  because  of  the 
fact  that  some  of  it  is  unsalable,  and  because  the  title  of  some. is  in 
dispute.  There  are  many  other  people  interested  in  the  estate 
besides  the  petitioner,  who  have  acquired  rights  under  this  agree- 
ment. They  do  not  seem  to  have  taken  any  part  in  tjiis  proceed- 
ing, and  I  do  not  find  that  they  have  had  notice  of  this  application. 
Various  items  are  sot  up  in  the  moving  papers,  as  to  which  it  is 
alleged  the  executors  have  not  accounted,  or  in  relation  to  which 
their  accounts  are  improper ;  but  it  is  not  alleged  but  that  all  of 
these  facts  were  known  to  this  petitioner  and  the  others  interested 
in  the  estate  when  the  agreement  was  executed.  She  was  at  that 
time  represented  by  counsel,  who  also  signed  it.  There  are  no 
false  representations  alleged  which  would  justify  the  setting* aside 
of  the  agreement,  and  it  would  appear  that  the  executor  or  execu- 
trix,  or  the  wife  of  the  executor,  have  advanced  to  the  estate,  based 
upon  this  agreement,  large  sums  of  money  to  protect  the  property 
of  the  estate,  and  which  will  place  the  executor  in  a  very  different 
position  in  regard  to  this  property  if  this  stipulation  is  set  aside. 
From  the  statements  of  the  executor,  which  do  not  seem  to  b*e  dis- 
puted, it  seems  that  this  estate  was  very  largely  incumbered  by 
mortgages,  liens  and  judgments,  and  while  the  delay  in  settling  the 
estate  has  been  very  great,  on  these  papers  I  do  not  see  that  it  can 
be  said  that  the  delay  has  been  causedby  any  fraudulent  or  improper 
acts  of  the  executor.  There  was  no  investigation  of  the  facts 
alleged  in  this  petition  and  denied  by  the  executor.  The  allega- 
tions in  the  petition  are  general  and  indefinite,  consisting  only  of 
general  allegations  of  wrongdoing,  all  denied  specifically  by  the 
executor;  but  the  surrogate  has  set  aside  an  instrument  under 
which  the  parties  to  this  estate  have  acquired  rights  that  have  been 
acted  upon  without  objection  for  over  eight  years,  without  any  com- 
petent evidence  that  these  executors  have  done  anything  that  is 
improper  or  been  guilty  of  any  fraud,  or  which  justifies  any  action, 
except  unsupported,  indefinite  allegations  in  a  petition,  which  are 
positively  denied. 

I  do  not  think  that  the  surrogate  had  power  to  make  any  such 
order.    Wliile  the  surrogate  would  have  power  to  relieve  the  par- 


Digitized  by  VjOOQIC 


I 


Matter  of  Richardson.  169 

App.  BiT.]  First  Department,  March,  1007. 

dee  from  a  Btipulation  which  had  relation  merely  to  a  proceeding 
pending  before  him,  this  stipulation  or  settlement  of  a  controversy 
was  much  more  extensive  than  that.  It  is  true  that  it  provided 
that  the  accounts  of  the  executors  should  be  passed  and  allowed  as 
sabmitted  by  them ;  but  that  was  a  small  part  of  the  agreement 
and  was  an  incident  to  or  consideration  for  the  settlement  of  the 
controversy,  the  provisions  of  which  he  swears  he  has  fully  per- 
formed, and  which  certainly,  so  far  as  advancing  many  thousands  of 
dollars  and  delaying  the  enforcement  of  mortgages,  which  repre- 
sented moneys  advanced  by  him  for  the  protection  of  the  estate  out 
of  his  own  resources,  have  been  fully  performed.  Under  the  cir- 
enmstances,  the  surrogate  could  not  tlius  summarily  dispose  of  the 
lights  acquired  by  those  interested  in  the  e&tate,  under  the  guise  of 
relieving  the  parties  from  a  stipuletion  made  in  his  court  in  rela- 
tion to  the  executors'  accounting.  To  set  aside  the  stipulation  so 
far  as  it  allowed  the  executors'  accounts  to  be  passed,  without  replac- 
ing the  executor  in  the  position  that  he  was  in  at  the  time  the  agree- 
ment was  made  and  repayment  to  him  of  the  moneys  that  he  had 
advanced  for  the  benefit  of  the  estate,  would  be  contrary  to  all  prin- 
ciples of  equity,  especially  where  tliere  is  no  fraud  alleged  in 
proenring  tlie  execution  of  the  agreement. 

It  is  clear  that  this  instrument  cannot  be  set  aside  in  this  i)roceed- 
ing,  and  the  order  appealed  from  should,  therefore,  be  reversed, 
with  ten  dollars  costs  and  disbureements,  payable  by  the  petitioner, 
and  the  proceeding  dismissed,  with  costs. 

Patterson,  P.  J.,  HoLaughlin,  Clabkb  and  Soorr,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  pro- 
oeedmg  dismissed,  with  costs,  payable  by  respondent.     Order  filed. 
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Robert  B.  Perkins,  Bespondent,  v.  Jaices  H.  Aldrioh  and  Others, 

Defendants,  Impleaded  with  Jaoob  B.  TJnderhill,  Appellant. 

'         First  Department,  March  8,  1907. 

Principal  and  agent — broker's  action  for  commissions — when  broker 
not  procuring  cause  of  sale  —  broker  cannot  act  for  both  parties. 

In  a  broker's  action  for  commissions  it  appeared  that  he  was  first  engaged  by  the 
purchaser  to  appraise  the  property,  and  was  thereafter  authorized  by  the 
intending  purchaser  to  make  an  offer  to  the  seller,  who  was  acting  as  execut^tr, 
which  offer  was  declined  on  the  ground  that  the  property  must  be  sold  at  auc- 
tion. The  plaintiff  did  not  disclose  his  principals,  and  testified  that  the  defend- 
ant offered  him  commissions  if  he  would  have  his  principals  attend  the  sale 
and  they  were  successful  bidders.  The  plaintiff  reported  to  his  principals  tliat 
their  offer  was  refused,  and  it  was  decided  that  the  plaintiff  should  not  attend  the 
auction,  but  that  the  bidding  should  be  made  by  another  party,  who  appeared 
at  the  sale  and  obtained  the  property  at  a  lower  figure  than  the  offer.  It 
further  appei^red  that  the  plaintiff  had  been  compensated  by  the  persons  for 
whom  he  had  appraised  the  property,  and  that  the  purchaser  had  determined 
to  buy  the  pr6perty  If  it  could  be  had  at  a  reasonable  figure  before  employing 
the  plaintiff  to  appraise  it. 

Held,  that  the  plaintiff  was  not  the  procuring  cause  of  the  presence  of  the  buyer 
at  the  sale,  and  performed  no  service  which  entitled  him  to  commissions; 

That  his  claim  against  the  seller  for  commissions  was  entirely  inconsistent  with 
his  relations  with  the  purchaser,  as  he  could  not  act  for  both. 

Appeal  by  tlie  defendant,  Jacob  B.  Underhill,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiflE  as^inst  said  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  23d  day  of  April,  1906,  upon  the  verdict  of  a  jury,  the  com- 
plaint having  been  dismissed  by  direction  of  the  court  as  to  the  other 
defendants,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  24:th  day  of  April,  1906,  denying  said  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

£kan  Shelby^  for  the  appellant. 

John  77.  Mulchahet/y  for  the  respondent. 
Ingeaham,  J. : 

The  complaint  alleges  that  the  defendants,  the  executors  under 
the  last  will  and  testament  of  one  Elizabeth  W.  Aldrich,  deceased, 
advertised  for  sale  at  public  auction  on  October  25,  1905,  certain 
real  property  upon  Broadway  in  the  city  of  New  York,  which  was 
a  portion  of  her  estate ;  that  the  plaintiff  was  authoiized  by  the 
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HambQrg<> American  Steamship  Company  to  make  an  offer  to  the 
defendants  to  pnrchase  it  at  private  sale  for  $1,300,000  which  offer 
the  defendants  declined ;  that  defendants  entered  into  an  agree- 
meet  with  the  plaintiff,  wherein  and  whereby  they  agreed  that,  in 
consideration  of  his  securing  the  attendance  of  the  person  who 
had  made  sach  offer  as  a  bidder  at  the  auction  sale  of  the  said  prop-  ' 
er^,  and  in  tlie  event  of  its  being  the  liigliest  and  successful  bidder 
at  such  sale,  the  defendants  would  pay  the  plaintiff  a  sum  equal  to 
one-qnarter  of  one  per  cent  of  such  bid;  tliat  the  plaintiff  duly 
performed  all  the  conditions  of  said  agreement  on  his  part ;  that 
the  said  Hamburg- American  Steamship  Company  was  the  highest 
and  successful  bidder  at  such  auction  sale,  8ai4  premises  being  struck 
off  to  it  for  $1,200,000,  and  plaintiff  asks  judgment  against  the 
defendants  for  $3,000. 

The  defendant  tTnderhill  answered,  admitting  that  the  defend- 
aats  were  executors  under  the  last  will  and  testament  of  Elizabeth  W. 
Aldrich,  deceased,  and  that  the  defendants  advertised  for  sale  at  pub- 
lie  auction  on  October  25, 1905,  the  premises  mentioned  in  the  com- 
plaint, bnt  denied  each  and  every  other  allegation  contained  therein. 

Upon  the  trial  the  pk'ntiff  testified  that  he  was  a  real  estate 
broker  and  was  employed  by  a  Mr.  Sternfeld,  representing  the 
Hamburg-American  Steamship  Company,  to  appraise  this  property 
on  Broadway  which  had  been  offered  for  sale  at  auction  by  the 
defendants;  that  on  October  24,  1905,  plaintiff  had  a  conversation 
with  the  defendant  Underhill  and  offered  $1,300,000  for  the  prop- 
erty at  private  sale ;  that  Underbill  stated  that  he  did  not  feel  that 
the  executora  could  accept  any  offer  at  private  sale  for  the  property, 
and  that  they  would  let  it  go  to  the  advertised  sale ;  that  he  appre- 
ciated the  plaintiff's  services  in  tendering  the  offer  and  said :  **  You 
keep  these  parties  in  line,  have  them  attend  the  sale,  and  if  they  are 
the  successful  bidders  we  will  give  you  one-quarter  of  one  per  cent 
commission;"  that  after  the  conversation  the  plaintiff  reported 
to  Mr.  Sternfeld  that  defendants  had  refused  the  offer,  and  that  there 
were  two  ways  to  proceed ;  that  the  plaintiff  could  attend  the  sale 
and  bid  for  the  property  on  behalf  of  the  Ham  burg- American  Com- 
pany, or  it  could  allow  some  one  else  to  bid  at  the  sale ;  that  in  his 
jadgment  it  would  be  better  either  for  plaintiff  not  to  appear  at  the 
nle  at  all  and  retain  some  one  else  to  represent  them  there,  or  else 
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that  the  plaintiff  should  appear  at  the  sale  and  bid  up  to  $1,300,000, 
and  should  then  retire  and  allow  some  one  else  to  take  up  the  bid* 
ding  at  that  point  if  it  was  necessary  to  go  beyond  that  figure ;  that 
Mr.  Stemfeld  said  he  would  talk  the  matter  over  with  his  client, 
Mr.  Boas,  and  let  the  plaintiff  know  the  following  morning  what 
they  decided  to  do ;  that  on  the  following  morning  the  plaintiff 
again  saw  Mr.  Sternfeld  who  told  him  that  he  had  talked  the  matter 
over  with  Mr.  Boas  and  some  other  people  connected  with  the 
Hamburg- American  Company,  and  they  had  decided  that  it  would 
be  judicious  for  the  plaintiff  not  to  appearand  that  they  would  have 
some  one  else  bid  at  the  sale ;  that  at  the  conversation  with  IJnder- 
hill  reference  w^as  made  to  the  difficulty  of  getting  the  people  whom 
plaintiff  represented  to  attend  the  sale,  and  Underbill  then  made 
the  offer  to  pay  plaintiff  the  commission ;  that  the  plaintiff  then 
said,  "  Well,  I  don't  know  as  I  can  get  my  people  to  attend  the 
sale;  they  will  naturally  be  a  little  piqued  in  having  this  offer 
which  they  have  made  turned  down,  and  it  is  possible  that  tliey 
won't  come  there  at  all,  but  I  will  see  whether  they  will  or  not, 
I  will  do  my  best."  On  cross-examination,  the  plaintiff  testified 
that  he  had  no  interview  with  any  of  the  executors  except  Under- 
bill, and  that  he  had  no  other  conversation  with  the  proposed  pur- 
chasers except  tl^e  conversation  with  Mr.  Sternfeld  to  which  he  had 
testified.  Plaintiff  refused  to  tell  Underbill  the  name  of  the  person 
who  had  the  offer,  and  did  not  disclose  the  fact  that  he  had  been 
employed  by  the  person  who  made  the  offer  and  that  he  had 
appraised  the  property  at  $1,500,000.  Plaintiff  then  introduced  in 
evidence  a  letter  dated  October  25,  1905,  which  was  sent  by  Stern- 
feld to  the  plaintiff  after  the  latter's  interview  with  Underbill  but 
before  the  sale,  which  stated  that  the  reasons  why  it  was  impossible 
for  the  Ilamburg-Amei-ican  Company  to  request  plaintiff's  attend- 
ance at  the  sale  had  been  fully  stated  to  him  ;  that  "  owing  to  my 
instructions,  I  am  compelled  to  request  you  and  to  ask  you  not  to 
be  present,  and  leave  to  me  entirely  the  matter  of  your  compensa- 
tion, which  will  be  within  $150  00."  Plaintiff  further  testified 
that  he  received  as  a  gift  from  Mr.  Sternfeld  the  $150  mentioned 
in  this  letter,  and  that  he  had  called  on  the  defendant  Underbill 
after  the  sale  and  showed  him  the  letter  that  he  received  from 
Sternfeld,  to  which  attention  has  been  called. 
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Mr.  Boas  was  then  called  as  a  witness  fur  tlie  plaintiff,  and  testi- 
fied that  he  was  the  general  manager  of  tlio  Hainbnrg-American 
Steamship  Company  and  president  of  the  Atlas  Line  Mail  Steamers, 
th^e  two  companies  being  intimately  connected  with  eacli  other ; 
tliat  he  attended  the  sale  of  this  Broadway  property  on  October 
twenty-fifth  and  purchased  the  premises  for  $1,200,000;  that  he 
porchased  it  for  the  Ilambnrg- American  and  Atlas  Liiie  Steamship 
Companies ;  that  prior  to  that  time  he  had  authorized  Mr.  Sternfeld 
as  his  agent  to  make  an  offer  at  private  sale  of  $1,300,000  for  the 
same  property,  and  subsequently  ratified  that  authority  to  plaintiff ; 
that  prior  to  the  sale  he  had  been  told  that  the  offer  of  $1,300,000 
had  been  rejected  ;  tliat  tlie  witness  subsequently  assigned  his  pur- 
chase to  the  Atlas  Line  Steamsliip  Company,  and  title  to  the  property 
was  taken  by  that  corporation ;  that  tho  witness  had  seen  the  adver- 
tisement of  this  property  and  had  considered  purchasing  it  before 
he  heard  from  or  saw  the  plaintiff ;  that  the  director-general  of  the 
Hamburg-American  Steamship  Company  was  present  about  a  week 
before  the  sale,  when  the  witness  had  seen  the  plaintiff  and  Mr. 
Sternfeld,  which  was  before  he  had  made  the  offer,  and  received  the 
plidntiS's  appraisal  of  the  property  at  $1,500,000,  and  that  that  state- 
ment had  influenced  lum  in  making  the  offer  of  $1,300,000 ;  that 
he  subsequently  authorized  Sternfeld  to  bid  as  high  as  $1,500,000 
for  the  property  i  that  while  the  plaintiff^s  statement  had  an  influ- 
ence in  determining  the  amount  to  which  he  would  bid,  he  did  not 
rely  entirely  upon  plaintiff's  valuation  in  determining  that  amount; 
that  it  was  his  purpose  in  purchasing  this  property,  if  he  could  get 
it  at  what  he  considered  a  reasonable  figure,  he  would  purchase  it 
at  private  sale,  and,  failing  in  that,  to  purchase  it  at  the  auction. 

Plaintiff  having  rested,  the  complaint  was  dismissed  as  to  all  of  the 
defendants  except  UnderhiU,  the  court  denying  the  motion  to  dis- 
miss as  to  him.  The  defendant  UnderhiU  moved  to  dismiss  tlie 
complaint  on  the  ground  that  Mr.  Boas  had  made  up  his  mind  to 
parcliase  the  property  ;  that  lie  made  the  offer  through  the  plaintiff, 
which  was  not  accepted,  and  that  Mr.  Boas  had  then  determined  to 
buy  the  property  at  the  sale ;  that  the  plaintiff  had  received  $150 
from  the  Hamburg-Anierican  Company  as  compensation  for  his 
services,  and  he  could  not  recover  two  commissions  for  the  same 
service  from  different  parties  to  the  transaction.     This  motion  was 
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denied  upor  the  ground  that  there  was  a , question  of  fact  for  the 
jury,  to  which  defendant  fexcepfced. 

Underhill  was  then  called  as  a  witness  and  testified  that  the  plain- 
tiff made  him  an  offer  of  $1,300,000  for  the  property,  but  refused 
to  tell  him  the  name  of  his  customer ;  that  the  offer  was  refused, 
and  the  witness  stated  to  the  plaintiff  that  if  his  customer  wished  to 
purchase  tl>e  property  they  could  come  to  the  auction  and  bid ;  that 
plaintiff  then  stated  that  his  customer  would  not  come  to  the  auc- 
tion; witness  then  asked  the  plaintiff  if  he  could  persuade  his 
people  to  come  to  the  auction,  to  which  the  plaintiff  responded  that 
he  did  not  know ;  that  the  witness  then  said,  *^  If  you  can  persuade 
them  to  go  to  the  auction  and  they  are  the  successful  bidders,  and 
they  buy  the  property,  and  at'  the  time  they  buy  the  property  they 
hand  the  auctioneer  your  card,  I  will  give  yott  a  quarter  of  one  per 
cent ; "  that  the  plaintiff  then  said,  "  Suppose  I  should  bid  for  the 
property  myself,  wouldn't  that  be  very  good  evidence?"  to  which 
witness  said,  *^that  would  be  just  as  good."  Mr.  Underhill's  state- 
ment of  the  conversation  was  corroborated  by  Mr.  Kennelly,  wlio 
had  represented  him  as  a  real  estate  broker  in  the  transaction. 

At  the  end  of  the  whole  case  the  defendant  again  moved  to  dis- 
miss the  complaint,  which  motion  was  denied.  The  court  submitted 
the  case  to  the  jury,  instructing  them  that  unless  they  were  satisfied 
that  through  the  efforts  made  by  the  plaintiff  after  the  24:tli  day  of 
October,  1905,  the  attendance  of  the  successful  bidder  was  secured, 
he  could  hot  succeed ;  that  if  after  the  agreement  made  on  October 
twenty-fourth  the  plaintiff  did  in  fact  secure  such  attendance  of  the 
successful  bidder  at  the  sale,  he  performed  his  contract  in  so  far  as 
his  services  or  efforts  were  necessary  to  the  earning  of  compensa- 
tion. The  jury  found  a  verdict  for  the  plaintiff.  The  defendant 
made  a  motion  for  a  new  trial  upon  the  ground,  among  others,  that 
the  verdict  was  against  the  weight  of  evidence  j  and  the  defendant 
has  appealed  from  the  judgment  and  the  order  denying  the  motion 
for  a  new  trial. 

The  question  whether  there  was  evidence  to  sustain  a  finding 
that  the  plaintiff  secured  the  attendance  at  the  sale  of  tlie  person 
who  had  made  the  offer  of  $1,300,000,  and  who  became  the  pur- 
chaser of  the  property,-  is,  therefore,  presented.  The  evidence  is 
undisputed  that  before  the  plaintiff  had  any  connection  with  tiiis 
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transaction  Mr.  Boas,  as  the  agent  of  the  Hamburg- American  and 
its  allied  oompanj,  Lad  determined  to  purfchase  this  property  if  it 
oonld  be  seenred  at  what  he  considered  a  reasonable  price ;  that  the 
plaintiff,  was  employed  by  Mr.  Boas,  through  his  agent,  to  appraise 
the  property,  and  reported  to  Mr.  Boas  that  it  was  worth  $1,500,000 ; 
that  Mr.  Boas  determined  to  make  an  offer  of  $1,300,000  for  the 
property  at  private  sale,  and,  if  that  offer  was  declined,  to  purchase 
the  property  at  the  sale  if  it  could  be  secured  for  $1,500,000 ;  that 
he  then  anthorized  the  plaintiff  to  make  the  offer  of  $1,300,000, 
and  when  that  offer  was  rejected  Mr.  Boas  terminated  plaintiff's 
connection  with  the  transaction,  paid  him  tor  the  services  that  he 
had  rendered  and  personally  undertook  and  completed  the  purchasid 
of  the  pro|)erty. 

As  I  view  this  transaction  there  was  no  evidence  that  this  J)lain- 
tiff  fiecnred  or  had  any  relation  to  securing  the  presence  of  Mr^ 
Boas  at  the  sale  or  performed  any  service  in  that  respect  which 
entitled  him  to  compensation.     It  is  not  even  claimed  by  the  plain- 
tiff that  he  first  called  Mr.  Boas'  attention  to  this  property  or  that 
Mr.  Boas  was  his  customer,  and  the  evidence  is  uncontradicted  that 
prior  to  the  plaintiff's  connection  with  the  property  there  had  been 
negotiations  between  Mr.  Bjas  and  the  executors  in  relation  thereto 
throngh  Mr.  Merriam  and  Mr.  Sternfeld,  who  were  both  connected 
with  Messrs.  Alexander  &  Colby,  a  firm  of  attorneys  in  New  York 
city.    Under  this  employment  plaintiff's  duty  was  primarily  to  Mr. 
Boas.    He  was  bound  to  act  in  good  faith  towards  him  and  endeavor 
to  obtain  the  property  for  the  lowest  possible  price.    The  relation 
that  existed  was  entirely  inconsistent  with  his  representing  tlie 
defendant  in  relation  to  the  sale  of  the  property,  for  as  representa- 
tive of  tlio  defendant  it  was  his  duty  to  obtain  for  him  the  best  price 
possible.    He  could  not  consistently  represent  botli.    Plaintiff  care- 
fally  concealed  from  the  defendant  his  relation  to  the  purchaser, 
refusing  to  disclose  his  ^  name.     After  the  offer  made  by  tlie  plain- 
tiff on  behalf  of  the  Hamburg-American  Company  was  rejected, 
all  that  the  plaintiff  did  was  to  see  Mr.  Sternfeld,  the  agent  of  Mr. 
Boas,  and  make  an  obvious  suggestion  that  if  Mr.  Boas  wanted  to 
buy  the  property  he  could  either  employ  plaintiff  to  attend  the  sale 
and  bid  or  he  could  send  some  one  else  to  the  sale  for  that  purpose. 
There  was  here  no  solicitation  or  inducement  to  Mr.  Boas  to  attend 
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tho  sale,  and  nothing  that  he  said  to  this  agent  could  in  any  way 
influence  Mr.  Boas  in  relation  to  a  subsequent  purchase  of  the  prop- 
erty, and  the  evidence  is  clear  that  nothing  the  plaintiff  did  bad 
any  effect  upon  Mr.  Boas  or  the  Hauiburg-Ainerican  Company  or 
anybody  else  in  relation  to  the  purchase  of  the  property  at  the 
auction  sale,  Mr.  Boas,  who  was  called  by  the  plaintiff,  expressly 
testified  that  before  he  made  the  offer  he  had  resolved  to  purchase 
the  property  if  it  could  be  secured  for  $1,500,000.  The  court  in 
its  charge  to  tiie  jury  held  as  a  matter  of  law  that  the  evidence 
must  establish  to  the  satisfaction  of  the  jury  that  "  through  the 
efforts  made  by  him  (plaintiff)  after  the  24th  day  of  October,  1905, 
the  attendance  of  the  successful  bidder  was  secured  "  before  the 
plaintiff  could  recover.  The  evidence  is  conclusive  that  the  plain- 
tiff made  no  efforts  to  procure  the  attendance  of  Mr.  Boas  at  the 
sale  and  that  nothing  that  he  did  had  any  effect  upon  the  attendance 
at  the  sale'or  the  purchase  of  the  property.  The  contract  as  testi- 
fied to  by  the  plaintiff  contemplated  the  rendition  of  services  by 
him  and  it  was  for  the  services  to  be  rendered  by  him  that  he 
was  to  be  paid.  The  promise  was  based  upon  the  statement  of 
the  plaintiff  that  he  did  not  know  whether  he  could  get  his 
people  to  attend  the  sale.  It  was  upon  his  promise  to  see 
whether  they  would  attend  the  sale  and  to  do  his  best  to 
induce  them  to  attend  that  the  promise  of  the  defendant  was  made. 
To  entitle  him  to  recover  the  compensation  agreed  to  be  paid  for 
the  i-endition  of  buch  services,  he  must  at  least  show  that  he  did 
something,  and  that  what  he  did  has  some  relation  to  or  effect  upon 
the  attendance  of  the  person  who  made  the  offer  at  the  sale  and  his 
purchase  of  tlie  property.  In  the  absence  of  any  attempt  by  the 
plaintiff  to  induce  Mr.  Boas  to  attend  the  sale  or  to  purchase  the  prop- 
erty, he  performed  no  service  which  entitled  him  to  compensation. 
It  follows,  therefore,  that  the  verdict  was  not  sustained  by  the 
evidence,  and  that  the  judgment  and  order  are  reversed  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Patterson,  P.  J.,  McLaughlin  and  Clarke,  JJ.,  concurred  ; 
Scott,  J.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.     Order  filed. 
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The  People  of  the  State  of  New  York,  Eespondont,  v.  George 
B.  McClellan,  Appellant. 

First  Department,  March  8.  1907. 

Qno  warraato  —  determination  of  Attomey-Gteneral  not  to  bring  action 
is  not  binding  on  successor  —  practice  —  when  defense  of  prior  deter- 
mination should  be  taken  by  motion. 

The  bringing  of  an  action  of  quo  warranto  against  a  person  who  usurps  or 
unlawfully  holds  a  public  office  is  in  the  discretion  of  the  Attorney -General. 
A  decision  by  a  prior  incumbent  of  the  office  that  the  action  should  not  be 
brought  is  not  res  adjudieaia  or  binding  upon  his  successor. 

When  the  Attorney -General  has  served  a  summons  and  complaint  in  an  action  of 
quo  warranto  the  questions  as  to  whether  the  action  was  barred  by  the  decision 
of  his  predecessor  and  whether  service  should  be  set  aside  should  be  raised  by 
motion  and  not  by  answer  or  by  plea  in  bar. 

Appeal'  by  the  defendant,  George  B.  McClellan,  from  so  much 
of  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  8th  day  of  February,  1907,  as  denies  the  defendant's 
motion  to  set  aside  the  summons  and  complaint  herein  and  the 
service  thereof  as  unlawful  and  unauthorized. 

Engene  Lamb  HichardSy  Jr,^  for  the  appellant. 
Charles  A.  DoUon^  for  the  respondent. 

Ingraham,  J. : 

The  People,  by  the  Attorney-General,  commenced  this  action, 
alleging  that  an  election  was  held  in  tlie  city  of  New  York  on  the 
7th  day  of  November,  1905,  at  which  the  defendant  was  declared 
elected  maj'or  of  said  city,  and  has  since  occupied  that  office,  but 
that  at  such  election  the  greatest  number  of  legal  votes  was  cast  for 
one  William  Randolph  Hearet,  and  he  was  duly  and  le^lly  elected 
mayor  of  the  city  of  New  York  for  the  term  of  four  years,  com- 
mencing on  the  Ist  day  of  January,  1906;  that  the  defendant 
has  usurped  and  intruded  into  and  now  holds  such  office  of  mayor 
of  the  city  of  New  York,  and  judgment  is  demanded  that  the  said 
William  Randolph  Hearst  be  declared  duly  elected  to  the  office  of 
mayor,  and  that  the  defendant  be  oust^  and  excluded  from  said 
App.  Div.— Vol;  CXVTTT.        1 2 
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office.  Upon  an  affidavit  wliich  alleged  that  on  the  17th  day  of  April, 
1906^  the  said  William  Randolph  Hearst,  claiihing  that  he  had  been 
elected  mayor  of  New  York  at  such  election,  petitioned  Jnliiis  M. 
Mayer,  then  Attorney-General  of  the  State  of  New  York,  that  he 
should  bring  or  cause  to  be  brought  an  action  in  the -nature  of  quo 
warranto  to  test  and  determine  the  title  of  the  defendant  to  the 
said  office  of  mayor  of  the  city  of  New  York ;  that  the  defendant 
and  the  said  Hearst  duly  appeared  before  the  Attorney-General 
upon  that  application,  and  the  Attorney-General  had  a  hearing 
thereon  and  received  and  took  the  proofs  appertaining  to  the  issues 
raised  thereby,  and  after  due  and  deliberate  consideration  of  the 
said  petition,  answer  and  evidence  so  adduced  before  him,  made  a 
determination  on  the  16th  of  July,  1906,  denying  the  application 
of  the  said  William  Randolph  Hearst  to  have  an  action  in  the 
nature  of  quo  warranto  brought  in  the  name  of  the  People  of  the 
State  of  New  York,  and  refusing  to  bring  any  such  action.  The 
defendant  claims  that  such  adjudication  by  the  then  Attorney- 
General  wasr^*  adjudicata  as  to  whether  an  action  should  be  brought 
by  the  People  of  the  State  to  test  the  title  of  the  defendant  to  the 
office  of  mayor  under  the  election  of  the  Ttli  of  November,  1905, 
and  becomes,  therefore,  binding  upon  the  present  Attorney-General, 
successor  to  Attorney-General  Mayer,  and  that  he  had,  therefore,  no 
authority  to  commence  this  action  ;  and  upon  this  affidavit  the  defend- 
ant made  a  motion  at  Special  Term  that  the  service  of  the  summons 
and  complaint  should  be  set  aside  and  dismissed  as  unlawful  and 
unauthorized.  This  motion  was  denied,  and  the  defendant  appeals. 
The  learned  judge  at  Special  Term  denied  the  motion  upon  the 
ground  that  the  question  could  not  be  raised  on  motion  ;  that  if  the 
contention  of  the  defendant  was  available,  it  was  only  as  a  bar  to 
the  maintenance  of  the  action,  and  that  the  bar  must  be  pleaded  by 
way  of  answer.  I  should  be  inclined  to  think  that  this  objection 
could  not  be  taken  by  answer  or  by  a  plea  in  bar,  but  could  only  be 
raised  by  a  motion  to  set  aside  the  service  of  tlie  summons  and 
complaint.  There  could  be  no  question  but  that  upon  the  allega- 
tions of  tlie  complaint  the  plaintiff  has  a  good  cause  of  action. 
Whether  or  not  the  People  of  the  State  of  New  York  would 
enforce  that  cause  of  action  was  a  question  that  was  to  be  deter- 
mined by  the  Attorney-General  under  the  provisions  of  the  statute 
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r^olating  the  performance  of  his  duties.  If  it  was  improper  for 
the  Attornej-Greneral  to  commence  the  action,  or  if  there  was  any 
statntorj  or  other  bar  to  his  using  the  name  of  the  People  of  the 
State  for  that' purpose,  it  would  seem  that  the  way  that  the  question 
conid  be  raised  would  he  by  a  motion  to  set  aside  the  service  of 
process  which  was  unauthorized  by  the  People.  The  fact  tliat  the 
Attorney-General  had  exceeded  his  authority  in  commencing  tlie 
action  in  the  name  of  the  People  of  the  State  could  not  be  avail- 
able as  a  defense  to  the  action  if  the  complaint  set  up  a  good  cause 
of  action.  I  think,  therefore,  that  the  question  which  wo  must 
determine  is,  whether  there  was  any  determination  of  Attorney- 
Oeneral  Mayer  which  was  a  bar  to  his  successor  in  acting  under  the 
authority  vested  in  him  by  law  in  bringing  this  action. 

Subdivision  1  of  section  52  of  the  Executive  Law  (Laws  of  1892, 
chap.  683,  as  amd.  by  Laws  of  1895,  chap.  821)  provides  tiiat  the 
Attorney-General  shall  prosecute  and  defend  all  actions  and  pro- 
ceedings in  which  the  State  is  interested.  He  is,  therefore,  the  law 
officer  of  the  State,  by  whom  all  actions  brought  by  or  on  behalf  of 
the  People  of  the  State  must  be  prosecuted.  The  action  of  quo 
warranto  is  regulated  by  title  1  of  chapter  16  of  the  Code  of  Civil 
Procedure.  Section  1948  provides  that  the  Attorney-General  may 
maintain  an  action  upon  his  own  information  cv  upon  tiio  complaint 
of  a  private  person  in  either  of  the  following  caces :  "1.  Against  a 
person  who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises, 
within  the  State,  a  franchise  or  a  public  office,  civil  or  military,  or 
an  office  in  a  domestic  corporation."  Section  1986  provides  that 
"  where  an  action  is  brought  by  the  Attorney-General,  as  prescribed, 
in  this  title,  on  the  relation  or  information  of  a  person  having 
an  interest  in  the  question,  the  complaint  must  allege,  and  the 
title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person."  Thare  is  no  provision  of  law 
which  limits  or  restricts  the  Attorney-General  in  the  exercise 
of  his  discretion  as  to  whether  an  action  by  the  People  of  the 
State  shall  or  shall  not  be  brought.  He  can  bring  an  action 
upon  his  own  information,  or  on  the  complaint  of  another  person, 
the  only  limitation  on  his  action  being  that  if  it  be  brought  on  the 
complaint  of  another  person,  that  fact  must  appear  in  the  complaint, 
and  the  Attorney-General  is  then  to  require  the  party  at  whose 
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instigation  the  action  was  brought  to  secure  the  State  against  any 
liability  for  costs.  It  seems  to  me  that  in  determining  whether  or 
not  an  action  shall  be  brought,  the  Attorney-General  acts  under  a 
discretion  vested  in  liim  by  law,  which  is  not  in  any  sense  made  to 
depend  upon  the  result  of  a  judicial  investigation,  but  is  solely  an 
exercise  of  the  discretion  vested  in  him  as  the  law  officer  of  the 
State.  He  may  bring,  and  it  is  his  duty  to  bring,  the  action  when 
he  is  satisfied  that  the  law  has  been  violated  and  a  person  is  exer- 
cising a  public  office  or  a  public  franchise  without  authority  or  legal 
title  to  the  office  or  franchise.  The  question  is  one  submitted  to 
his  discretion,  and  he  must  exercise  that  discretion  uix>n  the  facts 
as  they  appear  to  him  from  time  to  time  when  brought  to  his  atten- 
tion. From  the  very  nature  of  the  discretion  vested'  in  him,  it 
seems  to  me  impossible  to  say  tliat  he  exercised  at  any  time  a  judi- 
cial function,  or  that  any  determination  becomes  an  adjudication 
which  is  binding  upon  him  or  upon  anybody  else.  The  question 
not  being  judicial  in  its  nature,  the  fact  that  one  Attorney-General 
determined  that  he  was  not  justified  in  commencing  an  action  is  no 
bar  to  the  same  Attorney-General,  or  to  his  successor,  in  subse- 
quently determining  tliat  the  facts  as  then  presented  to  him  require 
him  to  institute  the  action. 

None  of  the  cases  cited  by  the  learned  counsel  for  the  defendant 
have  any  application,  as  they  all  relate  to  proceedings  of  boards  or 
public  officers  who  are  charged  by  law  with  the  determination  of 
questions  to  be  submitted  to  them,  and  where  their  determination  is 
judicial  in  character,  and  not  an  act  resting  purely  in  discretion, 
and  upon  which  it  is  made  the  duty  of  the  public  officer  to  exercise 
his  discretion  from  time  to  time  as  the  circumstances  require. 

For  these  reasons  I  think  the  order  below  was  right  and  should 
be  affirmed,  with  ten  dollars  costs  and  disbursements.  It  is  only 
proper  that  we  should  add  that  we  think  this  is  a  question  which 
should  be  determined  by  the  Court  of  Api:)eals,  and  that,  on  appli- 
cation by  the  defendant,  the  question  will  be  certified  to  that  court. 

Patterson,  P.  J.,  McLaughlin,  Clarke  and  Scott,  JJ., 
concurred. 

Order  affirmed,  with  fen  dollars  costs  and  disbursements.  Order 
filed. 
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James  Thedford,  Kespoudent,  v.  Henry  L.  Herbert,  Appellant. 

First  Department,  March  8,  1907. 

Sale  —  correspondence  not  establiBhin^  contract. 

la  an  action  to  recoyer  damages  for  the  breach  of  an  alleged  contract  to  sell  and 
deliver  coal,  it  appeared  that  after  a  conversation  with  the  defendant's  brother 
as  to  the  terms  of  the  alleged  contract  plaintiff  was  directed  to  confirm  it  in 
writing;  that  thereupon  he  wrote  to  the  defendant:  "In  accordance  with  my 
conversation  with  you  ♦  «  *  you  may  enter  my  order  for  about  1,000  tons 
of  broken  coal  per  month  for  shipment  previous  to  February  1.  *  *  *  For 
the  next  three  or  four  months  I  may  not  be  able  to  take  my  full  monthly 
quota,  but  shall  live  up  to  my  obligations  as  nearly  as  possible."  The  defend- 
ant did  not  reply  to  this  letter,  and  thereafter  the  plaintiff  wrote  asking  when 
"can  I  expect  some  furnace  coal  on  my  order."  The  plaintiff  testified  that 
the  letter  contained  the  entire  agreement  as  he  understood  it.  On  all  the 
evidence, 

Hdd,  that  as  it  was  not  stated  in  the  letter  that  a  contract  had  been  made  the 
day  before,  and  as  the  propostils  of  the  letter  were  never  accepted,  there  was 
no  contract  binding  upon  either' party ; 

That,  although  the  defendant  had  subsequently  delivered  two  small  orders  of 
coal,  the  evidence  did  not  justify  a  finding  that  the  deliveries  were  made  under 
the  alleged  contract. 

Appeal  by  the  defendant,  Heury  L.  Herbert,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  20th  day  of  Octo- 
ber, 1906,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  17th  day  of  October,  1906, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
ininutps. 

Z.  ^  Wa7'reny  for  the  appellant. 

George  H.  FUtclier^  for  the  respondent. 

Ingrauam,  J. : 

This  action  was  brought  to  recover  damages  sustained  by  the 
breach  of  a  verbal  contract  alleged  to  have  been  made  on  April  30, 
1902,  for  the  sale  by  the  defendant  of  9,000  tons  of  coal,  1,000  tons 
to  bo  delivered  in  each  month  until  the  Ist  of  Febrnary,  1903,  at  three 
dollars  and  ninety  cents  per  ton.     To  prove  the  contract  the  plain- 
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tiff  testified  that  he  first  called  on  the  defendant  on  April  30,  1902, 
and  had  a  conversation  with  the  defendant's  brother,  at  which  the 
defendant  was  present;  "I  told  him  that  I  came  down  to  conchide 
the  contract  for  the  purchase  of  coal.  *  *  *  I  told  Mr.  Her- 
bert that  I  would  take  a  thousand  tons  a  month  until  the  1st  of  Feb- 
ruary, 1903,  and  Mr.  Herbert  asked  me  if  I  would  not  make  it 
fifteen  hundred  tons  and  I  told  him  no,  that  a  thousand  was  all 
that  I  could  take  care  of ;  and  he  said,  *  Well,  all  right ;  when  you 
get  back  to  your  office,  you  confirm  that  in  writing  and  we  will 
ship  you  the  coal  right  along  as  you  want  it.'  *  »  *  I  told  him 
that  Mr.  Randolph  called  and  offered  me  this  coal,  and  that  he  asked 
me  to  come  down  ;  that  they  wanted  to  see  me  in  reference  to  it,  for 
me  to  buy  the  coal  myself.  The  coal  was  to  be  deUvered  at  my 
dock ;  I  stated  respecting  the  place  of  delivery.  Mr.  Herbert  said, 
*A11  right.'"  The  witness  further  testified  that  on  the  following 
day  he  wrote  a  letter  to  the  defendant,  which  was  introduced  in 
evidence.     That  letter  was  as  follows : 

"  New  York,  May  Ist,  1902. 
"  Messrs.  H.  L.  Herbert  &  Co. : 

"  Gentlemen. —  In  accordance  with  ray  conversation  with  you  of 
yesterday  you  may  enter  my  order  for  about  1,000  tons  of  broken 
coal  per  month  for  shipment  previous  to  February  1st,  1903,  at 
3.90  per  ton  gross  tons  alongside  within  limits. 

"  For  the  next  tliree  or  four  months  I  may  not  be  able  to  take  my 
full  monthly  quota,  but  shall  live  up  to  my  obligation  as  nearly  as 
possible. 

"  Terms  30  days. 

"I  would  also  remind  you  that  I  would  be  glad  to  unload  any 
coal  you  may  have  for  delivery  in  my  locality, 

"  Yours  truly, 

"JAMES  THEDFORD." 

The  plaintiff  testified  that  he  received  no  answer  to  this  letter ; 
that  the  defendant  shipped  him  two  cargoes  of  coal,  one  on  the 
fiftli  and  the  other  on  the  sixth  or  seventh  of  May,  which  amounted  to 
560  tons,  and  for  which  he  paid.  The  next  communication  between 
the  parties  of  which  there  is  any  evidence  was  dated  December  3, 
1902,  and  reads  as  follows : 
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"  New  Yokk,  Dec.  Sd,  1902- 
^  MesBrs.  H.  L.  Hebbest  &  Co. : 

**  6entlehen« —  When  can  I  expect  some  furnace  coal  on-  my 

order ;  from  what  Mr,  Eandolph  said  to  me  I  thought  I  would  have 

a  cai^  this  week.  , 

"  Please  let  me  know  when  I  will  get  some,    And  oblige 

"  Yonrs  verj  truly, 

"JAMES  THEDFORD." 

The  pluntiS  testified  that  he  made  demands  for  the  delivery  of 
flie  Goal  over  the  telephone  about  two  or  three  times,  without  speci- 
fying tlie  person  with  whom  he  communicated  or  the  time  when  the 
demand  was  made.  Upon  cross-examination,  he  testitied  that  this 
letter  written  on  May  1, 1902,  contained  tlie  entire  agreement,  as  he 
imderstood  it,  that  he  had  made  on  the  previous  day  ;  that  he  did 
not  see  either  of  the  Herl^rtd  from  the  thirtieth  of  April  until  after 
he  wrote  tlie  letter  of  December  3,  1902,  except  once,  about  the 
twenty-fifth  of  October,  at  which  interview  this  defendant  was  not 
present ;  that  this  interview  might  have  been  in  !N'ovember,  and  not 
in  October.  This  was  all  the  testimony  offered  by  the  plaintiff  as 
to  the  contract ;  and  after  some  testimony  as  to  the  price  of  coal 
dorinsr  these  months,  the  plaintiff  rested.  The  defendant  then 
moved  to  dismiss  the  complaint  on  several  grounds,  one  of  which 
was  that  this  alleged  contract  was  void  under  the  Statute  of  Frauds* 

On  behalf  of  the  defendant,  it  was  proved  that  the  Mr.  Randolph 
mentioned  was  not  and  never  had  been  in  the  defendant's  employ ; 
that  tlie  plaintiff  saw  the  defendant's  brother  and  stated  that  he 
wanted  some  broken  coal,  and  heard  that  the  defendant  would 
probably  have  some ;  that  he  did  not  know  how  or  in  what  quan- 
tities he  would  want  it ;  that  when  asked  how  much  he  wanted 
he  stated  that  he  did  not  know,  but  he  "might  want  nine  thousand 
tons,  or  about  that; "  and  thought  he  would  want  it  at  about  1,000 
tons  a  montli ;  that  the  defendant's  brother  replied  that  defendant 
could  not  let  the^plaintiff  have  that  amount,  but  could  let  him  have 
a  little  at  a  time  if  defendant  had  the  coal,  but  that  it  looked  very 
much  as  though  they  were  going  to  have  trouble  with  the  mines  and 
he  did  not  know  for  certain  how  long  they  were  going  to  have  a 
wpply;  that  defendant  told  plaintiff  that  the  price  at  that  timfe 
wofuld  be  three  dollars  and  ninety  cents  alongside  at  his  dock ;  that 
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there  was  no  agreement  to  let  the  plaintiff  have  1,000  tons  a 
month,  commencing  in  May,  1902,  and  ending  in  February,  1903; 
that  some  days  afterwards  the  plaintiff  called  the  defendant's  office 
up  on  the  telephone  and  wanted  to  know  if  he  could  get  a  small 
cargo  of  broken  coal ;  that  it  was  stated  in  reply  that  defendant 
could  get  him  a  load  in  a  couple  of  days,  and  defendant  did  deliver 
a  cargo  to  the  plaintiff;  that  defendant  subsequently  shipped  at 
plaintiff's  request  another  cargo  of  coal,  which  was  delivered  on 
May  7, 1902,  and  from  that  time  down  to  December  the  defendant 
never  heard  anything  from  the  plaintiff  in  reference  to  wishing 
more  coal  delivered.  The  defendant  testified  that  he  never  saw 
the  plaintiff,  made  no  contract  with  him,  never  had  a  word  of  con- 
versation with  him,  and  never  heard  of  any  conversation  between 
him  and  Mr.  Gteorge  I.  Herbert,  defendant's  brother,  and  sa^  the 
plaintiff  for  the  first  time  in  court.  Mr.  Eandolph,  who  was  men- 
tioned by  the  plaintiff  in  his  testimony,  was  then  called  as  a  witness 
and  stated  that  he  never  made  or  pretended  to  make  any  contract 
on  behalf  of  the  defendant ;  that  he  called  upon  the  plaintiff  and  told 
him  that  the  defendant  had  some  broken  coal  they  would  sell  at 
three  dollars  and  ninety  cents. 

The  parties  having  rested,  the  defendant  renewed  his  motion  to  dis- 
miss the  complaint  upon  the  same  grounds,  which  motion  was  denied 
and  defendant  excepted.  The  defendant  then  asked  the  court  to 
charge  that  if  the  contract  alleged  was  correctly  set  forth  in  plaintiff's 
Exhibit  1,  as  testified  to  by  the  plaintiff,  it  was  void  for  uncertainty 
and  the  plaintiff  could  not  recover.  That  request  was  refused  and 
defendant  excepted.  The  defendant  then  asked  the  court  to  charge 
that  the  contract  as  testified  to  by  the  plaintiff  was,  in  the  first 
instance,  void  by  the  Statute  of  Frauds.  That  request  was  also 
refused  and  the  defendant  again  excepted.  The  defendant  then 
asked  the  court  to  charge  that  no  verdict  could  be  found  or  predi- 
cated upon  the  ground  of  defendant's  silence  in  reply  to  tfie  letter  oJ 
May  1,  1902.  That  request  was  also  refused  and  the  defendant 
excepted.  The  jury  then  found  a  verdict  for  the  plaintiff  for 
$15,000.  In  the  charge  the  court  instructed  the  jury  that  if  the 
defendant "  agreed  with  the  plaintiff  upon  the  terms  of  the  sale  and 
that  pursuant  to  such  terms  and  agreement  the  plaintiff  wrote  the 
letter  that  has  been  referred  to  here  as  of  May  Ist,  1902 ;  and  that  the 
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Uoebipinents  of  coal  followed  pursuant  to  that  understanding,  why, 
tbea  there  was  a  contract  between  these  parties." 

It  seems  to  me  that  there  was  no  enf orcible  contract.  Assuming 
the  pkintiflPs  testimony  to  be  correct,  the  first  interview  with 
defendant's  brother  was  an  offer  to  purchase  about  1,000  tons  a 
month,  beginning  May  1, 1902,  and  to  continue  until  February,  1903. 
The  kind  or  size  of  coal  that  was  to  be  delivered  and  the  terms  of 
payment  were  not  mentioned,  and  it  was  the  intention  of  the  parties 
that  the  conversation  was  to  be  followed  by  a  written  agreement  in 
which  the  details  were  to  be  specified.  It  is  not  disputed  but  that 
at  this  time  tliere  was  great  uncertainty  in  the  coal  business  on 
account  of  a  threatened  strike  of  the  coal  miners,  which  strike  took 
place  a  few  days  after  tiiis  interview.  Accepting  the  letter  of  the 
pisdntiff  to  the  defendant  which  was  written  in  pursuance  of  this 
conversation  and  which  the  plaintiff  testified  was  a  correct  statement 
of  the  conversation  as  he  understood  it,  it  was  therein  stated  that  the 
defendant  could  enter  his  order  for  about  1,000  tons  of  broken 
coal  per  month  for  shipment  previous  to  February  1, 1903,  qualified 
with  this  statement,  that  "for  the  next  three  or  four  months  I  may 
not  be  able  to  take  my  full  monthly  quota,  but  shall  live  up  to  my 
obligation  as  nearly  as  possible."  The  plaintiff  then  made  his  offer 
to  make  a  contract,  submitting  the  terms  to  the  defendant,  whiclf, 
upon  acceptance  by  the  defendant,  wduld  make  a  binding  contract. 
There  is  no  statement  in  the  letter  that  a  contract  had  been  made 
the  day  before,  but  that  defendant  might  enter  plaintiff's  order  for 
the  coal.  This  letter  ^as  never  accepted  or  any  contract  based  upon 
it  made,  and  it  is  clear  that  neither  party  then  considered  that  there 
was  a  binding  contract.  The  subsequent  conduct  of  the  parties 
strongly  corroborates  this  view.  From  May  until  December  it  was 
almost  impossible  to  get  coal  of  this  character  in  New  York  in  con- 
sequence of  the  miners*  strike,  the  price  of  coal  being  largely  in 
excess  of  that  which  was  discussed  by  the  parties  in  relation  to  this 
order.  Yet  during  all  that  time  there  was  no  demand  by  the  plain- 
tiff on  the  defendant  for  any  coal,  or  statement  by  the  plaintiff  that 
a  contract  was  in  force.  The  very  indefinite  testimony  of  tlie  plain- 
tiff that  he  ordered  coal  several  times  by  telephone  is  entirely  insufli- 
eient  to  prove  any  demand.  It  plainly  appears  from  the  whole 
widenoe  that  no  express  contract,  either  to  deliver  or  receive  coal, 
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was  made  by  this  conversation,  and  the  failure  of  the  defendant  to 
accept  the  plaintiff's  offer  contained  in  his  letter  of  May  1,  1902, 
without  a  subsequent  demand  for  an  answer  or  for  some  memoran- 
dum from  defendant,  is  strong  evidence  that  it  was  not  understood 
tl^at  there  was  an  actual  contract. 

Nor  do  I  think  the  evidence  justified  a  finding  that  any  coal  was 
delivered  by  the  defendant  under  the  conversation  of  April  30, 1902. 
Tlie  two  deliveries  of  coal  made  in  May  were  not  demanded  as  a 
delivery  under  any  contract.  Tliere  is  no  evidence  that  a  contract 
was  alluded  to  when  the  coal  was  ordered,  oi*  that  eitiier  party 
understood  that  a  claim  was  made  by  the  plaintiff  that  there  was  an 
existing  contract. 

It  follows,  therefore,  that  the  verdict  of  the  jury  that  there  was 
a  contract  for  the  sale  of  this  coal  was  not  sustained  by  the  evidence, 
and  that  the  judgment  and  order  are  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

Patteeson,  p.  J.,  McLaughlin,  Claske  and  Scorr,  JJ,,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event     Order  filed. 


The  Washington  Trust  Company  of  the  City  of  IsTew  YoRi, 
Respondent,  v.  Christopher  C.  Baldwin,  Defendant. 

William  Woodward  Baldwin,  as  Executor,  etc.,  of  Chrictofhbk 
C.  Baldwin,  Deceased,  Appellant. 

First  Department,  March  8,  1907. 

Practice — revival  of  action  —  application  denied  for  laches. 

In  an  action  at  law  there  is  no  fixed  time  within  which  the  action  may  be 
revived  against  the  executor  of  a  deceased  defendant.  The  time  within  which 
an  action  in  equity  can  be  revived  is  ten  years. 

But  although  there  is  no  fixed  time  ^rithin  which  application  to  revive  an  aetioQ 
at  law  must  be  made,  the  court  may  deny  the  application  for  laches,  and 
where,  without  excuse,  a  party  delays  until  the  Statute  of  Limitations  would 
have  barred  the  action,  a  motion  to  revive  it  should  be  denied. 

HotroHTOS,  J.,  dissented,  ^vith  opinion. 
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Appeal  by  William  Woodward  Baldwin,  as  executor,  etc.,  of 
Clmatopher  C.  Baldwin,  deceased,  from  an  order  of  the  Supreme 
Conrt,  made  at  the  New  York  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  10th  day  of  Decem- 
ber, 1906,  granting  the  plain tiflPs  motion  for  leave  to  revive  and 
continue  the  above-entitled  action  against  the  said  executor. 

Maunsell  B.  Fiddy  for  the  appellant. 
W.  CI  Perci/y  for  the  respondent. 

LiGBAHAM,  J.  : 

This  action  was  commenced  in  1896  upon  a  demand  note  dated 
October  1,  1895.  No  answer  was  interposed  by  the  defendant  and 
no  judgment  was  entered.  The  original  defendant  made  payments 
on  account.  He  died,  however,  on  May  12,  1897,  leaving  a  will 
which  was  admitted  to  probate  and  letters  testamentary  issued  to 
William  Woodward  Baldwin  on  Juno  23,  1897.  The  executor 
advertised  for  claims  and  on  the  1st  of  September,  1898,  the  plain- 
tiff filed  a  claim  upon  this  promissory  note  with  the  executor  with- 
out stating  that  an  action  was  pending.  Nothin.<j  further  was  done, 
the  executor  neither  rejecting  nor  admitting  tho  claim.  On  Octo- 
ber 1,  1906,  the  executor  filed  his  final  accounts,  from  which  it 
appears  that  tho  estate  is  largely  insolvent;  and  in  that  account  the 
executor  has  stated  that  he  contests  the  right  of  this  plaintiff  to  par- 
ticipate in  the  estate  upon  the  ground  that  the  note  is  barred  by  the 
Statute  of  Limitations.  Whereupon  the  plaintiff  made  a  motion  to 
revive  the  action  as  against  the  executor.  This  motion  was  made 
on  the  26th  day  of  November,  1906,  nearly  ten  years  after  the  death 
of  the  testator  and  letters  testamentary  had  been  issued  to  his  execu- 
tor. That  motion  was  granted  and  from  the  order  granting  it  the 
executor  appeals. 

It  seems  to  be  settled  that  in  an  action  at  law  there  is  no  time 
fixed  within  which  a  motion  to  revive  is  barred,  the  time  within 
vbich  an  action  in  equity  can  be  revived  being  ten  years.  For 
some  time  it  was  considered  doubtful  whether  or  not  the  mere  lapse 
of  time  justified  the  court  in  denyinj^  an  application  to  revive  an 
aetioa  at  law,  but  that  question  was  set  at  rest  in  Pringle  v.  Z. 
I B.  B.  Co.  (157  N.  T.  100),  where  it  was  held  that,  although 
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there  was  no  time  fixed  within  which  an  application  to  revive 
must  be  made,  the  court  was  justified  in  denying  tlie  application 
where  laches  was  shown.  Since  that  time  it  has  been  genemlly 
recognized  that  waiting  until  the  demand  would  be  barred  by  the 
Statute  of  Limitations  was  such  laches  as,  unexplained,  justified  a 
court  in  denying  the  motion  to  revive.  In  Hale  v.  Shannon  (68 
App.  Div.  24:7)  we  held  that  a  delay  of  between  nine  and  ten  years 
was  such  laches  as  required  the  court  to  deny  the  motion  to  revive. 
Here  the  cause  of  action  is  long  outlawed,  and  the  time  within 
which  an  action  can  be  brought  upon  this  obligation,  if  it  accrued 
at  the  time  of  the  death  of  the  testator,  has  long  since  expired. 
There  is  no  excuse  offered.  The  executor  swears  that  since  the 
death  of  the  testator  one  of, his  sons  has  died ;  that  the  executor 
never  heard  of  this  action,  and  that  the  plaintiff  filed  his  claim 
with  the  executor  without  mentioning  the  fact  that  an  action  had 
been  brought  to  enforce  it.  If  no  action  had  been  pending  at  the 
death  of  the  testator  the  claim  would  have  been  outlawed.  The 
mere  fact  that  such  an  action  was  pending  and  that  the  defendant 
has  neglected  to  prosecute  it  without  any  excuse  for  a  period  which 
would  bar  the  claim  under  the  statute  if  it  accrued  when  letters 
were  issued,  required  the  court  to  refuse  to  revive  the  action, 

I  think,  therefore,  that  the  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs  and  disbui-sements,  and  the  motion 
to  revive  the  action  denied,  %vith  ten  dollars  costs, 

Patterson,  P.  J.,  Lauuhlin  and  Lambert,  JJ.,  concurred; 
Houghton,  J.,  dissented. 

Houghton,  J.  (dissenting) : 

I  think  the  order  of  revival  was  right  and  should  be  affirmed. 

The  laches  of  plaintiff  is  not  inexcusable.  Action  had  been 
brought  on  the  note  during  the  lifetime  of  testator,  and  judgment 
was  not  entered  because  of  agreed  payments  which  he  made  up  to 
his  decease.  After  the  qualification  of  the  executor  the  claim  was 
presented  to  him  in  due  course,  and  was  retained  by  him  without 
dispute  as  to  its  validity  for  years,  and  until  he  filed  his  accounts 
in  the  Surrogate's  Court.  The  retention  of  the  claim  without 
.rejection   for    such   length   of    time   naturally   and   properly    led 
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plaintiff  to  assume  that  there  was  no  question  of  its  genuineness. 
If  it  was  admitted  as  a  claim  agaiifst  tlie  estate,  as  plaintiff  had  a 
right  to  assume  it  was,  there  was  no  occasion  to  revire  the  action 
and  seek  to  obtain  judgment,  for  no  necessity  existed  therefor  and 
no  advantage  or  preference  could  be  obtained  thereby.  By  defend- 
antVown  act  of  retaining  the  claim  without  dispute,  lie  led  plain- 
tiff to  assume  there  was  no  occasion  to  revive  the  action  and  no 
laches  on  plaintiff's  part  can  be  predicated  on  the  course  it  pursued. 

The  defendant  does  riot  pretend  that  any  witness  who  could 
testify  to  the  invalidity  of  the  note  has  died,  so  that  he  lias  been 
deprived  of  his  evidence  by  the  dehy.  He  says  some  persons 
have  died  but  refrains  from  stating  they  could  testify  to  any  facts  if 
they  were  alive.  He  also  says  he  does  not  know  of  any  facts  on 
which  to  base  a  defense  and  does  not  know  of  any  persons  now  alive 
who  do.  No  more  did  his  testator  know  of  any  defense,  and  he 
expressly  recognized  the  validity  of  the  note  by  making  payments 
after  the  action  was  begun  against  him.  The  delay  has  not  preju- 
diced defendant  or  deprived  him  of  any  testimony  or  defense  he 
once  had. 

On  the  other  hand,  if  it  was  true,  as  defendant  asserts,  that  he 
now  has  the  right  to  dispute  the  note  and  interpose  the  defense  of 
the  Statute  of  Limitations,  the  plaintiff  will  suffer  irreparable  injury. 
More  than  nine  years  have  elapsed  since  the  death  of  the  testator, 
and  more  than  eight  years  since  the  presentation  of  the  claim.  The 
plaintiff  has  no  possible  answer  to  the  Statute  of  Limitations  if  it  can 
now  be  interposed. 

Personally,  I  do  not  think  the  law  is  or  ought  to  be  that  an 
executor  or  administrator  can  retain  a  claim  duly  presented  against 
his  estate  until  the  six-year  Statute  of  Limitations  has  run  and  then 
reject  it  and  plead  the  statute ;  but  the  defendant  asserts  that  riglit, 
and  on  the  assumption  that  such  right  exists  it  seems  to  me  a  very 
grave  judicial  error  to  deny  ta  plaintiff  the  right  to  revive  and 
prosecute  its  action  to  judgment. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs.     Order  filed. 
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Harry  Beown,  ou  Behalf  of  Himself  and  All  Parties  Siniilarly 
Situated  Who  Shall  Come  in.  Appellant,  v.  Utopia  Land  Com- 
pany, Respondent,  Impleaded  with  Joseph  Berkowitz  and 
Others,  Defendants. .  (No.  1.) 

First  Department,  March  8, 1907. 

Iz^unction  —  reference     to     assess    damage  —  must     await     final 
'determination. . 

A  reference  to  determine  the  damnges  sustained  by  a  defendant  by  reason  of 
an  injunction  should  not  be  granted  until  it  is  finally  determined  that  the 
plaintiff  is  not  entitled  to  the  injunction. 

An  interlocutory  judgment  sustaining  a  demurrer  to  the  complaint  is  not  such 
final  determination  as  justifies  the  court  in  granting  an  order  of  reference  if 
the  plaintiff  has  appealed  from  the  judgment.  In  such  case  the  right  to  assess 
damages  is  suspended  until  the  determination  of  the  appeal. 

Appeal  by  the  plaintiff,  Harry  Brown,  from  an  order  of  tlie 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  19th 
day  of  November,  1906,  appointing  a  referee  to  determine  the  dam- 
ages sustained  by  the  defendant,  the  Utopia  Land  Company,  by 
reason  of  an  injunction,  and  directing  that  notice  be  given  to  tlie 
sureties  named  in  the  undertaking  given  on  obtaining  said  injunc- 
tion, dnd  also  from  so  much  of  an  order  entered  in  said  clerk's  office 
on  the  21st  day  of  December,  1906,  as  denies  the  plaintiff's  motion 
to  vacate  said  order  of  reference. 

A.  H,  Parkhurst^  for  the  appellant. 
Emamvel  JacohuSy  for  the  respondent. 

Ingraham,  J. : 

This  action  was  commenced  to  require  the  individual  defendants 
to  account  for  their  conduct  as  officers  of  the  defendant  Utopia 
Land  Company,  and  to  annul  an  annual  meeting  of  the  corporation. 
At  the  commencement  of  the  action  the  plaintiff  obtained  an  injunc- 
.  tion  restraining  the  defendants  and  each  of  them  from  all  acts, 
including  the  annual  election  of  officers  or  the  removal  of  the  present 
officers  and  directors  from  office,  with  an  order  to  show  cause  why 
an  injunction  should  not  be  continued  during  the  pendency  of  tlie 
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action.  Upon  the  return  of  this  order  to  show  cause  on  Febmar}' 
15, 1906,  tlie  motion  for  an  injunction  was  denied,  without  prejudice 
to  the  right  to  renew  upon  f  urtlier  papers ;  and  the  order  to  siiow 
eaofle  was  vacated  and  set  aside.  On  May  29,  1906,  the  defendant 
e(»rporation  interposed  a  demurrer  to  tiie  complaint,  and  the  issue 
lamd  by  this  demurrer  was  heard  by  the  Special  Term  on  the  2d 
of  October,  1906 ;  and  on  October  16,  1906,  the  demurrer  was  sus- 
tained and  judgment  was  entered  thereon  dismissing  the  complaint 
as  to  such  corporation  on  the  merits.  The  plaintiff  was  not  given 
leave  to  amend  the  complaint,  the  interlocutory  judgment  reciting 
tliatit  was  entered  on  plaintiff's  default.  Wliereupon  the  defendant 
corporation  moved  for  an  order  of  reference  to  ascertain  the  dam- 
ages sustained  by  the  defendant  corporation  by  reason  of  the  injunc- 
tion which  liad  been  vacated.  The  plaintiff  opposed  the  motion, 
elaiimng  tlj^t  it  could  not  be  granted  until  the  final  determination 
of  the  action.  The  motion  was  granted  and  a  referee  appointed. 
Subsequently  the  plaintiff  made  a  motion  for  a  reargument  of  that 
motion  and  to  vacate  the  order  appointing  the  referee  upon  additional 
papers  submitted,  the  fact  then  appearing  that  the  judgment  of  the 
Special  Term  sustaining  the  demurrer  liad  been  resettled  so  as  to 
weite  that  both  parties  had  been  heard  upon  the  issues  of  law  raised 
by  tlie  demurrer  and  the  demurrer  had  been  sustained  and  that  an 
appeal  had  been  taken  from  the  interlocutory  judgment.  This 
application  for  a  reargument  seems  to  have  been  granted,  although 
no  order  was  entered  granting  it,  and  the  motion  was  thereupon 
reargued  before  the  justice  who  liad  granted  the  original  motion 
upon  the  new  papers  presented  ;  whereupon  he  denied  the  motion 
for  a  i*eargument  and  denied  the  motion  to  vacate  the  order  of  refer- 
ence; and  the  plaintiff  appealed  both  from  the  original  order  of 
reference  and  from  the  order  denying  the  motion  to  vacate  the 
wder  of  reference. 

It  seems  to  be  settled  that  the  undertaking  cannot  be  enforced 
until  the  action  is  finally  determined.  In  Williams  v.  Montgomery 
(U8  N.  Y.  519)  the  Court  of  Appeals  reviewed  the  judgment 
appealed  from  in  order  to  determine  whether  or  not  the  plaintiff 
was  entitled  to  the  preliminary  injunction  at  the  time  it  was  granted, 
so  that  the  question  as  to  the  liability  of  the  sureties  upon  the  under- 
taking should  not  be  foreclosed  by  the  final  judgment,  which  simply 
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dismissed  tlie  complaint  upon  the  ground  that  the  time  within  which 
equitable  rolief  could  be  granted  had  expired,  and  that  in  conse^ 
quence  of  such  lapse  of  time  the  plaintiff's  remedy  was  solely  at'  law 
to  recover  damages.  It  is  stated  jn  the  statement  of  facts  that  the 
preliminary  injunction  was  vacated  and  the  General  Term  had 
affirmed  the  order  vacating  it  (68  Hun,  416) ;  but  it  was  held  that  the 
right  to  enforce  the  undertaking  depended  on  the  right  of  the  plaintiff 
to  equitable  relief  at  the  commencement  of  the  action.  In  Johnson 
V.  Elwood  (82  N.  Y.  362)  it  appeared  that  before  the  injunction  was 
vacated  or  dissolved  the  defendant  died.  Tlie  injunction  was  Fubse- 
quently  dissolved  by  a  stipulation  upon  the  termination  of  another 
suit,  and  the  action  never  was  revived  ;  that  subsequent  to  the  death 
of  the  defendant,  on  motion  of  his  administratrix,  the  plaintiff  was 
required  to  elect  whether  he  would  continue  the  action  against  her 
by  a  supplemental  complaint.  As  the  plaintiff  did  not  elect  to  con- 
tinue the  action,  it  was  on  motion  discontinued,  without  costs  to 
either  party,  and  a  judgment  of  discontinuance  was  entered  accord- 
ingly. It  was  held  that  there  was  no  final  decision  that  the  plain- 
tiff was  not  entitled  to  the  injunction,  and  the  order  of  reference 
could  not  be  grantea.  In  Muagram  v.  Sherwood  (76  X.  Y.  194) 
the  injunction  was  continued  until  the  trial,  when  the  complaint 
was  dismissed ;  but  from  that  judgment  dismissing  the  complaint 
the  plaintiff  appealed.  It  was  held  that  until  the  determination 
of  the  appeal  there  was  no  final  decision  that  the  plaintiff  was  not 
entitled  to  the  injunction.  In  deciding  that  case  the  court  said : 
"  The  decision  of  the  Special  Term,  if  allowed  to  stand,  was  a  deter- 
mination of  the  case.  But  when  an  appeal  was  perfected  by  the 
execution  of  the  bond  required  by  the  Code,  the  final  decision  was 
postponed  until  ,that  appeal  was  decided.  In  the  meantime,  the 
defendant  has  no  claim  to  an  order  of  reference  to  assess  the  dam- 
ages." In  New  York  Se(ni?*ity<&  Trust  Co.  v.  Lipmxin  (83  Hun,  569) 
a  temporary  injunction  had  been  previously  granted,  from  which 
an  appeal  was  taken  by  the  defendants.  The  order  granting  die 
injunction  was  reversed*  and  the  reversal  was  sustained  by  the 
Court  of  Appeals.  {Ifew  York  Security  cfe  Trriat  Co.  v.  Lipman^ 
139  N.  Y.  657).  Subsequently  a  judgment  in  favor  of  the  plaintiff, 
permanently  enjoining  the  defendants  from  proceeding  further 

*See  New  York  Security  dk  Tnmt  Co,  v.  Mydenst&in  (70  Hun,  916).^  [R«p. 
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against  the  plaintiff,  was  entered.  The  effect  of  the  order  of  the 
S[)ecial  Term,  vacating  the  temporary  injunction  affirmed  by  the 
Court  of  Appeals,  was  discussed,  and  it  was  held  that  as  the  judg- 
ment stood,  finally  determining  that  the  plaintiff  was  entitled  to  an 
injunction,  no  liability  on  the  undertaking  could  arise  with  such  judg- 
ment standing  in  force  and  effect,  because  the  condition  of  such  under- 
taking was  that  the  damages  were  not  to  be  payable  unless  the  court 
finally  decided  that  the  plaintiff  was  not  entitled  to  the  injunction. 

From  these  cases  it  would  appear  that  a  referee  to  assess  the 
defendant's  damages  should  not  be  appointed  until  by  the  final 
judgment  in  the  action  it  is  determined  tliat  the  plaintiff  was  not 
entitled  to  the  injunction.  The  interlocutory  judgment  sustaining 
the  demurrer  to  the  complaint  is  not  such  a  final  determination  as 
would  justify  the  court  in  granting  an  order  of  reference.  The 
motion  as  originally  made  being  based,  as  it  was,  upon  a  final  deter- 
mination of  the  court  sustaining  the  demurrer  entered  on  dufanlt, 
the  court  was  justified  in  granting  the  order,  but  when  that  judg- 
ment was  resettled  by  stating  that  it  was  made  after  hearing  coun- 
sel for  the  plaintiff  as  well  as  for  the  defendant,  and  the  defendant 
had  appealed  from  that  judgment,  the  right  of  the  court  to  proceed 
to  assess  the  damages  was  suspended  until  the  determination  of  the 
appeal,  and  the  court  should  then  have  vacated  the  order  of  reference* 
This,  of  course,  would  be  without  prejudice  to  a  renewal  of  the  motion 
for  a  reference  after  the  action  had  been  finally  determined. 

If  this  is  the  correct  view,  then  the  original  order  which  was 
appealed  from  should  be  affirmed,  with  ten  dollars  costs  and  dis- 
bursements to  the  respondent,  but  the  order  denying  the  motion  to 
vactite  the  order  of  reference  should  be  reversed,  with  ten  dollars 
208ts  and  disbursements  to  the  appellant,  and  the  order  of  reference 
vacated,  with  ten  dollars  costs. 

Patterson,  P.  J.,  MoLaughun,  Clarkb  and  Soott,  JJ., 
concurred. 

Original  order  affirmed,  with  ten  dollars  costs  and  disbursements ; 
order  deflying  motion  to  vacate  order  of  reference  reversed,  with 
ten  dollars  costs  and  disbursements,  and  order  vacated,  with  ten 
dollars  costs.     Order  filed. 

App.  Div.— Vol.  CXVIIL        18 
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Otto  P.  Heyn,  PlaintiflE,  v.  New  York  Life  Inburanoe  Company, 

Defendant. 

First  Department,  March  8,  1907. 

Principal  and  agent — when  insurance  agent  not  entitled  to  commiasions 
on  renewal  premiums  after  discharge. 

In  the  absence  of  an  agreement  limiting  an  insurance  agent's  commissions  to 
premiums  received  by  the  company  during  the  continuance  of  his  agency,  he 
is  entitled  to  commissions  on  renewal  premiums  received  after  the  termination 
of  his  agency  upon  policies  written  during  its  continuance. 

The  parties,  however,  may  agree  to  the  contrary,  and  where  a  contract  of  agency 
for  an  indeterminate  period  provides  for  commissions  on  the  orisrinal  or  renewal 
cash  premiums  collected  "  during  his  continuance  as  said  agent,"  the  agent  If 
not  entitled  to  commissions  after  the  termination  of  his  employment. 

The  above  construction  will  be  giteu  to  the  contract  although  a  subsequenl 
clause  provides,  that,  if  in  any  year  the  agent  secure  new  insurance  on  tht 
plan  stated  aforesaid  "  subject  to  all  the  terms  and  conditions"  thereof  amount* 
ing  to  a  certain  sum,  he  shall  be  entitled  to  commissions  upon  the  renewal 
premiums  paid  on  such  policies,  etc.  The  two  provisions  should  be  read 
together  and  are  not  inconsistent. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Zaurence  Arnold  Tamer^  for  the  plaintiff, 

John  Kirlcland  Clarh^  for  the  defendant. 

SooTT,  J. : 

The  matter  in  controversy  between  the  parties  comes  before  the 
court  upon  the  submission  of  an  agreed  state  of  facts. 

The  plaintiff  was  an  agent  of  the  defendant  under  a  contract 
dated  September  15,  1896,  which  was  for  an  indeterminate  period 
and  was  terminated  by  the  defendant  on  June  15, 1905.  The  ques-' 
tion  involved  is  as  to  plaintiff's  right  to  receive  commissions  upon 
renewal  premiums  paid  to  and  received  by  the  defendant  after  tlie 
termination  of  the  contract,  upon  policies  secured  by  plaintiff  while 
the  contract  was  in  existence.  The  rule  generally  applicable  to 
such  cases  is  well  settled  by  authority,  and  is  not  questioned  by 
either  party  to  this  controversy.  It  is  that  in  the  absence  of  any 
stipulation  or  agreement  limiting  the  agent's  commissions  to  pre- 
miums received  by  the  company  during  the  continuance  of  his 
agency,  he  is  entitled  to  renewal  premiums  received  after  the  termi- 
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nation  of  Lis  agency,  upon  policies  written  during  its  continuance. 
[I/^rcules  Mut  Life  Assurance  Society  v.  Brinker^  77  N.  Y.  435 ; 
Ihds  y.  Brooklyn  Life  Ins.  Co.,  46  Hun,  274 ;  aflPd.,  120  N.  Y. 
294.)  It  is  open  to  parties,  of  course,  to  make  any  agreement  upon 
the  subject  they  may  see  lit,  and  it  becomes  our  duty  to  examine 
die  contract  between  tliese  parties  to  ascertain  whetlier  they  have 
made  any  special  agreement  respecting  renewal  commissions  which 
takes  tliis  case  out  of  the  operation  of  the  general  rule  above  stated. 

The  contract  contains  two  clauses  relating  to  the  payment  of  com- 
missions. The  20th  clause,  which  is  printed,  reads  as  follows: 
**  20th.  It  is  agreed  that  said  party  of  the  second  part  (the  plaintiff 
herein)  shall  be  allowed  under  this  agreement  the  following  com- 
pensation only,  unless  otherwise  expressly  stipulated  in  writing, 
namely :  a  commission  on  the  original  or  retieioal  cash  premiums 
which  shall  during  his  continuance  as  said  agent  of  said  party 
of  the  first  part  (the  defendant  herein)  bo  obtained,  collected,  paid 
to  and  received  by  said  party  of  the  first  part  up  to  and  including 
the  year  of  Assurance  {shaidd  his  age^icy  cotitinue  so  long) 

on  policies  of  insurance  effected  with  said  party  of  the  first  part,  by  or 
tbrongh  said  party  of  the  second  part,  which  commission  shall  be  at  and 
after  the  following  rates."  Then  follows  a  table  showing  the  rate  of 
original  commissions  to  be  paid  on  various  claims  or  kinds  of  policies. 

It  is  to  be  observed  that  this  clause,  while  it  evidently  contem- 
plates the  payment  of  commissions  upon  renewal  premiums,  is  care- 
fal  to  limit  them  to  such  premiunis  as  shall  be  received  by  the  com- 
pany during  the  continuance  of  the  plaintiff's  agency.  It  does  not, 
however,  specify  either  the  amount  of  the  commission  to  be  paid 
upon  renewals,  nor  the  number  of  years  for  which  such  commissions 
shall  be  paid.  That  omission  is  supplied  by  the  2l6t  clause,  Tvhich 
h  typewritten  and  which  originally  applied  only  to  the  first  year  of 
plaintiff's  agency,  but  was  extended  by  agreement  so  as  to  apply  to* 
every  year  that  the  agency  contract  remained  in  force.  It  pro- 
vides in  substance  that  if  in  any  year  the  party  of  the  second  part 
should  secure  new  insurance  on  the  plans  designated  in  section  20, 
"subject  to  all  the  terms  and  conditions  of  said  section,"  amounting 
to  the  sum  of  $15,000,  upon  which  the  first  cash  premium  was  paid^ 
the  plaintiff  should  be  entitled  to  a  commission  of  five  per  cent  upon 
such  renewal  premiums  in  such  policies  so  written  as  should  renew 
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for  the  second  year  of  assurance,  and  for  every  additional  $15,000 
procnred  as  aforesaid  said  renewal  should  be  extended  to  include  an 
additional  year  of  assurance. 

The  obvious  meaning  of  this  clause  is  that  the  number  of  years 
during  which  plaintiff  was  to  be  paid  a  connnission  on  renewals  was 
to  be  determined  by  the  volume  or  amount  of  business  influenced 
and  procured  by  him.  Standing  by  itself  this  clause  would 
undoubtedly  entitle  the  plaintiff  to  be  paid  a  commission  on 
renewals  according  to  its  terms,  without  regard  to  the  termination 
or  continuance  of  his  agency.  We  do  not  think,  however,  that  we 
are  at  liberty  to  so  construe  the  contract,  but  that  we  must  read 
clauses  20  and  21  together  in  order  to  arrive  at  the  true  intent  of 
the  parties.  So  reading  them  it  is  plain  that  the  plaintiff  was 
entitled  to  collect  commissions  only  upon  such  renewal  premiums 
as  were  paid  to  and  received  by  the  company  during  the  continu- 
ance of  the  agency.  Such  is  the  clear  and  unmistakable  language, 
of  section  20,  and  there  is  nothing  in  section  21  expressly  to  the 
contrary.  In  section  20  there  is  left  a  blank  space  with  reference 
to  the  number  of  years  during  which  commissions  upon  renewals 
were  to  be  paid.  If  that  blank  had  been  filled  up  with  any  defi- 
nite number  it  would  have  been  too  plain  for  argument  that  the 
right  to  receive  commissions  upon  renewals  was  limited  by  the 
term  of  the  agency.  Section  21  in  effect  fills  up  that  blank  and 
imposes  a  further  limitation  upon  the  right  to  receive  renewal  com- 
missions, in  that  the  period  during  which  they  shall  become  due  is 
limited  by  the  amount  of  insurance  written.  We  find  nothing  in 
clause  21  which  contradicts  or  abrogates  the  specific  provisions  of 
clause  20  that  whatever  commissions  plaintiff  may  be  entitled  to 
shall  be  limited  to  premiums  received  during  the  continuance  of  his 
agency- and,  therefore,  following  well-established  rules  of  construc- 
tion we  must  give  full  effect  to  both  clauses. 

It  follows   that   there   must  be   judgment   for  the    defendant 
dismissing  plaintiff's  claim,  with  costs. 

Patterson,   P.  J.,   Lauqhlin,   Houghton  and   Lambert,  JJ., 
concurred. 

Judgment  ordered  for  defendant,  with  costs.     Settle  order  on 
notice. 
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Hroo  Schuster,  an  Infant,  by  Johanna  Schuster,  His  Gnardian 
ad  Litem,  Respondent,  v.  Fokty-second  Street,  Manhattan- 
ville  and  St.  Xicholas  Avenue  Railway  Company,  Appellant 
(Originally  Impleaded  witli  The  City  of  !Xew  York). 

First  Department,  March  8,  1907. 

Segligence  —  failure  of  railroad  to  repair  pavement  adjoining  tracks  — 
when  liable  for  injuries  caused  thereby. 

A  railroad  is  liable  for  injuries  received  by  reason  of  its  failure  to  repair  the 
pavement  between  its  tnicks  and  for  two  feet  in  width  outside  its  tracks  as 
reqninni  b}'  section  98  of  the  General  Railroad  Law,  irrespective  of  whether 
any  request  or  demand  for  such  repair  has  been  made  by  the  local  authoVities. 

I:tgraha31  and  McLaugiilix,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  Forty-second  Street,  Manhattan- 
Yille  and  St.  Nicholas  Avenue  Railway  Company,  from  a  judgment 
of  tlie  Supreme  Court  ir>  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  Blst  day  of  May, 
1906,  upon  the  verdict  of  a  jury  for  $2,500,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  27th  day  of  May,  1906,  denying 
the  defendant's  motion  for  a  new  trial  made  npon  the  minutes. 

Charles  F.  Brown^  for  the  appellant. 

E.  Loihard  McClure^  ioir  the  respondent. 

Scott,  J. :  '  , 

The  only  question  necessary  to  be  considered  on  this  appeal  is 
whether  or  not  section  98  of  the  Railroad  Law*  imposes  a  duty 
upon  a  street  surface  railroad  company  to  keep  in  peruianent 
repair  the  pavement  between  its  tracks  and  two  feet  in  width  out- 
side its  tracks,  irrespective  of  any  request  or  demand  on  the  part  of 
the  local  authorities.  The  defendant's  position  is  that  no  such  duty 
is  imposed  unless  and  until  the  company  is  required  by  the  local 
authorities  to  make  repairs.  The  contrary  appears  to  have  been 
held  m  Conway  v.  City  of  liochesfer  (157  N.  Y.  38)  and  Doyle  v. 

•Laws  of  1890,  chap  565,  as  arad.  by  Laws  of  1892,  chap.  676.— [Rkp. 
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City  of  New  York  (58  App.  Div.  588).     Upon  the  autliority  of 
these  cases  the  judgment  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  and  Clarke,  J.,  concurred ;  Ingraham  and 
MoLauohlin,  JJ.,  dissented. 

Inoraham,  J.  (dissenting) : 

I  do  not  concur  in  the  affirmance  of  this  judgment.  The  plaintiff, 
a  boy  eleven  or  twelve  years  of  age,  was  on  the  25th  of  April,  1900, 
playing  in  Forty-second  street,  between  Eighth  and  Ninth  avenues. 
Someone  called  that  a  policeman  was  coming,  whereupon  the  plain- 
tiff turned  around  to  see  where  the  policeman  was.  Seeing  the 
policeman  coming  on  the  south  side  of  the  street,  the  plaintiff 
started  to  run  and  ran  towards  the  east  about  three  or  four  feet  away 
from  the  rail.  As  he  ran  he  turned  his  head  to  see  where  the  police- 
man was  and  saw  a  car  approaching  about  twenty  or  twenty-five  feet 
away  from  him.  While  looking  around  he  stepped  in  a  depres- 
sion in  the  pavement  and  pitched  forward  on  the  track  and  was  run 
over  by  the  car.  He  described  the  depression  as  about  four  or  five 
feet  wide  along  the  car  track,  and  about  six  or  seven  feet  towards  the 
curb.  The  road  was  paved  with  stone  blocks,  and  this  depression 
seems  to  have  been  at  a  place  where  the  blocks  had  settled  and  was 
said  to  be  about  six  inches  in  depth.  There  is  considerable  dispute 
as  to  the  exact  location  of  this  depression,  but  I  assume  that  there 
was  evidence  to  show  that  some  part  of  it  at  least  was  within  two 
feet  of  the  defendant's  track,  and  there  was  evidence  that  the  road- 
way had  been  in  this  condition  for  some  weeks  prior  to  the  accident. 

In  his  charge  to  the  jury  the  learned  trial  judge,  in  stating  the 
claim  of  the  plaintiff,  said :  "  He  claims  that  these  injuries  which 
he  received  were  caused  tlirough  the  carelessness  and  negligence  of 
the  defendant  in  operating  this  car  and  also  in  maintaining  or  con- 
tinuing to  maintain  a  hole  near  its  track ;  "  and  then  chargfed  the 
jury  that  "the  law  imposes  upon  a  railroad  company  the  duty  of 
keeping  the  space  between  its  tracks  and  two  feet  on  either  side  of 
th'e  tracks  in  good  and  safe  condition.  If  the  hole  was  within  the 
area  I  liave  described  you  will  then  consider  whether  or  not  negli- 
gence may  be  predicated  upon  it.  The  company,  being  cliarged 
with  the  duty  of  keeping  the  street  in  repair  -as  I  have  described. 
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becomes  negligent  when  it  knows  that  it  is  out  of  repair,  or  it 
becomes  liable  in  the  absence  of  knowledge  that  the  condition,  which 
bj  the  exercise  of  reasonable  care  it  should  have  known  to  exist, 
has  exisied  for  such  a  length  of  time.  It  is  for  you  to  say  whether 
there  was  a  hole,  and  nnder  the  instruction  I  have  given  you, 
wliether  the  defendant  was  negligent  in  maintaining  it,  if  there  was 
one."  After  the  court  had  finished  its  charge  and  had  passed  upon 
the  requests  of  the  parties,  the  plaintiff  asked  the  court  to  charge : 
"That  the  duty  which  was  laid  upon  the  railroad  company  to  keep 
its  tracks  in  a  condition  of  permanent  repair  is  an  original  duty, 
and  that  the  railroad  company  cannot  await  the  order  of  the  local 
authorities  before  putting  its  railroad  in  a  condition. of  permanent 
repair."  That  the  court  charged,  and  the  defendant  excepted. 
There  was  no  evidence  that  this  condition  in  tlie  street  had  been 
caused  in  any  way  by  the  defendant's  laying  its  tracks  in  the  street, 
or  that  it  had  any  connection  with  the  track.  The  depression  com- 
menced within  two  feet  of  the  track  and  extended  some  distance 
toward  the  curb.  There  was  nothing  to  show  that  tlie  plaintiff  fell 
into  the  depression  in  the  street  within  two  feet  of  tlie  defendant's 
track.  The  condition  was  that  a  depression  existed  in  the  roadway 
of  the  street  which  it  was  the  duty  of  the  city  of  New  York  to  keep 
in  repair,  and  tliat  a  very  small  portion  of  the  depression  was  within 
two  feet  of  tlie  track,  and  that  the  plaintiff  started  to  run  east  three 
or  four  feet  from  the  track  and  fell  into  the  depression.  There  was 
no  dnty  of  the  defendant  to  do  anything  to  the  street  outside  of 
the  space  two  feet  from  the  track,  and  if  the  plaintiff  started  three 
or  four  feet  from  the  track  and  ran  east,  it  would  seem  that  he  fell 
more  than  two  feet  from  the  tra<;k  into  a  depression  for  which  the 
defendant  was  not  responsible.  The  defendant  was  not  liable 
because  of  an  accident  caused  by  a  depression  outside  of  the  space 
that  the  defendant  was  bound  to  repair.  I  think  that  this  instruc- 
tion to  the  jury  to  which  the  defendant  excepted  was,  therefore, 
error  which  required  a  reversal  of  the  judgment, 

^or  do  I  think  that  the  defendant  was  bound  to  repair  this  pave- 
ment until  required  by  the  city  authorities.  We  are  not  now  con- 
sidering a  case  where  the  track  of  a  railroad  company  or  any 
stmcture  connected  with  the  track  caused  the  injury,  but  with  a 
depression  in  the  roadbed  of  tlie  street,  entirely  outside  of  the  track 
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and  which  had  no  relation  to  it,  and  was  not  caused  by  the  construc- 
tion of  the  track  or  the  operation  of  the  road.  Upon  this  aspect  of 
the  case,  it  was  the  fall  of  the  plaintiflf  caused  by  stepping  into  a 
depression  in  the  roadway  that  caused  the  injury,  and  in  discussing 
the  question  we  can  eliminate  the  fact  that  the  car  ran  over  him. 
The  question  presented  is  whether  this  defendant  was  liable  in  an 
action  based  upon  negligence  for  a  failure  to  repair  this  depression 
in  the  roadway.  The  basis  of  this  liability  is  section  98  of  the 
Kailroad  Law  (Laws  of  1890,  chap.  565,  as  arnd.  by  Laws  of 
1892,  chap.  676).  That  section  provides :  "  Every  street  surface 
railroad  corporation  so  long  as  it  shall  continue  to  use  any  of  its 
tracks  in  any  street,  avenue  or  public  place  in  any  city  or  village, 
shall  have  and  keep  in  permanent  repair  that  portion  of  such 
street,  avenue  or  public  place  between  its  tracks,  the  rails  of  its 
tracks,  and  two  feet  in  width  outside  of  its  tracks,  under  the  super- 
vision of  the  proper  local  authorities,  and  whenever  required  by 
them  to  do  so,  and  in  sucKraanner  as  they  may  prescribe.  In  case  of 
the  neglect  of  any  corporation  to  make  pavements  or  repairs  after 
the  expiration  of  thirty  days  notice  to  do  so,  the  local  authorities 
may  make  the  same  at  the  expense  of  such  corporation."  A. 
municipal  corporation  is  primarily  charged  with  the  duty  to  keep 
the  streets  or  avenues  in  repair  so  that  they  may  be  reasonably  safe 
for  the  use  of  the  public,  and  it  was  the  duty  of  the  city  of  New 
York  to  keep  this  street  in  repair.  In  relation  to  this  duty  imposed 
upon  municipal  corporations,  the  Legislature  has  also  imposed  upon 
street  surface  railroads  using  the  surface  of  the  streets  an  obligation 
to  keep  in  permanent  repair  the  portion  of  such  street,  avenue  or 
public  place,  between  its  tracks,  the  rails  of  its  tracks,  and  two  feet 
in  width  outside  of  its  tracks ;  but  that  duty  is  to  be  performed  under 
the  "supervision  of  the  proper  local  authorities  and  whenever 
required  by  them  to  do  so."  The  question  presented  relates  to  the 
duty  imposed  upon  the  railroad  company  under  this  section  of  the 
Railroad  Law.  The  railroad  company  having  placed  its  tracks  upon 
the  isurface  of  the  street,  and  the  street  having  been  paved,  regulated 
and  graded,  it  would  be  the  duty  of  the  city  to  repair  any  depression 
or  hole  in  the  pavement  outside  of  the  tracks,  but  for  this  provision  of 
the  statute.  Before  the  railroad  company  or  any  other  person  could 
remove  this  pavement  or  do  any  work  in  relation  to  it,  the  consent 
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of  the  citj  of  New  York  must  be  obtaiued.  Section  525  of  the 
Xew  York  charter  (Laws  of  1897,  chap.  378),  wliich  was  in  force 
st  the  time  of  the  accident,  provided  tliat  "  no  removal  of  the  pave- 
ment or  disturbance  of  the  surface  of  any  street  *  *  *  for  any 
purpose  whatever,  shall  be  made  until  a  permit  is  first  had  from  the 
departnlent  of  highways."  This  provision  has  since  been  revised 
in  section  391  of  the  charter  of  said  city  of  New  York  (I^ws  of 
1901,  chap.  466)  so  as  to  provide  that  "  no  removal  of  the  pave- 
ment or  disturbance  of  the  surface  of  any  street  *  *  *  for  any 
purpose  whatever,  shall  be  made  until  a  permit  is  first  had  from  the 
president  of  the  borough  where  the  work  is  to  be  done."  The  stat- 
ute, therefore,  required  the  railroad  company  to  keep  in  permanent 
repair  the  portion  of  Forty-second  street  between  its  tracks,  the  rails 
of  its  tracks,  and  two  feet  in  width  outside  of  its  tracks,  under  the 
snpervision  of  the  proper  local  authorities,  whenever  required  by 
them  to  do  so,  but  without  power  to  touch  the  pavement  or  to  do 
any  work  in  relation  thereto  until  a  permit  was  first  had  and  obtained 
from  the  department  of  highways,  or  at  present,  until  a  permit  is 
Srst  had  and  obtained  from  the  president  of  the  borough  within 
which  the  street  is  located.  This  obligation  to  repair  this  street,  as 
I  read  the  statute,  did  not  arise  until  the  local  authorities  required, 
the  defendant  to  make  repairs,  for,  until  they  wega  so  required  it 
was  impossible  for  the  railroad  company  to  know  the  manner  in  " 
which  the  repairs  were  to  be  made.  If  the  railroad  company  had 
attempted  to  remove  this  pavement  for  the  purpose  of  making  it 
level,  without  a  permit  from  the  borough  president,  it  would  have 
heen  liable  to  a  penalty,  and  the  very  statute  which  imposes  the  obli- 
gation seems  to  limit  the  obligation  to  make  the  repairs  or  the  time 
within  which  they  were  to  be  made  to  a  requirement  of  the  local 
authorities  that  the  repairs  be  made,  prescribing  the  manner  in  which 
they  shall  be  made.  Primarily  the  statute  is  passed  to  protect  the 
city  and  to  relieve  it  of  an  obligation  imposed  upon  it  to  keep  the 
street  in  repair.  The  statute  does  not  in  any  express  terms  make 
the  railroad  company  liable  for  any  accident  that  happens  to  third 
parties  in  consequence  of  a  failure  of  either  the  city  or  the  rail- 
road company  to  properly  repair  the  streets,  but  imposes  upon  the 
railroad  company  using  a  street  an  obligation  to  relieve  the  city 
from  the  expense  of  keeping  the  street  in  repair  for  a  space  within 

Digitized  by  VjO.OQIC 


202     Schuster  v.  Forty-second  Street,  M.  &  St,  N.  Ave.  R.  Oo. 

Fii-st  Depaitment,  March,  1907.  [Vol.  118w 

its  tracks  and  withiu  two  feet  of  the  tracks  on  either  side.  Cer- 
tainly, as  between  the  railroad  company  and  the  city,  there  was  no 
duty  imposed  upon  the  railroad  company  to  take  up  this  pavement 
and  restore  It  to  its  proper  condition  until  the  city  had  required  the 
railroad  company  to  make  the  repairs,  for,  by  the  express  provision 
of  the  statute,  the  railroad  company  was  to  have  thirty  days  after 
the  notice  had  been  given  to  make  the  repairs  and  charge  the 
company  with  the  amount  expended  therefor. 

Thus  the  duty,  it  seems  to  me,  that  was  imposed  upon  the  rail- 
.road  company  was  to  make  the  repairs  when  required  to  do  so  by 
the  city,  and  until  the  city  required  them  to  make  such  repairs,  the 
railroad  company  was  guilty  of  no  default  and  was  not  liable, 
either  to  the  city  or  to  a  third  party,  for  an  accident  caused  by  a 
street  being  out  of  repair.  This  view  of  the  statute  is,  I  think,  sus- 
tained by  the  ciise  of  Conway  v.  Citf/  of  Rochester  (157  N.  Y.  33). 
That  was  a  question  between  a  property  owner  and  the  city  of 
Rochester  as  to  the  right  of  tlie  city  to  make  a  contract  for  paving  a 
street  through  which  a  line  of  street  railroad  was  operated.  Two 
questions  were  certified  to  ^Jie  Court  of  Appeals.  The  first  was : 
**  Are  the  abutting  owners  on  Lyell  Avenue  liable  for  the  cost  of 
constructing  a  new  pavement  between  the  tracks  and  the  rails  of 
the  tracks,  and  f«r  two  feet  in  width  outside  of  the  tracks  of  the 
Rochester  Railway  Company?"  Second,  "Is  the  duty  of  the 
Common  Council  of  the  City  of  Rochester  to  request  the  Rochester 
Railway  Company  to  construct  a  pavement  between  its  tracks,  and 
the  rails  of  its  tracks,  and  for  two  feet  outside  thereof  on  Lyoll 
avenue,  before  the  city  constructs  such  pavement,  mandatory?" 
After  quoting  section  98  of  the  Railroad  Law,  to  which  atten- 
tion has  been  called,  the  court  said  that  the  statute  was  man- 
datory as  to  the  duty  of  the  railroad  company  using  the  street  to 
keep  such  portion  of  the  streot  in  permanent  repair ;  that  the 
municipal  authorities  were  given  no  authority  to  relieve  tlie  railroad 
corporation  of  the  whole  or  any  portion  of  the  needed  repairs,  or 
to  impose  the  whole  or  any  portion  of  the  cost  upon  the  abutting 
owners  or  the  city  at  largo;  that  "having  provided  that  a  given 
portion  of  a  street  occnpiud  by  a  street  surface  railroad  corporation 
shall  be  kept  in  penniUKMit  repair,  and  that  the  work  shall  be  done 
by  the  corporation  in  actual  occupation  of  the  tracks,  the  statute 
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next  undertakes  to  provide  a  method  by  which  the  duty  enjoined 
by  the  statute  can  be  enforced  in  such  a  manner  as  will  best  protect 
tlie  interests  of  the  public  in  such  streets,  and  so  it  declares  that 
▼hen  such  repairs  are  made  thej  shall  be  made  *  under  the  super- 
yision  of  tlie  proper  local  authorities.'  But  the  power  of  the  local 
antliorities  does  not  eiid  with  the  right  of  supervision  of  the  repairs 
made  to  such  portion  of  a  street  by  a  surface  railroad  corporation. 
The  Legislature  saw  fit  to  vest  in  the  local  authorities  the  further 
right  to  determine  when  the  repairs  should  be  made  and  how  they 
should  be  made.  *  *  *  The  local  authorities  may  determine 
when  and  how  the  street  shall  bo  repaired,  but  when  that  is  done 
tiie  statute  steps  in  and  says  the  railroad  company  is  to  do  the 
work.  *  *  *  Our  examination  of  the  statute  then  leads  to  the 
conclusion  that  under  section  98  of  the  Railroad  Act  it  became  and 
was  the  duty  of  the  Rochester  Railway  Company  to  keep  in  per- 
manent repair  such  portion  of  the  street  through  which  it  passed,  as 
was  within  its  tracks,  and  two  feet  in  width  outside,  and  that  the 
local  authorities  of  that  city  were  vested  with  tlie  authority  of 
determining  when  ths  repairs  should  be  made,  and  thus  empowered, 
the  local  authorities  did  determine  that  repairs  should  be  made  and 
the  character  of  them.  They  decided  that  the  entire  street  should 
be  repaved  and  that  the  material  to  be  used  should  be  asphalt.  This 
tliey  had  the  right  to  do,  and  when  this  determination  was  made  the 
statute  intervened  and  commanded  that  the  Rochester  Railway 
Company  should  make  the  repairs  thus  ordered,  under  the 
EQpervision  of  the  local  authorities." 

This  seems  to  me  to  be  a  plain  declaration  that  the  duty  resting 
upon  the  railroad,  company  did  not  arise  until  the  municipal  authori- 
ties determined  what  repairs  were  necessary  and  when  they  should 
be  made,  and  that,  in  this  case,  as  no  determination  had  been  made, 
neither  as  to  the  nature  of  the' repairs  nor  as  to  the  time  when  they 
should  be  made,  no  duty  was  imposed  upon  tlie  raih'oad  company 
to  make  the  repairs ;  and  the  fact  of  the  existence  of  tliis  depression, 
eren  though  it  was  within  two  feet  of  the  railroad,  was  not  a  failure 
by  the  railroad  company  to  perform  any  duty  imposed  upon  it  by 
law.  and,  therefore,  could  not  be  the  basis  of  a  recovery  l)y  the 
plaintiff.  That  the  municipal  corpomtion  should  liave  control  over 
the  time  when  and  the  manner  in  which  the  public  streets  are  to  be 
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repaired  or  the  pavement  torn  up  seems  to  me  essential  to  the 
proper  maintenance  of  the  streets.  It  may  well  be  that  the  local 
authorities  would  consider  that  this  street  should  not  be  torn  up  at 
this  time  because  of  the  use  of  the  street,  but  that  it  should  be 
repaired  when  the  obstruction  to  the  street  would  cause  less  incon- 
venience to  the  public.  This  the  statute  left  to  the  discretion  of 
the  local  authorities,  both  as  to  the  time  when  and  the  manner  in 
which  tlje  repairs  should  be  made  Unlofc^s  the  railroad  company- 
was  under  the  absolute  duty  to  at  once  repair  tlie  pavement  as  soon 
as  it  became  in  any  way  out  of  repair,  without  any  permit  from  or 
requirement  of  the  municipal  authorities,  then  it  seems  to  me  that 
there  can  be  no  liability  for  a  failure  to  make  the  repairs ;  and  as 
the  statute  only  imposes  the  duty  to  make  the  repairs  upfon  the 
railroad  company  when  required  by  the  municipal  antlioritieSj  the 
duty  did  not  arise  until  the  railroad  company  was  required  to  make 
the  repairs,  and  tliere  was,  therefore,  no  violation  of  duty  by  the 
defendant. 

The  case  of  Doyle  v.  Cit^f  of  New  York  (58  App.  Div.  588)  is 
also  relied  upon  by  the  plaintiff.  In  that  case  the  court  was  con- 
struing the  charter  of  the  Brooklyn  City  Railroad  Company,  under 
which  the  railroad  that  caused  the  injury  was  operated.  The  pro- 
visions of  that  charter  are  materially  different  from  the  provisions 
of  section  98  of  the  Railroad  Law,  and  imposes  a  much  broader 
obligation  upon  the  corporation.  In  the  course  of  the  opinion  in 
that  case  the  court  refers  to  section  98  of  the  Railroad  Law,  and 
there  are  some  expressions  in  the  opinion  which  would  seem  to  indi- 
cate that  the  defendant  was  liable  without  any  action  by  the  city 
authorities,  but  what  was  said  in  relation  to  the  Railroad  Law  was 
not  necessary  to  a  decision  of  the  case,  as  the  liability  could  have 
been  and  was  placed  upon  the  provision  of  the  charter  of  the  rail- 
road company ;  but  it  seems  to  me-  that  the  views  of  the  Court 
of  Appeals,  as  expressed  in  Conway  v.  City  of  Rochester  are 
inconsistent  with  the  intimation  of  the  court  in  the  Doyle  case. 

I  think,  therefore,  the  judgment  should  be  reversed.  • 

McLaughlin,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs.     Order  filed. 
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Albert  Lilienthal  and   Philip   N.  Liuenthal,  Appellants,  v. 
The  George  Bechtel  Brewing  Company,  Respondent. 

First  Department,  March  8,  1907. 

Bale  —  pleading  —  threat  to  pursue  legal  remedy  not  dureM. 

In  an  action  for  the  breach  by  the  vendee  of  a  contract  for  the  sale  of  hops,  the 
answer  as  a  counterclaim  alleged  that  the  defendant  was  in  great  business  dis- 
tress by  reason  of  the  maturity  of  notes  held  by  the  plaintiff,  which  it  was 
unable  to  meet  and  that  the  plaintiff  threatened  suit  thereon  unless  the  defend- 
ant would  cancel  portions  of  the  contract  of  sale  and  resell  the  goods  to  the 
vendor  at  an  inadequate  price;  that  the  defendant  was  compelled  by  said 
duress  to  accede  to  the  demands  of  the  plaintiff,  and  gave  it  a  note  for  $800 
without  consideration,  wtiicb  note  though  paid  at  maturity  was  extorted  by 
duress. 

Eeld^  that,  conceding  that  the  counterclaim  waived  the  tort  and  stated  a  demand 
for  money  had  and  received,  it  was  subject  to  demurrer  for  the  plaintiff  was 
only  following  a  legal  right.  A  threat  to  pursue  a  legal  remedy  to  which  a 
party  is  entitled  is  not  duress; 

That,  in  any  event,  the  defendant  by  paying  the  note  had  waived  the  duress. 

Appeal  by  the  plaintiffs,  Albert  Lilienthal  and  another,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  tlie  office  of  tlie  clerk  of  the  county  of  New 
York  on  the  3d  day  of  December,  1906,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Term,  over- 
ruling the  plaintiffs'  demurrer  to  the  counterclaim  set  forth  in  the 
defendant's  answer. 

Charles  W.  Coteman^  for  the  appellants. 

William  D,  GaiUardy  for  the  respondent. 

Scott,  J.: 

The  complaint  alleges  that  a  contract  was  entered  into  on  March 
4,  1904,  for  sale  and  delivery  by  plaintiffs  to  defendant  of  a  quan- 
tity of  hops,  of  which  a  part  was  to  be  delivered  and  received  dur- 
ing the  season  commencing  in  December,  1905,  and  a  part  dunng 
the  season  commencing  December,  1906 ;  that  defendant  has  repu- 
diated the  contract  and  refused  to  accept  the  hops  deliverable  in  the 
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season  beginning  in  December,  1905.     The  purpose  of  the  action  is 
to  recover  damages  for  the  breach. 

The  defendant  sets  up  a  counterclaim,  the  plaintiffs'  demurrer  to 
which  has  been  overruled. 

The  counterclaim  alleges  that  after  :.iiaking  the  contract  set  up  in 
the  complaint,  and  in  October,  1904:,  the  defendant  was  in  great 
business  distress  by  reason  of  the  maturity  of  two  notes  held  by- 
plaintiffs  which  had  fallen  due  on  September  fifteenth  and  October 
twelfth  respectively,  and  which  defendant  was  unable  to  meet ;  that 
plaintiffs  threatened  that  they  would  bring  suit  on  the  said  matured 
notes  and  put  the  same  in  judgment  unless  defendant  would  cancel 
a  part  of  the  contract  of  March  4,  1904,  and  would  sell  back  to 
plaintiffs  at  a  reduced  price  another  contract  made  in  January,  1904- ; 
that  at  the  time  the  hops  covered  by  the  last-mentioned  contract 
were  worth   much   more   than  the  contract  price,  and  plaintiffs 
should  have  paid  defendant  a  considerable  sum  for  the  cancellation 
of  that  contract,  instead  of  exacting  a  payment  from  it ;  that  the 
plaintiffs  knew  the  extreme  necessity  under  which  defendant  was, 
and  that  if  defendant  permitted  the  said  notes  to  bo  put  in  suit  and 
judgment  taken  thereon,  it  would  result  in  the  collapse  and  ruin  of 
the  business  of  defendant;  that  owing  to  its  business  necessities 
defendant  was  compelled  to  accede  to  the  demands  of  plaintiffs,  and 
made  the  cancellation  required  and  gave  to  plaintiffs  its  note  for  $800 
payable  eight  months  after  date,  without  interest ;  that  said  note 
was  paid  at  or  after  its  maturity,  and  that  no  consideration  there- 
for passed  from  plaintiffs  to  defendant,  but  said  note  was  extorted 
by  plaintiffs  from  defendant  through  duress  and  by  reason  of 
the  imminent  danger  in  which  defendant's  business  was  at  that 
time,  all  of  which  was  well  known  to  plaintiffs ;  that  the  matured 
notes  aforesaid  whicli  were  extended  by  plaintiffs  were  thereafter 
duly  paid ;  that  for  the  reasons  aforesaid  the  plaintiffs  on  or  about 
June  14,  1905,  received  the  sura  of  $800  from  defendant  without 
consideration  moving  to  defendant,  and  judgment  is  asked  for  that 
sum. 

In  the  court  below  the  counterclaim  seems  to  have  been  treated 
as  one  sounding  in  tort,  allowable,  however,  because  it  arose  out  of 
the  same  transaction  set  forth  in  the  complaint.  It  is  clear  that  the 
cause  of  action,  if  there  be  one  stated  in  the  counterdaimi  did  not 
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arise  out  of  the  contract  of  March  4,  1904,  for  the  sale  of  hops,  but 
out  of  a  transaction  alleged  to  have  taken  place  subsequently,  to 
wit,  in  October,  1904,  and  in  this  aspect  the  counterclaun  is  not  one 
of  those  authorized  by  the  Code  of  Civil  Procedure.  The  defend- 
ant insists,  however,  that  it  had  counterclaiincd  for  money  had  and 
received,  waiving  the  tort,  and  it  is  only  in  this  aspect  that  the 
pleading  can  be  seriously  considered.  Even  thus  considered,  how- 
ever, the  counterclaim  is  insufficient.  It  alleges  that  the  defend- 
ant, being  unable  to  meet  certain  obligations  at  maturity,  sought  an 
extension  from  plaintiffs  wliich  the  plaintiffs  were  unwilling  to  give 
except  upon  the  terms  set  forth.  In  taking  this  attitude  the  plain- 
tiffs were  clearly  within  their  legal  rights.  They  were  asked  to 
extend  a  favor  to  defendant  which  they  were  at  liberty  to  grant  or 
refuse,  and  if  they  granted  it  they  were  entitled  to  attach  condi- 
tions and  exact  consideration  for  the  favor.  "What  it  is  said  they 
threatened  to  do  was  no  more  than  to  pursue  a  legal  remedy  to 
which  they  were  entitled,  and  this  does  not  constitute  duress. 
{Martin  v.  JV^ew  RocMle  WaUr  Co.,  11  App.  Div.  177 ;  affd.,  102 
K.  T.  599 ;  Dunham  v.  Oriswold,  100  id.  224 ;  Secor  v.  Clarkj 
117  id.  350.) 

Defendant  relies  upon  Van  DyJce  v.  Wood  (60  App.  Div.  208) 
which  differa  so  completely  as  to  its  facts  from  the  present  case  that 
it  is  not  applicable  at  all.  In  that  case  not  only  was  there  a  duress 
of  property,  but  the  thing  which  the  defendant  refused  to  do  with- 
out further  compensation  she  had  already  been  fully  compensated 
for  and  had  expressly  promised  to  do.  As  the  court  was  careful  to 
point  out,  the  plaintiff's  assignor  in  that  case  was  not  in  the  position 
of  one  who  comes  to  ask  of  another  a  favor  which  the  other  may 
or  may  not  grant  at  his  will.  That,  however,  was  the  precise  posi- 
tion of  this  defendant  when  it  sought  an  extension  of  its  over-due 
obligation.  Finally,  even  if  defendant  had  shown  duress,  it  has 
effectually  waived  it.  The  rule  is  that  when  a  contract  is  sought  to 
be  avoided  as  having  been  procured  by  duress  the  party  claiming  to 
have  been  wronged  must  proceed  promptly.  If  he  remains  silent, 
keeps  the  property  received  or  recognizes  the  contract  by  making 
payments  thereon  he  will  be  held  to  have  waived  the  duress.  {Buck 
v.  Houghtalingj  110  App.  Div.  57.)  In  the  present  case  if  any 
duress  could  be  said  to  be  alleged  it  was  with  reference  to  the 
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making  of  the  $800  note,  not  with  regard  to  its  payment  some 
months  later.     That  payment  waived  the  duress. 

The  judgment  must  be  reversed,  with  costs  and  disbursements, 
and  the  demurrer  sustained,  with  costs,  with  leave  to  defendant-  to 
amend  the  answer  upon  payment  of  said  costs. 

Patierson,  p.  J.,   Laughlin,   Houghton  and  Lambert,  JJ., 

concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  defendant  to  amend  on  payment  of  costs  in  this 
court  and  in  the  court  below.     Order  filed. 


James  M.   Elliott,  Jr.,   Kespondent,  v.  James  B.  Brady  and 

Others,  Appellants. 

First  Department,  March  8,  1907. 

Contract  —  only  parties  to  sealed  instrument  can  sue — principal  and 

agent. . 

When  a  contract  is  under  seal  only  parties  to  the  contract  can  sue  upon  it. 

Hence,  when  defendants  are  sued  upon  promissory  notes  indorsed  by  them  and 
given  in  payment  of  a  contract  under  seal  for  the  purchase  of  stock  executed 
by  their  agent,  a  defense  that  the  sale  was  procured  by  fraud  and  misrepre- 
sentation is  not  available  when  the  agent  is  not  a  party  to  the  action. 

Principals  who  are  sued  as  indorsers  on  a  promissory  note  given  in  payment  of 
a  contract  under  seal  executed  by  their  agent,  cannot  avoid  the  force  of  the 
rule  aforesaid  by  claiming  that  being  sued  as  indorsers  they  may  defend  by 
showing  that  they  became  such  by  fraud  which  induced  the  execution  of  the 
sealed  contract. 

Appeal  by  the  defendants,  James  B.  Brady  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  9th  day 
of  January,  1900,  upon  tlie  verdict  of  a  jury  rendered  by  direction 
of  the  court  after  a  trial  at  the  New  York  Trial  Term. 

Edward  W,  Hatch  [Charles  J.  Hardy  with  him  on  the  brief], 
for  the  appellants. 

II.  Aaron^  for  the  respondent. 
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SoOTT,  J.: 

This  action  is  bronght  upon  four  promissory  notes,  c^grBgating 
$125,000,  made  by  the  Industrial  Securities  Company  and  indorsed 
by  defendants. 

It  appears  from  the  evidence  that  in  the  year  1902  the  defend- 
ants purchased  from  plaintifE  a  controlling  amount  of  the  common 
and  preferred  stock  of  Southern  Car  and  Foundry  Company  for 
upwards  of  $600^000;  By  arrangement  between  the  pai*tie8,  and 
apparently  for  the  convenience  of  defendants,  the  actual  contract  of 
sale  was  made  between  plaintiff  and  one  Martin  Paine,  who  repre*' 
BCDted  and  acted  for  defendants,  and  who  had  no  personal  interest 
in  the  transaction  or  in  the  stock  thus  purchased  by  him.  The  con- 
tract of  sale  was  dated  October  21,  1902,  was  under  seal,  and  was 
signed  by  plaintiff  and  Paine.  The  contract  was  within  a  few  days 
fally  carried  out  and  the  stock  delivered  and  paid  for.  As  part  of 
the  consideration,  plaintiff  then  received  promissory  notes,  indorsed 
by  these  defendants,  for  $259,900,  which  are  the  predecessors  of  the 
notes  now  sued  upon,  the  original  not«s  having  been  partly  paid  off 
and  renewed  from  time  to  time  as  to  the  unpaid  balance.  The 
defense  relied  upon  is  that,  as  an  inducement  to  defendants  to  enter 
upon  an  agreement  for  the  purchase  of  the  stock,  plaintiff  made 
certain  false  representations  as  to  the  value  tliereof,  and  suppressed 
certain  material  facts,  and  that  defendants,  relying  upon  said  false 
statements  and  being  in  ignorance  of  the  suppressed  facts,  were 
induced  to  purchase  the  said  stock  and  to  indorse  the  notes.  At 
the  trial,  after  formal  proof  of  the  notes,  the  defendants  undertook 
to  prov'e  the  allegations  of  their  answer,  and,  for  the  purposes  of 
this  appeal,  it  may  be  assumed  that  they  proved  certain  misrepre- 
sentations. At  the  close  of  defendants'  case  the  court  directed  a 
verdict  for  plaintiff,  and  the  appeal  is  from  a  judgment  entered  on 
that  verdict. 

The  defense  amounts  to  an  attempt  on  the  part  of  the  defendants 
to  avoid  the  payment  of  the  consideration  for  the  contract  between 
the  plaintiff  and  Paine  by  showing  that  they  were  induced  to  cause 
that  contract  to  be  entered  into,  and  to  become  responsible  for  the 
consideration  thereof,  by  the  plaintiff's  fraud.  In  our  opinion  this 
defanse  cannot  prevail  It  is  well  settled  and  is  not  disputed  that, 
App.  Div.— Vol.  CXTIII.        14 
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Bince  the  agreemont  was  under  seal,  only  Paine,  the  party  to  it,  could 
sue  apon  it,  and  it  is  equally  well  settled  that  Paine  alone  can  sue  to 
recover  damages  for  the  alleged  fraud  in  its  inducement  {Denike  v. 
De  Graaf^  87  Hun,  61),  and  the  fact  that  Paine  was  merely  an  agent, 
arid  that  defendants  were  the  real  parties  in  interest  does  not  entitle 
the  latter  to  sue.  It  follows  that  defendants  cannot  offset  against 
their  promise  to  pay  the  contract  price,  the  damages  resulting  from 
plaintiff's  fraud  in  inducing  the  contract  to  be  made.  {OiUespie  t. 
Torrance,  25  N.  Y.  306;  Zasher  v.  Williamson^  55  id.  619.) 

The  defendants  seek  to  avoid  the  force  of  this  rule  by  distinguish- 
ing between  the  contract  of  purchase,  and  their  contract  of  indorse- 
ment, claiming  that  as  they  are  sued  as  indorsers  they  may  defend 
by  showing  that  they  were  induced  to  become  indorsers  by  fraud. 
This  attempted  distinction  between  the  contract  of  purchase  and  the 
agreement  to  pay  the  consideration  for  the  purchase  cannot  avail 
the  defendants.  The  notes  are  merely  the  evidence  of  the  defend- 
ants* promise  to  pay  the  consideration  named  in  the  sealed  contract. 
To  attempt  to  offset  against  the  consideration  damages  arising  from 
the  alleged  fraud  in  inducing  the  purchase  cannot  be  permitted  to  one 
not  a  party  to  the  sealed  instrument.     {Denike  v.  De  Oraaf^  supra.) 

The  judgment  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  Ingbaham,  McLaughlin  and  Houghton,  JJ., 
concurred. 

Judgment  affirmed,  with  costs.     Order  filed. 


Alvin  Peterson,  an  Infant,  by  Ida  Peterson,  His  Guardian  ad 

Litem,  Respondent,  v.  Inteburban  Street  Railway  Compant, 

Appellant. 

First  Department,  March  8,  1907. 

Negligence — cliild  injured  by  street  car — failure  to  look  —  erroneouB 

charge. 

In  an  action  for  injuries  received  by  a  child  who.  while  crossing  the  street,  was 
struck  by  a  car,  there  was  no  evidence  that  he  looked  in  either  direction  and 
it  appeared  that  the  car  was  moving  slowly.  On  the  questioh  of  failure  to 
look  the  court  charged  in  substance  that  there  is  "no  hard  and  fast  rule  that 
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requires  a  peraoa  to  look  up  and  down  the  track  when  about  to  cross  the  track 
of  a  street  surface  railroad.  If  the  car  at  the  time  a  person  undertakes  to  cross 
is  sufficiently  far  away  that  a  person  in  the  exercise  of  ordinary  care  may  get 
across  in  safety  then  the  failure  to  look  is  not  evidence  of  negligence.  In  a 
crowded  city  like  this  if  every  person  waited  for  a  car  to  stop  and  slow  up 
before  they  got  across  the  street,  they  would  be  a  good  while  in  getting 
across." 
Held,  that,  considering  the  facts,  the  charge  was  error  aod  required  a  reversal. 

Appeai*  by  the  defendant,  the  Interurban  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tifl^  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  20th  day  of  April,  1906,  upon  the  verdict  of  a  jury  for 
$1,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
24th  day  of  April,  1906,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Charles  F.  Bromn^  for  the  appellant. 
Henry  S.  Dotteiiheim^  for  the  respondent. 

Scorr,  J.: 

Appeal  from  judgment  for  personal  injuries. 

Plaintiff  at  the  time  of  the  accident  was  about  six  and  one-half 
years  old,  and  was  normally  bright  for  his  age  and  accustomed  to 
go  into  the  street'  unattended.  It  was  conceded  that  he  "  was  of 
saificient  age  and  intelligence  and  discretion  to  appreciate  to  some 
extent  the  necessity  for  caution  and  the  necessity  for  exercising  some 
judgment  and  discretion." 

The  accident  occurred  in  the  middle  of  the  block,  or  at  least  some 
distance  from  the  crosswalk,  at  six  o'clock  in  the  afternoon  of  an 
August  day,  and  consequently  in  daylight.  The  car  was  running 
very  slowly  and  the  boy  was  crossing  the  street  diagonally  so  tliat 
his  back  was  partly  toward  the  car.  When  the  boy  walked  upon 
the  track  the  car  was  very  close  to  him,  certainly  not  more  than 
fifteen  feet,  and  some  of  the 'witnesses  say  not  more  than  eight  or 
ten. 

There  was  no  evidence  that  the  plaintiff  exercised  the  slightest 
care,  or  ever  looked  in  the  direction  from  which  the  car  was  coming 
before  he  essayed  to  cross  the  track.  If  he  had,  in  view  of  the  con- 
current testimony  as  to  the  proximity  of  the  car,  it  would  have 
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amounted  to  iieedless  negligeuce  to  have  attempted  to  cross  in  front 
of  it,  and  the  complaint  might  well  have  been  dismissed  for  lack  of 
proof  of  plaintiflE's  freedom  from  negligence.  But  if  the  court  con- 
cluded to  send  the  case  to  the  jury  the  circumstances  called  for  most 
careful  instrjiictions  relativq  to  plaintiff's  duty  to  exercise  proper  care. 
The  main  or  colloquial  charge  was  unexceptionable,  and  when 
asked  by  defendant  to  charge  that,  in  finding  whether  the  boy 
exercised  reasonable  care  for  his  own  safety,  the  jury  might  consider 
the  fact  that  there  was  no  evidence  that  he  looked  for  the  car  before 
going  upon  the  ti-ack,  the  court  did  so  but  supplemented  this 
instruction  by  saying :  "  I  should  add  in  explanation  of  that  instruc- 
tion that  there  is  no  hard  and  fast  rule  of  law  that  requires  a  person 
to  look  up  and  down  the  track  when  about  to  cross  the  track  of  a 
street  surface  railroad.  If  the  car,  at  the  time  a  person  undertakes 
to  cross,  is  sufficiently  far  away  that  a  person  in  the  exercise  of  ordi- 
nary care  may  get  across  in  safety,  then  the  failure  to  look  is  not 
evidence  of  negligence.  In  a  crowded  city  like  this,  if  every  person 
waited  for  a  car  to  stop  and  slow  up  before  they  got  across  the 
street,  they  would  be  a  good  while  in  getting  across,  but  it  is  proper 
that  you  should  bear  in  mind  all  the  evidence/' 

This  modification  of  or  supplement  to  defendant's  request  w^as 
duly  excepted  to,  and,  as  we  consider,  calls  for  a  reversal  of  the 
judgment.  We  are  not  prepared  to  hold  that,  even  considered  as 
an  abstract  proposition  of  law,  the  instruction  was  accurate.  It  is 
undoubtedly  the  duty  of  a  person  attempting  to  cross  a  railway 
track,  whether  in  the  city  or  the  country,  to  exercise  care  to  ascer- 
tain whether  it  is  safe  to  make  the  attempt,  and  the  failure  to  look 
for  an  approaching  train  or  car  must  be  considered  as  some  evidence 
of  negligence.  Of  course  it  is  not  conclusive.  It  may  well  be 
that  at  the  time  the  foot  passenger  should  have  looked  the  car  was 
so  far  away  that,  even  if  he  had  looked,  it  would  not  have  been 
imprudent  to  attempt  to  cross.  In  such  a  case  the  jury  may  con- 
sider tha*  the  failure  to  look  was  not' the  proximate  cause  of  the 
accident,  and  this  is  undoubtedly  what  the  learned  court  intended 
the  jury  to  understand.  But  whatever  may  be  said  as  to  the  cor- 
rectness of  the  abstract  proposition  it  was  strikingly  inappropriate 
to  the  facts  shown  by  the  evidence  in  this  particular  case,  and  its 
tendency  was  to  lead  the  jury  to  believe  that  it  was  unimportant 
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whether  or  not  the  plaintiff  did,  in  fact,  look  for  the  car  before 
going  on  the  track. 

The  judgment  and  order  mast  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Patterson,  P.  J.,  Ingraham,  !McLaughlin  and  Houghton,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.     Order  tiled. 


Perrt  Allen,  Appellant,  v.  Henry  J.  O'Bryan,  Respondent. 

First  Department,  March  8,  1907. 

Frmcipal  and  agent  —  moneys  advanced  in  connection  with  securing 
conceaaions  from  foreign  government — burden  on  agent  to  show  what 
be  has  done  with  principal's  money. 

It  is  not  unlawful  or  immoral  for  a  principal  to  advance  moneys  to  an  agent 
employed  to  secure  mining  concessions  from  a  foreign  government  to  pay  the 
expenses  of  the  foreign  governor  to  the  capital  to  interviev/  the  President  of 
the' country  and  to  pay  for  publishing  concessions  reported  by  the  agent  to 
have  been  granted.  The  principal  may  recover  from  the  agent  moneys 
advanced  for  that  specific  purpose  on  the  failure  of  the  agent  so  to  apply  them. 

In  an  equitable  action  of  accounting  the  burden  is  upon  the  agent  to  show  that 
he  has  perfonned  his  duties  and  how  he  has  expended  his  principal's  money 
advanced  for  the  specific  purpose. 

Appeal  by  the  plaintiff,  Perry  Allen,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflBce  of 
the  clerk  of  the  county  of  New  York  on  the  23d  day  of  August, 
1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  dismissing  the  complaint  upon  the 
merits. 

Maxwell  C  Kats^  for  the  appellant. 

Henry  J.  O" B'i^an^  for  the  respondent. 

Scott,  J.  : 

The  parties  to  this  action  are  botli  attorneys.  The  defendant  in 
1904  was  about  to  visit  the  State  of  Panama,  and  was  employed  by 
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plaintiflE  to  obtain,  if  possible,  from  the  authorities  of  that  State  cer- 
tain concessions  relating  to  mineral  properties.  A  contract  was 
drawn  between  the  parties  whereby  defendant  agreed  to  use  his  best 
efforts  in  tliat  regard,  and  plaintiff  agreed  to  compensate  defendant 
by  giving  him  twenty  per  cent  of  whatever  he  (plaintiff)  might 
receive  upon  the  sale  of  the  concessions  so  to  be  obtained. 

It  was  expressly  agreed  that  plaintiff  was  not  to  be  liable  for  any 
traveling  or  other  expenses  nor  for  any  disbursements  to  be  made 
by  defendant,  unless  first  expressly  authorized  in  writing  or  by 
cable. 

It  is  claimed  that  this  is  not  a  valid  or  enforcible  agreement,  but 
that  question  does  not  seem  to  ns  to  be  important,  as  this  action  is 
not  based  upon  the  agreement. 

Jnst  before  leaving  for  Panama  defendant  informed  plaintiff  that 
the  President  of  that  country  made  it  a  rule  not  to  grant  a  conces- 
sion respecting  an  outlying  province  without  having  first  personally 
consulted  the  governor  of  the  province,  and  that  it  would  be  well 
if  he,  defendant,  were  to  be  furnished  with  sufficient  funds  to 
enable  him  to  offer  to  pay  the  expenses  of  a  trip  by  the  governor 
of  the  province  in  which  the  concessions  were  to  be  sought,  from 
said  province  to  the  capital,  and  thereupon  plaintiff  gave  to  defend- 
ant the  sum  of  $200  to  be  used  for  this  specific  purpose.  "We  are 
unable  to  see  that  the  purpose  for  which  it  was  proposed  to  use 
this  money  was  unlawful  or  immoral.  Later,  defendant  cabled 
plaintiff  as  follows :  "  Concession  granted  by  President.  It  should 
be  published.  Must  pay  immediately  $310.  Send  money  by  tele- 
graph instead  of  by  mail."  Plaintiff  testified,  and  we  see  no  reason 
to  doubt  him,  that  he  believed  that  the  sum  asked  for  was  necessary 
for  publication  in  the  official  journal,  stamp  taxes  and  notarial  fees, 
and  he  at  once  cabled  the  money. 

Defendant  liad  obtained  no  concessions,  did  not  expend  any  money 
to  bring  the  governor  of  the  province  to  the  capital,  and,  so  far  as  it 
appears,  never  paid  out  any  of  the  plaintiff's  money  for  the  purpose 
for  which  it  was  paid  him,  although  he  vaguely  and  mysteriously 
hints  that  he  has  expended  all  he  received,  and  more,  in  some  way 
which  he  refuses  to  disclose. 

The  plaintiff  sues  for  an  accounting,  and  his  complaint  was 
dismissed. 
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In  Marvin  v.  Broohs  (94  S.  T.  71)  the  Court  of  Appeals  held : 
''Where  an  agent  has  been  entrusted  with  his  principal's  money  to 
be  expended  for  a  specific  purpose,  the  former  may  be  required  to 
aeeoont  in  equity ;  and  upon  such  an  accounting  the  burden  is  upon 
Um  of  showing  that  his  trust  duties  have  been  performed  and  the 
manner  of  their  performance."  This  rule  is  applicable  to  the  present 
ease.  Tfie  moneys  were  given  to  defendant  for  specific  purposes, 
notill^al,  and  he  should  be  required  to  show  how  he  expended  them. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 

Patterson,  P.  J.,  Ingrahah,  McLaughlik  and  Clarkb,  JJ., 
ooDcnrred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
efent    Order  filed. 


Hkbts  Brothers,  Respondent,  v,  Louis  C.  Tiffany  and  Others,  as 
Executors  of  and  Trustees  under  the  Last  Will  and  Testament  of 
Charles  L.  Tiffany,  Deceased,  Appellants,  Impleaded  with 
Burnett  Y.  Tiffany  and  Edward  S.  Hosmer,  as  Trustee  in 
Bankruptcy  of  BtiRNETr  Y.  Tiffany,  Defendants. 

First  Department,  March  8,  1907. 

Debtor  and  creditor  —  judgrment  creditor's  action  to  reach  trust  fitnd  — 
when  complaint  states  cause  of  action. 

In  a  judgment  creditor's  action  against  trustees  holding  property  for  the  debtor 
it  was  alleged  that  under  the  wiU  the  trustees  were  empowered  in  their  dis- 
credoD  to  pay  the  debtor  such  sum  as  was  necessary  for  his  support;  that  the 
sum  allowed  by  the  trustees  was  excessive,  and  that  the  balance  of  the  debtor's 
income  was  applicable  to  the  judgment;  that  there  had  already  accrued  from 
sach  surplus  income  a  large  amount  of  money  remaining  in  the  trustees'  hands 
not  paid  to  the  debtor,  and  that  the  trustees  have  received  and  now  retain 
moneys  in  trust  for  the  use  of  the  debtor  applicable  to  the  payment  of  his 
debts. 

BM,  that  the  complaint  stated  a  good  cause  of  action; 

That  as  the  answer  did  not  allege  that  the  whole  of  the  amount  set  apart  for  the 
support  of  the  debtor  had  been  paid,  and  that  no  part  of  it  remained  in  the 
possession  of  the  trustees,  it  was  subject  to  demurrer. 

hresAHAH,  J.,  dissented,  with  opinion. 
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Appeal  by  the  defendants,  Louis  C.  TiflEany  and  others,  as  execa* 

tors  and  trustees,  etc.,  from  an   interlocutory   judgment  of  the 

Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 

clerk  of  the  county  of  New  York  on  the  20th  day  of  December, 

1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 

New  York  Special  Term,  sustaining  the  plaintiff's  demurrer  to  the 

first  separate  defense  contained  in  the  amended  answer  of  the  said 

defendants. 

# 
Arthur  K  Gottholdy  for  the  appellants. 

Z.  M,  BerJedeyy  for  the  respondent. 

Lambert,  J. : 

The  complaint  in  this  action  alleges  the  recovery  of  a  judgment 
by  plaintiff  against  Burnett  Y.  Tiffany  for  necessaries  furnislied  by 
it  with  the  consent  of  defendant  trustees  and  the  return  of  execu- 
tion unsatisfied ;  the  bankruptcy  of  Burnett  Y.  Tiffany,  and  the 
appointment  of  the  defendant  Hosmer  as  trustee;  the  death  of 
Charles  L.  Tiffany,  the  probating  of  his  will  and  the  appointment 
and  qualification  of  defendants  as  trustees  thereunder  ;  the  giving 
by  said  will  to  said  trustees  of  certain  property,  the  income  from 
which  was  to  be  applied  in  their  discretion  to  the  use  of  Burnett  Y. 
Tiffany,  and  that  they  have  been  and  now  are  paying  tlie  latter 
$18,000  annually,  tlie  amount  fixed  by  them  in  their  discretion  as 
proper  for  his  support ;  that  such  sum  exceeds  the  amount  necessary 
for  Burnett  Y.  Tiffany's  proper  support,  and  that  the  sum  of  $3,000 
is  sufficient  therefor,  '^  and  the  remainder  of  the  said  annual  income 
of  $18,000  is  surplus  income,  properly  applicable  to  the  payment  of 
the  debts  of  the  defendant  Burnett  Y.  Tiffany ;  *  *  * .  that  there 
has  already  accrued  of  said  surplus  income  "  a  large  amount  of  money 
remaining  in  the  trustees'  hands  and  not  paid  over  to  Burnett  Y. 
Tiffany ;  and  that  the  trustees  have  received  and  now  retain  moneys 
in  trust  for  the  use  of  Burnett  Y.  Tiffany  applicable  to  the  payment 
of  his  debts.  The  relief  asked  is  (1)  for  an  accounting  by  the  trus- 
tees of  moneys  received  in  which  Burnett  Y.  Tiffany  has  an  inter- 
est ;  (2)  that  such  portion  of  the  $18,000  in  excess  of  the  amount 
determined  by  the  court  to  be  necessary  for  his  support  be  applied 
to  the  payment  of  plaintiff's  judgment ;  (3)  that  the  trustees  be 
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I  enjoined  from   paying  over  snch   excess;    (4)  that  a  receiver  be 

I  appointed,  and  (5)  for  f artlier  relief. 

I  The  "  first  and  separate  defense  "  of  the  answer  here  demurred 

I  to  sets  forth  the  death  of  Charles  L.  Titfany  leaving  a  will,  which 

I  is  annexed  to  and  made  a  part  of  the  allegation  ;  tlie  probate  of  the 

same  and  the  appointment  and  qualification  of  defendants  as  trns- 
tees ;  that  pursuant  to  said  will  and  codicil,  in  the  exercise  of  their 
discretion,  the  trustees  fixed  upon  the  sum  of  $18,000  as  the  proper 
amount  to  be  paid  Burnett  Y.  TiflFany  annually,  and  the  payment  of 
the  balance  of  the  income  of  the  trust  property  to  certain  other 
persons  according  to  the  directions  of  the  will  and  codicil.  The 
will  and  codicil  referred  to  gives  the  trustees  discretion  to  pay  to 
Burnett  T.  Tiffany  such  portion  of  the  income  as  they  deem 
necessary  for  his  proper  support. 

'  The  judgment  creditor  seeks  to  reach  a  surplus  income  in  excess 
of  the  amount  necessary  for  the  support  of  Burnett  Y.  Tiffany.  If 
the  latter,  under  the  will  and  codicil,  was  to  receive  the  whole  income 
of  the  trust  estate,  there  is  no  question  but  that  plaintiff's  judg- 
ment could  be  satisfied  out  of  such  surplus,  were  any  shown  to  exist. 
( WiUiams  v.  Thorn,  70  K  Y.  270 ;  Tollea  v.  Wood,  99  id.  016.)  Fol- 
lowing tliereasoningadopted  in  Jfa^^dr^7/by^(116App.  Div.  217), 
it  is  evident  that  the  income  from  the  trust  estate  came  into  the 
hands  of  the  trustees  for  the  benefit  of  Burnett  Y.  Tiffany  primarily, 
and  could  be  transferred  to  him,  if  in  the  opinion  of  the  trustees  the 
entire  income  was  necessary  for  his  proper  maintenance.  If,  how- 
ever, they  deemed  that  a  portion  only  should  bo  used  for  this  pur- 
pose, his  right  to  the  excess  over  such  portion  was  liable  to  be 
divested,  and  the  amount  remaining  to  be  paid  to  certain  other  per- 
sons. Here  we  have  an  allegation  that  there  are  certain  moneys  in 
the  trustees*  hands  belonging  to  Burnett  Y.  Tiffany,  and  not  neces- 
sary for  his  support,  out  of  which  a  judgment  for  necessaries,  fur- 
nished him  with  the  knowledge  and  consent  of  the  trustees,  should 
be  satisfied.  The  facts  alleged  state,  in  my  opinion,  a  good  cause  of 
action. 

The  defense  demurred  to,  that  the  trustees  have  fixed  upon  a 
certain  sum  as  the  proper  amount  to  be  paid  Tiffany,  and  have 
tnrned  over  the  balance  to  the  persons  entitled  thereto,  appears 
to  me  to  constitute  no  defense  to  such  a  cause  of  action.    The 
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defense  does  not  allege  that  the  whole  $18,000  has  been  paid 
TiflFany  as  fast  as  it  accumulated,  and  that  no  part  thereof  renaains 
in  their  possession  which  would  disclose  a  complete  disposition  of 
the  trust  income ;  nor  can  such  an  allegation  be  read  into  the  por- 
tion of  the  complaint  which  shows  that  the  trastees  have  been  and 
now  are  paying  TifTany  this  amount.  On  the  contrary,  the  latter 
allegation  implies  that  the  income  is  gradually  accumulated,  and 
affirmatively  shows  its  disposition  at  intervals.  A  portion  of  what- 
ever income,  if  any,  shown  to  be  held  by  the  tioistees,  may  or  may 
not  be  surplus,  and  is  a  matter  to  be  determined  upon  the  trial  of 
the  action. 

For  these  reasons  the  interlocutory  judgment  sustaining  the 
demurrer  should  be  affirmed,  with  costs,  with  leave  to  the  defend- 
ants to  amend  their  answer  within  twenty  days. 

Patterson,  P.  J.,  Laughlin  and  Houghton,  J  J.,  concurred; 
Inoraham,  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  think  this  judgment  should  be  reversed.  The  complaint  alleges 
that  on  or  about  February  18,  1902,  one  Charles  L.  Tiffany  died, 
leaving  a  last  will  and  testament  which  was  duly  admitted  to 
probate  by  the  surrogate  of  New  York  county ;  that  in  and  by  said 
will  the  defendants  were  appointed  executors  of  and  trustees  nnder 
the  said  will  and  letters  testamentary  were  issued  to  them ;  that  in 
and  by  said  will  a  large  amount  of  property  was  given  to  said 
executors  and  trustees  in  trust  to  invest  the  same  and  to  collect  the 
income  thereof,  and  to  apply  such  part  of  the  same  as  in  their  dis- 
cretion they  should  from  time  to  time  deem  proper,  to  the  nse  of  the 
defendant  Burnett  Y.  TiflFany  for  and  during  his  natural  life ;  that 
pursuant  to  said  provisions  of  said  will,  the  said  executors  and  trus- 
tees have  heretofore  fixed  the  sum  of  $18,000  a  year,  or  $1,500  a 
month,  as  the  proper  amount  to  be  paid  to  the  defendant  Burnett 
Y.  TiflFany,  and  for  a  long  time  they  have  been  paying  him  and  are 
now  paying  him  the  sum  of  $1,500  a  month  in  equal  quarterly 
payments  every  month. 

The  defense  demurred  to  allegea  the  death  of  Charles  L.  Tiffany, 
the  making  of  his  will  and  codicil  thereto,  copies  of  which  are 
annexed  to  the  answer  as  a  part  of  the  defense.     It  is  then  allied 
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tliat  the  defendants,  in  the  exercise  of  their  discretion,  fixed  upon 
the  sam  of  $18,000  per  annnm,  payable  in  equal  monthly  install- 
ments of  $1,500,  as  a  proper  amount  at  that  time  to  pay  to  the  said 
Burnett  Y.  TiflFany ;  that  pursuant  to  the  directions  of  the  testator 
in  said  will  and  codicil  contained,  these  defendants  liave  from  time 
to  time  paid  the  balance  of  the  income  from  the  property  held  in 
traat,  as  directed  by  said  will  and  codicil,  to  Annie  O.  Mitchell  and 
Louis  C.  Tiffany,  the  persons  named  therein. 

It  appears  from  the  codicil  to  the  will  that  the  testator  gave  to 
his  executors  in  trust  certain  property  to  invest  the  same  and  to 
collect  the  net  income  thereof,  and  to  apply  such  part  of  the  same 
as  in  their  discretion  "they  shall  from  time  to  time  deem  fit  and 
proper,  which  discretion  shall  not  be  in  any  manner  interfered  with 
by  any  court,  to  the  use  of  ray  son  Burnett  for  and  during  his 
natural  life  and  to  apply  the  balance  of  said  net  incoit )  during  the 
life  of  my  son  Burnett  to  the  use  of  my  son  Louis  C.  Tiffany  and 
my  daughter  Annie  O.  Mitchell,"  with  a  bequest  over,  and  with 
the  following  clause  :  "  And  in  my  opinion  which,  however,  is  not  to 
control  the  discretion  of  my  executors  unless  a  radical  change  shall 
take  place  in  his  life  and  habits  the  sum  of  Three  thousand  (3,000) 
dollars  per  annum  payable  in  monthly  installments  will  be  an  ample 
amount  for  his  proper  support  and  maintenance."  The  complain  t  did 
not  set  out  a  copy  of  the  will,  but  only  an  abstract  of  its  contents.  The 
defendants,  by  this  separate  defense,  set  forth  the  will  and  codicil 
in  full,  and  if,  from  the  provisions  of  the  will  and  codicil,  it  appears 
that  this  action  cannot  be  sustained,  then  the  defense  is  good.  The 
will  do^  not  authorize  the  trustees  to  determine  that  a  specific 
amount  of  income  should  be  payable  to  Burnett  Y.  Tiffany,  which 
amount  would  then  become  payable  to  him,  but  directs  them  to 
apply  such  part  of  tho  income  as  in  their  discretion  they  shall,  from 
time  to  time,  deem  fit  and  proper,  which  discretion  shall  not  in  any 
manner  be  interfered  with  by  any  court,  with  a  provision  that  the 
balance  of  the  income  from  tho  trust  fund  which  should  not  be 
applied  by  the  trustees  to  the  use  of  his  son  Burnett  should  be  paid 
to  another  son  and  a  daughter.  It  seems  to  me  that  the  effect  of  thie 
provision  is  that  all  the  income  from  tho  trust  estate,  not  actually 
applied  by  the  trustees  to  the  use  of  Burnett,  becomes  at  once  the 
property  of  his  other  son  and  daughter,  and  that  the  trustees  are 
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bouud  to  pay  to  them  such  unapplied  income.  The  testator  con- 
sidered that  the  sum  of  $3,000  per  annum  would  be-  sufficient  for 
the  proper  support  and  maintenance  of  iiis  son,  but  this  was  advisory 
merely,  and  this  provision  was  not  to  control  the  discretion  of  the 
trustees ;  but  it  seems  to  me  that  there  could  be  no  accumulation 
of  income  to  which  either  the  son  Burnett  or  his  creditors  would  be 
entitled  under  this  clause  of  the  will.  If  the  trustees  failed  to 
apply  any  portion  of  the  income,  whether  they  had  determined  that 
a  certain  amount  of  income  should  be  paid  to  Burnett  or  not,  the 
amount  that  they  failed  to  apply  for  his  support  and  maintenance 
became  at  once  the  property  of  his  brother  and  sister,  and  neither 
Burnett  nor  his  creditors  could  compel  the  trustees  to  pay  it  to  him 
or  them.  This  trust  property  and  the  income  is  not,  and  never  was, 
the  property  of  Burnett  Y.  Tiffany,  and  neither  to  the  principal 
nor  the  income  has  he  acquired  any  right  or  title.  There  was 
nothing,  therefore,  that  his  creditors  could  reach  by  a  creditor's 
bill.  The  testator  had  a  right  to  do  what  he  pleased  with  his  own 
property.  He  had  a  right  to  limit  the  interest  of  a  legatee  or  bene- 
ficiary in  the  property,  and,  having  such  absolute  power  of  dispo- 
sition, he  left  property  in  trust,  with  a  discretion  to  his  trustees  to 
apply  a  portion  of  the  inpome  to  the  support  of  his  son,  and  that 
the  balance  of  the  income  of  the  trust  property  not  so  applied 
should  be  paid  to  the  others  named.  The  persons  who  were  entitled 
to  the  balance  of  the  income  acquired  a  vested  right  in  the  income 
not  used  for  the  support  and  maintenance  of  the  son,  and  the  court 
cannot,  as  I  view  it,  interfere  with  their  vested  right  to  such  income 
in  favor  of  either  the  son  or  his  creditors. 

I  think,  therefore,  that  this  was  a  good  defense  to  the  action,  and 
that  the  demurrer  to  it  should  be  overruled. 

Judgment  affirmed,  with  costs,  with  leave  to  defendants  to  amend 
on  payment  of  costs  in  this  court  and  in  the  court  below. 


Digitized  by  VjOOQIC 


McKamaba  v.  Goldax.  221 

App.  DiT.]  First  Department,  March.  1907. 

i 

Dajtiel  McN  amara,  Respondent,  v.  S.  Obmond  Goldan,  Appellant. 

First  Department.  Marcli  8,  1907. 

libel— letter  diargin^  plaintiff  with  sending  obscene  letters — when 
complaint  flails  to  state  cause  of  action. 

The  complaint  in  an  action  for  libel  must  state  more  than  conclusions  of  fact; 

facts  themselves  must  be  alleged  from  which  the  conclusions  may  be  drawn. 
Hence,  in  an  action  for  libel  in  writing  a  letter  which  charged  the  plaintiff  with 

writing  letters  which,  by  innuendo,  are  said  to  be  obscene,  the  complaint  is 

subject  to  demurrer,  as  the  characterization  of  the  letters  is  a  mere  conclusion. 

The  contents  of  the  letters  alleged  to  be  obscene  should  be  set  forth. 

Appeal  bj  tlie  defendant,  S.  Onnond  Goldan,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  2d  day 
of  November,  1906,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  overruling  the  defendant's 
demurrer  to  the  complaint  in  an  action  to  recover  dan:iage8  for  an 
alleged  libel 

Levin  L,  Brown^  for  the  appellant. 

J(mph  N.  Tutde,  for  the  respondent. 

Lambest,  J. : 

The  complaint  alleges  that  the  defendant  "  falsely,  wickedly  and 
maliciously  "  composed  and  published,  and  caused  and  procured  to 
be  published  of  and  concerning  this  plaintiff,  the  following  letter : 

"New  York,  Sept.  12,  1905. 
"The  Rev.  Father  John  Collins, 

"Fordham,  St.  John's  College, 

"New  York  City: 
'*  My  Deab  Sik. —  When  with  Mr.  Macnamara  I  last  saw  you, 
you  informed  us  that  you  would  interview  the  young  man  as  to  the 
anonymous  letters  (the  defendant  thereby  referring  to  and  writing 
of  certain  obscene  letters  received  by  various  persons  through  the 
noails  and  well  known  to  said  Father  Collins  and  others  to  have  been 
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so  received)  and  tliat  if  tliere  was  any  further  complaints  he  wonld 
be  discharged  from  j'our  institution. 

"  Since  this  time,  this  man  has  been  sent  for  by  the  postal  author- 
ities, and  voluntarily  wrote  for  them,  thereby  disclosing  the  anthor- 
sliip  of  all  the  anonymously  written  lettere  (referring  to  said  obscene 
letters).  At  this  time  all  letters  (referring  to  said  obscene  letters) 
stopped  for  a  time,  only  to  begin  again  after  the  matter  had  in  a 
sense  quieted. 

"  These  letters  (referring  to  said  obscene  letters)  are  still  being 
written,  three  having  been  received  by  different  persons  two  weeks 
ago,  and  two  yesterday.  I  have  now  evidence  which  proves  con- 
clusively that  the  man  in  your  institution  and  no  one  else  is  actually 
writing  these  letters  (referring  to  said  obscene  letters),  though  no 
doubt,  others  are  inspiring  some  of  the  tents*.  While  one  of  the 
assistant  district  attorneys  stated  that  it  was  a  moral  certainty  as  to 
who  wrote  these  letters  (referring  to  said  obscene  letters),  still  there 
was  not  suflScient  evidence  to  proceed  against  him  criminally.  This 
evidence  is,  however,  sufficient,  I  believe,  for  you  to  take  some  action 
upon,  even  if  it  involved  this  man's  discharge,  which  possibly  might 
result  in  stopping  the  vile  practice. 

"  Please  understand  that  both  Mr.  Macnamara  and  myself  are 
absolutely  dispassionate  in  the  matter,  the  man  is  certainly  an  entire 
stranger  to  me  and  practically  so  to  Mr.  Macnamara,  but  having 
shown  himself  as  the  author  of  these  letters  (referring  to  said 
obscene  lettei*s),  I  feel  that  you  will  agree  with  others  and  myself, 
that  he  should  be  punished.  Trusting  that  with  your  kind  help  we 
may  succeed  in  at  least  stopping  this  practice,  I  am, 
"  Most  sincerely  yours, 

"  J.  ORMOND  GOLDAN.'^ 

The  complaint  then  alleges  that  the  "  defendant  by  composing 
and  publishing  and  causing  to  be  published  the  above  letter  meant 
and  charged  that  this  plaintiff  had  been  and  was  guilty  of  the  crime 
of  sending  obscene  letters  through  the  mails." 

The  defendant  demurred  to  the  complaint  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 

*So  in  record.— [Rbp. 
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from   the   interlocutory   jadginent  overruling  the   demurrer  the 
defendant  appeals  to  this  court. 

The  rule,  supported  bj  a  long  lino  of  authorities,  in  actions  for 
libel,  requires  something  more  than  allegations  of  conclusions  of 
fact;  the  facts  themselves  must  be  alleged  from  which  the  con- 
clusion may  be  drawn.  In  a  case  like  the  present,  it  is  not  enough 
to  characterize  the  anonymous  letters  mentioned,  but  the  contents 
of  such  letters  must  be  set  forth  in  order  that  it  may  appear  on 
the  face  of  the  pleadings  that  they  are  of  the  character  charged. 
{People  V.  Danihy^  63  Hun,  579,  581,  and  authorities  there  cited.) 
The  letter  set  out  in  the  complaint  merely  alleges  that  someone  has 
been  writing  and  sending  anonymous  letters.  The  mere  character- 
izing of  such  letters  as  obscene  by  the  pleader  is  not  an  allegation 
of  fact,  but  a  conclusion  from  facts,  none  of  which  are  shown  to 
exist.  Writing  and  sending  anonymous  letters  is  not  a  crime; 
such  letters  might  be  entirely  innocent.  It  is  only  when  they  are 
in  fact  obscene  that  the  writing  and  mailing  of  them  becomes  a 
crime,  and  the  facts  from  which  the  conclusion  is  to  be  drawn  should 
appear  in  the  pleadings.  For  this  reason  we  think  the  facts  do  not 
constitute  a  cause  of  action,  and  the  interlocutory  judgment  should 
be  reversed,  with  costs,  and  the  demurrer  sustained,  with  costs,  with 
leave  to  plaintiff  to  amend  complaint  upon  payment  of  said  costs. 

Patteeson,  p.  J.,  Laughlin,  Houghton  and  Scott,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  plaintiff  to  amend  on  payment  of  costs  in  this 
court  and  in  the  court  below. 
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In  the  Matter  of  tlie  Application  of  The  City  of  New  Toek, 

Respondent,  Relative  to  Acquiring  Title,  etc.,  to  the  Lands, 

Tenements  and  Hereditaments  Required  for  the  Opening  and 

Extending  of   Briggs  Avenue  (Although  Not  Yet  Named  by 

Proper  Authority)  From  the  Bronx  River  to  Pelham  Bay  Park 

in  the  Twenty-fourth  Ward,  Borough  of  The  Bronx,  City  of  New 

York. 

Frank  L.  Bacon,  Appellant. 

First  Department,  March  8,  1907. 

Eminent   domain  —  compensation  for  taking   building  erected  after 
proceeding  is  commenced  —  measure  of  compensation  therefor. 

As  the  title  to  real  estate  remains  in  the  owner  until  it  is  actually  taken  by  emi- 
nent domain,  the  owner  may  recover  compensation  for  the  taking  of  buildings 
erected  thereon  by  him  after  the  beginning  of  the  condemnation  proceedings, 
even  though  they  were  built  for  the  purpose  of  recovering  compensation  from 
the  city. 

The  question  of  good  or  bad  faith  in  moving  a  building  to  the  land  for  the  pur- 
pose of  securing  compensation  is  immaterial,  but  in  making  the  award  the 
consmissioners  may  consider  the  cost  of  again,  moving  the  building  back  on 
portions  of  the  property  not  taken. 

Appeal  by  Frank  L.  Bacon  from  an  order  of  the  Snpreme 
Court,  made  at  the  Kings  County  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  7th  day  of  May, 
1906,  and  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  4:th  day  of  January,  1907,  confirming  the  report  of  the 
commissioners  of  estimate  and  assessment  in  the  above-entitled 
proceeding. 

Lavyrence  E.  French^  for  the  appellant. 

John  P.  Dimnj  for  the  respondent. 

Scott,  J. : 

The  appellant,  the  owner  of  lots,  a  portion  of  which  were  taken 
in  this  proceeding,  appeals  from  the  order  confirming  the  report  of 
the  commissioners  of  estimate  and  assessment,  his  grievance  being 
that  the  commissioners  have  refused  to  include  in  their  award  com* 
pensation  for  a  building  erected  by  him  under  the  following  circum- 
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stances :  On  DQcember  31, 1901,  tlio  commissioners  were  appointed 
in  the  proceeding.  On  June  1, 1902,  the  appellant,  Frank  L.  Bacon, 
bought  from  the  citj  of  New  York  at  public  action  the  building 
in  question,  wliich  had  been  taken  by  the  city  and  compensated  for 
in  another  street  opening  proceeding.  Under  the  terms  of  his  pur- 
cliase  Bacon  was  obliged  to  take  the  building  off  the  lot  upon 
which  it  then  stood.  On  June  twenty-sixth  he  purchased  the  lots 
npon  which  the  building  now  stands  and  proceeded  to  prepare  a 
foundation  and  to  move  the  building.  This  work  was  completed  by 
May  20,  1903.  The  building  was  so- erected  upon  the  lots  involved 
in  this  proceeding  that,  in  front,  it  projects  about  eighteen  feet  over 
the  property  to  be  taken  in  this  proceeding.  The  cost  to  the  appel- 
lant of  moving  and  re-erecting  the  building  appears  to  have  been 
about  $3,000.  It  does  not  appear  liow  much  lie  paid  for  it  at  the 
auction  sale.  The  amount  claimed  as  compensation  for  the  building 
is  much  greater  than  its  apparent  cost  to  the  appellant.  It  was  con- 
sidered by  the  court  below,  and  we  assume  for  the  purpose  of  this 
appeal  that  the  appellant  deliberately  and  intentionally  placed  the 
house  where  he  did  for  the  purpose  of  recovering  from  the  city,  as 
compensation  for  its  taking,  a  very  much  larger  sum  than  it  had 
cost  him.  At  the  time  he  purchased  the  lots  these  proceedings  had 
been  in  progress  for  about  six  months,  and  it  is  hardly  supposable 
that,  when  he  bought,  he  did  not  know  all  about  the  proceedings 
and  jast  how  much  of  his  lots  would  be  taken.  The  court 
below  was  of  opinion  that  because  it  appeared  that  appellant 
had  been  guilty  of  bad  faith  in  deliberately  placing  the  build* 
ing  where  he  did  place  it,  for  the  sole  purpose  of  enhancing  the 
damages  to  be  collected  from  the  city,  he  had  thereby  forfeited 
anj  right  to  compensation  for  the  destruction  of  or  injury  to  the 
building.  We  regret  that  we  are  unable  to  concur  in  this  view.  It 
is  perfectly  well  settled  that  title  to  real  estate  remains  in  the 
owner  until  it  is  actually  taken  by  the  city,  and  until  that  time  he 
has  the  legal  right  to  deal  with  it  as  his  own,  and  it  is  now  well 
settled  in  this  State  that  the  act  in  force  for  many  years,  which 
forbade  the  allowance  of  compensation  to  the  property  owner  for 
buildings  erected  upon  his  land  after  the  filing  of  a  map  showing 
that  the  land  on  which  the  building  was  erected  was  to  be  there^ 
App.  Div.— Vol.  CXVIIL        15 
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after  appropriated  to  public  use,  was  unconstitational  because  it 
deprived  the  owner  of  tlie  use  of  his  land  without  compensation  or 
due  process  of  law.  {Forater  v.  Scott,  136  N.  Y.  577.)  That, 
decision  rested  upon  the  clear  and  strong  ground  that  all  that  is 
beneficial  in  property  arises  from  its  use  and  the  f rnits  of  that  nse, 
and  that  whatever  deprives  an  owner  of  tliese  deprives  him  of  all 
that  is  desirable  or  valuable  in  the  title  and  possession.  We  are 
unable  to  see  why  the  principle  of  that  case,  and  those  which  have 
followed  it,  does  not  extend  to  and  cover  the  present  case.  As  we 
view  it  the  owner  of  the  lots  had  the  absolute  right,  until  the  city 
had  actually  taken  title,  to  use  and  improve  his  property  as  he 
would,  and  if  he  exercised  no  more  than  his  strict  legal  right  the 
question  of  good  or  bad  faith  is  not  important.  Of  course  if  an 
owner,  knowing  that  the  property  is  soon  to  be  taken,  places  upon 
it  extravagant  or  inappropriate  improvements  he  runs  a  risk  that 
the  commissioners  may  not  deem  the  improvements  to  be  worth  as 
much  as  they  cost,  but  that  question  does  not  arise  here.  It  is  not 
to  be  lost  sight  of  that  it  is  always  a  matter  of  much  uncertainty . 
when  a  proceeding  of  this  nature  will  be  concluded,  for  the  city- 
may  discontinue  at  an;  v.me.  It  is  a  matter  of  common  knowledge 
that  such  proceedings  often  extend  over  many  years.  Indeed  the 
motion  to  confirm  the  report  of  the  commissioners  in  this  proceed- 
ing was  not  made  until  February,  1906,  four  years  after  the  com- 
missioners were  appointed,  and  nearly  three  years  after  the  appel- 
lant had  moved  and  set  up  his  house.  That  the  house  had  already 
been  condemned  and  paid  for  in  another  proceeding  is  of  no 
moment,  for  precisely  the  same  question  would  have  arisen  if 
Bacon  had  erected  a  new  liouse  where  he  set  up  the  old  one. 
When  the  city  in  the  first  proceeding  acquired  the  house  it  might 
have  destroyed  it.  It  elected  to  sell  it,  with  the  requirement  that 
it  be  moved  away.  Or  it  might  by  resolution  of  the  appropriate 
board  have  taken  title  at  any  time,  but  elected  not  to  do  so.  Either 
of  these  steps  which  the  city  might  have  taken,  but  did  not,  would 
have  eflfectually  prevented  the  re-erection  and  recondemnatiou  of 
the  house.  How  much  should  be  allowed  is  a  question  not  now 
before  us.  That  rests  with  the  commissioners.  All  that  the  statute 
requires  is  just  compensation  and  all  that  the  city  needs  to  acquire 
is  about  eighteen  feet  of  the  house.     In  view  of  the  facility  with 
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which  this  particalar  house  can  be  moved  aboat,  and  the  appellant's 
opinion,  expressed  by  his  acts,  that  it  is  an  appropriate  improvement 
for  lots  in  tliis  locality,  the  commis8ionei*s  may  consider  that  the 
cost  of  moving  it  back  on  the  property  not  taken  for  street  pur- 
poses will  be  an  element  to  be  considered  in  arriving  at  the  just 
eompensation  to  be  awarded. 

The  order  must  be  reversed  and  the  report  returned  to  the 
commissioners  for  revision  in  accordance  with  the  view  herein 
expressed. 

Pattebson,  p.  J.,  Ingraham,  McLaughlin  and  Clarke,  JJ., 
ooDcnrred. 

Order  reversed  and  report  remitted  to  commissioners  as  stated  in 
opinion.     Settle  order  on  notice.. 


Edward  Blewett  and  Others,  Eespcndents,  v.  Colgate  Hoyt, 
Appellant,  Impleaded  with  Leigh  Hunt,  Respondent. 

First  Department,  March  15,  1907. 

Oon^ract  to  pay  mpneya  from  earxiings  of  mines  construed  —  flEulure  of 
obligee  of  bond  collateral  to  contract  to  show  damage  —  defect  of 
parties. 

The  defendants  purchased  mlDing  property  for  $175, 000,  under  a  contract 
whereby  they  were  required  to  pay  $175,000  in  addition  whenever  the  defend- 
ants or  their  assigns  should  receive  the  same  as  net  earnings  or  dividends  from 
working  the  mining  claims,  or  from  any  sale  thereof,  or  from  any  corporation 
which  should  succeed  to  the  ownership  of  the  mines.  The  defendants  also 
agreed  to  develop  the  mines  and  employ  at  least  ten  men  until  the  $175,000 
had  been  paid  from  the  net  earnings.  To  secure  the  performance  of  the  con- 
tract a  bond  was  given  providing  that  if  work  on  the  mines  should  be  stopped 
the  balance  due  the  obligee  should  bear  interest  payable  out  of  the  net  earnings, 
in  which  case  the  bond  should  not  be  forfeited,  but  that  in  case  of  forfeiture  the 
obligee  or  his  assigns  should  be  deemed  to  be  damaged  in  a  sum  equal  to  the 
balance  unpaid,  which  sum  should  be  treated  as  stipulated  damage.  It  was 
also  provided  that  in  case  of  forfeiture  the  obligors  could  reconvey  the  interest 
in  the  mines  to  the  obligee,  which  reconveyance  should  be  in  full  satisfaction 
of  the  penalty  incurred  for  forfeiture. 

Edd,  that  there  was  no  absolute  agreement  on  the  psrt  of  the  obligors  to  pay 
the  balance  of  $175,000  except  as  the  same  might  be  earned  by  working  the 
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That  the  obligors  were  required  to  work  the  mines  to  insure  the  realization  of 
earnings  and  dividends  to  apply  to  the  payment  of  the  $175,000; 

That  an  action  upon  the  bond,  if  maintainable,  must  be  based  upon  the  failure 
of  the  obligors  continuously  to  work  the  mines,  and  for  the  breach  of  that 
covenant  the  $175,000  must  be  considered  as  a  penalty,  the  phuntiff  being  enti- 
tled to  recover  only  so  much  damage  as  could  be  shown  to  have  resulted  from 
the  breach; 

That  unless  the  obligee  could  show  that  the  obligors  could  have  earned  profit  by 
working  the  mines  they  had  failed  to  establish  damage; 

That  although  the  obligors  had  assigned  the  mining  claims  to  a  corporation 
they  were  not  thereby  relieved  from  liability,  as  they  became  sureties  for 
performance  by  the  corporation  of  the  matters  agreed  upon; 

That  as  it  was  shown  that  the  mines  were  unprofitable,  and  that  the  corporation 
had  gone  into  the  hands  of  a  receiver,  the  plaintiff  had  failed  to  show  damage. 

(Per  Inoraham  and  McLaughlin,  JJ.):  As  the  contract  and  bond  contemplated 
the  transfer  of  the  mining  property  to  a  corporation,  the  conveyance  by  the 
obligors  to  such  corporation  was  not  such  an  act  as  made  them  liable  for  the 
full  amount  agreed  to  be  paid  from  the  profits  or  dividends,  and  the  fact  that 
the  corporation  became  insolvent,  and  that  the  mines  were  sold  by  its  receiver, 
imposed  no  liability  upon  the  obligors; 

That  as  the  plaintiffs  sued  as  assignees  of  the  original  obligee  it  was  error  to 
award  a  judgment  in  favor  of  one  of  the  assignees  who,  refusing  to  join  in 
the  suit,  was  made  defendant,  but  demanded  no  affirmative  relief  from  his 
codefendant,  and  when  the  respective  interests  of  the  assignees  were  not 
shown. 

Appeal  by  the  defendant,  Colgate  Hoyt,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiflfs  and  the  defendant  Hunt, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  24th  day  of  July,  1906,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Trial  Term^  the  jury  having  been 
discharged,  and  also  from  an  order  denying  the  said  defendant's 
motion  for  a  new  trial. 

John  O.  Milhum^  for  the  appellant  Colgate  Hoyt. 

George  F.  Harriman  and  Andrew  F.  Burleigh^  for  the  plaintifis, 
respondents. 

J.  Markham  Marshall^  for  the  respondent  Leigh  Hunt. 

Inoraham,  J. : 

On  the  28th  day  of  November,  1891,  an  agreement  was  made 
wherein  one  H.  G.  Bond  was  party  of  the  first  part  and  Charles 
L.  Colby  and  Colgate  Hoyt  were  parties  of  the  second  part.  By 
that  agreement  Bond  agreed  to  sell  to  the  parties  of  the  second 
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part,  or  their  assigns,  for  the  sum  of  $350,000,  of  which  $50,000 
had  been  paid  to  the  party  of  the  first  part,  an  undivided  two-thirds 
interest  in  certain  mining  claims  in  tlie  State  of  Wasliington,  the 
said  sum  of  $350,000  to  be  paid  in  the  manner  following,  that  is  to 
say :  "  the  sum  of  Fifty  thousand  ($50,000)  dollars  paid  as  afore- 
said ;  the  snm  of  One  hundred  and  twenty-five  tliousand  ($125,000) 
dollars  on  or  before  the  tenth  day  of  December,  A.  D.  1891,  and 
tbe  balance  of  One  hundred  and  seventy-five  thousand  ($175,000) 
dollars  to  he  paid  as  follows :  Whenever  and  as  often  as  the  said 
parties  of  the  second  part  or  their  assigns  shall  receive  upon  the 
interest  in  the  said  mining  claims  hereby  purchased  by  them,  in  net 
earnings  or  dividends  from  the  working  or  operation  of  the  said 
mining  claims,  or  from  any  sale  thereof,  either  by  themselves  in 
asBociation  with  the  said  party  of  the  first  part  hereto  or  his  assigns, 
or  by  any  corporation  which  shall  succeed  to  the  ownerahip  of  the 
said  claims,  such  net  earnings  or  dividends  shall  be  paid  over  to  the 
party  of  the  first  part  hereto  or  his  assigns,  until  the  said  balance  of 
One  Imhdred  and  seventy-five  thousand  ($175,000)  dollars  has  been 
paid  in  full."  The  agreement  then  contains  provisions  for  ascer- 
taining the  net  earnings  or  dividends ;  and  the  said  parties  of  the 
second  part  further  agreed  that  "  they  or  their  assigns  will  com- 
tnence  to  develop  and  work  the  said  mining  claims  within  the 
period  of  two  (2)  months  after  a  railroad  shall  have  been  completed 
and  be  in  operation  to  the  said  mining  district  of  Monte  Christo, 
and  that  thereafter  they  will  continuously  continue  to  develop  and 
work  the  said  mining  claims  with  a  force  of  not  less  than  ten  (10) 
men  nntil  the  said  sum  of  One  hundred  and  seventy -five  thousand 
($175,000)  dollars  shall  have  been  fully  paid  from  the  net  earnings 
of  the  mines  as  aforesaid;"  and  it  was  further  agreed  that  the  par- 
ties of  the  second  part  should  execute  to  the  party  of  the  first  part 
their  bond  in  the  sum  of  ($175,000)  conditioned  on  the  continuous 
development  and  working  of  the  said  mines  by  the  parties  of  the 
second  part,  or  their  assigns,  subject  however,  to  the  provisions  of 
the  agi'eement  and  the  payment  of  the  said  snm  of  $175,000  out  of 
the  net  profits  thereof.  "  Provided  however,  that  if  the  said  parties 
of  tbe  second  part  shall  cease  to  work  and  develop  the  said  mines  as 
herein  stated  for  any  other  reason  than  injunction  as  hereinbefore 
provided,  then  so  much  of  said  balance  of  One  hundred  and  seventy- 


Digitized  by  VjOOQIC 


230  Blewett  v.  Hoyt. 


First  Department,  March,  1907.  [Vol.  118. 

live  tboasand  ($175,000)  dollars  as  may  then  remain  unpaid  shall 
bear  interest  at  the  rate  of  six  per  cent  (6^  per  annum,  payable 
semi-annually  out  of  the  said  net  earnings  or  dividends  of  said  mines ; 
and  so  long  as  the  said  interest  is  so  paid,  the  said  bond  shall  not  be 
deemed  to  be  forfeited.  It  being  mutually  understood  and  agreed 
that  in  the  case  of  forfeiture  of  said  bond,  the  said  party  of  the  first 
part,  or  his  assigns,  shall  be  deemed  to  be  damaged  tiiereby  in  a  sum 
equal  to  the  balance  of  said  sum  of  One  hundred  and  seventy-five 
thousand  ($175,000)  dollars  remaining  unpaid  at  the  time  of  such  for- 
feiture ;  which  said  unpaid  balance  shall  be,  in  such  event,  deemed 
and  treated  as  stipulated  damages."  This  agreement  was  signed  by 
the  party  of  the  first  part  (Bond),  the  parties  of  the  second  part 
(Colby  and  Hoyt)  and  F.  W.  Wilmans  and  Edward  Blewett,  two  of 
the  plaintiffs  in  this  action.  Tliis  agreement  having  been  duly 
executed,  the  property  was  conveyed  to  Colby  and  Hoyt  and  the 
sum  of  $175,000  paid  in  cash  and  a  bond  was  given,  dated  the  10th 
day  of  December,  1891,  by  which  Colby  and  Hoyt  were  held  and 
firmly  bound  unto  Hiram  G.  Bond  in  the  full  sum  of  $175,000 
jointly  and  severally.  Tlie  bond  recited  the  execution  of  this  con- 
tract of  November  28,  1891,  between  Bond  and  Colby  and  Hoyt 
which  was  set  out  in  full ;  that  Bond  at  the  request  of  Colby  and 
Hoyt  had  conveyed  to  George  S.  Brown  and  Francis  H.  Brownell, 
by  deed  sufficient  in  form  to  comply  with  said  contract,  an  undi- 
vided two-thirds  interest  in  said  mining  properties  in  the  contract 
described,  the  said  conveyance  being  in  trust  for  the  obligors,  Colbj' 
and  Hoyt,  and  that  the  sum  of  $175,000  of  such  purchase  price 
remained  to  be  paid  in  the  manner  provided  in  the  said  contract,  and 
provided  :  "  Now,  therefore,  if  the  said  obligors  or  their  assigns  shall 
well  and  truly  perfonn  each  and  every  of  the  covenants,  promises 
and  agreements,  in  said  contract  stipulated  to  be  performed  by  said 
obligors,  subject,  however,  to  each  and  every  of  the  provisos  and 
limitations  to  such  covenants,  promises  and  agreements  in  said  con- 
tract contained,  then  this,  obligation  shall  be  void  and  of  no  further 
force  or  effect.  But  if  the  said  obligors  or  their  assigns  shall  fail, 
refuse  or  neglect  to  perforin  any  of  such  covenants,  promises  or  agree- 
ments (subject,  however,  to  the  provisos  and  limitations  aforesaid), 
then,  in  any  sucli  event,  this  bond  shall  remain  in  full  force  and 
effect,  and  become  absolute." 
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The  bond  further  provided  that  if  the  obligors  or  their  assigns 
shonld  cease  to  work  and  develop  the  said  mines  for  canses  other 
than  injunction,  as  specified  in  the  contract,  then  so  much  of  the 
balance  of  $175,000  as  should  then  remain  unpaid  shonld  bear 
interest  at  the  rate  of  six  per  cent  per  annum,  payable  semi-annually 
<mt  of  the  said  net  earnings  or  dividends  of  said  mines  /  and  so 
Ions;  as  the  said  interest  was  so  paid,  the  bond  should  not  be  deemed 
to  l)e  forfeited.  It  was  further  understood  and  agreed  that  in  case  of 
forfeiture  of  tliis  bond,  the  obligee  or  his  assigns  should  be  deemed  to 
be  damaged  thereby  in  a  sum  equal  to  the  balance  of  the  said  sum 
of  $175,000  remaining  unpaid  at  the  time  of  such  forfeiture,  whicli 
unpaid  balance  sliould  be,  in  such  event,  deemed  and  treated  as 
stipulated  damages ;  with  a  further  provision  that  in  case  of  such 
forfeiture  Colby  and  Hoyt  could  reconvey  the  undivided  two-thirds 
interest  in  said  mines  to  Bond  or  his  assignee,  and  which  reconvey- 
ance should  be  deemed  in  full  satisfaction  of  the  penalty  incurred 
for  such  forfeiture  and  from  the  penalty  incurred  in  the  bond,  and 
that  in  case  of  forfeiture  of  the  bond,  the  obligors  should  have  the 
right  to  make  against  such  stipulated  damages  the  set-offs  provided 
in  said  contract  and  that  the  bond  should  be  surrendered  for  cancel- 
lation upon  the  execution  and  delivery  to  the  obligee  in  the  bond, 
or  his  assigns,  of  the  mortgage  annexed  thereto.  There  was 
innexed  to  this  bond  a  form  of  a  mortgage  which  was  executed  by 
Bond,  TTilraans  and  Blewett,  Hut  never  seems  to  have  been 
executed  by  Colby  and  Hoyt 

The  complaint  alleges  that  the  said  Bond  and  the  plaintiffs  and 
the  defendant  Hunt  have  fully  performed  each  and  every 'of  the 
conditions  of  the  said  bond  upon  their  part  to  be  performed  ;  that 
the  defendant  Hoyt  and  Colby,  and  his  heirs,  executors  and 
administrators,  obligors  in  said  bond,  have  failed,  neglected  and 
refused  to  carry  out,  fulfill  and  perforin  the  conditions  of  said  bond 
as  therein  provided  in  the  certain  particulars  specified.  The  com- 
plaint then  alleges  that  by  reason  of  the  premises  and  of  the  breaches 
of  the  conditions  of  the  said  bond  these  plaintiffs  and  the  said 
defendant  Hunt  have  been  and  are  damaged  in  and  to  the  sum  of 
$136,718.75,  \vith  interest  thereon  at  the  rate  of  six  per  cent  per 
annum  from  the  1st  day  of  January,  1898. 

The  case  came  on  for  trial  at  a  Trial  Term  of  the  Supreme  Court 
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Before  the  case  was  finally  disposed  of  the  jury  were  discharged 
and  it  was  consented  that  the  court  should  try  the  case  without  a 
jury.  Whereupon  the  court  tiled  its  decision,  finding  the  execution 
of  the  contract  and  the  execution  of  the  bond  alleged  in  the  com- 
plaint; that  on  the  Ist  day  of  August,  1902,  Hiram  G.  Bond 
assigned  and  transferred  said  bond  or  contract  and  the  principal 
sum  remaining  due  and  jmyable  thereon,  amounting  to  twenty-five 
thirty-seconds  thereof,  to  the  plaintififs  and  the  defendant  Hunt 
and  that  they  are  now  the  owners  and  holders  thereof  to  the 
amount  and  extent  aforesaid ;  that  the  said  Bond  and  the  plaintiffs 
and  the  said  defendant  Hunt  have  fully  performed  each  and  every 
of  the  conditions  of  the  said  bond  or  contract  upon  their  part  to  be 
performed;  that  the  two-thirds  interest  in  the  said  mining  claims 
covered  by  said  contract  was  subsequently  conveyed  to  a  corpora- 
tion ;  that  thereafter  the  title  to  said  mining  claims  was  held  by 
the  said  corporation  until  the  4th  day  of  November,  1898,  on  which 
date  it  was  conveyed  by  William  C.  Butler,  receiver  of  said  corpo- 
ration, to  Josiah  B.  Crookor,  and  thereafter  on  the  10th  day  of  July, 
1899,  conveyed  by  said  Crooker  to  the  Monte  Christo  Mining  and 
Concentration  Company ;  that  the  defendant  Hoyt  and  Colby  and  his 
heirs,  executors  and  administrators,  obligors  in  said  bond  or  contract, 
failed,  neglected  and  refused  to  carry  out,  fulfill  and  perfonn  the 
conditions  of  said  bond  or  contract,  in  manner,  form  and  substance 
as  therein  provided,  as  alleged  i\\  the  complaint;  and,  as  a  con- 
clusion of  law,  that  the  defendant  Hoyt  was  indebted  to  the  plain- 
tiffs and  the  defendant  Hunt  in  the  sum  of  $136,718.75,  seith  interest 
at  the  rate  of  six  per  cent  per  annum  from  the  1st  day  of  January, 
1898 ;  and  judgment  was  directed  accordingly. 

Upon  the  trial  Bond,  who  was  a  party  to  the  contract  and  was  the 
obligee  in  the  bond  sued  on,  was  examined  as  a  witness  for  the  plain- 
tiffs. The  original  bond  and  contract  having  been  introduced  in 
evidence,  the  witness  testified  that  he  received  the  $175,000  on  the 
execution  of  the  instrument,  and  that  neither  Colby  nor  Hoyt,  nor 
their  assigns,  nor  grantees  of  the  property  named  in  the  deed  and  in 
the  bond  and  agreement  ever  offered  to  reconvey  to  him  the  prop- 
erty named  in  the  bond  and  agreement  or  any  of  it;  that  no  demand 
was  made  upon  him  by  either  the  defendant  Hoyt  nor  Colby,  nor 
their  assigns  or  grantees  to  perforin  any  of  the  obligations  to  be 
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performed  by  liim ;  tliat  the  moi*tgage  annexed  to  tlie  bond  never 
was  executed,  nor  was  any  oflEer  to  reconyey  the  property  named  in 
the  coDtmct  made.  The  plaintiff  then  introduced  the  conveyances 
by  which  this  property  was  conveyed  to  the  Pride  of  the  Mountains 
Mining  Company  and  an  order  dated  April  18,  1898,  appointing  a 
receiver  of  that  company  in  an  action  wherein  J.  B.  Crocker  was 
plaintiff  directing  the  receiver  to  report  to  the  court  the  financial  con- 
dition of  the  company ;  a  report  by  the  receiver  showing  that  the  com- 
pany was  indebted  in  the  sum  of  $168,000 ;  that  tlie  assets  of  this 
company  were  of  extremely  doubtful  value;  that  since  the  destruc- 
tioa  of  the  railroad  it  was  impossible  to  work  the  mines,  and  there 
was  no  pro6]>ect  of  being  able  to  realize  upon  any  of  the  assets  except 
by  a  direct  sale  of  all  the  assets  of  the  company ;  that  the  company 
had  borrowed  $125,000  and  issued  therefor  debenture  bonds ;  that 
the  proceeds  of  the  sale  of  said  debenture  bonds  were  received  by  the 
corporation  and  byit  us6d  in  the  payment  of  outstanding  bills  and 
obligations  and  in  the  further  development  and  operation  of  its  min- 
ing property ;  that  the  defendant  company  had  not  been  able  to 
operate  any  of  its  mines  at  a  profit,  and  a  judgment  which  had  been 
entered  in  the  action  directing  the  receiver  to  sell  the  property,  the 
proceeds  of  such  sale  to  be  distributed  among  the  creditors  of  the  com- 
pan>.  The  receiver  then  sold  the  property  to  Crocker,  creditor  of 
tlie  company,  for  the  sum  of  $167,501.95,  being  the  amount  of  the 
company's  indebtedness.  That  sale  was  confirmed  and  the  receiver 
was  directed  to  execute  a  deed  and  bill  of  sale  of  the  property. 

In  determining  the  question  as  to  the  liability  of  the  obligors 
upon  this  bond,  there  are  two  questions  which  require  consideration  ; 
the  jirst  is  whether  the  condition  of  the  bond  has  been  broken  so 
as  to  impose  any  obligation  upon  the  obligors,  and  the  second 
is  whether,  if  the  condition  of  the  bond  has  been  broken,  the 
obligee  is  thereupon  entitled  to  a  judgment  for  tho  full  amount 
of  the  bond  or  is  only  entitled  to  the  damages  proved  to  have  been 
sustained  by  him  by  reason  of  the  violation,  the  bond  being  upon 
condition  that  it  should  bo  void  if  the  obligors  or  their  assigns 
should  well  and  truly  perform  each  and  every  of  the  covenants, 
promises  and  agreements  in  said  contract  stipulated  to  be  performed 
by  said  obligors.  To  entitle  the  plaintiffs  to  recover  they  must 
prove  that  the  obligors  on  the  bond  had  failed  to  comply  with  the 
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obligations  of  this  contract.  The  contract  provided  for  the  purchase 
of  these  mining  claims  for  $350,000,  of  which  $175,000  was  to  be 
paid  in  cash  and  $175,000  was  to  be  paid  out  of  the  earnings  or 
dividends  derived  from  the  working  of  the  mining  claims  or  the 
sale  thereof.  The  obligors  did  not  assume  an  obligation  to  pay  this 
$175,000.  Their  entire  obligation  was  performed  if  they  paid  to 
the  obligee  all  of  the  net  earnings  produced  or  realized  from  the 
working  or  sale  of  the  mines.  .The  defendants  agreed  in  good  faitli 
to  operate  the  mines,  but  if  they  failed  to  operate  the  mines  so  long 
as  they  paid  interest  on  the  amount  of  $175,000  out  of  the  net 
earnings  or  dividends  of  said  mines  there  should  be  no  forfeiture 
of  the  condition  of  the  bond.  The  failure  to  pay  any  portion  of 
this  sum  was  not  a  violation  of  any  provision  of  the  contract  unless 
it  was  further  proved  that  some  profits  or  dividends  had  been  real- 
ized from  the  working,  operation  or  sale  of  the  mines.  What  Hoyt 
and  Colby  agreed  to  do  was  that  whenever  and  as  often  as  they  "  or 
their  assigns  shall  receive  upon  the  interest  in  the  said  mining 
claims  hereby  purchased  by  them  in  net  earnings  or  dividends  from 
the  working  or  operation  of  the  said  mining  claims  or  from  any  sale, 
thereof  either  by  themselves  in  association  with  the  said  party  of  the 
first  part  hereto  or  his  assigns  or  by  any  corporation  which  shall 
succeed  to  the  ownership  of  the  said  claims,  such  net  earnings  or 
dividends  shall  be  paid  over  to  the  party  of  the  first  part  hereto  or 
his  assigns  until  the  said  balance  of"  $175,000  had  been  paid  in  full. 
The  parties  contemplated  that  the  mines  should  be  worked  either  by 
Colby  or  Hoyt  or  by  a  corporation  which  should  succeed  to  the 
ownership  of  the  claim,  but  it  was  the  receipt  by  Colby  and  Hoyt 
of  money  realized  from  working  or  operating  of  or  selling  the 
mining  claims  which  would  create  an  obligation  to  pay  anything  to 
Bond  or  his  assigns,  and  there  is  no  evidence  of  any  kind,  nor  does 
the  court  find  that  either  Colby  or  Hoyt  received  in  any  way  any 
earnings  or  dividends  from  the  working  or  operation  of  the  mining 
claims  or  any  money  from  a  sale  thereof  or  in  any  other  manner. 
There  was  a  further  covenant  tliat  statements  of  accounts  and 
settlements  of  the  operation  of  said  claims  should  be  made  quarterly 
in  each  and  every  year  in  order  to  ascertain  the  net  earnings  or 
dividends  accruing  upon  the  said  interest  in  said  claims  purchased 
to  the  end  that  the  accounts  payable  to  Bond,  if  any,  on  account  of 
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the  balaoce  should  be  determined  and  paid  quarterly  in  each  and  every 
year,  bat  I  do  not  find  evidence  tliat  this  covenant  was  broken.  No 
demand  for  such  accounts  was  made ;  aTid  there  was  no  agreement 
that  the  obligors  should  be  compelled  to  find  the  obligee  in  order  to 
snbmit  the  accounts  to  liim ;  and  in  the  absence  of  proof  that  there 
were  net  earnings  or  money  received  by  Colby  and  Hoyt  which 
were  applicable  to  pay  to  Bond  under  the  contract,  there  was  no 
breach  by  the  obligors.  Colby  and  Hoyt  also  covenanted  that  they 
would  commence  to  operate  and  work  the  said  mining  claims  within 
a  period  of  two  months  after  a  railroad  should  have  been  completed 
and  be  in  operation,  and  that  thereafter  they  would  continuously 
continue  to  develop  and  work  the  said  mining  claims  with  a  force 
of  not  less  than  ten  men  until  the  said  sum  of  $175,000  was  fully 
paid  from  the  net  earnings  of  the  mines  aforesaid.  The  plaintiffs 
failed  to  prove  that  Colby  and  Hoyt  did  not  develop  and  operate  the 
mining  claims,  that  the  mining  claims  were  not  developed  so  as  to 
expose  or  produce  all  ore  of  eveiy  kind  that  was  capable  of  being' 
produced  from  them,  or  that  the  development  of  the  ckims  was  not 
fally  completed  by  Colby  and  Hoyt.  What  was  conveyed  to  thein 
were  mining  claims ;  what  they  agreed  to  do  was  to  develop  and  work 
the  said  mining  claims  until  the  whole  sum  of  $175,000  was  repaid 
to  tlie  obligee  of  the  bond.  To  "  develop  "  is  defined  by  "Webster  to 
be  "To  free  from  that  which  infolds  or  envelops;  to  lay  open  by 
degrees  or  in  detail;  *  *  *  to  disclose;  to  produce  or  give 
forth."  And  by  the  Standard  Dictionary,  "  To  uncover  or  unfold ; 
*    *    *     bring  to  light  by  degree,  work  out  in  detail." 

Thus,  to  develop  a  mining  claim  is  to  uncover  or  bring  forth  that 
which  it  produces  or  can  produce ;  but  it  could  not  have  been  the 
intention  of  the  parties  that  after  this  mining  claim  had  been 
developed  and  worked,  that  the  obligors  should  still  be  forced  to 
go  on  working  the  claims  when  they  were  exhausted  and  nothing 
remained  to  develop  or  work.  The  burden  of  proof  was  upon  the 
plaintiffs  to  show  that  the  defendants  had  violated  the  conditions  of 
this  bond.  The  bond  was  conditioned  upon  the  performance  by  the 
obligors  of  the  contract  which  was  made  a  part  of  it.  The  obligors 
contracted  that  they  would  proceed  to  develop  and  work  the  min- 
ing claims.  They  did  develop  and  work  the  mining  claims  between 
the  time  that  this  contract  was  executed,  the  28th  day  of  November, 
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1891,  and  tbe  appointment  of  the  receiver,  April  18,  1898,  a  period 
of  over  six  years.  If  the  mining  claims  had  been  developed  and 
worked  until  they  were  exLfausted  and  there  was  no  longer  anything 
to  work,  would  the  obligors  have  violated  the  contract  because 
they  did  not  pay  the  debts  of  the  corporation  incurred  in  develop- 
ing and  working  the  mining  claims  when  nothing  had  been  or  could 
be  produced  ?  What  was  contemplated  and  what  obligations  the 
parties  assumed  must  appear  from  a  fair  consideration  of  the  terms 
of  the  contract,  and  when  the  mines  had  been  fully  developed  and 
worked  and  it  was  disclosed  that  there  was  no  ore  that  could  be 
mined  or  nothing  from  wliich  could  bo  realized  on  the  further 
development  and  working  of  the  mines,  profit  or  dividends  there 
was  nothing  to  require  the  obligors  to  go  on  indefinitely  with  the 
working  and  development  of  a  valueless  and  worthless  mining 
claim.  It  was  contemplated  that  the  obligors  might  be  forced  to 
suspend  the  working  of  the  mines,  and  that  contingency  was  pro- 
vided for  by  the  provision  of  the  contract  that  if  the  obligors 
"  shall  cease  to  work  and  develop  the  said  mines  as  herein  stated  for 
any  other  reason  than  injunction  as  hereinbefore  provided,  then  bo 
much  of  said  balance  of  One  hundred  and  seventy-five  thousand 
$175,000)  dollars  as  may  then  remain  unpaid  shall- bear  interest  at 
the  rate  of  six  per  cent  (6jg)  per  annum,  payable  semi-annually  out 
of  the  said  net  earnings  or  dividends  of  said  mines ;  and  so  long  as 
the  said  interest  is  so  paid  the  said  bond  shall  not  be  deemed  to  be 
forfeited." 

Under  this  provision  there  was  no  absolute  obligation  to  pay 
interest  to  prevent  a  forfeiture,  but  only  to  pay  when  there  were  net 
earnings  or  dividends  applicable  to  the  payment  of  the  interest. 
The  parties,  therefore,  contemplated  the  time  when  the  develop- 
ment or  working  of  the  mines  should  become  impossible  or  imprac- 
tical)le,  and  then  the  sole  obligation  that  the  purchaser  of  these 
mining  claims  assumed  was  tliat  interest  should  be  paid  on  the 
amount  remaining  due  out  of  the  net  earnings  or  dividends  received 
from  the  mines.  That  was  the  only  obligation  that  a  stopping  of 
the  development  and  mining  of  the  mine  imposed  on  the  obligors, 
and  when  the  ore,  or  whatever  it  was  expected  would  be  taken 
from  these  mining  claims,  was  exhausted,  or  it  was  ascertained  tiiat 
there  was  no  mineral  that  could  be  mined,  it  seems  to  me  that  any 
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obligatiou  of  the  purchasers  to  make  furtiier  ])ayments,  or  to  con- 
tiaae  to  work  an  exhausted  or  valueless  mining  claim  terminated. 
It  was  only  upon  a  failure  of  these  purchasers  to  carry  out  the  obli- 
gations assumed  by  their  contract  which  imposed  a  liability  upon 
tliem  under  this  bond,  and  while  it  is  true  that  they  might  have  termi- 
nated their  liability  at  any  time  by  reconveying  the  property  to  the 
vendor,  or  by  giving  to  the  vendor  a  mortgage  upon  the  property, 
or  even  after  there  had  been  a  forfeiture  of  the  bond,  they  might 
Lave  satisfied  any  claim  that  the  vendor  could  have  against  them  by 
the  retransfcr  of  the  property,  there  was  no  obligation  on  them  to 
make  such  reconveyance  or  mortgage,  and  such  a  reconveyance  or 
mortgage  becomes  impossible  if  the  mining  claims  had  been  con- 
veyed to  a  corporation  as  tlie  contract  contemplated.  We  are  deal- 
ing with  an  obligation  to  pay  to  the  vendor  or  his  assigns  $175,000. 
An  obligation  to  pay  that  must  be  found  within  the  contract,  the 
performance  of  which  was  secured  by  the  bond  ;  and  if  a  fair  coi- 
sideration  of  the  contract  itself  fails  to  disclose  any  covenant  or 
obligation  on  behalf  of  the  vendee  which  they  have  failed  to  com- 
ply with,  then  the  condition  of  the  bond  was  not  broken  and  the 
pluntiffs  cannot  recover. 

The  fundamental  error  upon  which  the  judgment  below  was 
granted  and  which  pervades  the  argument  of  the  learned  counsel 
for  the  respondents  is  that  by  this  agreement  the  obligors  of  this 
bond  assumed  to  pay  $175,000  in  one  of  three  ways,  either  by  the 
payment  of  the  money,  the  delivery  of  the  mortgage,  or  a  retransfer 
of  the  property.  I  fail  to  find  any  such  obligation  imposed  upon 
the  obligors  by  the  contract.  They  agreed  that  the  mining  claims 
should  be  developed  and  worked  either  by  themselves  or  by  a  cor- 
poration to  which  the  claims  were  to  be  transferred,  and  they  also 
agreed  that  any  profits  or  dividends  realized  from  such  development 
and  workings  or  any  moneys  realized  from  a  sale  of  the  mining 
claims  should  be  devoted  to  the  payment  of  this  sum  of  $175,000, 
and  that,  I  think,  was  the  extent  of  their  obligations.  They  could 
satisfy  these  obligations  by  the  execution  of  a  mortgage  or  the 
retransfer  of  the  mining  claims,  but  there  is  no  obligation,  express 
or  implied,  to  pay  to  the  obligee  of  the  bond  any  sum  of  money  on 
account  of  this  $175,000  except  what  they  should  receive  as  profits 
from  the  working  of  the  mining  claims  as  dividends  from  the  cor- 
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poration  to  which  the  claims  had  been  assigned  or  from  the  proceeds 
of  the  sale  of  the  claims.  In  the  absence  of  proof  that  any  such 
sum  of  money  had  been  received  by  the  obligors  there  was  no  basis 
for  a  finding  that  the  obligors  had  failed  to  pay  to  the  obligee  or  his 
assigns  any  money  due  under  the  contract. 

But  it  is  said  that  the  obligors  having  by  the  transfer  of  the  min- 
ing claims  to  the  corporation  put  it  out  of  their  power  to  comply 
with  the  contract  to  further  continue  the  development  and  working 
of  the  mines,  therefore  became  hable  to  pay  the  whole  amount  that 
would  have  been  due  had  they  received  $175,000  in  profits  or 
dividends  or  from  a  sale  of  the  property.  But  such  a  disposition 
of  the  mining  claims  was  distinctly  fecognized  by  the  contract, 
and  when  such  a  sale  or  disposition  of  the  mining  claims  had  been 
made  by  the  obligors  it  was  then  expressly  provided  what  obligation 
the  obligors  assumed.  They  were  to  apply,  on  account  of  this  sum 
of  $175,000,  any  dividends  that  they  received  from  the  corporation 
organized  to  develop  and  work  the  mines,  or  any  sum  of  money 
that  they  received  on  account  of  the  sale  of  the  mining  claims  to 
the  corporation.  The  transfer  of  the  claims  to  the  corporation 
would  necessarily  vest  in  the  corporation  the  title  to  the  property, 
so  that  the  claims  would  be  subject  to  the  debts  incurred  by  and  to 
legal  proceedings  taken  against  the  corporation.  The  fact  tliat  the 
obligors  did  what  the  contract  contemplated  they  should  do  —  con- 
vey tlie  claims  to  the  corporation  for  the  purpose  of  djeveloping  and 
working  them  —  was  not  such  an  act  as  made  the  obligors  liable  for 
the  full  amount  that  was  to  be  paid  when  profits  or  dividends  from 
the  working  of  the  mining  claims  had  been  received.  If  there  was 
any  obligation  imposed  upon  the  obligors  because  of  this  transfer 
to  the  corporation,  it  arose  immediately  upon  the  ti*ansfer  of  the 
claims  to  the  corporation.  But  such  a  transfer  was  clearly  contem- 
plated by  the  contract  and  was  not  a  violation  of  it  by  the  obligors. 
The  fact  that  the  corporation  to  whom  the  mining  claims  had  been 
assigned,  after  several  years'  development  and  working  of  the 
claims  without  being  able  to  realize  any  profits,  became  insolvent, 
and  that  the  mining  claims  were  sold  by  a  receiver  of  the  corporation 
appointed  in  proceedings  against  it,  was  not  the  resul  t  of  any  act  of  the 
obligors  which  imposed  upon  them  any  liability  to  the  obligee.  If 
there  was  any  breach  of  the  contract  it  must  have  been  by  the 
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original  transfer  to  the  corporatioD ;  but,  as  before  stated,  such  a 
transfer  was  contemplated  by  the  contract  and  was  one  of  the  meth 
ods  provided  for  by  which  the  profits  from  working  the  claims 
coald  be  realized  so  tbat  payments  could  be  made,  and  there  was 
certainly  no  obligation  imposed  by  the  contract  by  which  the  debts 
of  this  corporation  must  be  paid  to  avoid  a  transfer  of  its  property 
in  payment  of  its  indebtedness.  I  do  not  think,  therefore,  that  it 
was  proved  that  the  obligors  upon  this  bond  had  violated  any  of  the 
provisions  of  tlie  contract  and,  therefore,  no  cause  of  action  accrued. 

This  conclusion  renders  it  unnecessary  to  determine  whether  or 
not,  under  the  terms  of  this  bond,  a  breach  of  the  contract  imposed 
a  liability  for  the  full  amount  of  the  bond  or  only  for  the  amount 
of  damages  that  the  obligee  sustained  by  a  breach  of  the  conditions 
of  the  contract.  I  think,  however,  that  the  bond  was  for  a  penalty 
and  that  a  recovery  upon  it  must  be  limited  to  th&  amount  of  the 
damages  sustained  in  consequence  of  the  violation  of  the  conditions 
of  the  contract.  The  bond  is  in  the  usual  form  by  which  the  obli- 
gors are  held  and  firmly  bound  unto  the  obligee  for  the  full  sum  of 
$175,000,  conditioned  upon  the  performance  by  the  obligors  of  the 
covenants,  promises  and  conditions  in  a  contract  which  was  made  a 
part  of  the  bond.  This  would  be  clearly  a  penalty  restricting  the 
obligee  to  a  recovery  of  the  amount  of  damage  actually  sustained 
by  him  by  reason  of  a  breach  of  the  contract,  were  it  not  for  the 
farther  provision  of  the  bond  that  "  it  being  mutually  understood 
and  agreed,  that  in  case  of  forfeiture  of  this  bond,  the  said  obligee 
or  his  assigns,  shall  be  deemed  to  be  damaged  thereby  in  a  sum 
equal  to  the  balance  of  said  sum  of  One  hundred  and  seventy-five 
thousand  ($175,000)  dollars  remaining  unpaid  at  the  time  of  such 
forfeiture,  which  unpaid  balance  shall  be,  in  such  event,  deemed 
and  treated  as  stipulated  damages."  But  this  provision  apparently 
contemplated  the  breach  of  a  substantial  condition  of  the  contract 
by  which  the  contract  could  not  be  in  any  sense  perfonned.  A 
technical  breach  of  one  or  more  provisions  of  the  contract  not  relat- 
ing to  an  entire  abrogation  of  it,  such,  for  example,  as  a  failtire  to 
render  an  account  of  earnings  when  demanded,  which  would  clearly 
impose  no  damage  upon  the  obligee,  would  not  work  a  forfeiture 
80  as  to  compel  the  obligors  to  pay  the  whole  amount  of  $175,000. 

lu  Oaesar  v.  Bubinson  (174  N.  T.  492)  where  the  sum  of  $1,000 
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was  deposited  as  security  for  the  faithful  performance  of  the  con- 
tract, it  being  provided  that  in  case  of  any  breach  thereof  said 
amount  should  be  retained  as  liquidated  damages  for  such  breach,  the 
court  said :  "  The  character  of  tlie  deposit,  wliether  liquidated  dam- 
ages or  a  penalty,  depends  upon  the  intention  of  the  parties  as  di&- 
closed  by  the  situation  and  by  the  terms  of  the  instrument.  The 
deposit  is  not  necessarily  to  be  regarded  as  liquidated  damages, 
although  it  is  expressly  so  stated  in  the  instrument.  Whether  it  is 
that  or  a  penalty  depends  upon  the  nature  of  the  transaction  and 
the  intention  of  the  parties.  *  *  *  A  provision  in  a  contract 
such  as  that  now  under  consideration  will  be  treated  as  liquidated 
damages  only  in  those  cases  where  from  the  nature  of  the  transaction 
the  actual  damages  consequent  upon  a  breach  of  the  contract  are 
incapable  of  accurate  measurement,  or  where  the  sum  specified  in 
the  instrument  as  not  out  of  all  proportion  to  any  damages  which 
could  possibly  arise  from  a  breach."  And  in  Ward  v.  Hudson 
River  Building  Co.  (125  N.  Y.  230)  it  is  said  that:  "Where, 
however,  a  sum  lias  been  stipulated  as  a  payment  by  the  defaulting 
party,  which  is  disproportionate  to  the  presumable  or  probable  dam- 
age, or  to  a  readily  ascertainable  loss,  the  courts  will  treat  it  as  a 
penalty  and  will  relieve,  on  the  principle  that  the  precise  sum  was 
not  of  the  essence  of  the  agreement,  but  was  in  the  nature  of  a 
security  for  performance." 

In  this  case  the  contract 'provided  for  the  payment  of  the  sum  of 
$175,000  out  of  the  proceeds  or  dividends  received  by  the  obligors 
from  the  development  and  working  of  these  mining  claims,  or  from 
a  sale  thereof,  and  it  was  to  secure  the  performance  of  this  contract 
that  the  bond  was  executed.  It  would  seem  to  have  been  conceded 
that  the  mining  clauns  transferred  were  developed  and  worked  for 
several  years  at  a  large  cost ;  that  no  profits  or  dividends  were  ever 
realized,  and  that  finally  the  workings  were  abandoned  because  the 
corporation  to  whom  the  mining  claims  had  been  transferred  had 
become  insolvent,  such  insolvency  being  caused  by  the  loss  sustained 
in  attempting  to  develop  and  work  the  claims.  This,  clearly,  was 
not  such  a  violation  of  tlie  contract  as  was  contemplated  by  the 
parties  as  imposing  upon  the  obligors  a  liability  for  the  full  amount 
of  the  penalty  of  the  bond.  Such  penalty,  in  the  absence  of  any 
proof  that  the  mining  claims  were  of  any  value  at  the  time  the 
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development  and  working  of  them  ceased,  woald  be  the  imposition 
of  A  penalty  for  failure  to  perform  an  impossibility  —  the  obtaining 
of  profits  or  dividends  from  mining  claims  which  were  incapable  of 
prodacing  any  profits  or  dividends.  This  brings  the  case  within 
the  rule  stated  in  the  authorities  before  cited,  that  where  a  penalty 
of  a  sum  of  money  is  imposed  out  of  all  proportion  to  any  damage 
that  could  possibly  be  sustained,  it  is  to  be  treated  as  a  penalty  and 
not  as  liquidated  or  stipulated  damages. 

There  is  another  objection  to  this  judgment  which,  though  some- 
what technical,  seems  to  be  fatal.  The  plaintiffs  commenced  an 
action  to  recover  their  interest  iii  this  bond,  evidenced  by  an  assign- 
ment by  the  obligee  which  assigned  the  bond  to  the  plaintiffs  and 
the  defendant  Hunt.  The  bond  was  under  seal  and  was  payable 
to  H.  G.  Bond.  Before  the  action  was  brought  Bond  executed 
an  instmment  reciting  that  he  held  twenty-five  thirty-seconds 
of  the  bond  in  trust  for  Leigh  Hunt,  Edward  Blewett,  Fred 
W.  Wilmans  and  James  M.  Wilmans,  who  were  the  beneficial 
owners  thereof,  and,  therefore,  in  consideration  of  the  premises  and 
of  the  sum  of  one  dollar.  Bond  assigned  and  set  over  unto  these 
four  persons  "  the  said  bond  to  the  extent  of  twenty-five  thirty- 
eeeonds  thereto,  to  have  and  to  hold  the  same  according  to  their 
respective  interests  therein."  Hunt  refused  to  join  in  this  suit  and 
was  made  a  party  defendant.  He  interposed  an  answer  which 
asked  no  judgment  and  demanded  no  affirmative  relief  from  his 
codefendant  Hoyt,  and  no  copy  of  that  answer  was  served  upon 
Hoyt  No  judgment  in  this  action,  therefore,  could  be  given  in 
his  favor  against  Hoyt ;  but  the  court  awarded  judgment  in  favor 
of  the  three  plaintiffs  and  the  defendant  Hunt  against  Hoyt  for  the 
fall  amount  of  the  bond.  There  was  no  evidence  to  show  what 
interest  Leigh  Hunt  had.  For  all  that  appears  he  might  have 
owned  all  but  a  nominal  amount,  and  yet  he  was  entitled  to  no 
jadgment  and  could  have  none  awarded  to  him  in  this  action.  The 
assignment  was  not  to  these  four  persons  equally,  or  from  which 
equality  could  be  inferred,  for  it  was  assigned  to  them  to  have  and 
to  hold  the  same  according  to  their  respective  interests  therein ; 
and  to  justify  the  recovery  sought  in  this  action,  the  plaintiffs' 
respective  interests  in  the  bond  would  have  to  be  proved  and  a 
App.  Div.  —  Vol.  CXYIIL        16 
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judgment  awarded  for  their  interests,  and  not  for  the  whole  amount 
due.  In  the  form  in  which  it  is^  it  seems  that  tlie  judgment  cannot 
be  sustained. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
ordered,  with  costs  to  defendant  Hojt  to  abide  the  event. 

McLaughlin,  J.,  concurred. 

SooTT,  J.  (concurring) : 

I  concur  in  the  reversal  of  the  judgment  appealed  from,  bat  I  do 
not  agree  that  the  obligors  on  the  bond  released  themselves  from 
its  obligations  by  transferring  the  property,  or  that  the  only  liability 
they  can  be  charged  with  under  the  bond,  if  any,  is  one  which  arose 
when  they  made  the  transfer. 

Upon  a  careful  reading  of  the  contract  and  the  bond  it  will  be 
seen  that  nowhere  is  there  an  absolute  agreement  on  the  part  of 
the  obligors  to  pay  the  sum  of  $175,000.  The  contract  provides 
that  that  sum  shall  be  paid  ^^  as  follows,"  and.  then  follows  careful 
provisions  for  paying  the  amount  out  of  earnings.  The  bond  pro^ 
vides  that  the  $175,000  shall  be  paid  "  in  the  manner  provided  in 
said  contract,"  so  that  neither  in  the  contract  nor  the  bond  is  there 
any  agreement  to  pay  the  $175,000  otherwise  than  out  of  the  earn- 
ings or  dividends  produced  by  working  the  mines.  I  think  that  it 
clearly  appears  that  the  basic  idea  of  the  agreement  was  that  the 
$175,000  should,  if  paid  at  all,  be  paid  out  of  earnings,  and  that  the 
mines,  if  properly  worked,  would  produce  enough  to  pay  that  sum. 

The  bond  upon  which  this  action  is  founded  is  not,  therefore, 
conditioned  to  pay  $175,000  absolutely,  whether  it  shall  be  earned 
or  not.  It  is  conditioned  for  the  fulfillment  by  the  obligors,  or 
their  assigns,  of  the  covenants,  promises  and  agreements  therein 
recited. 

These  are  to  pay  over  all  net  earnings  and  dividends  as  received, 
up  to  $175,000 ;  to  make  statements  and  settlements  of  accounts, 
and  to  commence  to  develop  and  work  the  mines  within  a  certain 
time,  and  to  keep  not  less  than  ten  men  at  work.  The  provisions 
as  to  a  reconveyance  and  for  substituting  a  mortgage  for  the  bond 
are  not  in  the  nature  of  obligations,  assumed  by  the  obligors^  but 
merely  options  given  to  them  whereby  they  might,  if  they  saw  fil^ 
relieve  themselves  from  all  obligation. 
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Tlie  obligations  of  the  bond,  therefore,  really  are  reduced  to  two, 
Yiz.:  First  To  pay  the  $175,000  as  and  if  received  out  of  net 
earnings  or  dividends.  It  is  conceded  that  there  have  been  no  net 
earnings  or  dividends,  and  consequently  there  has  been  no  default 
in  this  regard. 

Second.  That  the  defendants,  or  their  assigns,  will  do  certain 
tilings  with  respect  to  the  working  of  the  mines,  designed  to  insure 
the  realization  of  earnings  and  dividends,  and  their  proper  applica- 
tion to  the  payment  of  the  $175,000. 

It  is  conceded  that  neither  the  obligors  on  the  bond  nor  their 
assigns  have  continuously  worked  the  mines,  as  it  was  agreed  they 
would  do,  and  it  is  for  this  breach  that  the  present  action  must 
depend  if  it  is  to  be  maintained  at  all. 

In  this  aspect  the  sum  of  $175,000  mentioned  in  the  bond  must 
be  considered  as  a  penalty,  leaving  plaintiffs  to  recover  only  so  much 
damages  as  can  be  shown  to  have  resulted  from  this  breach.  (Code 
Civ.  Proc.  §  1915.)  In  otlier  words,  the  obligors'  breach  was  t]iat 
they  did  not  so  work  the  mines  as  to  produce  the  $175,000,  which, 
if  earned,  would  have  been  payable  to  plaintiffs,  but  unless  it  is 
made  to  appear  that,  if  the  obligors  had  continuously  worked  the 
mines  they  would  have  been  able  to  earn  the  $175,000  or  some  part 
thereof,  the  plaintiffs  have  suffered  no  damage  from  the  failure  so 
to  work.  The  fact  that  the  obligors  assigned  the  mining  claims  to 
a  corporation  is  of  no  importance.  Both  the  contract  and  the  bond 
are  full  of  clauses  and  phrases  showing  that  such  an  assignment 
was  contemplated  by  the  parties.  And  the  assignment  had  practi- 
cally no  effect  upon  the  relation  of  the  parties  to  this  action,  for  the 
covenant  of  the  obligors  was  that  they  or  their  assigns  would  do 
the  things  covenanted  for.  Thus  the  obligors  became  in  effect 
sureties  that  their  assigns  would  do  the  things  agreed  upon,  and 
upon  the  failure  of  the  assigns  to  do  them,  tlie  promise  of  the 
obligors  was  broken.  Since  there  was  no  evidence  justifying  a 
recovery  under  this  view  of  the  case  I  am  for  reversal  of  the 
judgment  and  a  new  trial. 

Pattebson,  p.  J.,  and  Clakke,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.    Order  filed. 
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X 

IsAAO  SoHREiBEB,  Appellant,  V.  Julia  Elkin,  Bespondent. 

First  Department,  March  15,  1907. 

Vendor  and  purchaser  —  contract  to  convey  title  free  from  incumbrances 
—  failure  of  vendor  to  clear  title. 

In  an  action  by  a  vendee  for  specific  performance  or  for  damages  on  a  breach  of 
a  contract  to  convey  lauds,  it  appeared  that  the  property  was  to  be  conveyed 
free  of  incumbrances  except  as  specifically  stated,  and  also  free  from  orders 
of  the  tenement  house  department  to  date  of  contract,  which  orders,  if  any, 
were  to  be  removed  by  the  vendor.  It  was  shown  that  the  premises  were  sub- 
ject to  a  lease  then  unexpired,  which  contained  a  clause  that  in  the  event  of  a 
sale  by  the  owner  the  lessee  would  surrender  the  unexpired  term  for  a  sum 
stated.  It  also  appeared  that  the  tenant  had  offered  to  surrender  and  that  tbe 
vendor  had  actually  ousted  him,  but  made  no  effort  to  clear  the  title  of  the 
tenement  house  department  orders.    On  all  the  evidence, 

Held,  that  a  finding  that  the  vendor  was  unable  in  good  faith  to  complete  her 
contract  was  not  warranted  by  the  evidence,  and  that  the  plaintiff  was  entitled 
either  to  specific  performance  or  to  damages. 

Ingkaham,  J.,  and  Patterson,  P.  J.,  dissented,  with  Qpinion. 

Appeal  by  tlie  plaintiff,  Isaac  Schreiber,  from  a  judgment  of 
the  Supreme  Court  entered  in  the  ofHce  of  the  clerk  of  the  county 
of  New  York  on  the  13th  day  of  September,  1906,  upon  the  decision 
of  the  court  rendered  after  a  trial  at  the  New  York  Special  Term. 

Charles  Strauss^  for  the  appellant. 

Stillman  F.  Kneeland^  for  the  respondent. 

Scon,  J. : 

Plaintiff  sues  for  specific  performance  by  a  vendor  of  a  contract 
for  tlie  sale  of  real  estate,  or  for  compensatory  damages,  which 
upon  the  trial  were  stipulated  to  be  $4,000.  The  court  awarded 
plaintiff  a  judgment  for  the  amount  paid  down  on  the  contract  and 
the  expense  of  exami^ning  the  title,  and  from  this  judgment  plaintiff 
appeals.  The  sole  question  in  the  case  is  whether  the  evidence 
justified  the  finding  that  defendant  was  in  good  faith  unable  to 
comply  with  the  contract.  If  it  does  not,  the  plaintiff  is  entitled 
either  to  performance  or  to  compensatory  damages.  The  contract 
provided  that  the  property  should  be  conveyed  free  of  all  incnin- 
brances,  except  some  specifically  stated,  and  also  free  from  all  orders 
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of  the  tenement  house  department  up  to  the  date  of  the  contract 
as  to  which,  if  there  were  any,  the  vendor  agreed  that  she  would 
cause  them  to  be  satisfied  and  removed.  It  appeared,  upon  an 
examination  of  the  title,  tliat  in  addition  to  the  specified  incum- 
brances, the  property  was  incumbered  by  a  lease  held  by  one  Wein- 
stein,  and  tliat  there  were  a  number  of  tenement  house  orders  against 
the  property,  none  of  which  were  serious  or  of  such  a  nature  that  they 
could  not  have  been  complied  with  at  comparatively  small  expense. 
The  vendee  refused  to  take  the  title  incumbered  by  the  lease  and  the 
violation  orders,  and  insisted  that  it  was  the  vendor's  duty  to  clear 
the  title  in  these  respects.  The  vendor  did  not  clear  it,  and,  so  far 
as  appears,  made  no  eflEort  to  do  so,  and  the  question  is  whether  or 
not  she  acted  in  good  faith  in  this  regard.  The  lease,  dated  on 
March  25,  1904,  was  for  the  term  of  five  years  from  April  1,  1904, 
but  contained  a  clause  to  the  effect  that  in  the  event  of  any  sale  of 
the  aforesaid  promises  and  on  payment  to  the  lessees  of  a  sum  speci- 
fied in  another  clause,  they  would  execute  and  deliver  to  the  land-' 
lord  a  properly  acknowledged  surrender  of  lease,  granting  and  con- 
veying unto  the  landlord  any  unexpired  term  of  the  lease.  This 
daase  seems  to  have  established  a  conditional  limitation  of  the 
term,  iso  as  to  put  it  within  the  power  of  the  vendor  to  terminate 
the  lease  if  she  had  seen  fit  to  do  so.  {Miller  r.  Leviy  44  N.  Y. 
489.)  In  point  of  fact  the  tenant,  on  the  day  first  fixed  for  closing 
the  contract,  and  again  on  the  trial,  offered  to  surrender  the  lease, 
and  it  appears  that  before  the  trial  took  place  the  vendor  had 
actually  ousted  him.  The  landlord  held  $500  deposited  by  the 
tenant  as  security  for  his  fulfillment  of  the  covenants  of  the  lease, 
and  it  was  therein  provided  that  if  the  landlord  should  sell  the 
premises  during  the  firet  year  of  the  lessee's  term  (as  she  would 
have  done  if  she  had  completed  her  contract  with  plaintiff)  the 
tenant  should  receive  an  indemnity  of  $600.  The  date  first 
fixed  for  the  completion  of  the  contract  w^as  December  20,  1004, 
when  there  attended  at  the  place  agreed  upon  the  vendor  and 
the  vendee  and  their  attorneys,  the  vendor's  husband  and  Wein- 
Btein,  the-  tenant.  The  vendee  made  tender  of  performance, 
but  demanded  that  the  lease  and  the  violation  orders  be  removed. 
The  tenant  offered  to  surrender  the  lease,  but  a  discussion 
arose  as  to  the  violations,  the  vendor  claiming  that  it  w-as  the 
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duty  of  the  tenant  to  remove  them.  The  tenant  apparently  recog- 
nizing this  obligation,  offered  to  leave  in  the  landlord's  hands,  to 
secure  the  removal,  the  sum  of  $300  in  addition  to  the  $500  then 
on  deposit  with  her.  This  offer  does  not  seem  to  have  been  satis- 
factory to  the  vendor,  and  an  adjournment  was  had  until  Decem- 
ber twenty-seventh,  with  a  view  of  having  the  title  cleared 
up,  but  when  that  day  arrived  nothing  had  been  done  by  the 
vendor,  and,  so  far  as  appears,  no  effort  had  been  made  by  her 
to  do  anything  towards  removing  the  incumbrances.  The  ven- 
dor offered  to  allow  the  vendee,  out  of  the  purchase  money,  $500, 
the  amount  deposited  by  the  tenant  as  security,  and  $600,  the 
amount  to  be  paid  the  lessee  as  indemnity  upon  surrendering 
his  lease,  leaving  the  vendee  to  settle  with  the  tenant  as  to  the 
surrender  of  the  lease  and  the  removal  of  the  violation  ordere. 
This  the  vendee  refused  to  accept  and,  as  we  think,  justifiably. 
The  vendor  thereupon  made  no  further  effort  to  clear  the  title, 
offering  to  return  to  the  vendee  his  down  payment  and  expenses, 
which  was  refused  by  the  vendee,  who  thereupon  began  this  action. 
Upon  these  facts  we  are  unable  to  agree  with  the  court  below  that 
the  vendor  showed  herself  to  be  unable  in  good  faith  to  complete 
her  contract.  On  the  contrary,  it  is  quite  evident  that,  if  she  had 
desired  to  do  so,  she  could  have  cleared  the  title  and  made  a  good 
conveyanccj  and  there  are  not  lacking  in  the  evidence  suggestions 
that  her  real  reason  for  refusing  was  that  she  had  repented  of  her 
bargain.  Under  these  circumstances  the  plaintiff  was  entitled 
either  to  a  specific  performance  or  to  compensatory  damages. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 

McLaughlin  and  Claeke,  J  J.,  concurred ;  Patterson,  P.  J.,  and 
Ingraham,  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  think  this  judgment  should  be  affirmed,  as  I  think  it  appears 
that  neither  the  plaintiff  nor  the  defendant  was  ready  or  willing  to 
complete  the  performance  of  the  contract.  When  the  contract 
was  to  be  completed,  the  tenant  attended  with  the  defendant  ready 
and  willing  to  surrender  his  lease  upon  payment  of  the  amount  to 
which  he  was  entitled  on   the  surrender.     The  defendant  then 
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offered  to  pay  or  deposit  with  the  plaintiff.  In  relation  to  the  vio- 
lations of  the  Tenement  House  Act*  it  appeared  that  the  plaintiff 
offered  to  deposit  a  sum  of  money  which  was  assumed  would  make 
the  changes  required  by  the  tenement  house  commissioner.  The 
property  was  in  the  possession  of  a  tenant  who  was  bound  to  make 
these  changes  under  his  lease.  He  had  failed  to  do  so,  and  when 
the  vendor  offered  to  deposit  the  money  sufficient  to  make  the 
changes,  I  think  the  defendant  at  least  showed  his  good  faith  and 
justified  the  court  in  finding  that  he  was  then  in  good  faith  ready 
and  willing  to  complete  the  contract.  No  objection  was  made  to 
the  amount,  and  the  notice  of  the  tenement  house  commissioner 
merely  required  certain  changes  to  be  made  to  make  the  property 
conform  to  the  requirements  of  the  law.  On  the  subsequent  day 
to  which  the  closing  of  the  matter  had  been  adjourned  the  tenant 
did  not  appear,  but  the  defendant  renewed  the  offer  to  allow  to 
the  plaintiff  the  amount  required  to  be  paid  to  the  tenant  under 
the  lease  for  the  surrender  of  it,  and  also  an  amount  snflScient  to 
reimburse  the  plaintiff  for  any  changes  that  he  wonld  have  to  make 
in  consequence  of  the  violation  of  the  Tenement  House  Act.  This 
was  again  refused  by  the  plaintiff  who  then  brought  this  action. 
Under  these  circumstances  I  think  the  court  was  justified  in  find- 
ing that  the  defendant  offered  in  good  faith  to  do  all  that  he  could 
to  comply  with  the  contract,  and  that  the  plaintiff  was  limited  to  a 
recovery  of  the  amount  that  he  had  actually  expended  in  carrying 
out  the  contract. 

Pattekson,  p.  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 

*See  Laws  of  1901,  chap.  834,  as  amd.— [Bbp. 
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Jaunoey  Ketch0m,   Respondent,  v.  New  York  City  Railwat 
Company,  Appellant. 

First  Department,  March  15,  1907. 

Bailroad  —  when  rules  as  to  issue  of  transfers  not  unreasonable. 

A  railroad  may  adopt  and  enforce  rules  respecting  tlie  conduct  of  its  business  for 
its  own  protection,  provided  they  do  not  seriously  inconvenience  passengers  or 
subject  them  to  probable  loss  or  deprive  them  of  legal  rights. 

The  rule  of  a  street  railroad  which  issued  transfers  for  several  intersecting  lines 
that  a  passenger  must  demand  the  transfer  at  the  time  of  payment  of  fare  is 
not  unreasonable,  for  the  company  is  entitled  to  protect  Itself  against  dishonest 
persons  who  may  seek  to  obtain  more  than  one  transfer. 

(Per  Lauohlin,  J.):  Said  rule  is  reasonable  so  long  as  transfers  issued  are 
unlimited  as  to  the  points  at  which  they  may  be  used,  and  while  the  company- 
permits  passengers  receiving  transfers  to  remain  on  the  car  to  the  end  of  the 
line  without  using  them. 

Appeal  by  the  defendant,  the  New  York  City  Railway  Company, 
from  an  order  "of  the  Appellate  Term  of  the*  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  11th  day  of  December,  1906,  affirming  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York  in  favor  of  the  plaintiflE 
entered  on  the  9th  day  of  October,  1906. 

Jarnes  Z.  Quackenbush^  for  the  appellant 

E.  V,  R.  Ketchum^  for  the  respondent. 

Scott,  J. : 

This  appeal  involves  only  the  question  as  to  the  reasonableness  of 
a  rule  adopted  by  the  defendant  corporation  requiring  that  passen- 
gers desiring  transfers  must  obtain  them  from  the  conductor  at  the 
time  of  paying  fare,  and  that  no  transfers  will  be  issued  on  the 
cars  at  any  other  time. 

The  defendant  owns  or  controls  and  operates  a  large  number  of 
street  car  lines  in  the  city  of  New  York,  some  running  approxi- 
mately north  and  south,  and  others  approximately  east  and  west,  the 
intersecting  points  being  transfer  points. 

The  statutory  duty  to  give  transfers  is  contained  in  section  104 
of  the  Railroad  Law  (Laws  of  1890,  chap.  566,  §  105,  as  renumbered 
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and  amd.  bv  Laws  of  1892,  chap,  676)  and  reads  as  follows :  "  Every 
such  corporation  entering  into  such  contract  shall  carry  or  permit  any 
other  party  thereto  to  carry  between  any  two  points  on  the  railroads 
or  portions  thereof  embraced  in  such  contract  any  passenger  desiring 
to  make  one  continuous  trip  between  such  points  for  one  single  fare, 
not  higher  than  the  fare  lawfully  chargeable  by  either  of  such  corpora- 
tions for  an  adult  passenger.  Every  such  corporation  shall  upon 
demand  and  without  extra  charge  give  to  each  passenger  paying 
one  single  fare  a  transfer,  entitling  such  passenger  to  one  continu- 
ous trip  to  any  point  or  portion  of  any  railroad  embrac'ed  in  such 
contract,  to  the  end  that  the  public  conrenience  may  be  promoted 
by  the  operation  of  the  railroads  embraced  in  such  contract  sub- 
stantially as  a  single  railroad  with  a  single  rate  of  fare.  For  every 
refusal  to  comply  with  the  requirements  of  this  section  the  corpora- 
tion so  refusing  shall  forfeit  fifty  dollars  to  the  aggrieved  party." 

It  is  to  be  noted  that  the  ^t^tute  does  not  contemplate  the  giving 
of  a  transfer  to  every  passenger,  but  to  any  passenger  who,  wishing 
to  make  a  continuous  trip,  shall  demand  a  transfer.  The  plain tifl^s 
contention  is  that  the  statute  gives  to  each  passenger  the  absolute 
right  to  demand  a  transfer  at  any  time  during  the  trip,  and  that  to 
fix  one  particul  ^r  time  at  which  alone  such  a  demand  will  be  com- 
plied with  is  unreasonable  and  unlawful.  The  defendant  urges  that 
the  regulation  adopted  by  it  complies  with  the  statute,  is  reasonable 
and,  therefore,  a^fal.  That  a  common  carrier  of  passengers  not 
only  has  the  right,  but  is  bound  to  make  rules  and  regulations  to 
msnre  the  safe,  tffective  and  comfortable  operation  of  its  corporate 
business  is  undoubted  {Barke?*  v.  Central  Parity  etc.y  li,  li,  Co,^ 
151  N.  Y.  237;  Montgomery  v.  Buffalo  li.  Co,,  165  id.  139),  and  it 
is  equally  clear  that  it  is  entitled  to  adopt  and  enforce  rules  designed 
to  protect  itself  against  fraud  and  imposition.  As  was  said  in  an  early 
case :  "  Such  regulations  as  will  enable  a  railroad  corporation  to  exe- 
cute its  difficult  and  responsible  duties,  insure  the  comfort  and 
safety  of  its  passengers  and  protect  itself  from  wrong  and  imposi- 
tion it  has  an  undoubted  right  to  prescribe,  provided  such  regula- 
tions are  reasonable  and  just."  {Hibhard  v.  N,  Y.  i&  Erie  li,  Ji. 
Co.^  15  N.  Y.  463.)  The  first  duty  of  a  railroad  company  is 
undoubtedly  to  its  passengers,  and  its  highest  obligation  to  obey  the 
law.    Subject  to  the  performance  of  these  duties  and  obligations  it 
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is  its  right  to  protect  itself,  for  with  the  duty  of  carrying  passen- 
gers is  coupled  the  right  of  receiving  lawful  compensation  therefor. 
Hence  it  has  been  held  in  many  cases  that  it  was  within  the  right 
of  a  railroad  company  to  make  regulations  to  insure  that  no  passen- 
ger who  failed  to  pay  his  fare  should  be  carried,  and  these  regula- 
tions have  often  been  upheld  even  if  they  imposed  some  slight 
inconvenience  upon  the  passenger,  't  is  of  common  knowledge 
that  upon  steam  railways  generally,  and  upon  the  elevated  and 
underground  railways  in  this  city,  passengers  are  required  to  pay  full 
fare  before  entering  the  cars,  and  consequently  before  any  service 
has  been  rendered,  but  nc  case  has  questioned  the  reasonableness  of 
this  regulation.  In  Walker  v.  D?y  Docky  eto.^  R.  R.  Co,  (33  How. 
Pr.  327)  it  was  held  by  the  General  Term  of  the  Court  of  Common 
Pleas  that,  where  coupon  tickets  were  sold,  a  regulation  that  the 
coupons  must  be  torn  off  by  the  conductor,  and  would  not  be 
received  if  otherwise  detached,  was  a  reasonable  I'egulation  to  pro- 
tect the  company  from  imposition.  In  Elmore  v.  Sands  (54  N.  Y. 
512)  a  regulation  that  a  ticket  must  be  used  on  the  day  it  was  pnx- 
chased  was  held  to  be  a  reasonable  rule  to  protect  the  company  from 
fraud.  So,  also,  it  has  been  held  reasonable  to  require  a  passenger 
to  show  his  ticket  when  required  by  the  conductor  to  do  so  {Hib- 
"bard  v.  N,  Y,  <&  Erie  R,  R.  Co.^  suprd)^  and  to  require  passen- 
gers to  surrender  tickets  before  reaching  the  station  nearest  their 
destination  without  receiving  any  other  evidence  of  the  payment  of 
fare.  ( Vedder  v.  Fellows^  20  N.  Y.  126.)  Many  other  cases  might 
be  cited  to  the  same  general  effect,  but  it  is  unnecessary  to  multiply 
authorities  to,  support  a  doctrine  so  well  established  as  that  a  railroad 
company  may  adopt  and  enforce  rules  respecting  the  conduct  of  its 
business  for  its  own  protection,  provided  they  do  not  seriously  incon- 
venience their  passengers,  or  subject  them  to  probable  loss,  or 
deprive  them  of  any  right  to  which  they  are  entitled  by  law. 

In  considering  the  reasonableness  of  the  rule  sought  to  be  upheld 
by  this  defendant  two  questions  present  themselves:  Firsts  is  it 
reasonable  to  fix  upon  some  one  point  in  each  trip  at  which  a  pas- 
senger wishing  a  transfer  must  demand  it,  and,  secondly^  is  it  rea- 
sonable to  fix  as  that  point  the  time  at  which  the  fare  is  paid,  instead 
of  some  other  time,  as  for  instance  when  the  passenger  alights. 

It  is  certain  that  each  passenger  is  entitled  to  but  a  single  trane- 
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fer,  and  the  company  is  clearly  entitled  to  protect  itself,  if  pos- 
sible, against  dishonest  passengers  who  might  seek  to  obtain  more 
than  one.  The  evidence  shows,  and  common  experience  verifies 
the  fact,  that  at  certain  hours  the  defendant's  cars  are  very  crowded, 
and  it  would  be  imposing  npon  the  conductors  an  impossible  task 
to  require  them  to  carry  in  memory  every  passenger  to  whom  has 
been  given,  in  the  course  of  a  long  trip,  a  transfer,  and  although  in 
a  given  case  a  conductor  might  be  quite  sure  that  he  had  given  a 
transfer  to  a  demanding  passenger,  the  heavy  penalty  imposed  by 
the  Railroad  Law  in  case  of  refusal,  with  the  impossibility  of  pro- 
ducing any  proof  beyond  his  own  recollection,  would  make  it  very 
hazardons  to  refuse  to  give  a  transfer  npon  demand.  If,  therefore, 
the  statute  must  be  so  construed  as  ta  entitle  a  passenger  to  demand 
and  receive  a  transfer  at  any  time  during  his  trip,  the  company  would 
be  practically  powerless  to  protect  itself  against  repeated  demands 
b?  the  same  passenger.  It  does  not  in  our  opinion  require  sucli  a 
construction,  and  we  consider  that  it  is  reasonable  to  make  a  rule 
fixing  npon  a  definite  point  in  each  trip  when  the  right  to  demand  a 
transfer  shall  be  exercised.  Is  it  reasonable  to  fix  the  time  at  which 
the  fare  is  paid  as  the  time  for  making  the  demand  ?  Assuming 
that  some  one  point  of  time  may  lawfully  be  fixed,  there  are  two 
obvions  points  which  suggest  themselves  as  appropriate.  One  is  the 
time  of  paying  the  fare;  the  other  is  the  time  of  disembarking  at 
the  point  of  intersection.  "While  it  is  the  duty  of  the  court,  when 
called  upon,  to  pass  upon  the  reasonableness  of  a  regulation,  it  is  no 
part  of  its  duty  to  make  regulations,  or  even  to  suggest  alternatives 
for  those  made  by  the  company.  Prhria  facie  when  it  comes  to  a 
question  of  choice  between  two  possible  methods,  the  judgment  of 
the  managers  of  the  railroad  is  entitled  to  some  weight,  for  they 
are  to  be  presumed  to  be  cognizant  of  the  conditions,  requirements 
and  difficulties  of  the  service,  and  it  is  not  to  be  lightly  assumed 
that  they  have  adopted  a  regulation  without  due  reflection,  or  that 
they  deliberately  seek  to  avoid  their  statutory  obligations.  It  was 
suggested  upon  the  argument  that  there  were  two  reasons  why  it 
would  be  inconvenient  and  perhaps  dangerous  to  the  traveling 
public  generally  to  fix  the  time  of  disembarkment  at  the  transfer 
ppint  as  the  time  of  giving  out  transfers  on  demand.  One  reason 
was  that  at  this  particular  time  the  conductor  will  probably  be  quite 
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enfficiently  occupied  in  seeing  to  the  safety  of  the  passengers  who 
might  be  getting  off  and  on  the  car.  The  other  reason  was  that  if 
the  transfers  were  given  out  as  passengers  disembarked  the  stops 
would  necessarily  be  longer  at  points  of  intersection,  and  thus  the 
general  movement  of  the  cars  would  be  retarded.  It  cannot 
be  said  that  these  reasons  are  without  weight.  In  considering  the 
reasonableness  of  the  particular  regulation  in  question  it  is  proper 
to  consider  the  system  of  transfers  adopted  by  defendant,  of  which 
proof  was  made  in  the  court  below,  and  which,  as  we  consider,  have 
an  important  bearing  upon  the  reasonableness  of  the  rule  now  under 
consideration.  As  already  said,  the  system  of  railroads  operated  by 
defendant  includes  a  number  of  longitudinal  lines,  running  approxi- 
mately north  and  south,  and  a  number  of  intersecting  transverse 
lines  running  approximately  east  and  west.  Under  the  system 
adopted  by  defendant  a  passenger  starting  to  ride  upon  a  longitudi- 
nal or  transverse  line,  as  the  case  may  be,  and  receiving  a  transfer 
may;  at  his  option,  use  the  transfer  at  any  point  of  intersection,  or 
may  not  use  it  at  all,  but  may,  notwithstanding  he  has  taken  a  trans- 
fer, continue  on  the  line  upon  which  he  started  to  the  end  of  the 
route,  and  he  is  not  called  upon  to  decide  when  demanding  the 
transfer  at  what  point  he  will  use, it,  or  whether  he  will  use  it  at  all. 
Under  this  system  the  only  passenger  likely  to  be  inconvenienced, 
because  he  had  not  demar.ied  a  transfer  upon  commencing  his  jour- 
ney, would  be  one  who  started  without  the  intention  of  transferring, 
and  then,  during  the  trip,  changed  his  mind.  We  see  no  reason  to 
suppose  that  such  cases  would  be  at  all  numerous.  "We  are,  there- 
fore, of  the  opinion  that  the  regulation  in  question,  considered  with 
respect  to  the  system  of  transfers  now  in  operation,'  is  reasonable 
and  lawful.  Of  course,  if  the  defendant  should  hereafter  adopt  a 
less  liberal  transfer  system,  as,  for  instance,  requiring  a  passenger  at 
the  time  of  taking  a  transfer  to  irrevocably  determine  at  what  point 
ho  would  transfer,  or  whether  he  would  transfer  at  all  to  another 
line,  a  very  different  question  as  to  the  reasonableness  of  the  rule 
uow  under  consideration  might  be  presented.  The  evidence  shows 
that  the  rule  has  been  posted  conspicuously  and  advertised  in  such 
manner  as  to  bring  it  to  the  notice  of  the  traveling  public  gener- 
ally. There  is  reason  to  believe  that  plaintiff  knew  of  the  existence 
of  the  rule  and  demanded  a  transfer  in  violation  of  it  expressly  to 
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ky  a  foundation  for  this  action,  but  whether  he  actually  knew  of 
the  existence  of  the  nile  or  not  is  immaterial,  so  long  as  it  had  been 
properly  and  reasonably  advertised,  as  we  think  it  had  been. 
{Barker  v.  Central  Park,  etc.,  R,  R,  Co,,  supra.) 

It  follows  that  the  judgment  of  the  Appellate  Term  and  of  the 
Manicipal  Court  must  be  reversed  and  a  new  trial  granted,  with 
costs  in  this  court  and  in  the  courts  below  to  appellant  to  abide  the 
event. 

Pattbbson,  p.  J.,   Laughlin,  Houghton  and  Lambert,  JJ., 

concurred. 

« 

Laughlin,  J.  (concurring) : 

I  concur  in  the  opinion  of  Mr.  Justice  Scott,  but  wish  to  specially 
emphasize  some  points  and  limit  my  views  on  others. 

As  this  appeal  is  presented  to  us,  the  rule  requiring  that  passen- 
gers desiring  transfers  shall  demand  the  same  at  the  time  of  paying 
their  fares  is  reasonable.  The  defendant  is  issuing  transfers,  not 
for  particular  points  or  lines,  but  good  at  any  point,  and  we  are 
informed  by  the  learned  counsel  for  the  defendant,  who  argued  the 
appeal,  that  it  accords  to  passengers  the  right  to  remain  on  the  car 
on  which  a  transfer  has  been  obtained  to  the  end  of  the  line  with- 
out using  the  transfer.  It  is  quite  likely  that  the  defendant  would 
have  the  right  to  limit  the  transfers  to  particular  points  or  lines  and 
require  the  passenger  to  elect  at  what  point  he  wishes  to  transfer ; 
and  it  is  not  at  all  clear  that  a  passenger  would  have  the  right, 
against  the  will  of  the  company  and  without  paying  another  fare, 
to  remain  on  the  car  on  which  he  received  a  transfer  after  passing 
the  connection  for  which  the  transfer  was  given,  or  the  last  trans- 
ferring point  on  the  line.  If  the  company  should  assert  either  of 
these  rights,  then  it  may  well  be  doubted  whether  this  rule  could 
be  deemed  reasonable.  In  the  present  circumstances,  however,  and 
while  the  transfers  Pi-e  unlimited  as  to  the  points  at  which  they  may 
be  used,  and  while  the  company  permits  passengers  after  receiving 
transfers  to  remain  on  the  car  to  the  end  of  the  line  without  using 
them,  the  rule  requiring  the  passengers  to  elect  on  paying  their 
fare  whether  or  not  they  desire  transfers,  can  work  no  injustice  to 
the  traveling  public,  at  least  not  after  the  people  understand  that 
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they  are  entitled  to  demand  a  transfer  and  use  it  or  not,  as  thej  like. 
The  passenger  may  protect  himself  in  all  eases  where  there  is  a  pos- 
sibility that  he  may  need  a  transfer  by  demanding  one  on  paying 
his  fare.  Since  the  passengers  may  enjoy  all  of  their  rights  under 
this  rule,  being  at  liberty  to  demand  a  transfer  in  all  cases  on  pay- 
ing their  fare  and  to  use  it  or  not  as  they  like,  and  it  is  deemed  essen- 
tial to  the  protection  of  the  company  against  demands  for  more 
than  one  transfer  by  a  single  passenger,  and  demands  for  transfers 
by  those  who  have  not  paid  their  fare,  it  should  be  upheld  by  the 
courts  as  reasonable. 

determination  and  judgment  reversed,  new  trial  ordered,  costs 
to  appellant  to  abide  event.     Order  filed. 


Louis  Lese,  Appellant,  v.  William  M.  Lawson,  as  Executor,  etc., 
of  Jacob  Lawson,  Deceased,  Respondent 

First  Department,  March  15,  1907. 

Vendor  and  purchaser  —  specific  performance  —  when  tender  by  vendee 

not  necessary. 

When  a  vendor  has  agreed  to  convey  an  unincumbered  title  and  it  is  conceded 
th&t  an  inheritance  tax  which  was  a  lien  upon  the  property  had  not  been  paid, 
the  vendee  is  entitled  to  equitable  relief  although  he  omitted  to  tender  perform- 
ance on  his  part,  for  under  the  circumstances  tender  would  have  been  an  idle 
ceremony. 

This  is  true  even  though  the  parties  be  considered  to  have  mutually  abandoned 
the  contract;  under  the  circumstances  the  vendee  in  equity  is  entitled  to 
recover  the  earnest  money  paid  without  tender  of  performance. 

Appeal  by  the  plaintiff,  Louis  Lese,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  11th  day  of  July,  1906, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  New 
York  Special  Term,  dismissing  the  complaint  upon  the  merits  and 
directing  that  the  notice  of  pendency  of  action  herein  be  canceled 
of  record. 

John  J),  Connolly,  for  the  appellant. 

James  S.  Zmoson,  for  the  respondent 
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Scott,  J. : 

Action  bj  a  vendee  of  real  estate  for  specific  performance.  The 
plaintiff  appeals  from  a  judgment  dismissing  the  complaint.  The 
contract  was  made  on  March  1,  1905,  and  provided  for  a  convey- 
ance of  the  property  free  from  incumbrance.  Tlie  title  was  agreed 
to  be  closed  on  March  31,  1905,  but  the  date  of  closing  was 
adjourned  to  April  twenty-fifth.  In  the  meantime  it  had  come  to 
the  knowledge  of  the  vendee  that  the  inheritance  tax  had  not  been 
adjusted  and  paid  on  tlie  estate  of  defendant's  testator,  and  there 
appears  to  have  been  some  conversation  between  the  attorneys  for 
the  parties  relative  to  the  tax  and  the  time  kt  which  it  could  be  paid, 
bat  their  testimony  does  not  agree  as  to  what  actually  took  place. 
On  the  adjourned  day  the  defendant  attended  at  the  time  and  place 
fixed  for  closing  the  title,  but  he  was  not  then  in  ?,  position  to  com- 
ply with  his  contract  because  the  inheritance  tax  still  remained 
unpiud,  and  constituted  an  incumbrance  upon  the  property.  The 
plaintiff  did  not  appear,  very  probably  because  he  knew  that  the 
defendant  could  not  make  a  conveyance  free  from  incumbrance. 
Nothing  was  done  by  either  party  for  some  time,  neither  making  a 
tender  of  performance  to  the  other,  so  that  neither  put  the  other 
technically  in  default.  Plaintiff's  attorney  says  that  he  was  waiting 
for  the  inheritance  matter  to  be  adjusted,  and  that  vendor's  attorney 
bad  promised  to  notify  him  when  that  had  been  accomplished. 
Vendor's  attorney  denies  that  he  made  any  such  promise,  and  he 
and  his  client  appear  to  have  ignored,  plaintiff  and  his  attorney.  In 
February,  1906,  plaintiff,  learning  that  defendant  had  contracted  to 
sell  the  property  to  some  one  else,  began  this  action 

We  are  of  opinion  that,  in  any  view  of  the  facts,  the  plaintiff  was 
entitled  to  some  relief  in  equity.  The  defendant  never  tendered 
performance,  and  plaintiff  should  not  be  denied  all  relief  because  he 
omitted  to  make  a  tender  of  performance  which  would,  of  necessity, 
have  been  futile  because,  upon  the  conceded  facts,  the  vendor  on  the 
day  fixed  for  closing  the  title  could  not  perform.  It  would  have 
been  an  idle  ceremony  to  have  gone  to  the  appointed  place  and 
n^e  a  formal  tender.  Looking  at  the  evidence  from  a  point  of 
^e«^  most  favorable  to  the  defendant,  the  utmost  that  can  be  said 
18  that  the  parties  by  their  acts  mutually  abandoned  the  contract, 
bat  even  in  this  view  the  plaintiff  is  entitled  to  some  relief.     It 
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wonld  be  liiglily  inequitable  that  defendant  sliould  be  permitted  to 
retain  the  money  ah'eady  paid  down  upon  a  contract  of  which  be 
never  tendered  performance  and  which  he  could  not  have  fulfilled 
if  demand  had  been  made  upon  him. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  result. 

Patterson,   P.   J.,   Laughlin,   Houghton  and  Lambert,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.     Order  filed. 


Samuel  F.  B.  Morse,  Appellant,  v.  The  Star  CoMPAirr, 
Respondent. 

First  Department,  March  22,  1907., 

Libel  ~  publication  charging  drunkenness — when  libelous  per  se. 

An  article  charging  that  the  plaintiff  staggered  into  a  police  station  claiming  that 
he  was  poisoned  and  fell  to  the  floor  wiih  a  crash  and  that  his  wife  stated  that 
for  the  past  three  weeks  he  had  been  "  celebrating,"  which  article  is  stated 
by  innuendo  to  accuse  the  plaintiff  of  drunkenness  in  a  public  place,  etc.,  is 
libelous  per  se  because  it  imputes  drunkenness  to  the  plaintiff  which  tends  to 
degrade  and  render  him  odious,  and  also  because  it  charges  him  with  intoxica- 
tion in  a  public  place,  which  is  a  crime  punishable  by  fine  or  imprisonment. 

Although  ''celebrating  **  is  not  deflned  by  Webster  as  indulging  in  intoxicating 
liquors  to  excess,  the  word  as  used  aforesaid  may  convey  that  idea. 

Appeal  by  the  plaintiff,  Samuel  F.  B.  Moi'se,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
ofSce  of  the  clerk  of  the  county  of  New  York  on  the  20th  day  of 
November,  1006,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  sustaining  the  defendant's 
demurrer  to  the  complaint. 

M.  T.  Corcoran^  for  tlie  appellant. 
Clarence  J,  Shearn^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  damages  for  an  alleged  libel- 
ous publication,  which  is  set  out  in  the  complaint.     The  innuendo 
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charges  that  the  article  intended  to  accnse  the  plaintiff  of  drnnken- 
ness  in  the  public  street  and  in  a  public  police  station,  and  by  reason 
of  eaid  drunkenness  the  plaintiff  was  rendered  a  physical  and  mental 
wreck,  thereby  destroying  his  reputation  for  sobriety  and  mental 
ability,  to  his  damage  in  an  amount  named. 

Defendant  demurred  to  the  complaint,  upon  the  ground  that  the 
facts  stated  did  not  constitnte  a  cause  of  action.  The  demurrer  was 
sustained,  the  complaint  dismissed,  and  plaintiff  appeals. 

The  demurrer,  of  course,  admits  the  truth  of  the  allegations 
alleged,  and  also  admits  every  inference  that  can  be  fairly  and 
legitimately  drawn  from  the  words  used  in  such  allegations.  The 
general  rule  of  construction  is  that  words  are  to  be  taken  in  the 
sense  which  is  most  obvious  and  natural,  and  according  to  the  idea 
that  they  are  calculated  to  convey  to  those  to  whom  they  ai*e 
addressed.  (18  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  974.)  Apply- 
ing this  rule  to  the  words  used  in  the  complaint,  I  do  not  see  how 
any  meaning  can  be  ascribed  to  them  other  than  tliat  the  plaintiff 
was  charged  with  being  dnink  on  the  occasion  referred  to.  The 
words  are:  "A  man  who  gave  his  name  as  Samnel  F.  B.  Morse 
*  *  *  and  whose  office  is  at  present  at  No.  49  Exchange  Place, 
staggered  into  the  Chiircli  Street  police  station  last  night  and  cling- 
ing for  support  to  the  desk  at  which  sat  Sergeant  McAuley,  gasped, 
*rve  been  poisoned  with  strychnine.  Send  for  a  doctor  quick. 
My  name  is  Samnel  F.  B.  Morse,'  saying  which  the  man  fell  to  the 
floor  with  a  crash.  The  sergeant  sent  a  hnrry  call  to  the  Hudson 
Street  Hospital  which  bronght  Dr.  Yance  and  an  ambulance  witliin 
a  few  minutes.  The  surgeon  thought  he  saw  symptoms  of  strych- 
nine poisoning  and  applied  a  stomach  pump.  Tlie  use  of  the 
instrnment  disclosed  evidences  of  alcohol.  *  *  *  Dr.  Vance 
wonld  not  take  the  patient  to  the  hospital.  After  a  rest  the  man 
left  the  station  house.  *  *  *  Mrs.  Morse  was  seen  last  night  at 
the  address  given  by  the  supposed  victim  of  poison.  She  scoffed  at 
th§  idea  that  he  had  taken  poison,  but  said  with  much  feeling,  '  I 
am  not  surprised  that  he  said  so.  For  the  past  three  weeks  he  has 
been  celebrating  the  patenting  of  a  notable  invention.'  " 

The  learned  justice  sitting  at  Special  Term  thought  the  article 
was  not  libelous  because  it  simply  charged  the  plaintiff  with  cele- 
App.  Div.— Vol.  CXVIIL        17 
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brating  and  tliat  such  charge  does  not  imply  that  the  person  is 
drnnk,  or  has  been  indulging  to  excess  in  intoxicating  liquors,  and 
the  definition  of  the  word  "celebrating"  as  given  in  Webster's 
dictionary  is  set  forth  to  sustain  this  view. 

The  article  as  published  does  not  charge  the  plain tiflE  with  "  cele- 
brating," but  does  charge  him  with  "staggering"  into  the  police, 
station,  clinging  to  the  sergeant's  desk  for  support,  and  then  fall 
ing  to  the  floor  with  a  crash.  It  is  true  it  also  contains  what  pur- 
ports to  be  a  statement  by  Mrs.  Morse  to  the  effect  that  the  plain- 
tiff had  been  "  celebrating,"  but  this  is  not  the  charge  made  against 
the  plaintiff.  Her  statement,  however,  when  taken  in  connection 
with  the  charge  made,  would  naturally  convey  the  idea  that  the 
plaintiff,  at  the  time,  was  drunk  and  for  sometime  had  been  indulg- 
ing to  excess  in  intoxicating  liquors.  In  my  opinion  the  publica- 
tion complained  of  is  actionable  J9^r  se,  because  it  not  only  imputes 
to  the  plaintiff  drunkenness,  which  tends  to  degrade  and  render 
him  odious  {Holmes  v.  JoneSj  147  N.  Y.  59 ;  18  Am.  &  Eng.  Ency. 
of  Law  [2d  ed.],  867;  Morgan  v.  Kennedy^  62  Minn.  348),  but  it 
also  charges  him  with  being  drunk  in  a  public  place,  which  is  made 
a  crime,  punishable  by  fine  or  imprisonment  or  both.  (Liquor  Tax 
Law  [Laws  of  1896,  chap.  112],  §  40,  as  amd.  by  Laws  of  1897, 
chap.  312.) 

The  judgment  appealed  from,  therefore,  must'  be  reversed,  with 
costs,  and  the  demurrer  overruled,  with  costs,  with  leave  to  the 
defendant  to  withdraw  its  demurrer  and  answer  on  payment  of  the 
costs  in  this  court  and  in  the  court  below. 

Pattkbson,  p.  J.,  Ingbaham,  Claekb  and  Houghton,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,  with  leave  to  defendant  to  withdraw  demurrer  and  to  answer 
on  payment  of  costs  in  this  court  and  in  the  court  below.  Order 
filed. 
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Thb  Pbople  of  the  State  of  New  Tore,  Respondent,  v,  Geoeob 
W.  CuKTiss,  Appellant. 

First  Department,  March  22,  1907. 

Grime — forgery  in  third  degree  —  proof  necessary  to  conviction — 
a4Joumment  refused  —  charge. 

Oq  the  trial  of  an  indictment  for  forgery  in  the  third  degree  under  section  515  of 
the  Penal  Code  for  willfully  omitting  to  make  true  entries  in  account  hooks  with 
the  intent  to  conceal  a  larceny,  it  is  not  necessary  that  the  prosecution  show 
that  the  defendant  himself  committed  the  larceny  concealed  hy  the  false  entry. 

Evidence  considered  and  judgment  of  conviction  affirmed. 

The  granting  of  an  adjournment  of  a  trial  in  a  criminal  action  is  in  the  sound 
discretion  of  the  judge  which  will  not  he  interfered  with  unless  injustice  has 
been  done,  it  is  not  reversible  error  to  refuse  to  grant  an  adjournment  hy 
reason  of  the  absence  of  one  of  the  defendant's  counsel  when  in  fact  a  carefully 
prepared  defense  was  made  at  trial! 

It  is  not  error  to  refuse  to  charge  that  tlie  fact  that  the  defendant  did  not  flee  from 
the  scene  of  his  crime  may  be  considered  by  the  jury.  Such  evidence  is  a  self- 
Berving  declaration,  not  connected  with  the  res  gehta.  I 

Appeal  by  the  defendant,  George  W.  Curtiss,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York,  rendered  on  the  22d  day  of  June,  1906,  con- 
victing the  defendant  of  the  crime  of  forgery  in  the  third  degree, 
and  also  from  orders  denying  respectively  the  defendant's  motions 
for  a  new  trial  and  in  arrest  of  judgment. 

Lorlya  Elton  Rogers^  for  the  appellant. 

E,  Crosby  Kindlehergery  for  the  respondent. 

McLaughlin,  J. : 

The  defendant  appeals  from  a  judgment  convicting  him  of  the 
crime  of  forgery  in  the  third  degree,  and  from  orders  denying 
motions  for  a  new  trial  and  in  arrest  of  judgment.  The  indictment 
under 'which  the  conviction  was  obtained  was  drawn  under  section 
515  of 'the  Penal  Code,  which  provides,  among  other  things,  that  a 
person  who,  witli  intent  to  defraud  or  to  conceal  any  larceny  or  mis- 
appropriation by  any  person  of  any  money  or  property,  willfully 
omits  to  make  true  entry  in  any  material  particular  in  any  account 


Digitized  by  VjOOQIC 


260  People  v.  Cuirnss. 


First  Department,  March,  1907.  [Vol.  118. 

or  book  of  accounts  made,  written  or  kept  by  bim  or  under  his 
direction,  is  guilty  of  forgery  in  the  third  degree.  The  indictment 
charged  tliat  the  defendant,  as  the  clerk  of  the  New  York  Poly- 
clinic Medical  School  and  Hospital,  kept  for  it  a  certain  book 
known  as  the  cash  book,  in  which  it  was  his  duty  to  enter  all  of  the 
receipts  of  the  corporation ;  that  the  corporation  at  the  time  stated 
received  a  check  amounting  to  fifty  dollars,  made  by  one  Edward 
L.  Kellogg,  which  it  was  the  duty  of  the  defendant  to  enter  in  such 
book,  but  notwithstanding  that  fact  he,  with  intent  to  defraud  and  to 
conceal  the  larceny  and  misappropriation  of  the  sum  of  fifty  dollars 
in  money  of  the  corporation,  willfully  omitted  to  make  a  true  entry 
of  the  receipt  of  such  chock. 

At  the  trial  it  appeared  that  the  defendant,  at  and  for  a  long 
time  prior  to  the  time  the  forgery  was  alleged  to  have  been 
committed,  was  the  bookkeeper  and  cashier  of  the  New  York 
Polyclinic  Medical  School  and  Hospital,  and  as  such  practically  had 
control  over  all  the  funds  received  by  the  institution.  The  general 
funds  were  deposited  with  the  Knickerbocker  Trust  Company  in 
what  was  known  as  "  Account  A."  At  various  times  donations  for 
paying  certain  mortgage  bonds  of  the  institution  were  received, 
and  these  the  defendant  was  instructed  to  deposit  in  a  special 
account  known  as  "  Account  C  "  and  make  an  entry  of  the  same 
in  a  book  known  as  the  "  Secretary's  Private  Memorandum  Book.*' 
The  accountants  employed  to  audit  quarterly  the  books  of  the  insti- 
tution knew  nothing  of  the  existence  of  Account  C  or  the  secretary's 
memorandum  book,  and  had  always  found  the  general  accounts 
correct.  In  June, .  1905,  while  the  defendant  was  away  on  his 
vacation,  a  special  accountant  was  employed  to  go  over  the  books, 
and  while  he  found  the  balance  at  the  end  of  every  three  months 
was,  to  all  appearances,  invariably  correct,  he  discovered  that  duritig 
the  intervals  between  the  audits  there  were  certain  irregularities 
which  excited  his  suspicion  and  led  to  the  further  discovery  that 
checks  had  been  deposited  in  Account  A  from  time  to  time 
without  being  entered  in  the  cash  book,  so  that  while  the*books 
apparently  balanced,  there  was  really  a  considerable  shortage. 
Further  investigation  disclosed  the  fact  that  Account  C  was  several 
thousand  dollars  short  and  that  the  defendant,  upon  receiving  checks 
for  such  account,  had  apparently  entered  them  in  a  private  memo- 
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randain  book  without,  however,  entering  the  date  of  tlieir  receipt 
and  then  deposited  them  in  the  general  account,  that  is,  Acgount  A, 
making  no  entry  thereof  in  the  cash  book,  and  abstracting  an  equal 
amount  from  the  cash  on  hand,  so  that  the  books  balanced  at  the 
end  of  each  quarter,  excepting,  of  course,  Account  0,  the  existence 
of  which,  as  above  stated,  was  unknown  to  the  regular  auditors. 

The  evidence  established  beyond  a  doubt  that  the  defendant  failed 
to  make  an  entry  of  the  check  as  charged  in  the  indictment,  and  the 
ouly  thing  that  remains  to  be  considered  is  wliether  there  was  evi- 
dence euflScient  to  justify  the  verdict  that  such  failure  was  willful 
and  that  defendant's  intent  in  omitting  to  make  such  entry  was  to 
defraud  and  to  conceal  a  larceny  or  misappropriation  of  property. 
The  evidence  on  the  part  of  the  People  fairly  tended  to  establish 
that  the  defendant  had  sole  charge  of  the  books  of  the  institution  ; 
that  he  not  only  failed  to  enter  the  check  specified  in  the  indict- 
ment, but  at  least  nine  other  checks ;  that  a  shortage  amounting  to 
several  thousand  dollars  existed  in  his  accounts,  of  which  no  expla- 
nation was  given  or  attempted ;  that  the  defendant,  in  the  presence 
of  his  wife,  after  he  had  been  asked  to  make  an  explanation  of  the 
shortage  and  had  failed  to  do  so,  admitted  that  before  going  away 
on  his  vacation  he  had  taken  $175  of  the  hospital's  money  out  of 
the  cash  drawer  without  authority  and  without  the  knowledge  of  any 
person  connected  with  the  institution,  which  sum  he  said  he  intended 
to  repay  on  his  return. 

It  also  appeared  that  the  defendant,  some  twelve  years  before,  had 
been  convicted  of  stealing  $5,000  from  his  employers,  and  although 
considerable  testimony  was  given  to  show  his  reputation  for  good 
character  since  that  time,  nevertheless  it  is  difficult  to  see  how,  if 
effect  is  to  be  given  to  evidence,  the  jury  could  have  ret^ched  any 
other  conclusion  than  that  the  defendant's  failure  to  enter  the  check 
in  question  was  willful  and  with  intent  to  conceal  a  larceny  or  mis- 
appropriation of  the  amount  of  it.  It  is  true  there  is  no  evidence 
to  show  that  this  particular  omission  was  to  conceal  a  particular  lar- 
ceny, nor  any  direct  evidence  that  the  defendant  had  taken  the 
money ;  but  this  was  unnecessary,  for  the  section  of  the  Penal  Code 
refers  only  to  any  larceny  or  misappropriation  by  any  person ;  and 
while  the  undisputed  facts  must  irresistibly  lead  to  the  conclusion 
fliat  the  defendant  himself  was  guilty  of  the  larceny,  it  was  incum- 
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bent  upon  the  prosecution  to  prove  simply  tliat  there  had  been  a 
misappropriation  and  that  the  defendant's  failure  to  enter  the  check 
was  with  the  intention  of  concealing  the  same.  The  evidence,  as  it 
seems  to  me,  not  only  justified',  but  required  the  jury  to  reach  the 
conclusion  which  it  did. 

Nor  do  I  think  any  errors  were  committed  at  the  trial  which 
would  justify  a  reversal.  The  refusal  to  grant  an  adjouniment  of 
the  trial  certainly,  upon  the  facts  set  forth,  was  not  error.  This 
was  a  matter  resting  in  the  sound  discretion  of  the  trial  judge,  and 
such  discretion  will  not  be  interfered  with  unless  it  appears  that 
injustice  was  done.  {McCready  v.  Lindenhom^  37  App.  Div.  425  ; 
affd.,  165  N.  T.  630 ;  Webster  v.  PeqpU,  92  id.  422 ;  People  v. 
Jackson^  111  id.  362.)  It  does  not  here  appear  that  injustice  was 
done  the  defendant.  Though  one  of  the  attorneys  retained  by  the 
defendant  was  absent  and  the  other  claimed  to  be  unprepared,  his 
own  aflBdavit  stated  that  they  were  to  try  the  case  together  and  had 
been  ready  for  trial  several  times,  except  for  the  inspection  of  the 
books  which  the  defendant  claimed  had  been  promised  him,  bat 
never  actually  permitted.  The  date  for  the  trial  had  been  fixed  by 
the  court  the  week  before,  with  all  the  facts  before  it,  the  attorney 
for  the  defendant  at  that  time  having  presented  the  same  reasons 
for  delay.  Nor  is  there  any  indication  in  the  record  that  the  attor- 
ney who  did  actually  conduct  the  case  for  the  defendant  was  unpre- 
pared ;  on  the  contrary,  the  nianner  in  wJiich  the  case  was  tried 
shows  a  carefully  prepared  defense. 

As  regards  the  inspection  of  the  books,  though  there  is  conflict- 
ing testimony,  it  is  apparent  ample  opportunity  was  offered  the 
defendant,  and  in  the  light  of  the  evidence  it  is  hardly  conceivable 
that  an  examination  by  the  accountant  selected  by  him  would  have 
altered  the  situation.  Indeed,  this  accountant  examined  the  cash 
book  while  on  the  witness  stand  and  could  find  no  entry  of  the 
check  in  question. 

Nor  were  the  exceptions  to  the  charge  well  taken.  The  conrt 
stated  fully  and  correctly  the  force  of  evidence  of  good  character 
and  the  effect  to  be  given  to  it.  The  request  to  charge  **  tliat  the 
fact  that  the  defendant  remained  in  the  city  of  New  York  during 
the  months  while  this  accusation  was  pending  against  him  n>ay  be 
considered  by  the  jury,"  was  denied  and  properly  so.     A  defend- 
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anti  except  under  peculiar  circumstances,  cannot  be  permitted  to 
show  that  he  did  not  become  a  fugitive  from  justice  when  accused 
or  suspected  of  having  committed  a  crime.  Sucli  evidence  is  a  self- 
serving  declaration  (Underh.  Crim.  Ev.  151 ;  Whart.  Crim.  Ev.  §  752 ;. 
People  V.  Hathbufij  21  Wend.  509 ;  Gardiner  v.  People,  6  Park. 
Cr.  Rep.  155  ;  Commonwealth  v.  Hereey^  2  Allen,  173 ;  People  v. 
ShaWy  111  Cal.  171)  not  connected  with  the  res  gestce  and,  there- 
fore, inadmissible.  There  is  a  clear  distinction  between  evidence  of 
flight,  which  tends  to  show  the  consciousness  of  guilt,  and  contrary 
evidence  which  might  show  a  clever  attempt  to  avoid  the  conse- 
quences of  the  crime  by  assuming  the  appearance  of  innocence. 
It  is  true  there  are  expressions  in  the  opinion  delivered  in  People 
V.  ChUds  (90  App.  Div.  58)  to  the  effect  that  such  evidence  is 
admissible,  but  what  was  there  said  was  with  reference  to  the  pecul- 
iar facts  in  that  case  and  the  doctrine  will  not  be  extended,  and 
besides  it  has  no  application  to  the  facts  in  the  case  now  under 
consideration. 

I  am  satisfied,  after  a  careful  consideration  of  this  record,  that 
the  defendant  had  a  fair  trial ;  that  the  evidence  sustained  the  ver- 
dict of  the  jury,  and  that  no  error  was  committed  which  would 
jnstify  a  reversal. 

The  judgment  of  conviction  and  the  orders  appealed  from, 
therefore,  are  affirmed. 

Inobaham  and  Clabke,  JJ.,  concurred ;  Patterson,  P.  J.,  and 
Houghton,  J.,  concurred  in  result. 

Judgment  and  orders  affirmed.     Order  filed. 


Pkboy  it.  Fubbbb,   Appellant,  v.  National   Metal  Company, 

Eespondent. 

First  Department,  March  22,  1907. 

BaHment — action  to  recover  pledg^ed  stock  — notice  of  sale  by  bailee 
withdrawn  —  second  notice  of  sale  necessary  —  facts  showing  fraud. 

A  baQee  who,  after  notice  that  he  intends  to  sell  pledged  stock,  waives  his  right 
and  gives  further  tjme  to  the  pledgor  cannot  recall  his  waiver  without  further 
octice  to  enable  the  pledgor  to  protect  the  pledge. 
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Wben  under  such  circumstances  the  bailee  sells  without  second  notice  the 
pledgor  is  entitled  to  recover  the  stock,  and  there  is  no  necessity  that  he  keep 
a  tender  of  payment  alive  by  paying  the  money  into  court. 

The  plaintiff  pledged  certain  shares  of  mining  stock  with  the  defendant  corpora- 
tion as  security  for  the  payment  of  a  demand  promissory  note.  He  left  this 
State  to  meet  the  president  of  the  corporation  at  the  mines  in  Mexico  where 
a  serious  emergency  had  arisen.  The  treasurer  of  the  company,  know- 
ing of  the  plaintiff's  departure  on  the  corporate  business,  sent  a  note  to  bis 
New  York  office  stating  that  the  stock  would  be  sold  on  a  date  stated.  The 
plaintiff  being  telegraphed  by  his  office  of  the  contemplated  action,  told  the 
president  of  the  company  that  he  would  leave  immediately  for  New  York  in 
order  to  protect  his  stock,  but  was  induced  not  to  do  so  on  the  plea  that  his 
presence  was  necessary  at  the  mines.  He  was  promised  an  extension  of  time 
for  payment,  but  the  period  was  left  indefinite.  Subsequently  during  his 
absence  the  plaintiff's  stock  was  sold  without  further  notice.  On  all  the 
evidence, 

Held,  that  a  clear  case  of  unfair  dealing  was  presented  and  that  under  tho  rules 
aforesaid  the  plaintiff  was  entitled  to  recover  the  stock. 

Appeal  by  the  plaintiflE,  Percy  N.  Furber,  from  bo  much  of  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  2d  day  of 
May,  1906,  upon  the  verdict  of  a  jury,  rendered  by  direction  of  the 
court,  as  fails  to  avrard  to  the  plaintiff  the  possession  of  certain  shares 
of  stock. 

Arthur  JPurher,  for  the  appellant. 

Charles  Bland}/  of  counsel  [De  Grove  <&  Biker j  attorneys],  for 
the  respondent. 

Clarke,  J. : 

The  action  was  brought  to  recover  the  possession  of  500  shares  of 
the  capital  stock  of  the  Oil  Fields  of  Mexico  Company  and  of  10,000 
shares  of  the  capital  stock  of  the  Vacas  San  Marcos  Mining  and 
Milling  Company,  deposited  by  the  plaintiff  with  the  defendant  as 
collateral  security  for  the  payment  of  plaintiff's  demand  promissory 
note,  and  in  case  possession  could  not  be  had  for  damages. 

At  the  close  of  the  ease  the  learned  trial  court  directed  a  verdict 
in  favor  of  the  plaihtiff  upon  whicli  a  judgment  was  entered,  which 
"  Ordered  and  adjudged  that  the  plaintiff  is  awarded  possession  of 
10,000  shares  of  Vacas  San  Marcos  Mining  and  Milling  Company 
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of  the  par  yalue  of  one  dollar  per  share,  aud  for  the  sum  of  $302.77, 
together  with  the  sum  of  $243.20  costs  as  taxed,  making  in  all  the 
gam  of  $545.97,  and  that  he  have  execution  therefor."  The  plaintiff 
appeals  from  so  much  of  the  judgment  as  fails  to  award  possession 
of  500  shares  of  the  Oil  Fields  of  Mexico  Company  and  in  lieu 
thereof  awards  the  sum  of  $302.77.   - 

The  defendant  is  a  corporation  created  and  existing  under  the 
laws  of  the  State  of  New  Jersey.  One  C.  B.  Lewis,  an  old  and  inti- 
mate friend  of  the  plaintiff,  was  the  president  of  the  defendant  and 
W.  B.  Lewis,  his  brother,  was  its  treasurer.  The  defendant  corpo- 
ration was  the  owner  of  about  250,000  shares  of  the  Vacas  San 
Marcos  Mining  and  Milling  Company  and  C.  B.  Lewis  and  plaintiff 
were  two  of  the  three  directors  of  said  company.  The  properties 
of  said  mining  company  were  located  in  Mexico.  The  defendant 
held  the  plaintiff's  collateral  stock  demand  note  upon  which  $1,154.15 
was  unpaid  and  to  secure  which  it  held  as  collateral  500  shares  of 
tlie  capital  stock  of  the  Oil  Fields  of  Mexico  Company,  of  the  par 
value  of  $100  per  share,  and  10,000  shares  of  the  capital  stock  of 
the  Yacas  San  Marcos  Mining  and  Milling  Company  of  the  par 
value  of  $1  per  share. 

This  being  the  relation  of  the  parties,  on  the  9th  day  of  March, 
1904,  the  plaintiff  left  New  York  for  the  mines  in  Mexico,  having 
theretofore  promised  to  meet  C.  B.  Lewis  and  the  other  director 
there,  a  serious  emergency  having  arisen  in  connection  with  said 
property.  Up  to  the  time  the  plaintiff  left  New  York  no  notice 
had  been  given  of  any  intention  to  sell  his  stock,  held  as  hereinbefore 
setforth,  as  collateral.  The  treasurer  of  the  defendant,  W.  B.  Lewis, 
knew  of  the  plaintiff's  departure  from  New  York,  he  knew  that  he 
had  started  for  Mexico  to  meet  his  brother,  C.  B.  Lewis,  the  presi- 
dent of  the  defendant,  on  the  business  of  the  mining  company,  of 
whose  stock  the  defendant  held  250,000  shares.  With  this  knowl- 
edge he  sent  a  notice  to  the  plaintiff's  office  in  New  York  that  his 
stock  would  be  sold  at  auction  on  March  twenty-third.  The  plain- 
tiff and  C.  B.  Lewis  met  in  Torreon,  Mexico,  and  reached  the  mines 
at  eight  o'clock  on  the. night  of  the  fifteenth  of  March.  On  the 
seventeenth  of  March  plaintiff  received  a  telegram  which  had  been 
brought  in  by  wagon  eighteen  miles  from  the  nearest  telegraph  sta- 
tion, from  one  Westcott,  who  shared  his  New  York  office,  dated 
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March  sixteenth :  "  National  Metal  Company  advise  will  sell  at 
auction  Vacas  and  Oil  Stock,  23d."  Plaintiff  showed  Lewis  the 
telegram  and  asked  its  meaning.  Lewis  replied :  "  Well,  I  can't 
help  that."  Plaintiff  stopped  the  coach,  which  was  about  return- 
ing, and  said :  "  Very  well,  *  *  *  if  you  cannot  help  it  I  am 
going  to  leave  immediately."  Plaintiff  testified  that  if  he  had  left 
on  that  night  he  would  have  reached  New  York  by  or  before  the 
twenty-third  day  of  March.  Lewis  said :  "  You  can't  leave  ;  we 
need  you  here.  *  *  *  It  is  important  that  you  should  remain 
here  for  the  conference  in  reference  to  title,  etc."  Plaintiff  said  to 
Lewis  :  "  I  am  not  going  to  stay  and  have  my  stock  sacrificed  for 
the  benefit  of  the  Yacas."  Lewis  said :  "  What  do  you  want  me  to 
do  ? "  Plaintiff  replied  :  "  I  want  you  to  have  that  stopped  at  once." 
Lewis  said :  "  Well,  all  right ;  very  well,"  and  thereupon  sent  a 
telegram  to  W.  B.  Lewis.  The  telegram  was  as  follows  :  "  March 
17,  1904,  *  *  *  Please  defer  sale  Furber  stock  pending 
receipt  my  to-day's  letter."  Plaintiff  and  Lewis  stayed  at  the 
mine  and  were  cohstantly  engaged  in  the  business  of  the  Yacas 
Company  until  the  twenty-first  of  March,  and  from  there  went 
to  Durango,  and  then  to  Torreon  by  coach  and  rail.  During  the 
trip  on  the  railroad,  Lewis  asked  Furber :  "  How  long  do  you 
want  this  thing  to  remain  open  ? "  and  plaintiff  said  :  "  You  know 
I  am  going  down  to  the  Oil  Fields,  and  I  cannot  possibly  be  back 
under  six  or  seven  weeks ;  it  may  even  take  me  three  months." 
Lewis  said  :  "  I  know  we  cannot  give  you  three  months."  Plaintiff 
said:  "All  right,  Lewis,  if  you  cannot  give  me  three  months, 
arrange  to  give  me  just  as  long  as  you  can.  You  know  the  struggle 
I  am  having  on  tliis  deal,  and  I  don't  want  you  to  press  me  quicker 
than  you  should  for  that."  Lewis  said  :  "  All  right."  In  another 
account  of  the  conversation,  on  cross-examination,  plaintiff  put  it  in 
this  way  :  "  I  said  I  wanted  a  delay  until  I  was  able  to  return  to  the 
States  from  Mexico  some  two  months,  and  he  replied  in  substance 
that  he  could  not  say  that  so  long  a  delay  could  be  had,  and  nothing 
f urtlier  was  said  fixing  any  length  of  time  for  the  delay  of  the  sale 
except  he  was  to  telegraph  me.  *  *  *  He  knew  where  I 
was.  What  was  said  on  that  subject  (was)  I  said :  '  Yery  well,  Mr. 
Lewis,  if  you  cannot  get  me  the  two  montlis,  why  get  me  as  long 
as  you  can  and  let  me  know.'     He  said :  '  Yery  well,  I  will  do 
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BO.'  "  On  the  eiglith  day  of  April,  plaintiflE,  then  being  at  Mexico 
City,  received  a  letter  from  the  defendant,  dated  April  first,  con- 
taining a  statement  showing  that  the  oil  stock  had  been  sold  for 
$1,500,  and  the  Vacas  stock  had  been  bought  in  for  $5  on  March 
thirtieth,  and  that  there  was  a  balance  to  his  credit  of  $24i.l7, 
and  that  the  company  held  at  his  disposal  said  amount  and  the 
Yacas  stock.  He  had  received  no  notice  that  the  sale  had  been 
postponed  to  March  thirtieth  and  received  no  notice  or  communica- 
tion of  any  kind  from  the  day  that  he  left  Lewis  up  to  the  receipt 
of  this  letter.  He  immediately  wrote  to  the  company  repudiating 
the  sale,  stating :  "  I  shall  be  prepared  upon  my  return  to  New  York 
to  carry  out  my  side  of  the  agreement  and  demand  from  you  the 
delivery  of  my  collateral."  In  August  he  returned  to  New  York 
and  on  the  fifteenth  tendered  the  amount  due,  with  interest,  and 
demanded  the  note  and  the  collateral,  which  was  refused. 

Two  days  after  Lewis  sent  tlie  telegram  of  the  seventeenth  of 
March  he  wrote  a  letter  to  his  brother,  the  treasurer  of  the  com- 
pany, which  plaintiff  never  saw,  in  which  C.  B.  Lewis  said,  after 
stating  that  Furber  had  showti  the  telegram,  "  He  asked    me  to 
intervene,  and  I  replied  that  I  could  not  do  so,  as  the  matter  was 
in  the  hands  of  onr  directors,  whereupon  he  replied  that  in  such 
an  event  he  would  be  obliged  to  leave  here  immediately  and  go 
straight  to  New  York.     We  are  up  against  a  situation  here  which 
looks  somewhat  serious.     The  ore  has  pinched  out  at  the  bottom  of 
the  lowest  level,  and  while  the  outlook  is  by  no  means  discourag- 
ing, it  is  at  least  disappointing.     We  need  Mr.  Furber's  presence 
here  until  we  have  thoroughly  analyzed  the  situation  and  decided 
upon  onr  future  policy,  and  it  would  have  been  very  unfortunate 
had  he  left  here,  as  he  suggested.     Of  course,  it  might  have  been 
simply  a  bluff  statement  upon  his  part,  but  undoubtedly  he  regards 
the  matter  as  a  very  serious  one,  as  presumably  the  sale  of  any  of 
the  stock  we  hold  as  collateral  belonging  to  him  at  auction,  would 
prove  a  very   serious  blow  to  him.     Under  the  circumstances  I 
conld  do  nothing  else  than  to  telegraph  you,  asking  you  to  defer 
any  action  until  you  received  this  letter.     *     *     *     On  Tuesday  we 
shall  finish  up  with  the  important  business  we  have  there,  and  tlien 
Mr.  Fiirljer  will  be  free  to  go  back  to  New  York  instead  of  going 
down  to  his  oil  fields,  as  he  purposes.    I  shall  then  inform  him  that 
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I  cannot  intervene  to  any  further  extent,  and  tliat  lie  must  fix  up 
his  remaining  obligations  to  prevent  sale  of  the  stock.  I  do  not 
anticipate  that  this  delay  of  say  a  week  in  yonr  announced  inten- 
tion to  sell  his  collateral  will  prejudice  ourselves  any  to  enable  him 
to  get  over  the-  somewhat  difficult  situation  here.  He  informed 
me  some  days  ago  that  he  intended  to  be  absent  at  his  oil  fields 
about  two  months,  and  I  shall  of  course  tell  him  plainly  that  if  his 
plans  involve  a  delay  of  two  months  upon  our  part  for  the  sale  of 
his  collateral,  his  absence  from  New  York  is  entirely  out  of  tho 
question,  and  that  I  cannot  ask  you  to  delay  taking  any  action  look- 
ing to  the  sale  of  his  collateral  longer  than  March  31st." 

C.  B.  Lewis  testified  :  "  I  did  not  give  personally  to  Mr.  Furber 
any  writing  or  verbally  any  statement  of  the  date  to  which  the  sale  of 
these  securities  had  been  postponed."  Although  he  had  a  conversa- 
tion with  him  after  the  letter  of  the  nineteenth,  he  said  :  "  I  did 
not  state  to  Mr.  Furber  what  length  of  time  I  was  going  to  have 
the  sale  postponed.  At  the  time  I  had  this  conversation  I  knew 
what  my  request  had  been  to  my  brother.  *  *  *  I  did  not  tell 
Mr.  Furber  what  1  had  written  to  my  brother." 

This  evidence  presents  a  clear  case  of  unfair  dealing  ;  the  notice 
sent  to  the  New  York  office,  when  the  treasurer  knew  that  plain- 
tiff was  in  Mexico,  the  president's  preventing  plaintiff's  return  to 
New  York  in  time  for  the  sale  because  of  the  necessity  for  his 
presence  in  Mexico ;  the  sending  of  a  telegram  which  was  shown  to 
plaintiff,  directing  the  sale  to  be  deferred ;  the  writing  of  a  letter 
two  days  after  fully  showing  the  need  of  plaintiff's  presence  in 
Mexico  and  telling  the  treasurer,  his  brother,  that  he  could  not  ask 
him  to  delay  the  sale  further  than  the  thirty-first ;  not  communicat- 
ing the  contents  of  this  letter  to  plaintiff;  using  him  for  his  own 
purposes,  and  inferentially  for  the  benefit  of  defendant,  until  the 
necessity  had  ceased;  permitting  him  to  go  on  to  attend  to  his  own 
affairs  without  a  suggestion  of  the  limit  put  upon  the  delay  ;  Lewis' 
return  to  New  York  and  presence  at  the  sale  on  the  thirtieth  and 
permitting  it  to  proceed  when  he  knew  that  plaintiff  was  still  in 
!^^oxico  without  any  notice  whatever  of  the  sacrifice  of  his  interests : 
these  facts,  about  which  there  is  no  dispute  in  the  evidence, 
present  a  simple  story  of  double  dealing  that  ought  not  to  succeed. 

In  Toplits  v.  Bauer  (161  N.  Y.   325)  Judge  O'Beikn  Bald : 
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**The  contract  of  bailment,  whereby  personal  property  is  deposited 
or  pledged  as  security  for  a  debt,  creates  duties  and  relations 
peculiar  to  itself.  These  duties  and  relations  are  governed  more  by 
the  general  maxims  of  equity  than  by  the  strict  rules  of  the  com- 
mon law.  *  *  *  The  pledgee  doubtless  has  the  right  to  exact 
strict  performance  of  the  contract  according  to  its  terms,  and,  upon 
default  in  the  payment  of  tlie  debt  at  the  time  stipulated,  he  may, 
under  a  contract  like  this,  dispose  of  the  pledge.  But  if  he  waives 
the  right  to  exact  strict  performance,  and  gives  time  and  indulgence 
to  the  debtor,  he  cannot  recall  this  waiver  atjiis  own  option  without 
notice  to  the  pledgor,  to  the  end  that  the  latter  may  have  an  oppor- 
tunity of  protecting  the  pledge.  The  good  faith  which  the  law 
exacts  from  a  person  dealing  witli  trust  property  will  not  permit  tlie 
pledgee,  after  having  once  waived  the  forfeiture  or  the  riglit  to  dis- 
pose of  the  pledge  upon  default  of  payment  at  the  prescribed  time, 
to  suddenly  stop  short  and  insist  upon  the  forfeiture  for  the  non- 
payment of  the  debt  when  the  other  party  is  unprepared  to  redeem. 
Strict  performance  in  such  cases  may  be  waived  by  any  agreement, 
declaration  or  course  of  conduct  on  the  part  of  the  pledgee  which 
leads  the  owner  to  believe  that  a  forfeiture  will  not  be  insisted  upon 
without  an  opportunity  given  him  to  redeem,  *  *  *  and  no 
new  or  independent  consideration  is  required  to  support  a  waiver 
of  a  condition  in  a  contract  requiring  payment  to  be  made  upon  a 
date  designated.  *  *  *  In  all  the  elementary  books  on  the  law 
of  bailments,  which  deal  at  length  with  that  form  of  the  contract 
known  as  pledge,  it  is  stated  that  whenever  the  owner  is  entitled  to 
notice,  and  a  disposition  of  the  pledge  is  made  without  such  notice,  it 
-amonnts  to  a  conversion  of  the  property  so  pledged,  and,  doubtless, 
that  is  the  general  rule." 

That  case  was  followed  by  Bailey  v.  American  Deposit  <&  Loan 
Co.  (52  App.  Div.  402),  unanimously  affirmed  in  165  New  York,  672, 
on  the  opinion  of  Inoraham,  J.,  who  said  :  ^'  Here  was  an  indefinite 
extension  of  the  time  to  make  the  payment  which,  if  made,  would 
have  been  a  valid  extension  of  the  note  for  another  year.  During 
tliis  indefinite  time,  however,  when  such  payment  was  to  be  made, 
and  a  new  contract  for  another  year  closed,  the  defendant  had 
waived  its  right  to  resort  to  the  forfeiture  contained  in  the  original 
note,  and  to  surrender  the  policy  of  insurance  without  notice.    It 
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would  not,  I  think,  be  claiiued  that  the  defendant,  the  day  after 
writing  the  letter,  would  have  been  justified  in  surrendering  the 
policy  and  enforcing  the  forfeiture  without  notice  to  the  obligors. 
If  not  on  the  next  day,  on  just  what  day  would  the  right  of  the 
defendant  to  enforce  this  forfeiture  accrue?  *  *  *  If  defend- 
ant had  waived  its  right  to  thus  forfeit  the  pledge  without  notice, 
such  a  forfeiture  was  a  conversion  of  the  policy  for  which  tlio 
defendant  would  be  liable.'* 

In  Hastings  v.  BrooUyn  Life  Ins.  Co.  (138  N.  T.  473)  the 
Court  of  Appeals  said  that  the  president  or  other  general  officer  of 
tlie  corporation  has  power  prima  facie  to  do  any  act  which  the 
board  of  directors  conld  authorize  or  ratify.  In  the  case  at  bar  it 
seems  to  me  that,  irrespective  of  the  act  of  the  president,  his  talks 
with  the  plaintiflE  in  Mexico  and  his  telegram  there  shown,  the  act 
of  the  company  itself  in  postponing  the  sale  was  the  granting  of  an 
indulgence  by  it,  and,  inasmuch  as  it  had  given  notice  of  the  sale 
on  the  twenty-third,  to  make  a  sale  on  any  other  day  valid,  notice  of 
that  postponed  sale  must  have  been  given.  Every  instinct  of  equity 
and  fair  dealing  condemns  the  transaction  as  outlined  in  this  record. 

In  Cass  V.  Higeiibotam  (100  N.  Y.  248)  Judge  Millbb  said : 
"  The  evidence  upon  the  trial  established  the  fact  that  the  diamonds 
held  by  the  plaintiflE  were  pledgeS  to  him  by  the  defendant  as 
security  for  the  payment  of  the  promissory  note  in  suit.  The  plain- 
tiflE, therefore,  was  a  bailee  of  the  same  and  only  had  the  right  to 
retain  them  until  his  debt  was  paid.  Upon  payment  being  made 
he  was  bound  to  return  the  goods,  and  upon  refusal  to  do  so, 
became  liable  to  the  bailor  in  replevin  or  in  an  action  of  trover  or 
assumpsit.  *  *  *  The  tender  here  was  made  after  the  suit  was 
brought  and  included  the  principal  and  interest  of  the  debt  and  the 
costs  of  the  action  as  far  as  it  had  proceeded.  Being  a  conditional 
tender,  and  depending  upon  the  return. of  the  property,  which  was 
demanded,  there  would  seem  to  be  no  obligation  on  the  part  of  the 
defendant  to  pay  the  money  into  court,  *  *  *  It  follows  that 
it  was  not  necessary  to  bring  the  money  into  court  to  make  the 
tender  valid,  and  if  the  defendant  had  title  to  the  property  the  lien 
of  the  plaintiff  on  the  same  was  discharged  and  he  became  liable  to 
the  plaintiff  for  the  goods  or  the  value  thereof.  *  *  *  Unless 
the  refusal  to  raturn  the  property  was  justified,  there  was  clearly  a 
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conversion  of  the  same  hy  the  plaintiff,  and  the  defendant  had  a 
right  of  action  for  the  recovery  of  the  value  thereof  or  of  the 
property  itself." 

In  BameU  v.  Selling  (70  K.  Y.  492)  it  was  said:  "That 
replevin,  as  a  substitute  for  the  action  of  detinue,  now  obsolete,  will 
lie  although  the  defendant  has  parted  with  the  possession  of  the 
property  and  the  same  is  beyond  the  reach  of  the  process  of  the 
court,  so  that  in  no  event  can  a  return  of  the  property.be  had  either 
in  virtue  of  the  '  claim  and  demand '  of  the  plaintiff  or  any  judg- 
ment that  may  be  given  in  the  action.  {Nichols  v.  Michael^  23 
N.  T.  264.) " 

In  Sinnott  v.  Feiock  (165  N.  Y.  444)  Judge  Cullen,  reviewing 
the  cases,  including  Nichols  v.  Michael  and  Barnett  v.  Sellingy 
[9upra\  states  that  the  doctrine  has  been  steadily  adhered  to  by  the 
Court  of  Appeals  that  where  a  person  is  in  possession  of  goods 
belonging  to  another  which  he  is  bound  to  deliver  upon  demand, 
if  he,,  without  authority  from  the  owner,  parts  with  that  possession 
to  one  who  refuses  to  deliver  them,  he  is  responsible  in  detinue, 
and  that  the  action  of  replevin  will  lie  where  the  defendant  has 
voluntarily  parted  with  the  property. 

Upon  the  facts  presented  upon  this  record  the  defendant  waived 
its  right  to  sell  the  stock  deposited  as  collateral  at  the  time  and 
uuder  the  circumstances  under  which  the  sale  took  place  without 
notice  thereof  to  the  plaintiff.  Under  the  cases  cited  the  action  lies. 
The  defendant  having  voluntarily  and  wrongfully  parted  with  the 
possession  of  the  stock,  there  was  no  necessity  for  keeping  the 
tender  alive  by  a  payment  into  court  of  the  money  due  on  the 
original  note ;  therefore,  the  court  erred  in  the  direction  of  the 
verdict. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Pattebson,  p.  J.,  Inoraham,  McLaughlin  and  Scott,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abid« 
event   Order  filed. 
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In  the  Matter  of  Acquiring  Title  by  The  City  of  New  York, 
Appellant,  to  Certain  Lands  and  Premises  Situated  on  the  Westerly 
Side  of  Avenue  A  or  Sutton  Place,  on  the  Northerly  Side  of 
Fifty-nintli  Street,  on  the  Southerly  Side  of  Sixtieth  Street 
Between  Avenue  A  or  Sutton  Place  and  First  Avenne,  in  the 
Borough  of  Manhattan,. in  the  City  of  New  York.  Duly  Selected 
with  Other  Property  as  a  Site  for  the  Blackwell's  Island  Bridge. 

David  Shapiro  and  Others,  Respondents. 

First  Department,  March  22,  1907. 

Eminent   domain  —  appraisal   of  lands   on'  condemnation — erroneoua 
valuation  —  evidence  of  value. 

The  award  of  commissioners  of  estimate  and  appraisal  for  lands  taken  by  the 

city  of  New  York  by  eminent  domain  considered  and  confirmation  refused. 
On  tlie  appraisal  of  such  land  it  is  error  to  exclude  evidence  of  the  actual  rents 

received  upon  the  question  of  value.     The  rental  of  improved  realty  is  relevant 

on  the  question  of  fee  value. 
It  is  error  to  consider  evidence  of  what  unimproved  property  would  earn  if 

apartment  houses  were  built  thereon,  as  it  involves  elements  of  uncertainty 

and  speculation. 
On  the  question  of  value  it  may  be  shown  how  much  the  market  value  of  a  lot  is 

enhanced  by  a  bnilding  thereon,  but  evidence  of  the  structural  cost   of  the 

building  is  not  competent. 
It  is  error  to  allow  expert  witnesses  upon  redirect  examination  to  testify    in 

regard  to  sale  of  pieces  of  property  about  which  they  had  not  been  interrogated 

on  cross-examination. 

Appeal  by  the  petitioner.  The  City  of  New  York,  from  an  order 
of  the  Supreme  Conrt,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
20th  day  of  November,  1906,  confirming  the  report  of  the  commis- 
sioners of  estimate  and  appraisal  in  condemnation  proceedings. 

Theodore  Connohj  [Charles  JS^.  Harris  and  TJiomas  F.  Noovtan 
with  him  on  the  brief]  and  William  H,  Ellison^  Corporation 
Counsel^  for  the  appeUant. 

Albert  L  Sire^  for  tha  respondents  Shapiro  and  Carstens. 

Walter  B.  Hopping^  for  the  respondents  "Wendel  and  others. 

Truman  H.  Baldwin^  for  the  respondent  Hyslop. 
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Clarke,  J. : 

Tbis'is  an  appeal  by  the  city  from  an  order  of  the  Special  Term 
confirming  the  report  of  the  commissioners  of  estimate  and  appraisal 
of  land  taken  by  the  city  on  Fifty  ninth  and  Sixtieth  streets,  between 
Avenue  A  and  First  avenue,  as  a  site  for  the  approach  for  the 
BUckweirs  Island  bridge. 

Notice  of  the  intention  to  apply  for  the  appointment  of  com- 
missioners of  estimate  and  appraisal  was  dated  on  February  10, 
1903,  and  the  order  of  appointment  was  made  and  entered  on  the 
27th  day  of  April,  1905.  The  title  to  tlie  property  taken  vested  in 
the  city  on  the  9tli  day  of  September,  1905.  On  the  23J  day  of 
February,  1905,  the  city  purchased  No.  48  Avenue  A,  being  parcel 
25  on  the  commissioner'  map,  being  a  lot  27.16  feet  frontage  by  80 
feet  in  depth,  on  wliicU  was  a  four-story  brick  apartment  house,  for 
$21,500.  For  No.  46  Avenue  A,  parcel  No.  24,  27.15  feet  front- 
age, 80  feet  deep,  npon  whicli  there  was  a  building  in  all  resi>ect8 
identical  with  No.  48,  the  two  possessing  a  party  wall  in  common, 
tlie  commissioners  allowed  $30,209.20.  For  No.  50  Avenue  A, 
parcel  23,  immediately  to  the  north  of  parcel  25,  a  lot  27.66  feet  by 
106  feet  5  inches  deep,  upon  which  was  a  building  identical  "wuth 
tbat  on  the  lots  Nos.  46  and  48,  the  commissioners  allowed  $33,354.46. 
No.  52  Avenue  A,  parcel  27,  25.10  feet  frontage,  106  feet  5  inches 
deep,  upon  which  was  a  five-story  brick  building  51  feet  deep  and 
a  three-story  frame  building  in  the  rear  25  feet  by  24  feet,  the  city 
parchaseJ  on  February  1, 1905,  for  $23,500.  For  No.  54  Avenue  A, 
29  feet  frontage,  80  feet  deep,  with  a  five-story  brick  building 
thereon,  the  commissioners  allowed  $32,422.37.  No.  44  Avenue  A, 
215  frontage,  80  feet  deep,  with  four-story  brick  building  the  city 
boaght  on  February  14, 1905,  for  $16,000.  For  the  lot  immediately 
sooth  of  that.  No.  42  Avenue  A,  i)arcel  22,  23.02  feet  frontage,  80 
feet  in  depth,  with  four-story  brick  building,  the  commissioners 
allowed  $40,000.  Immediately  adjacent  to  said  property  but  facing 
on  Fifty-ninth  street.  No.  439,  parcel  No.  21,  with  26  feet  frontage, 
97.04  feet  in  depth,  with  a  four-story  brick  building  with  an  exten- 
sion, the  city  purchased  on  tlie  24th  day  of  March,  1905,  for  $22,500. 
No.  437  East  Fifty-ninth  street,  immediately  adjacent  thereto  to  the 
west,  No.  20  on  the  map,  19.05  by  100.42  feet  in  depth,  five-story 
App.  Div.  —  Vol.  CXVIII.        18 
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brick,  the  commissioners  allowed  $23,866.55.  For  tlie  next  three 
lots,  431,  433,  435  East  Fifty-ninth  street,  all  held  in  one  ownership 
and  each  containing  a  five-story  brick  building,  the  commissioners 
allowed  $99,206.15.  Parcel  No.  31  consists  of  ^  vacant  lot  facing 
on  Sixtieth  street,  100  feet  by  100.40  feet.  This  property  was 
bought  by  the  owner  on  March  11,  1905,  for  $46,000.  The  com- 
missioners allowed  $05,000,  that  is  an  increase  in  value  of  this 
unimproved  lot  on  East  Sixtieth  street  of  $19,000  in  six  months. 

The  comparison  of  the  amounts  awarded  by  the  commissioners  with 
the  amounts  paid  in  these  five  actual  transactions  out  of  a  total  of  thir- 
teen parcels,  demonstrates  that  in  allowing  these  excessive  increases 
in  the  estimated  value  overtlie  actual  transactions,  the  commissioners 
must  have  proceeded  upon  some  erroneous  theory.  An  examination 
of  the  record  discloses  certain  fundamental  errors,  the  commission  of 
which  must  have  brought  about  the  extraordinary  resnlt  arrived  at. 

Testimony  of  the  owners  in  regard  to  the  actual  rent  received  for 
several  years  prior  to  the  vesting  of  title  in  tlie  city,  of  46,  50  and 
56  Avenue  A  was  excluded  by  the  commissioners  over  the  objection 
and  exception  of  the  city.  Tlie  actual  rents  received  are  evidence 
of  the  rental  value.  The  rental  value  of  improved  real  property  is 
relevant  on  the  question  of  fee  value.  {Ja^nieaon  v.  Kings  County 
Elev,  li.  Co.^  147  N.  Y.  322.).  Actual  rents  given  and  received 
within  the  time  proper  to  be  considered  were  competent.  {Gdlr 
lagher  v.  Kingston  Water  Co.^  25  App.  Div.  82 ;  Cook  v.  N.  Y. 
ELR.R,  Cb.,  144K  Y.  117.) 

In  Ettlingerw.  T^^^7  (184  K  Y.  179)  the  court  said:  "Eental 
value  tends  to  prove  fee  value,  because  other  things  being  equal, 
the  income  from  property  is  a  measure  of  its  market  value.  Rental 
value  is  capable  of  exact  determination." 

In  regard  to  the  vacant  lots,  parcel  No.  31,  a  witness  was  asked 
what  would  be  the  best  use  to  which  these  lots  could  be  put ;  he 
replied :  The  erection  of  "  three  apartment  houses,  *  *  * 
making  each  building  about  33  feet."  He  was  then  allowed  to 
testify,  over  objections  and  exceptions,  that  the  cost  of  constructing 
three  such  bnildn)g8  would  be  $75,000,  and  that  the  rental  value  of 
such  buildings  would  be  between  $14,000  and  $15,000  a  year.  This 
was  clear  error.  It  involved  so  much  of  the  elements  of  uncertainty 
and  speculation  as  to  be  inadmissible  as  proof  of  any  fact.  As  said- 
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ia  the  case  of  TaUman  v.  Met  EL  J2.  li.  Co.  (121  N.  Y.  119): 
"Tliere  can  be  no  certainty  that  the  plaintiflE  would  ever  have 
erected  dwelling  houses  upon  the  lots,  and  there  could  be  no  cer- 
tainty as  to  the  rents  which  could  have  been  obtained  from  them 
either  with  or  without  the  railroad  in  the  street."  (See  WooUey  v. 
J.  r.  EL  R.  R.  Co.,  134  N.  Y.  327.) 

The  same  kind  of  evidence  was  erroneously  admitted  in  regard  to 
jareel  No.  22,  whero  the  witness  was  allowed  to  testify  that  he 
would  build  up  the  vacant  space  west  of  the  building,  which  is  now 
the  yard,  with  a  four-story  building,  to  conform  with  the  structure 
there  now,  with  a  store  on  the  first  floor,  and  change  the  front  of 
the  building ;  that  the  cost  of  such  addition  would  be  from  $2,500 
to  $2,700,  and  that  with  such  improvements  the  rental  value  of  the 
bnilding  would  be  $3,500  to  $4,000  a  year. 

In  regard  to  a  number  of  the  parcels  the  commissioners  errone- 
ously allowed  testimony  as  to  the  structural  value  of  the  buildings. 
I  nnderstand  the  rule  is  that  a  witness  may  testify  as  to  the  market 
Taliie  of  a  lot  of  land  and  the  market  value  of  the  lot  with  the 
bnilding  thereon  standing.  In  other  words,  testimony  as  to  how 
much  the  market  value  of  the  lot  is  enhanced  by  the  building  stand- 
ing thereon.  What  the  structural  value  of  the  building  is  is  not 
competent.  A  man  may  purchase  a  piece  of  wild  land  far  off  from 
anj  railroad  connection  and  thereon  may  build  a  magnificent  struc- 
ture. No  development  may  take  place  in  the  neighborhood,  and 
there  may  be  no  demand  of  any  kind  for  the  property.  In  consid- 
ering the  market  value  of  the  real  estate  under  such  circumstances, 
it  would  be  obvious  that  what  it  had  cost  to  put  the  building  there 
could  in  no  way  affect  the  market  value  of  the  property  as  a  whole. 

In  Village  of  SL  Johnsville  v.  Smith  (184  N.  Y.  341)  the  court 
said:  "In  holding  as  we  do  that  the  appellant  is  entitled  to  have 
tlie  improvements  made  upon  his  land  by  the  respondent  while  a 
trespasser  taken  into  consideration  in  ascertaining  his  compensation, 
it  must  be  distinctly  understood  that  the  measure  of  such  compen- 
sition  is  neither  the  cost  of  the  improvements  nor  their  value,  or 
the  value  of  their  use  to  the  village.  The  true  inquiry  is,  how 
much  do  the  improvements  placed  upon  the  property  enhance  the 
value  of  the  appellant's  land  ? " 

The  commissioners  also  erred  in  allowing  ej^pert  witnesses  upon 
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redirect  examination  to  testify  in  regard  to  the  sale  of  pieces  of  prop- 
erty about  which  they  had  not  been  interrogated  on  cross-examina- 
tion.    {EoUnson  v.  N.  Y.  EL  R,  R,  Co.,  175  JST.  Y.  219.) 

Realizing  as  we  do  that  the  commissioners  of  estimate  and 
appraisal  constitute  a  somewhat  unique  tribunal  with  the  power  to 
take  evidence  and  witli  the  ridit  and  dutv  to  themselves  view  the 
j^remises  and  from  such  view  form  an  indei>endent  judgment,  we 
should  hesitate  to  interfere  with  their  award  for  any  one  or  perhaps 
all  of  the  errors  pointed  out.  It  is  also  the  rule  that  tlie  amount 
of  the  commissionei-s'  award  for  damages  is  rarely  interfered  with 
by  the  court.  But  when  we  find,  as  vve  do  in  tlie  matter  now  at 
Imr,  such  considerable  discrepancies  between  fact  and  estimate  and 
find  so  moxiy  errors  in  the  admission  and  the  exclusion  of  evidence, 
we  are  satisfied  that  the  awards  must  have  been  affected  by  the 
matter  erroneously  admitted  and  reach  the  conclusion  that  the 
award  ought  not  to  stand. 

The  order  appealed  from  is,  therefore,  reversed  and  the  proceed- 
ing sent  back  to  new  commissioners  to  be  appointed. 

Patterson,  P.  J.,  Imjraham,  McLaughlin  and  Houghton,  JJ.. 
concurred. 

Order  reversed  and  proceeding  remitted  as  stated  in  opinion. 
Settle  order  on  notice. 


Charles  F.  Muller  and  William  II.  Heberton,  as  Executors  of 

and  Trustees  under  the  Last  Will  and  Testament  of  Thomas  W. 

Evans,  Deceased,  Appellants,  v.  The  Cityt  of  Philadelphia, 

Thomas  W.  Evans  Museum  and  Institute  Society  and  Others, 

Respondents,  Impleaded  with  Arthur  E.  Valois,  as  Executor  of 

and  Trustee  under  the  Last  Will  and  Testament  of  Thomas  W. 

Evans,  Deceased,  Appellant,  and  Arthur  B.  IIuey  and  Others, 

Defendants. 

First  Department,  March  22,  1907. 

Discovery  of  books  and  papers  —  when  court  has  jurisdiction  to  require 
testamentary  trustei^  to  exhibit  their  accounts. 

When  trustees  and  executors  ho^Hinif  pro'iprt.v  in  this  Stnte  and  In  foreign  Juris- 
dictions bring  an  action  in  the  courts  of  this  Rt«ite  a^kinar  a  construction  of  the 
will  and  a  compromise  agreement  made  by  the  devisees,  and  pray  for  leare 
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to  aell  real  estate  upon  the  grquiid  that  the  siile  is  Decessiiry  for  a  proper  dis- 
tribution under  the  will,  the  court  has  jurisdiction  to  compel  them  to  allow  u 
disooverj  and  inspection  of  the  reconis  of  the  estate  on  a  motion  of  interested 
parties,  in  onler  that  the  exact  situation  m;iy  be  made  clear. 
The  inspection  may  include  an  inspection  of  tbe  books  and  papers  in  foreign 
cooDtries  pertaining  to  the  esUite. 

Separate  appeals  by  the  plaintiflFs,  Charles  F.  Miiller  and  another, 
as  executors,  etc,  and  by  the  defendant  Arthur  E.  Valois,  as  execu- 
tor, etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Si)ecial  Term  and  entered  in  the  oflSee  of  the  clerk  of  the 
conn ty  of  New  York  on  tlie  12tli  day  of  October,  190G,  granting 
to  the  defendant  Thomas  W.  Evans  Museum  and  Institute  Society 
a  discovery  and  inspection  of  certain  books,  records,  etc.,  of  the 
estate  of  Thomas  W.  Evans,  deceased. 

Wolcott  G,  Lane^  for  the  plaintiffs,  appellants. 

WiUiam  L.  Turner^  for  the  appellant  Yalois. 

Cftarles  H.  Tattle,  for  the  respondent  Thomas  W.  Evans  Museum 
and  Institute  Society. 

John  B.  Doyle,  for  the  respondent  City  of  Philadelphia. 

/.  Noble  Hayes,  for  the  respondents  Anna  F.  Miller  and 
others. 

Charles  A,  Conlon,  for  the  respondentia  TV.  W.  Evans  and  others. 

Clabke,  J. : 

This  is  an  appeal  by  the  executors  and  trustees  under  the  last 
will  and  testament  of  Thomas  W.  Evans,  deceased,  from  an  order 
of  tlje  Special  Term  requiring  tliemto  give  a  discovery  and  inspec- 
tion of  the  books,  inventories  and  records  of  their  trust  estate. 
Certain  of  the  executors  and  trustees  brought  this  action  in  the 
Supreme  Court  of  this  State,  making  one  of  their  coexecutors  and 
trustees  a  party  defendant,  and  all  parties  interested  in  the  estate  of 
tbe  decedent  parties  to  the  action. 

The  complaint  alleges  that  the  testator  died  on  or  about  the  14th 
day  of  November,  1897,  in  the  city  of  Paris,  France,  leaving  a  last 
will  and  testament,  which  has  been  admitted  to  probate  in  this 
State;  that  the  decedent  owned,  at  the  time  of  his  death,  real 
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estate  and  personal  property  situated  within  this  State.  Tlie  com- 
plaint alleges  the  making  of  a  compromise  agreement  which  pro- 
vided for  the  payment  of  $800,000  to  the  heirs  and  next  of  kin  ; 
that  the  said  snm  of  $800,000  and  contisel.fees,  commissions,  claims 
and  debts  should  be  paid  and  the  balance  of  funds  remaining  be 
paid  over  to  the  executors  in  Pennsylvania  to  be  there  distributed, 
under  order  of  the  court,  according  to  law  and  in  conformity  with 
the  provisions  of  said  last  will.  It  alleges  the  payment  of  $100,000 
under  the  said  compromise  agreement  and  that  after  making  the 
said  payment,  and  before  the  executors  under  the  French  jurisdic- 
tion were  able  to  sell  the  real  estate  in  the  city  of  Paris,  as  provided 
for  in  said  will  and  by  the  said  compromise  agreement,  for  the  pur- 
pose of  paying  with  the  proceeds  of  said  sale  the  legacies  in  said 
will  and  the  $700,000  balance  provided  to  be  paid  by  the  com- 
promise agreement,  legal  proceedings  were  taken  in  Paris  by  one 
John  Henry  Evans,  which  legal  proceedings  are  still  pending,  and 
by  reason  thereof  the  executors  were  unable  to  sell  the  bulk  of  the 
real  estate  in  Paris.  It  is  alleged  that  without  using  the  property 
or  proceeds  from  the  sale  thereof  and  the  assets  of  the  estate  within 
and  under  the  jurisdiction  of  France  and  of  the  State  of  New  York 
there  is  not  sufficient  property  in  the  estate  to  construct  the  monu- 
ment provided  for  in  the  will,  to  discharge  the  legacies  and  to  pay 
the  sum  of  $700,000  under  the  compromise  agreement;  that  under 
the  existing  conditions  of  the  estate  the  provisions  of  the  16tli 
article  of  the  will,  for  the  building  of  a  museum  and  the  establish- 
ment of  an  institute,  cannot  be  carried  out,  excepting  from  money 
derived  from  the  sale  of  the  lands  in  New  York  city  or  the  city  of 
Paris  ;  that  the  legatees  under  the  w^ill  are  demanding  the  payment 
of  their  pecuniary  legacies  and  claim  that  said  legacies  are  charged 
upon  the  real  estate  of  the  testator  in  this  jurisdiction  by  the  said 
will,  and  the  parties  of  the  second  part  under  the  compromise  agree- 
ment are  demanding  and  insisting  upon  the  sale  of  said  real  estate 
in  the  city  of  New  York  for  the  payment  of  the  said  $700,000 
remaining  to  be  paid,  which,  by  the  terms  of  the  said  agreement, 
they  claim  can  be  paid  them  from  moneys  which  may  be  realized 
from  the  estate  of  the  testator  either  in  Europe  or  in  America, 
and  the  plaintiffs  alles^e  that  they  are  advised  by  their  counsel  that 
the  real  estate  in  the  State  of  New  York  devised  in  trust  for  edu- 
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cationaly  charitable  or  benevolent  purposes  should  not  be  alienated 
by  the  trustees  unless  specifically  authorized  by  the  will  so  to  do, 
except  upon  application  to  the  Supreme  Court  and  under  its 
direction  and  supervision.  A  copy  of  the  will  is  attached  to 
the  complaint  and  there  does  not  seem  to  be  contained  therein 
a  special  power  of  sale  of  the  real  estate  situated  in  this  State. 
The  plaintiffs  further  allege  that  they  have  doubts  as  to  the  true 
meaning  and  intent  of  the  provisions  of  said  will  and  as  to  the 
particular  course  which  the  executors  and  trustees  ought  to  pursue 
to  carry  out  the  intentions  of  the  testator,  and  as  to  the  true  mean- 
ing and  intent  of  the  provisions  of  said  compromise  agreement  in 
its  relation  to  the  said  will  and  the  proper  course  which  the  execu- 
tors and  trustees  ought  to  pursue  to  legally,  justly  and  equitably  carry 
out  tlie  provisions  of  said  agreement  in  its  relation  to  said  will  so 
that  the  administration  of  said  will  may  duly  proceed;  that  the 
donbts  and  difficulties  aforesaid  relate  especially  to  the  real  estate  in 
the  city  of  ^ewYork,  the  control,  management  and  sale  thereof 
and  disposition  of  the  proceeds  whnn  sold,  and  they  ask  to  be 
instracted  by  the  court  as  to  their  rights  and  duties  under  the  will 
aad  compromise  agreement  and  that  a  sale  of  said  real  estate  or  any 
part  thereof,  under  the  directions  of  the  court,  may  be  ordered  if 
the  court  adjudge  it  beneficial  and  proper  for  the  estate  that  such 
sale  be  made,  and  that  the  rights  and  interests  of  the  respective 
parties  defendant  herein  in  their  relations  to  the  said  real  estate  . 
be  determined  by  the  court  and  for  all  other  relief,  just  and  equita- 
ble, necessary  and  proper  to  protect  the  executore  and  trustees  in 
the  performance  of  their  trust. 

It  thus  appears  that  the  trustees  and  executors,  who  by  this  appeal 
complain  that  they  ought  not  to  be  called  upon  by  the  Supreme 
Gonrt  of  this  State  to  explain  to  their  cestuis  que  truHtent  their 
doings  with  their  trust  estate,  have  themselves  sought  the  jurisdic- 
tioa  of  this  court  having  made  all  parties  interested  parties  to  the 
proceeding.  They  have  brought  the  will  and  the  compromise  agree- 
ment into  court  and  have  prayed  the  instructions  of  the  court 
in  regard  to  the  proper  interpretation  of  each  of  these  instruments. 
They  have  asked  for  the  authority  of  the  court  for  the  sale  of  the 
real  estate  upon  the  ground  that  if  said  real  estate  be  not  sold  they 
will  not  have  in  their  hands  money  sufficient  to  perform  their  duties 
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of  distribution  under  tiie  will  or  to  carry  out  their  own  compromise 
agreemeut.  It  further  appears  that  this  court,  by  its  decision 
reported  in  113  Appellate  Division,  92,  allowed  the  answer  of  the 
defendant  museum  and  institute  society  to  be  amended,  which 
amended  answer  put  in  issue  the  validity  of  the  compromise  agree- 
ment, the  interpretation  ot  which  is  requested  by  the  plaintiffs,  and 
which  answer  demanded  a  full  accounting  from  the  executors  and 
trustees  and  the  turning  over  of  the  proceeds  found  due  on  such 
accounting  to  the  institute. 

It  is  evident  that  it  would  be  ir,  iposbible  for  the  court,  whose 
jurisdiction  the  executors  and  trusees  have  fought,  to  properly 
advise  them  as  to  the  disposition  of  the  real  estate,  which  can  only 
be  sold  by  order  of  the  court,  without  being  advised  of  the  general 
situation  of  the  estate,  because,  if  the  amount  necessary  to  build 
the  monument  and  to  pay  the  legacies  and  the  amount  due  under 
the  agreement  can  be  obtained  from  the  personalty,  it  ought  so  to 
bo  obtained  in  the  first  instance. 

This  court  has  jurisdiction  because  the  executors  and  trustees 
have  sought  its  aid  and  because  all  the  interested  parties  are  before 
it.  It  has  jurisdiction  because  in  order  to  authorize  the  sale  of  the 
real  estate  here  situate,  the  exact  situation  of  the  whole  estate  is 
necessary  for  a  determination.  Executors  and  trustees  under  a  last 
will  and  testament  hold,  perhaps,  the  highest  fiduciary  relation  known 
to  the  law.  They  owe  to  the  court  and  to  their  cestuia  que  trustent 
the  utmost  frankness  of  explanation  of  their  dealings  with  their  trust 
estate.  When  they  come  asking  advice  and  aid  in  the  performance 
of  tlieir  trust,  the  court  can  view  with  little  patience  obstacles 
interposed  by  them  to  prevent  a  full  disclosure  of  the  facts. 

It  may  well  be  that  by  reason  of  the  diverse  legal  proceedings  in 
the  courts  of  tliree  jurisdictions  these  plaintiffs  are  not  responsible 
for  all  of  the  delay  in  the  settlement  of  this  estate  and  the  carrying 
out  of  the  last  wishes  of  the  testator,  and  we  do  not  consider  or 
pass  upon  any  other  matter  than  the  one  immediately  before  us. 
That  matter  is  the  interpretation  of  the  will  and  the  compromise 
agreement,  and  whether  the  court  should  authorize  the  sale  of  the 
New  York  real  estate.  For  that  decision  a  full  disclosure  of  the 
condition  of  the  estate  and  the  conduct  of  the  trustees  in  its  man- 
agement  is  material  and  necessary. 
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Under  such  circaiustarices  the  order  appealed  from  was  proper  to 
pnt  the  cestuls  que  trustent  and  the  court  in  possession  of  the  facts 
necessary  to  a  determination  of  the  ultimate  issue  of  this  litigation. 

The  order  appealed  from,  while  it  provides  for  an  inspection  of 
tlie  books  and  papers  in  a  foreign  country,  must  he  considered  in 
view  of  the  fact  that  those  hooks  and  papers  are  the  hooks  and 
papers  of  these  plaintiffs  wlio  here  come  into  court  asking  advice  in 
regard  to  the  very  estate  of  which  these  hooks  and  papers  contain 
tlie  record. 

The  order  also  provided  that  in  lieu  of  the  originals  the  plaintiffs 
conld  produce  certified  copies,  and  further  provided  that  the  expense 
of  compliance  witli  this  order  should  he  paid  hy  the  estate.  Both  of 
these  provisions  were  wise  and  proper. 

The  order  appealed  from  should  he  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Fattekson,  p.  J.,  Ingraham,  McLaughlin  and  Houghton,  JJ.j 
concurred. 

Order  aflBrmed,  with  ten  dollars  costs  and  disbursements.  Order 
filed. 


Edmund  Wbight,  as  Trustee  in  Bankruptcy  of  W.  C.  Loftus  & 
Company,  Bankrupt,  Respondent,  v.  Gansevoort  Bank,  Appel- 
lant, Impleaded  with  Thomas  J.  Loftcs  and  W.  C.  Loftus  & 
Company,  Defendants. 

First  Departmeat,  ]^Iarch  22,  1907. 

Bankruptcy — preference  by  iziBolvent  corporation  contrary  to  section 
•    48  of  the  Stock  Corporation  Law  —  secured  creditor  entitled  to  prefer- 
ence to  amount  of  security  released  —  not  entitled  to  full  payment 
when  recourse  against  surety  still  subsists. 

Although  section  48  of  the  Stock  Corporation  Law  prohibits  a  preference  by  an 
in«lvent  corpontion  without  regard  to  the  creditor's  intent  or  bis  knowledge 
M  to  the  actual  or  imminent  insolvency  of  the  debtor,  yet  a  creditor  holding 
security  given  in  the  regular  course  of  business,  and  not  in  contemplMtion  of 
insolyency,  who  releases  the  same,  on  pavment  in  full  is  entitled  to  protection 
even  though  unsecured  creditors  get  nothing. 

Bm  a  creditor  is  entitled  to  be  paid  in  full  only  to  the  extent  of  the  collateral 
held  hy  him. 
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Thus,  when  the  creditor  of  a  corporation  holds  notes  indorsed  by  the  president 
of  the  corporation,  and  partially  secured  by  mortgages  executed  on  lands 
owned  by  th^  president  and  his  wife,  it  will  be  protected  on  receiving  payment 
by  the  corporation  without  knowledge  of  its  insolvency,  to  the  amount  of 
security  surrendered,  if  it  cannot  be  restored  to  its  former  position. 

When  mortgages  partly  on  the  lands  of  the  president  of  the  corporation  and 
partly  upon  the  land  of  his  wife  have  been  given  as  collateral  security  for  the 
indebtedness  of  the  corporation,  said  mortgages  as  between  the  creditor  -and 
the  insolvent  corporation  are  the  property  of  the  latter,  and  in  returning  the 
security  of  the  president  on  payment  by  the  corporation  the  security  is  released 
to  the  latter. 

But  as  to  so  much  of  the  debt  evidenced  by  the  corporate  notes  as  is  merely 
secured  by  the  indorsements  of  the  president  of  the  corporation  and  his  wife, 
the  creditor  is  not  entitled  to  full  payment  by  the  insolvent  corporation  as 
against  other  creditors  for  no  security  has  been  surrendered,  the  rule  being 
that  the  creditor  may  still  look  to  the  indorsers. 

Inqraham  and  McLaughlin,  JJ.,  dissented,  with  memorandum. 

Appeal  by  the  defendant,  the  Gansevoort  Bank,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  20th  day  of 
June,  1906,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Terna,  setting  aside  as  preferential  and 
fraudulent  a  certain  payment  made  by  W.  C.  Loftus  &  Company  to 
the  appellant. 

Philip  J.  Britty  for  the  appellant. 
Ahram  L  ElJcuSy  for  the  respondent. 

Scott,  J. : 

This  action  is  brought  by  a  trustee  in  bankruptcy  of  a  corpora- 
tion known  as  W.  C.  Loftus  &  Company  to  recover  from  the  Ganse- 
voort Bank  the  sum  of  $15,000  and  interest  alleged  to  have  been 
paid  to  that  bank  on  the  eve  of  the  corporation's  bankruptcy  in 
violation  of  section  48  of  the  Stock  Corporation  Law  (Laws  of  1892, 
chap.  688,  as  amd.  by  Laws  of  1901,  chap.  354). 

The  corporation  of  W.  C.  Loftus  &  Company  was  engaged  in  the 
clothing  business  and  one  Thomas  J.  Loftus  was  its  president  and 
had  fnll  authority  to  sign  checks  and  notes  in  its  name  and  behalf. 

On  February  3,  1908,  Thomas  J.  Loftus  borrowed  from  defend- 
ant upon  his  own  note  indorsed  by  his  wife,  the  sum  of  $5,000,  the 
bank  knowing  that  it  was  a  personal  loan  to  him.     Later  this  note 
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was  renewed  by  being  merged  with  a  series  of  notes  made  by  the 
corporation.  From  time  to  time  the  corporation,  for  bnbiness  pur- 
pases,  made  and  renewed  other  notes,  all  of  which  were  signed  by 
the  corporation  and  indorsed  by  Thomas  J.  Loftns  and  his  wife. 
Finally  on  December  2,  1903,  the  defendant  held  three  demand 
notes  of  the  corporation,  aggregating  $15,000,  upon  wliich  interest 
WHS  due,  these  notes  also  being  indorsed  by  Mr.  and  Mrs.  Lpftus. 

On  October  9,  1903,  at  a  time  when  it  does  not  appear  that  TV.  C. 
Loftus  &  Company  was  insolvent,  the  defendant  had  received  from 
Thomas  J.  Loftus,  the  president  of  tlie  company,  as  collateral  secu- 
rity for  the  notes  of  W.  C.  Loftus  &  Company,  a  mortgage  made  by 
Thomas  J.  Loftus  and  Mary  K.  Loftus,  his  wife,  for  $5,000  and  an 
assignment  of  a  bond  and  mortgage  for  $0,000  made  by  one  Russell  to 
Ellen  Murtha,  the  assistant  and  bookkeeper  of  Thomas  J.  Loftus. 
It  was  assumed  by  the  court  below  and  by  counsel  on  their  briefs 
that  with  these  mortgages  and  the  indorsement  of  Mary  R.  Loftus 
and  a  guaranty  by  her  the  defendant's  loan  was  fully  protected  and 
jiecnred.  It  further  appeared  that  W.  C.  Loftus  &  Company 
kept  a  deposit  account  with  defendant,  in  which  hud  been  kept 
a  substantial  balance  until  November  14,  1003,  when  the  account 
became  overdrawn  by  the  sum  of  $513.50,  in  which  condition 
it  remained  until  December  2,  1903.  *  On  this  latter  date  the 
corporation  deposited  with  defendant  a  sum  more  than  sufficient  to 
make  good  the  overdraft  and  to  pay  the  amount  due  upon  the 
notes.  On  the  same  day  the  corporation  drew  and  gave  to  the 
defendant  bank  its  check  on  said  bank  for  $15,594:.01,  and  received 
from  the  bank  the  notes  and  the  collateral  which  had  been  given  to 
secure  tliem.  On  the  same  day  the  corporation  drew  checks  in 
favor  of  three  other  creditors,  thereby  exhausting  its  deposit  account 
with  defendant.  On  the  very  next  day  a  petition  in  bankruptcy 
was  tiled,  and  in  due  course  W.  C.  Loftus  &  Company  was  adjudged 
a  liankrupt  and  plaintiff  was  appointed  trustee. 

It  appears  that  the  payments  made  by  the  corporation  on  Decem- 

l)er  second  represented  the  proceeds  of  a  sale  of  its   mei-chandise 

'stock  and  had  practically  exhausted  its  entire  assets,  leaving  only 

about  $200  to  pay  claims  aggregating  about  $27,000,  but  this  fact 

was  not  known  to  defendants. 

The  statute  under  which  plaintiff  claims  (Stock  Corp.  Law,  §  -18),  in 
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so  far  as  it  is  applicable  to  this  case,  reads  as  follows  :  "  No  convey- 
ance, assignment  or  transfer  of  any  property  of  any  such  corporation 
*  *  *  nor  any  payment  made,  judgment  suffered,  ]ien  created 
or  security  given  *  *  *  when  the  corporation  is  insolvent,  or 
its  insolvency  is  imminent,  with  the  intent  of  givhig  a  preference  to 
any  pai'ticular  creditor  over  other  creditors  of  the  corporation,  shall 
be  valid  *  *  *,  Every  person  receiving  by  liieans  of  am*  such 
prohibited  act  or  deed  any  property  of  the  corporation  shall  be 
bound  to  account  therefor  to  its  creditors  or  stockholders  or  other 
trustees.  *  *  *  Jfo  such  conveyance,  assignment  or  transfer 
shall  be  void  in  the  hands  of  a  purchaser  for  a  valuable  consideration 
without  notice." 

The  statute  is  drastic  in  the  extreme,  and  applies  whenever  a  cor- 
poration is  insolvent  or  its  insolvency  is  imminent,  if  the  payment 
or  transfer  is  made  with  intent  on  the  part  of  the  debtor  to  give  a 
preference,  without  regard  to  the  creditor's  intent  or  even  liis 
knowledge  as  to  the  actual  or  imminent  insolvency  of  the  debtor. 
{Miinson  V.  Genesee  Iron  <&  Brass  Works^  37  App.  Div.  203.)  The 
court  below  found  that  W.  C.  Loftus  &  Company  was  insolvent  on 
December  2,  1903,  and  the  evidence  fully  sustains  that  finding.  It 
also  found  that  tlie  payment  of  $15,594.01  to  the  defendant  was 
preferential,  and  awarded  plaintiff  a  judgment  for  that  amount. 

The  serious  question  in  the  case  is  whether  or  not  this  finding  is 
supported  by  the  facts.  In  considering  this  question  it  is  necessary 
to  bear  in  mind  the  fact  that  the  bank  held  ample  security  for  tlie 
notes,  and  that  it  does  not  appear  that  the  corporation  was  insolvent 
when  the  security  was  given,  or  that  it  was  so  given  with  a  view  to 
preferring  the  bank.  In  this  respect  tlie  case  presented  by  the  evi- 
dence differs  widely  from  Hilton  v.  Ernst  (38  App.  Div.  94)  and 
Salt  V.  Ensign  (79  Ilun,  107),  much  relied  upon  by  the  respondent. 
In  Salt  V.  Ensign  an  insolvent  corporation,  in  contemplation  of 
insolvency,  sold  and  delivered  goods  to  a  third  party,  upon  the 
agreement  that  the  jDrice  thereof  should  be  paid  to  an  unsecured 
creditor  in  satisfaction  of  his  debt.  In  Hilton  v.  Ernst,  the  Kil- 
mer  Manufacturing  Company,  of  which  plaintiff  was  receiver,  had 
assigned  to  defendants  certain  accounts  as  security  for  an  indebted- 
ness. One  of  these  accounts  had  been  collected  by  the  officer  of  the 
Kilmer  Manufacturing  Company  and  the  proceeds  converted.     The 
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Kilmer  Manu f act u ring  Company,  ou  the  verge  of  insolvency,  assigned 
otlier  accoants  to  take  the  place  of  the  one  which  had  been  wrong- 
fully collected  ;  it  was  this  last  assignment  whicli  was  declared  void, 
upon  the  rather  narrow  ground  that  the  debt  for  which  it  was  given 
was  that  arising  out  of  the  collection  and  conversion  of  the  proceeds 
of  the  earlier  security,  and  not  the  original  debt  for  which  the  prior 
security  had  been  given,  and  thus  the  case  really  turned  on  the  point 
that  security  had  been  given  in  contemplation  of  insolvency  for  a 
d3l)t  not,  therefore,  secured.  It  was  held  in  Dutcher  v.  Irnporters 
&  Traders^  Nat.  Bank  (59  N".  Y.  5),  in  a  case  arising  under  the 
Bevised  Statutes,  that,  even  in  the  case  of  a  company  known  to  its 
officers  to  be  insolvent,  a  payment  or  sale  made  in  the  usual  and  ordi- 
nary course  of  business  by  the  company,  and  one  which  would  have 
been  made  in  the  same  way  if  the  company  had  l)een  prosperous 
and  solvent,  could  not  be  said  to  have  been  made  in  contemplation  of 
insolvency.  In  that  case  an  insolveiit  bank  had  paid  a  check  drawn 
upon  it  by  a  depositor.  In  Paulding  v.  Chrome  Steel  Co.  (94  N.  Y. 
331)  the  validity  of  a  chattel  mortgage,  given  as  security  for  a  debt, 
was  upheld  although  executed  on  the  very  eve  of  insolvency, 
because  it  was  simply  tlie  carrying  out  of  an  agreement  previoiibly 
made  by  the  company  to  give  such  security,  and  was  given  in  sub- 
stitution of  a  prior  mortgage  winch  had  been  proved  to  have  been 
defectively  executed.  The  particular  point  in  all  of  the  foregoing 
eases  applicable  to  the  present  is  that  they  recognize  the  superior 
ri;^!itof  a  creditor  holding  security  given  in  the  regular  corrse  of  busi- 
ne^3  and  not  in  contemplation  of  insolvency  to  hold  his  security  and 
r&ilize  upon  it  after  insolvency,  even  if  he  thereby  is  paid  his  debt 
in  full,  and  the  unsecured  creditors  get  nothing. 

The  ix)sition  of  the  defendant  on  and  prior  to  December  2,  1003, 
was  that  it  held  ample  security  for  its  loan  to  the  Loftus  Company, 
and  had  an  absolute  right  to  realize  upon  that  security.  We  think 
that  the  act  of  Loftus  &  Company  in  depositing  on  December  2, 
1303,  the 'cash  received  from  the  sale  of  its  merchandise  assets,  and 
immediately  checking  out  the  amount  to  the  defendant  bank  and  a 
few  other  favored  creditors,  must  be  considered  as  a  payment  to  the 
bank  of  the  loan  represented  by  the  notes.  But  to  the  extent  that 
the  hank  then  held  collateral  in  the  sliape  of  the  mortgages  executed 
by  Hr.  and  Mrs.  Loftus  and  by  Eussell,  the  bank  was  entitled  to 
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hold  the  securities  until  the  debt  was  paid,  even  if  thereby  it  received 
a  larger  proportion  of  its  debts  than  other  creditoi^s  of  the  company 
were  able  to  realize.  When  the  company  tendered  payment  of  the 
notes  the  bank,  having  no  knowledge  of  its  insolvency,  was  justified 
in  accepting  the  payment,  and  having  done  so  was  bound  to  return 
the  collateral  security  as  to  which  it  had  no  further  right  or  claim. 

It  was  by  such  payment,  up  to  the  value  of  the  mortgages,  put  iu 
no  better  position  than  it  had  been  before,  but  if  now  required 
to  repay  the  money  it  will  be  in  a  much  worse  position,  for  plaintiff 
does  not  offer,  nor  does  it  appear  that  he  is  able,  to  restore  this 
security  to  the  bank.  We  attach  no  importance  to  the  fact  that 
one  mortgage  apparently  covered  property  of  Mrs.  Loftus,  and 
thit  the  other  seems  to  have  been  the  individual  property  of  Tliomas 
J.  Loftus.  As  between  the  bank  and  the  insolvent  company  the 
mortgages  were  the  property  of  the  company.  They  had  been 
given  to  the  bank  by  the  president  of  the  company  as  collateral  for 
thj  company's  indebtedness.  Thomas  J.  Loftus  was  both  president 
and  treasurer  of  the  company,  and,  evidently,  its  active  business 
manager.  lie  had  signed  the  notes,  and  the  check,  as  he  had  a 
right  to  do,  in  the  name  of  the  company,  and  in  its  behalf  had 
deposited  the  collateral.  In  deahng  with  liim  the  bank  was  dealing 
with  the  company,  and  in  returning  the  security  to  him  it  had 
returned  it  to  the  company. 

In  so  far,  therefore,  as  the  check  given  to  the  bank  on  December 
2,  1903,  represented  the  value  of  the  two  mortgages  then  held  by 
the  bank  as  collateral  security,  we  do  not  consider  that  the  payment 
can  properly  be  said  to  have  been  preferential.  As  to  so  much  of 
the  payment  as  exceeded  the  value  of  the  two  mortgages  a  different 
question  is  presented.  As  to  that  the  bank  held  no  security  except 
the  indorsements  of  Mr.  and  Mi-s.  Loftus  and  the  personal  guaranty 
of  Mrs.  Loftus.  So  far  as  these  are  concerned  the  bank  surrendered 
nothing  and  will  lose  nothing  if  it  is  required  to  pay  back  the 
money  to  the  receiver.  The  rule  is  that  in  cases  where  the  creditor 
innocently  receives  payment  from  the  principal  debtor,  which  he  is 
afterwards  required  to  repay  because  it  constituted  an  unlawful 
preference,  the  debt  will  not,  therefore,  be  considered  as  having 
been  paid  so  as  to  release  the  surety,  but  the  creditor  may  pui-sue 
his  remedy  against  the  surety  as  if  no  payment  had  been  made. 
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[Sitaris  v.  Fourth  Nat.  Bank^  117  Fed.  Rep.  1,  and  cases  therein 
cited.)  Consequently  the  defendant  bank,  even  if  required  to 
repay  so  much  of  the  $15,591.01  as  was  secnred  only  by  the 
iudorsenients  and  guaranty  of  Mr.  and  Mrs.  Loftns,  will  be  put  in 
no  worse  position  than  it  would  have  been  in  if  no  payment  had 
ever  been  made,  but  may  still  recover  from  the  guarantors.  Our 
oondasion  is,  therefore,  that  in  so  far  as  the  debt  to  the  bank  was 
secured  bj  the  two  mortgages  above  referred  to,  up  to  the  value  of 
these  mortgages,  the  payment  on  December  2,  1903,  was  not 
preferential  and  void,  but  was  received  in  good  faith  and  for  a 
valuable  consideration,  to  wit,  the  surrender  of  collateral  security 
to  the  benefit  of  which  tlie  bank  cannot  now  be  restored,  but  as  to 
the  sum  paid  to  the  benk,  not  secured  by  tlie  mortgages,  the  pay- 
ment mast  be  considered  as  preferential  and  void,  the  bank  iiaving 
surrendered  no  security  therefor  which  is  not  now  as  available  to 
it  as  it  was  bafore  the  debt  was  paid. 

It  may  be  that  in  another  action,  upon  proper  proofs,  the  plain- 
tiff can  recover  from  defendant  bank  the  l|5,000  originally  loaned 
to  Thomas  J.  Loftus  personally  and  afterwards  merged  into  the 
indebtedness  of  W.  C.  Loftus  &  Company,  but  neither  the  allega- 
tions of  the  complaint  nor  the  evidence  would  justify  a  recovery 
upon  that  ground  in  the  present  action. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 

Patterson,  P.  J.,  and  Clarke,  J.,  concurred. 

Ingraham,  J.  (concurring) : 

I  concur  in  the  result,  but  I  do  not  concur  in  wbat  is  said  by  Mr, 
Justice  Scott  as  to  the  right  of  the  plaintiff  to  recover  any  portion 
of  this  payment  made  to  the  defendant,  for  the  reasons  stated  in 
my  dissenting  opinion  in  the  case  of  Perry  v.  Van  Harden  Trust 
Co.  (118  App.  Div.  288),  decided  herewith. 

McLaughlin,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event    Order  filed. 
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Robert  G.  Perry,  as  Trustee  in  Bankrnptcy  of  Broadway  Trimmed 
Hat  Company,  a  Bankrupt,  Appellant,  v.  Van  Norden  Trust 
Company,  Respondent. 

First  Department,  March  22,  1907. 

Bankruptcy  —  unlawful  preference  by  corporation  ^  Stock  Corporation 
Law,  section  43,  construed  —  facts  showing  unlawful  preference  — 
bills  and  notes  —  indorser  not  discharged  when  payment  by  maker  ia 
unlawful  preference. 

To  constitute  an  unlawful  preference  by  an  insolvent  corporation  under  sectien 
48  of  the  Stock  Corporation  Law,  it  is  only  necessary  that  the  corporstiou 
shall  le  insolvent  or  its  insolvency  imminent  and  that  the  payment  stiall  have 
been  made  or  tlie  security  given  with  the  intent  on  the  part  of  the  debtor  to 
give  a  preference.  The  intent  of  the  creditor  or  his  knowledge  as  to  the 
iniolvency  of  the  debt  ir  or  the  intent  of  the  debtor  is  imm.iterial.  lit,  hov- 
ever,  the  creditor  parts  wiih  a  valuable  consideration  and  is  without  notice  of 
the  insolvency  or  its  imminence,  he  stands  in  the  position  of  a  purchaser  for 
value  witliout  notice,  and  the  transaction  is  not  avoided. 

It  is  not  necessary  to  uncover  the  **  mind"  of  an  insolvent  corporation  in  order 
to  ascerUiiu  its  intent,  and  when,  being  insolvent,  it  gives  all  its  assets  to  one 
creditor,  leaving  claims  amounting  to  $10,000  entirely  unprovided  for,  the 
facts  show  an  intent  tj  give  an  unlawful  preference. 

If  a  creditor  holding  secuiity  i  inoceutly  and  in  the  due  course  of  business 
accepts  payment  from  the  insolvent  corporation  and  surrenders  security  to 
which  it  cannot  be  restored,  the  payment  is  not  preferential  or  contrary  U)  the 
statute.  If,  however,  no  security  is  surrendered  the  rule  does  not  apply. 
Thee  is  no  surrender  of  security  by  the  payment  of  a  note  indorsed  by  a  third 
person,  because  recourse  against  tlie  indorser  is  not  lost  if  the  creditor  be 
required  to  repay. 

Ordinal iiy  payment  of  a  note  by  the  maker  terminates  the  liability  of  the 
indorser,  but  the  receipt  of  a  prcferenti.il  payment  of  an  indorsed  note  con- 
trary to  tlie  statute  is  in  contemplation  of  law  no  payment  and  the  indorser  is 
not  release;!. 

A  business  corporation  liable  on  four  promissory  notes  indorsed  by  a  third  person 
and  held  hy  the  defendmt  trust  company  and  b.ing  insolvent,  sold  all  its 
property  and  deposited  $1,000  witli  the  defendant  at  the  same  time  borrowing 
$3,000  which  it  credited  on  its  acposit  arcoiint  and  secured  by  an  assignment 
of  its  outstanding  accounts.  The  insolvent  corp:  ration  thereupon  drew  its 
check  for  its  total  deposit  and  gave  it  to  the  defendant  in  payment  of  the 
unmatured  notes  leaving  itself  without  assets  to  meet  the  claims  of  other 
creditors.     On  all  tlir^  evidence. 

UiU,  that  the  trnnsaction  was  an  unlfiwful  preference  obnoxious  to  the  Btatuta 

Ingraham  and  McLaughlin,  JJ.,  dissented,  with  opinion. 
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Appeal  by  the  plaintiff,  Eobert  G.  Perry,  as  trustee,  etc.,  from  a 
jadgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  20th 
day  of  July,  1906,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  dismissing  the  complaint  upon 
the  merits. 

/.  G,  Engd,  for  the  appellant. 

Edward  W.  S.  Johnstony  for  the  respondent. 

Scott,  J.: 

In  the  year  1904  the  Broadway  Trimmed  Hat  Company,  a 
domestic  stock  corporation,  had  a  deposit  account  with  the  defend- 
ant trust  company,  and  at  various  times  obtained  from  that  company 
loans  represented  by  promissory  notes  and  secured  by  the  assign- 
ment of  outstanding  accounts.  On  May  23,  1904,  the  trust  com- 
pany held  two  promissory  notes  of  the  trimmed  hat  company,  one 
dated  February  17,  1904,  for  $2,100,  payable  on  demand,  and 
secured  by  the  assignment  of  outstanding  accounts,  and  the  other 
dated  May  12,  1904,  for  $4,600,  payable  on  demand,  and  also  secured 
by  the  assignment  of  outstanding  accounts.  On  these  assigned 
acconnts  the  defendant  has  collected  $857.45  more  than  the  amount, 
with  interest,  due  on  the  notes.  On  the  same  date  the  defendant 
held  three  other  promissory  notes  of  the  trimmed  hat  company 
dated  respectively  February  1,  1904,  March  7,  1904,  and  April  28, 
1904,  the  first  two  being  for  $500  each  and  the  third  for  $3,000, 
each  being  payable  four  months  after  its  date,  and  all  being 
indorsed  by  one  Max  Feist.  For  these  notes  the  defendant  held  no 
security  save  such  as  was  implied  by.  the  indorsement  of  Max  Feist. 
On  said  May  23,  1904,  the  Broadway  Trimmed  Ilat  Company 
sold  out  all  its  merchandise  and  fixtures.  On  the  following  day. 
May  24, 1904,  it  deposited  the  sum  of  $1,000  in  the  defendant  trust 
company  and  borrowed  from  said  company  the  sum  of  $3,000, 
which  was  credited  on  its  deposit  account  with  said  trust  company 
and  as  security  for  which  the  trimmed  hat  company  assigned  to 
the  trust  company  all  of  its  outstanding  accounts  not  theretofore 
asBigned,  as  well  as  the  equity  in  the  accounts  which  had  thereto- 
App.  Div.— Vol.  CXVIII.        19 
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fore  been  assigned  as  security  for  the  loans  of  February  seven- 
teenth and  May  twelfth.  The  trimmed  hat  company  thereupon 
drew  a  check  upon  said  trust  company  for  $4,000,  which  it  deliv- 
ered to  the  trust  company  in  payment  of  the  unsecured  and 
unmatured  notes  of  February  first,  March  seventh  and  April  twenty- 
eighth.  By  these  transactions  the  Broadway  Trimmed  Hat  Com- 
pany denuded  itself  of  practically  all  its  assets,  leaving  nothing  to 
meet  the  claims  of  the  other  creditors  which  aggregated  about 
$10,000.  On  May  twenty-fourth  a  petition  in  bankruptcy  was 
filed  against  the  Broadway  Trimmed  Hat  Company,  and  in  due 
course  the  plaintiff  was  appointed  its  trustee  in  bankruptcy.  This 
action  is  brought  under  section  48  of  the  Stock  Corporation  Law 
(Laws  of  1892,  chap.  688,  as  amd.  by  Laws  of  1901,  chap.  354)  to 
recover  the  amount  paid  to  defendant  on  May  24,  1904,  as  a  pref- 
erential payment.  This  section,  so  far  as  material  to  this  action, 
reads  as  follows :  "  No  conveyance,  assignment  or  transfer  of  any 
property  of  any  such  corporation  by  it,  or  by  any  officer,  director 
or  stockholder  thereof,  nor  any  payment  mdde^  judgment  suffered, 
lien  created  or  security  given  by  it,  or  by  any  officer,  director  or 
stockholder  when  the  corporation  is  insolvent  or  its  insolvency  is 
imminent,  with  the  intent  of  giving  a  preference  to  any  particular 
creditor  over  other   creditors   of  the  corporation,  shall  be  valid 

*  *  *.  Every  person  receiving  by  means  of  any  such  prohibited 
act  or  deed  any  property  of  the  corporation  shall  be  bound  to 
account  therefor  to  its  creditors  or  stockholders  or  other  trustees. 

*  *  *  Every  transfer  or  assignment  or  other  act  done  in  viola- 
tion  of  the   foregoing  provisions   of  this   section   shall  be   void. 

*  *  *  No  such  conveyance,  assignment  or  transfer  shall  be  void 
in  the  hands  of  a  purchaser  for  a  valuable  consideration  without 
notice." 

The  terms  of  the  act  are  very  simple.  All  that  is  necessary  in 
order  that  it  shall  become  operative  is  that  the  corporation  shall  be 
insolvent,  or  its  insolvency  imminent,  and  that  the  payment  shall 
have  been  made  or  the  security  given  with  the  intent  on  the  part 
of  the  debtor  to  give  a  preference.  The  intent  of  the  creditor,  or 
his  knowledge  as  to  the  insolvency  of  the  debtor  or  of  the  intent 
of  the  debtor  is  immaterial.  If,  however,  the  creditor  parts  with 
valuable  consideration,  and  is  without  notice  of  the  insolvency  or  its 
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imminence,  he  stands  in  the  position  of  a  purchaser  for  value  and 
without  notice,  and  the  transaction  is  not  avoided.  That  the  Broad- 
way Trimmed  Hat  Company  was  insolvent  on  May  24,  1904,  is  indis- 
putable, and  there  can  be  no  doubt  whatever  that  when  it  gave  all 
its  assets  to  one  creditor,  leaving  claims  amounting  to  $10,000 
entirely  unprovided  for,  it  meant  to  prefer  the  creditor  to  whom 
the  assets  were  given.  It  is  not  necessary  to  imcover  the  mind  of 
a  debtor  in  order  to  ascertain  his  intent,  when  the  natural,  prob- 
able and  indeed  inevitable  consequence  of  his  acts  is  to  effect  a 
preference. 

The  transaction  of  May  24,  1904,  between  the  trimmed  hat 
company  and  the  defendant  cannot  be  treated  or  considered  other- 
wise than  as  a  device  to  give  to  defendant,  nnder  the  guise  of  a 
new  loan,  secnrity  for  the  unsecured  loan  represented  by  the 
unmatured  notes.  The  pi^etended  loan  of  $3,000 ;  the  crediting  of 
that  amount  on  the  deposit  account  of  the  trimmed  hat  company, 
and  the  immediate  payment  of  the  amount  to  defendant  as  pay- 
ment of  the  unsecured  notes  was  obviously  a  mere  bookkeeping 
device.  The  net  result  was  tliat  for  its  claim  of  $4,000  represented 
by  the  three  unsecured  notes,  the  defendant  received  a  cash  pay- 
ment of  $1,000,  and  an  assignment  of  accounts,  leaving  its  claim 
only  $3,000  now  represented  by  a  single  note.  The  case  must  be 
considered  as  if,  on  May  twenty-fourth,  the  trimmed  hat  company 
liad  paid  $1,000  in  cash  on  account  of  its  $4,000  debt  and  had 
assigned  the  accounts  as  security  for  the  balance  of  $3,000.  In  this 
view  the  case  would  be  a  simple  one,  and  the  plaintiffs  right  to  a 
judgment  perfectly  clear,  but  for  the  fact  that  the  notes  for 
$4,000  taken  up  on  May  24,  1904,  bore  the  indoreement  of  Max 
Feist,  conceded  upon  the  trial  to  have  been  perfectly  solvent  and 
responsible. 

If  a  creditor,  holding  security,  innocently  and  apparently  in  the 
due  course  of  business,  accepts  payment  even  from  an  insolvent 
corporation,  and  thereupon  surrenders  his  security  to  which  he 
cannot  be  restored,  the  payment  cannot  be  said  to  bo  preferential 
and  contrary  to  the  statute,  because  the  creditor  has  received  the 
payment  in  good  faith  and  upon  a  valuable  consideration.  If,  how- 
ever, tlie  creditor  has  surrendered  no  security  the  rule  does  not 
apply.    The  only  security  the  trust  company  held  was  the  indorse* 
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meiit  of  Max  Feist,  and  tliat  security  it  will  not  have  lost  even  if  it 
now  be  required  to  return  to  the  trustee  the  monej,  and  the  accounts 
or  the  proceeds  of  the  accounts,  which  were  assigned  to  it  on  May 
24,  1904. 

Ordinarily,  of  course,  tlie  payment  of  a  note  by  the  maker  termi- 
nates the  liability  of  the  indorser,  but  the  receipt  of  a  preferential 
payment,  contmry  to  the  statute,  of  an  indorsed  note,  is  in  the  con- 
templation of  law  no  payment  at  all,  and  does  not  release  the 
indorser.  {Swarta  v.  Fourth  Nat,  Banhy  117  Fed.  Rep.  1 ;  Petty 
V.  Coolce,  L.  R  6  Q.  B.  790-796 ;  Brandt  Suretyship  [8d  ed.], 
§  368;  Williams  v.  Gilchrist^  11  N.  H.  535;  Watson  v.  Poaguej 
42  Iowa,  582.)  The  defendant  trust  company,  in  surrendering  the 
notes  indorsed  by  Feist,  did  not  discharge  him,  but  retained  what- 
ever right  of  recourse  it  then  had  against  him.  So  far  as  he  was 
concerned,  its  position  remained  unaltered  and  the  debt  remained 
unpaid,  and  it  does  not  appear  that  the  defendant  has  in  any  way 
lost  its  right  of  recourse  against  Feist,  the  indorser.  If  it  appeared, 
as  it  does  not  in  the  case  as  presented  to  us,  that  the  defendant, 
believing  in  good  faith  that  its  claim  had  been  discharged  by  pay- 
ment, and  acting  upon  that  belief,  had  by  act  or  omission  effectually 
discharged  the  indorser  a  different  question  might  be  presented, 
which,  however,  it  is  not  necessary  to  consider  at  present.  We  are, 
therefore,  of  the  opinion  that  upon  the  evidence  the  payment  to  the 
defendant  trust  company  of  $1,000  on  May  24, 1904,  and  the  assign- 
ment to  it  on  that  day  of  the  accounts  until  then  unassigned,  and  of 
the  equity  in  the  accounts  previously  assigned  was  preferential, 
contrary  to  the  statute  and  void,  and  that  the  plaintiff  is  entitled  to 
recover  the  $1,000  and  whatever  may  have  been  collected  upon  the 
accounts  and  the  equities  attempted  to  be  assigned,  and  a  reassignment 
of  so  many  thereof  as  have  not  been  collected. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 

Patterson,  P.  J.,  and  Clarke,  J.,  concurred ;  Inqsaham  and 
McLaughlin,  JJ.,  dissented. 

Ingraham,  J.  (dissenting): 

The  only  indebtedness  that  existed  in  favor  of  the  defendant 
against  the  Broadway  Trimmed  Hat  Company  was  that  evidenced  by 
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three  promissory  notes  made  by  the  corporation  to  the  order  of  itself 
and  indorsed  by  one  Max  Feist.  These  notes  had  been  disconnted 
by  the  defendant  and  belonged  to  it.  It  was  conceded  upon  the  trial, 
and  the  court  found,  that  the  indorser  was  solvent,  and  the  bank 
eonld  have  collected  the  note  from  liiin  if  it  had  not  been  delivered  by 
the  defendant  to  the  maker.  This  being  the  situation,  the  corpora- 
tion, liaving  on  deposit  with  the  defendant  a  sum  of  money  exceed- 
ing the  amonnt  of  these '  notes,  paid  to  the  defendant  the  amount 
thereof,  althongh  not  yet  due,  and  obtained  a  delivery  of  the  notes 
from  the  defendant.  It  subsequently  appeared  that  this  corpora- 
tion was  insolvent,  but  it  is  not  alleged  that  tlie  defendant  had  any 
knowledge  or  reason  to  suppose  that  it  was  insolvent  or  had  notice 
of  any  fact  to  pnt  it  upon  inquiry.  It  held  tliese  notes,  indorsed  by 
a  perfectly  solvent  indorser,  and  it  had  a  right  to  dispose  of  them 
to  any  one  that  it  pleased.  At  the  request  of  the  maker  of  the  notes 
it  transferred  them  to  it  and  received  the  value  thereof.  Upon  the 
trial  the  plaintiff  conceded,  and  the  court  found,  that  the  defendant 
acted  in  good  faith  in  its  transactions  with  the  Broadway  Trimmed 
Hat  Company;  that  the  defendant  did  not  at  any  of  the  times  men- 
tioned have  any  knowledge  or  notice  of  any  intent  on  the  part  of 
the  Broadway  Trimmed  Hat  Company,  or  its  officers,  to  give  to 
tliis  defendant  a  preference  over  other  creditors  of  the  said  com- 
pany ;  that  the  defendant  did  not  at  any  of  the  times  mentioned 
have  any  intent  on  its  part  to  acquire  a  preference  over  other  cred- 
itors of  the  Broadway  Trimmed  Hat  Company,  and  that  neither 
said  company  nor  its  officers  had  any  intent  in  any  of  its  transactions 
with  this  defendant  to  create  thereby  a  preference  to  tliis  defendant 
over  other  creditors  of  the  said  Broadway  Trimmed  Hat  Company  ; 
and  that  no  transaction  had  by  said  company  with  this  defendant 
did,  in  fact,  create  any  preference  to  tlie  defendant  over  other 
creditors  of  the  Broadway  Trimmed  Ilat  Company. 

1  think  that  these  findings  are  sustained  by  the  evidence.  What 
the  defendant  had  and  what  it  was  entitled  to  retain  was  the  obli- 
gations of  the  Broadway  Trimmed  Hat  Company,  secured  by  the 
indorsement  on  the  notes.  It  had  a  perfect  right  to  sell  those  obli- 
gations ;  and  a  sale  of  the  instruments,  either  to  the  maker  of  the 
notes,  to  the  indorser,  or  to  a  third  party,  was  not  a  mere  payment 
of  the  indebtedness,  but  was  a  transfer  of  the  obligations,  including 
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the  liability  of  the  maker  of  the  notes  and  the  indorser.  A  transfer 
of  that  paper  to  the  maker,  with  the  indorsement  intact  and  the 
indorser  liable  for  the  payment  of  the  notes  when  due,  transferred 
the  right  of  the  defendant  to  collect  the  notes.  I  cannot  see  that 
there  is  any  difference  between  a  transfer  of  the  obligation  of  an 
indorser  npon  a  promissory  note  and  the  transfer  of  any  other 
property  held  by  a  creditor  to  secure  the  payment  of  an 
indebtedness. 

It  is  suggested  that,  notwithstanding  this  transfer,  the  defendant, 
npon  the  payment  of  the  amount  received  by  it  from  the  corpora- 
tion to  the  trustee  in  bankruptcy,  would  havo  the  right  to  enforce 
the  obligation  of  the  indorser ;  but  the  obligation  of  the  indorser 
necessarily  depends  upon  the  notes  being  presented  for  payment 
when  due,  and  notice  of  non-payment  thereof  to  the  indorser ;  and 
if  these  notes  were  never  presented  for  payment,  or  notice  of  non 
payment  given  to  the  indorser,  I  cannot  see  how  the  indorser  can 
be  held  liable.  By  the  defendant's  surrendering  the  notes  to  the 
maker,  it  parted  with  all  interest  in  the  notes  and  put  it  out  of  its 
power  to  hold  the  indorser  liable,  and,  so  far  as  appeai-s,  the  notes 
never  were  presented  for  payment  when  they  became  due  so  as  to 
hold  the  indorser.  To  treat  this  transfer  of  an  existing  valid  obli- 
gation which  the  bank  could  enforce  as  a  simple  preference,  void 
under  the  statute,  without  requiring  the  corporation  or  the  trustee 
succeeding  to  its  right  to  restore  to  the  defendant  the  notes  which 
it  delivered  to  the  corporation  upon  the  payment  of  the  money, 
with  the  liability  of  the  indorser  intact,  would  be,  it  seems  to  me,  a 
violation  of  settled  legal  principles.  The  action  is  in  equity  to 
enforce  a  liability,  designed  to  prevent  the  payment  of  favored 
creditors  by  a  corporation.  It  seems  to  me  that  this  statute  is  not 
applicable  where  the  substantial  transaction  is  not  solely  the  prefer- 
ence of  a  debt  due  by  a  corporation,  but  involves  a  transfer  by  a 
creditor  of  property  or  security  which  it  held  to  secure  the  jmy- 
ment  of  the  indebtedness,  and  where  the  creditor  acts  in  entire 
good  faith  without  any  notice  of  the  insolvency  of  the  debtor  or  oi 
any  intent  on  its  part  to  create  a  preference. 

It  has  been  assumed  that  the  intent  of  the  creditor,  or  any  knowl- 
edge or  information  sufficient  to  put  the  creditor  upon  inquiry  as 
to  the  solvency  of  the  debtor,  or  as  to  the  intent  with  which  a  pay- 
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ment  was  made,  is  entirely  immaterial ;  that  all  that  has  to  be 
proved  to  entitle  a  trastee  or  receiver  of  a  corporation  to  recover  is 
an  undisclosed  intent  on  the  part  of  the  debtor  corporation  to  prefer 
one  creditor  over  others.  The  statute  provides  that  "no  *  *  * 
payment  made  *  *  *  by  it  (a  corporation),  or  by  any  officer, 
director  or  stockholder  when  the  corporation  is  insolvent  or  its 
insolvency  is  imminent,  with  the  intent  of  giving  a  preference  to 
any  particular  creditor  over  other  creditors  of  the  corporation,  shall 
be  valid.''  If  the  question  were  an  open  one,  I  should  have 
considerable  doubt  as  to  whether  the  intent  to  give  a  preference  to 
a  particular  creditor  must  not  be  an  intent  in  which  both  the  party 
making  the  payment  and  the  party  receiving  the  payment  partici- 
pated. A  corporation  transacting  business,  apparently  solvent  and 
ia  good  credit,  giving  and  receiving  credit  and  paying  its  debts  in 
usual  course  as  they  become  due,  may  still  be  insolvent,  although 
its  condition  be  concealed  from  its  creditors  and  others  transacting 
basiness  with  it.  It  does  not  seem  that  it  could  have  been  the 
intent  of  this  statute  to  justify  a  recovery  from  creditors  whose 
debts  have  been  paid,  upon  proof  that  the  corporation  was  insolvent 
and  that  its  officers  making  the  payment  knew  that  it  was  insolvent, 
and  from  that  adduce  the  inference  that  they  or  the  coi-poration 
intended  to  create  a  preference.  If  this  construction  of  the  lawv  is 
correct,  years  after  a  payment  has  been  made  by  a  corporation  to  a 
creditor,  a  trustee  in  bankruptcy  or  a  receiver  can  recover  back  the 
money  actually  paid  in  satisfaction  of  an  existing  debt,  merely 
because  of  an  undisclosed  intent  of  an  officer  of  the  corporation 
making  the  payment,  when  the  money  was  received  by  the  creditor 
in  good  faith  in  payment  of  the  corporation's  conceded  indebted- 
ness to  it.  But  certainly,  where  it  appears  that  the  transaction  was 
not  solely  the  payment  of  a  debt,  but  obtaining  from  a  creditor  the 
flecurity  which  the  creditor  held  for  the  payment  of  a  debt,  a  find- 
ing that  no  preference  was  intended  within  the  statute  should  be 
sustained. 
I  think,  therefore,  that  this  judgment  should  be  affirmed. 

MoLaughlin,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event 
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Hbkky  Belden,  as  Administrator,  etc.,  of  Henry  Belden,  Deceased, 
Kespondent,  v.  William  Belden  and  Othens,  Appellants. 

First  Department,  March  22,  1907. 

Executors  and  administrators  —  administrator  whose  letters  are  revoked 
on  probate  of  will  not  reinstated  by  judgpnent  declaring  probate 
invalid  —  such  administrator  not  entitled  to  continue  former  action. 

After  letters  of  administration  were  issued  an  alleged  will  was  disco vered  and 
subsequently  admitted  to  probate,  the  decree  revoking  the  prior  letters  of 
administration.  Thereafter,  in  an  action  under  section  2653a  of  the  Code  of 
Civil  Procedure,  the  will  was  declared  not  to  be  the  will  of  the  decedent,  and 
the  probate  was  ad  j  udged  invalid.  The  prior  administrator  on  his  appointment 
had  brought  action  to  reach  property  alleged  to  belong  to  the  estate. 

Beld,  that  the  action  abated  on  the  revocation  of  the  letters  of  administration  and 
could  only  be  revived  by  the  reappointment  of  an  administrator  in  a  new 
proceeding; 

That  the  fact  that  the  decree  admitting  the  will  to  probate  was  vacated  did  not 
reinstate  the  former  administrator; 

That  the  decree  of  the  surrogate  revoking  the  letters  of  administration  released 
the  surety  of  the  administrator  from  liability,  and  hence  the  former  adminis- 
trator not  having  given  an  enforcible  bond  was  not  entitled  to  continue  the 
former  action. 

Patterson,  P.  J.,  and  Houghton,  J.,  dissented. 

Appeal  by  tlie  defendants,  William  Belden  and  others,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Terni 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
jon  the  Ist  day  of  February,  1907,  denying  the  defendants'  motion 
to  declare  this  action  abated  unless  it  be  properly  revived. 

Ahram  L  Elkvs^  for  the  appellants. 

Charles  L.  Craig^  for  the  respondent. 

McLaughlin,  J. : 

On  the  3 Ist  of  August,  1902,  Henry  Belden,  then  a  resident  of 
the  city  of  New  York,  died.  On  the  Hth  of  June,  1904,  letters  of 
administration  were  issued  to  the  plaintiff,  and  as  such  he  shortly 
thereafter  brought  this  action  to  compel  the  defendant  William 
Belden  and  other  nominal  defendants  claiming  through  him  to 
account  for  certain  property  alleged  to  belong  to  the  intestate.     In 
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Octolxir,  190A,  the  defendant  William  Belden  discovered  what  pur- 
ported to  be  the  last  will  and  testament  of  Henry  Belden,  deceased, 
and  lie  filed  the  same  for  probate  and  on  the  24:th  of  March,  1905, 
the  same  was  dnly  admitted  to  probate  by  one  of  the  surrogates  in 
the  county  of  New  York,  and  in  the  decree  admitting  it  to  probate 
the  letters  of  administration  issued  to  this  plaintiff  were  revoked, 
and  letters  testamentary  issued  to  the  three  persons  named  in  the 
will  as  executors.  In  June,  1906,  one  of  the  persons  interested  in 
the  (^tate  of  the  decedent  brought  an  action  under  section  2653a  of  the 
Code  of  Civil  Procedure  to  obtain  an  adjudication  that  the  paper 
admitted  to  probate  was  not  the  will  of  Henry  Belden.  The  action 
thus  bronght  resulted  in  a  judgment  to  the  effect  that  the  paper 
was  not  the  last  will  and  testament  of  Henry  Belden,  deceased,  and 
probate  thereof  was  in  all  respects  invalid.  A  certified  copy  of  the 
judgment  was  thereafter  duly  filed  as  provided  in  the  section  of 
the  Code  referred  to,  with  the  clerk  of  the  Surrogate's  Court. 
Subsequently  this  action  being  upon  the  day  calendar  and  about  to 
be  reached  for  trial,  the  defendants,  by  an  order  to  show  cause, 
moved  that  the  same  be  declared  abated  unless  properly  revived  by 
the  estate  of  Henry  Belden  within  a  period  to  be  fixed  by  the 
conrt-     The  motion  was  denied  and  defendants  have  appealed. 

I  am  of  the  opinion  the  order  should  be  reversed.  The  plaintiff 
ceased  to  be  administrator  when  the  decree  of  the  Surrogate's 
Coort  was  entered  canceling  and  revoking  his  letters.  He  could 
neither  bind  the  estate,  nor  could  any  proceeding  against  him  have 
any  effect  upon  the  estate.  {Taylor  v.  Savage,  1  How.  [IT.  S.]  282.) 
The  decree  so  provides.  It  is  that  the  letters  of  administration 
theretofore  issued  to  him  "  be  and  the  same  hereby  are  revoked  and 
all  authority  and  right  of  the  said  Henry  Belden  as  such  adminis- 
trator are  hereupon  to  cease."  The  fact  that  the  decree  admitting 
the  will  to  probate  was  subsequently  vacated  and  set  aside  is  of  no 
importance  because  that  did  not  reverse  or  reinstate  the  decree 
which  revoked  the  letters  of  administration  issued  to  the  plaintiff. 
The  judgment  simply  determined  that  the  paper  writing  produced, 
purporting  to  be  the  last  will  and  testament  of  Henry  Belden,  was 
not  his  last  will  and  testament,  and  that  the  "  decree  and'  probate 
thereof  was  and  is  in  all  respects  invalid."  When  the  letters  of 
administration  issued  to  the  plaintiff  were  revoked  he  ceased  to  be 
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an  administrator  and  had  no  authority  in  any  way  to  bind  the  estate 
formerly  represented  by  him.  Wlien  letters  of  administration  are 
revoked,  the  Surrogate's  Court  is  only  authorized  to  grant  letters  of 
administration  to  the  successor  in  like  manner  as  if  the  former  let- 
ters had  not  been  issued  and  the  same  proceedings  are  required 
(Code  Civ.  Proc.  §  2693),  and  this  is  to  be  done  upon  a  petition 
setting  out  the  facts  showing  that  the  person  applying  for  letters  is 
entitled  to  them,  and  if  there  be  other  persons  having  an  equal  right, 
then  they  must  be  cited  to  appear.  (Id.  §§  2662,  2663;  Matter  of 
Engelhy^echt^  15  App.  Div.  541.) 

When  the  plaintiff  was  appointed  administrator  he  gave  a  bond, 
with  a  surety  satisfactory  to  the  surrogate,  for  the  faithful  discharge 
of  his  duties  as  such.  The  decree  revoking  the  letters  released  the 
surety  from  future  liability,  nor  was  any  liability  imposed  upon  the 
surety  by  the  judgment  in  the  Supreme  Court  declaring  the  decree 
admitting  the  will  to  probate  invalid.  One  cannot  act  as  an  adminis- 
trator without  giving  a  bond,  and  this  is  an  additional  reason  why 
the  judgment  in  the  Supreme  Court  did  not  reinstate  the  respondent 
as  administrator. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  granted,  with  ten 
dollars  costs,  unless  the  action  be  properly  revived  by  some  one 
representing  the  estate  of  the  deceased  within  twenty  days  after 
service  of  a  copy  of  tlie  order  of  this  court  and  notice  of  entry  of 
the  same. 

Ingraham  and  Clarke,  JJ.,  concurred ;  Patterson,  P.  J.,  and 
IIotJOHTON,  J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs,  unless  action  be  revived  as 
stated  in  opinion.     Settle  order  on  notice. 
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Julius  Catabd  and  Others,  Suing  in  Behalf  of  Themselves  and  of 
All  Other  Stockiiolders  of  the  Texas  Oil  and  Pipe  Line  Com- 
pany, a  Corporation,  "Who  May  Come  in  and  Contribute  to  the 
Expenses  of  This  Action,  Appellants,  v.  Texas  Crude  Oil  and 
Mining  Company,  a  Corporation,  Organized  and  Existing  under 
tlie  Laws  of  South  Dakota,  and  Others,  Respondents. 

First  Department,  March  22,  1907. 

Practice  —  compulBory  reference  in  action  for  accounting  not  authorized 
until  right  to  accounting  determined. 

In  an  equitable  action  for  the  specific  performance  of  an  alleged  agreement  and 
for  an  accounting,  when  the  execution  of  the  agreement  is  in  issue  there  can 
he  no  compulsory  reference  on  the  ground  that  the  examination  of  a  long 
account  is  involved  until  the  right  to  the  accounting  is  determined  by  trial  at 
Special  Term. 

Appeal  by  the  plaintiffs,  Julius  Cayard  and  otlicrs,  suing  in 
behalf  of  themselves,  etc.,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  30th  day  of  Novem- 
ber, 1906,  referring  the  action  to  a  referee. 

Waller  Carroll  Low^  for  the  appellants. 

McLauohlin,  J. : 

This  action  was  brought  for  the  specific  performance  of  an 
alleged  agreement  and  for  an  accounting. 

The  answers  of  the  different  defendants  put  in  issue  the  existence 
of  the  agreement  and  the  right  of  the  plaintiffs  to  the  relief  claimed. 
After  issue  had  been  joined,  an  order  was  made  referring  the  mat- 
ter to  a  referee  to  hear  and  determine,  and  the  plaintiffs  appeal 
therefrom. 

The  appeal  is  well  taken.  The  action  is  in  equity  and  the  right 
to  an  accounting  depends  upon  the  existence  of  the  alleged  agree- 
ment, and  this  having  been  denied  in  the  answers  of  the  different 
defendants,  it  was  the  issue  to  be  tried.  This  issue  does  not  requiro 
the  examination  of  a  long  account,  or  bring  the  case  within  the 
provisions  of    the   Code   (§  1013)  which   authorize  a  compulsory 
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reference.  The  plaintiflfs  are  entitled  to  have  the  question  of  their 
right  to  an  accounting  determined  by  a  trial  at  Special  Term, 
before  a  reference  can  be  ordered  to  take  an  account.  {Jones  v. 
Lester^  77  App.  Div.  174:;  Leary  v.  Albany  Brewing  Co,^  66  id. 
407 ;  Knox  v.  Gleason^  63  id.  99 ;  Hilton  v.  Hughes^  5  id.  226 ; 
Averill  v.  Emerson^  74:  Ilun,  157.)  If  it  be  there  determined  that 
the  riglit  to  an  accounting  exists,  then  a  reference  may  be  ordered. 
The  order  appealed  from,  therefore,  must  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  denied,  with  ten 
dollars  costs. 

Patterson,   P.   J.,   Ingraham,   Clarke   and   Houghton,   JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and   disbursements,  and 
motion  denied,  with  ten  dollars  costs.     Order  filed. 


Paul  R.  6r.  Horst,  Appellant,  v.  Montauk  Brewing  Company, 

Respondent 

First  Department,  March  22,  1907. 

Sale  —  delivery  of  goodB  to  railroad  to  order  of  vendee. 

In  an  action  by  a  seller  for  damages  by  reason  of  the  failure  of  the  buyer  to 
accept  and  pay  for  goods,  it  appeared  that  the  contract  called  for  the  sale  and 
delivery  of  twenty-four  bales  of  hops;  that  after  the  delivery  of  sixteen  bales 
by  the  seller  the  buyer  did  not  reply  to  the  seller's  demand  that  the  deliyery  of 
the  balance  be  accepted.  The  seller  stored  the  balance  of  the  hops,  branded 
and  tagged  with  the  name  of  the  buyer,  with  a  warehouseman  and  with  a  rail- 
road  company,  sending  the  invoices  to  the  buyer,  who  retained  the  same  without 
objection  but  failed  to  remove  the  hops.  The  seller  sent  the  buyer  a  second 
copy  of  the  invoices.  The  buyer  replied  claiming  the  right  to  take  the  hops  at 
his  convenience,  and  the  seller  being  notified  by  the  railroad  to  remove  the  hops 
stored  them  in  a  warehouse  for  the  buyer's  account  and  sent  him  the  warehouse 
receipts,  which  were  also  retained. 

By  the  custom  of  trade,  where  no  time  is  specified  for  delivery  of  hops,  it  must 
be  made  before  new  crops  come  in. 

Held,  that  the  complaint  was  improperly  dismissed; 

That  in  an  action  for  goods  sold  and  delivered  the  seller  may,  upon  tender  of 
performance  and  demand  of  payment  and  refusal,  treat  the  property  as  belong- 
ing  to  the  buyer  and  sue  for  the  recovery  of  the  agreed  price; 
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lliat  an  actual  physical  delivery  of  the  goods  is  not  necessary,  and  where  manual 
ddivery  of  the  goods  is  inconvenient  on  account  of  bulk,  placing  them  iu  the 
power  of  the  buyer  with  a  symbolic  delivery  by  forwarding  the  warehouse 
receipts,  is  sufficient. 

HocGHTOK,  J.,  dissented. 

Appeal  by  the  plaintiff,  Paul  K.  6.  Horst,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  19th  day  of  Octo- 
ber, 1906,  upon  the  dismissal  of  the  complaint  by  direction  of  the 
court  at  the  close  of  the  plaintiff's  case  upon  a  trial  at  the  New 
York  Trial  Term. 

George  A.  Strong^  for  the  appellant. 

Martin  S,  Lynch^  for  the  respondent. 

McLaughlin,  J. : 

On  the  1st  of  March,  1905,  the  defendant  purchased  from  the 
plaintiff  forty  bales  of  hops,  as  evidenced  by  a  written  instrument, 
of  which  the  following  is  a  copy : 

"Brooklyn,  N.  Y.,  March  Ut,  1905. 
"Bought  to-day  of  Mr.  Paul  Ilorst  (20)  twenty  bales  choice 
Oregons  at  29  cts.,  (20)  twenty  bales  choice  New  York  State  hops 
at  30  ct^.  per  lb.,  deliverable  in  10  or  15  bale  lots,  as  per  written 
order  of  Montauk  Brewing  Company,  payable  in  ten  days  after 
delivery.  Samples  to  be  submitted  must  be  satisfactory. 
"MONTAUK  BEEWING  COMPANY. 

"  By  C.  D.  KniNEiiART. 

"CUARLES   AlBRESCH." 

In  May  following  sixteen  bales  of  the  New  York  State  hops  were 
delivered  and  paid  for.  This  action  was  brought  to  recover  the 
purchase  price  of  the  other  twenty-four  bales,  the  complaint  alleging 
delivery  and  defendant's  failure  to  pay.  The  answer  admitted  the 
ac^reement  and  delivery  of  the  sixteen  bales  which  were  paid  for, 
but  alleged  that  the  plaintiff  failed  and  refused  to  submit  samples 
of  the  Oregon  hops,  and  denied  that  any  of  the  hops  called  for  by 
the  agreement  were  delivered  except  the  sixteen  bales. 

At  the  trial  the  complaint  was  dismissed  at  the  close  of  plaintiff's 
caae  and  he  appeals.     The  question  presented  turns  upon  whether 
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the  plaintiff  liad  in  fact,  prior  to  the  commencement  of  the  action, 
delivered  to  the  defendant  the  liops,  or  had  so  far  performed  in  that 
respect  upon  his  part  as  to  entitle  him  to  recover  the  parchase  price. 
The  facts  relied  upon  by  the  appellant,  as  entitling  him  to  maintain 
the  action,  are  as  follows :  After  the  delivery  of  the  sixteen  bales  in 
May  the  defendant  did  not  call  for  the  remaining  twenty-fonr  bales, 
and  on  the  twenty-first  of  August  following  the  plaintiff  wrote  the 
defendant  asking  when  it  would  be  convenient  for  it  to  receive  the 
balance  —  saying  that  he  did  not  wish  to  hurry  defendant,  but, 
nevertheless,  would  like  to  make  delivery  in  the  near  future.  The 
letter  was  not  answered,  nor  was  any  attention  paid  to  it.  Albresch, 
the  broker  who  represented  the  plaintiff  in  the  transaction,  also 
made  repeated  efforts  to  have  defendant  order  the  balance  of  the 
hops  delivered.  His  efforts,  however,  were  unsuccessful,  and  on 
the  sixth  of  November  the  plaintiff  stored  with  one  Loewi,  35  Pearl 
street,  New  York  city,  four  bales  of  New  York  State  liops,  and 
with  the  Southern  Pacific  Railway  Company,  pier  37,  North  river, 
New  York  city,  twenty  bales  of  Oregon  hops,  all  of  which  he  had 
branded  or  tagged  with  the  name  of  the  defendant.  On  the  same 
day  he  sent  delivery  orders,  weigher's  returns  and  invoices  for  these 
twenty-four  bales  to  the  defendant.  Defendant  retained  these  docu- 
ments without  objection,  but  did  not  remove  the  hops,  and  on  the 
seventeentli  of  November  plaintiff  again  wrote  defendant,  by  regis- 
tered letter,  to  the  effect  that  he  had  on  the  sixth  of  the  same  month 
sent  invoices  and  delivery  orders,  but,  not  hearing  from  defendant 
in  the  meantime,  feared  the  orders  might  have  been  misplaced,  and, 
therefore,  inclosed  duplicates  of  the  same.  To  this  letter  the 
defendant  replied  on  tlie  following  day,  saying  it  inclosed  a  copy  of 
the  contract,  and  according  to  its  understanding  of  the  same,  defend- 
ant was  at  liberty  to  take  the  hops  at  its  convenience.  It  made  no 
other  objection  to  the  delivery  as  made,  nor  did  it  return  or  offer  to 
return  the  delivery  orders,  either  duplicates  or  originals,  but 
retained  them  and  produced  all  of  them  at  the  trial.  On  the  nine- 
teenth of  December  following  plaintiff  wrote  defendant  that  he  had 
been  notified  by  the  railroad  company  and  Loewi  to  immediately 
remove  the  hops  stored  with  them  respectively ;  that  he  had  done 
80,  and  stored  the  same  in  a  warehouse  for  defendant's  account  and 
risk,  and  inclosed  the  warehouse  receipt  therefor,  at  the  same  time 
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askiDg  for  a  remittance  on  or  before  a  time  specified.  The  ware- 
honse  receipt  was  also  retained  by  the  defendant  and  produced  at 
the  trial. 

It  also  appeared,  withoiit  objection,  that  where  hops  are  sold  and 
no  time  specified  for  delivery,  according  to  the  custom  of  the  trade, 
delivery  must  be  made  before  new  crops  come  in,  which  is  in 
September  or  October  of  each  year. 

Upon  these  facts  I  am  of  opinion  that  the  complaint  was  improp- 
erly dismissed.  The  rule  now  seems  to  bo  well  settled  that  in  an 
action  for  goods  sold  and  delivered  the  seller  may,  upon  tender  of 
performance  on  his  part  and  demand  of  payment  and  refusal  of 
tlie  purchaser  to  perform,  treat  the  property  as  belonging  to  the 
defendant  and  sue  for  a  recovery  of  the  price  agreed  to  be  paid 
[Mason  v.  Decker,  72  N".  T.  596) ;  that  he  is  entitled  to  recover  the 
price  when  he  shows  not  only  that  the  purchaser  failed  to  pay,  but 
tbat  he  himself  was  ready  to  perform  and  has  delivered  or  offered 
to  deliver  the  goods  {Du7i ham  v.  Mann,  8  N.  Y.  513);  that  the 
omission  to  prove  an  actual  physical  delivery  does  not  prevent  a 
recovery  [ButUr  Brothers  v.  Ilirzel,  87  App.  Div.  462 ;  aflfd.,  181 
If.  T.  520) ;  that  where  manual  delivery  of  goods  is  inconvenient 
on  account  of  their  bulk  it  is  unnecessary  ;  placing  the  goods  in  the 
power  of  the  vendee  is  sufficient ;  an  actual  delivery  is  not  required ; 
a  symbolic  delivery  suffices,  and  delivery  of  an  order  on  the  ware- 
houseman may  be  enough.  {Salman  v.  Brandmcier,  104  App.  Div. 
69.)  It  was  unnecessary  for  the  plaintiff  to  take  the  hops  to  the 
door  of  the  defendant's  brewery.  It  had  refused,  though  requested 
to  do  so,  to  order  the  hops  delivered  either  tliere  or  anywhere  else. 
Under  such  circumstances  the  plaintiff  liad  a  right  to  make  the 
delivery  as  he  did,  inclosing  documents  which  evidenced  that  the 
defendant  not  only  had  the  title  but  could  go  and  get  tlie  hops 
whenever  it  saw  fit.  It  is  true  the  plaintiff,  after  tlie  delivery 
orders  had  been  sent  to  and  retained  by  the  defendant,  put  the  hops 
in  a  warehouse,  but  he  was  under  no  obligation  to  do  this.  lie  might 
have  left  them  where  they  were  and  let  the  defendant  stand  the 
consequences.  However,  what  was  done  in  tliis  respect  was  for 
defendant's  benefit.  It  was  at  once  informed  of  wliat  was  done, 
tod  the  warehouse  receipts  were  sent  to  it,  which  were  retained 
without  objection. 
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In  Butler  Brothers  v.  Hirzel  {supra)  the  plaintiflE  brought  an 
action  for  the  pui'chase  price  of  goods  alleged  to  have  been  sold  and 
delivered.  On  the  trial  it  appeared  that  the  plaintiff  Iiad  taken  the 
goods  to  the  place  of  delivery  and  defendants  had  refused  to  accept 
them,  so  that  they  were  never  actually  out  of  the  possession  of  the 
plaintiff.  The  complaint  was  dismissed,  substantially  on  the  ground 
that  the  cause  of  action  therein  set  forth  was  not  proved,  but  this 
court  held  there  was  sufficient  proof  to  entitle  the  plaintiff  to  main- 
tain the  action  for  the  price  agreed  to  be  paid,  and  the  judgment 
was  reversed  and  a  new  trial  ordered.  In  the  case  now  under  con- 
sideration the  proof  of  the  delivery  of  the  hops  is  much  more 
favorable  to  the  plaintiff  than  in  that  case. 

If  the  foregoing  views  be  correct,  then  it  necessarily  follows  that 
the  court  erred  in  dismissing  the  complaint. 

Other  questions  are  presented  by  the  appellant  as  to  the  exclusion 
of  evidence,  which,  except  for  the  conclusion  reached,  would 
require  serious  consideration. 

The  judgment  appealed  from,  therefore,  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  event. 

Inqraham  and  Clarkk,  JJ.,  concurred ;  Patterson,  P.  J., 
concurred  in  result ;  Houghton,  J.,  dissented. 

Judgment  revei-sed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.     Order  filed. 


Ambrose    B.    Stannard,    Respondent,    v.    Robert    H.  Rsm    A 

Company,  Appellant. 

First  Department,  March  22,  1907. 

Pleading  —  when  amendment  at  former  trial  available  on  new  trial  — 
contract  —  when  corporation  bound  by  acts  of  president  —  when  corpo- 
ration liable  on  former  contract  after  discharge  of  receiver — when 
plaintiff  not  entitled  to  interest  on  recovery  for  breach  of  contract. 

When  on  a  former  trial  the  complaint  is  amended  to  conform  to  the  proof  by  a 
formal  amendment  set  out  in  the  record  changing  the  date  of  the  execution  of 
a  contract,  but  no  formal  order  is  entered  and  no  amended  complaint  is  served, 
the  plaintiflf  is  entitled  on  another  trial  to  have  the  benefit  of  the  former  amend- 
ment, although  the  record  does  not  show  that  it  was  allowed  to  conform  the 
complaint  to  the  proof. 
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The  plaintiff  had  entered  into  a  contract  w'itb  the  defen/.ait  corporation  sub- 
letting certain  work  upon  a  building  under  construction  for  the  government, 
for  the  performance  of  which  contractors  were  required  to  give  security. 
The  ooatract  was  negotiated  and  signed  hy  the  president  of  the  corporation, 
who  owned  half  the  stock  and  managed  its  affairs.  Thereafter  upon  the  appli- 
cation of  other  stockholders  receivers  of  the  corporation  were  appointed,  they 
bctn^  empowered  to  complete  existing  contracts  and  to  continue  the  business. 
The  reocivers  at  first  agreed  to  complete  the  contract  with  the  plaintiff,  but 
afterwards  repudiated  it  as  unprofitable,  though  all  other  existing  contracts  of 
the  corporation  were  carried  ('Ut.  The  preddent  of  the  corporation  purchased 
the  stock  of  other  stockholders,  and,  on  his  application  showing  that  the  com* 
panj  was  solvent,  the  receivers  were  ordered  to  turn  over  the  assets  of  the 
corporation,  which  was  not  dissolved,  but  the  receivers  were  discharged  with 
like  effect  as  if  the  proceeding  had  not  been  taken. 
Hdd^  that  the  contract  was  made  before  the  receivers  were  appointed,  and  that 
the  effect  of  their  discharge  on  the  application  of  the  sole  stockholder  without 
requiring  an  accounting  was  to  turn  over  the  property  of  the  corporation  sub- 
ject to  all  liabilities  whether  incurred  by  the  corporatiQu  or  by  the  receivers, 
who  under  the  circumstances  must  be  treated  as  agents  of  the  corporation, 
rootrary  to  the  general  rule; 
That  as  the  coatract  had  been  negotiated  with  the  president,  who  ow^ed  half 
the  capital  stock  and  had  charge  of  the  management  of  the  business,  the 
corporation  was  bound  by  his  acts; 
That  as  the  pi  lintiff  sent  the  contract  in  duplicate  to  the  corporation,  which  was 
I  signed  by  its  president  and  returned,  it  was  immaterial  that  the  plaintiff  did 

I  not  notify  the  defendant  that  he  had  signed  it; 

I  Ihat  although  the  contract  required  the  defendant  to  give  a  bond,  and  the  plain- 

I  tiff  had  waived  that  requirement  in  his  negotiations  with  the  receivers,  the 

i  contract  was  not  thereby  invalidated,  for  a  failure  to  give  a  bond  was  a  breach 

of  contract  by  the  defendant; 
That  as  the  contract  as  matter  of  law  was  made  prior  to  the  receivership,  and  as 
I  on  the  abolition  of  the  receivership  the  property  was  restored  subject  to  exist- 

ing liabilities,  an  error  of  the  court  in  refusing  to  charge  that  unless  the  con- 
tract was  made  before  the  appointment  of  the  receivers  there  could  be  no 
recovery,  was  not  prejudicial  to  the  defendant; 
That  as  the  plaintiff  brought  suit  before  reletting  the  contract  to  another  party, 
and  did  not  set  out  tliat  the  work  had  been  relet,  or  claim  damage  on  the 
basis  of  a  difference  between  the  contract  price  and  the  cost  under  a  new  con- 
tract, he  was  not  entitled  to  interest  on  the  sum  found  due,  for  the  damages 
were  not  liquidated. 
laroBAHAH,  J.,  dissented,  with  opinion. 

APPEA.L  by  the  defendant,  Kobert  H.  Reid  &  Company,  from  a 
jodgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  coonty  of  New  York  on  the  80th 
Apf,  Dfv.^VoL.  CXYIII.        20 
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day  of  October,  1906,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  26tb  day  of  October, 
1906,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract  to  do  marble  and  terrazzo  work  in  the  United 
States  Post  Office  and  Court  House  -at  Elmira,  N.  Y.  The  issues 
have  been  tried  three  times.  On  the  first  trial  the  jury  disagreed 
and  on  the  second  the  complaint  was  dismissed,  but  upon  appeal 
this  court  reversed  the  judgment  (114  App.  Div.  135)  and  granted 
a  new  trial,  which  resulted  in  the  verdict  in  favor  of  the  plaintiff, 
which  is  the  basis  of  the  judgment  from  which  this  appeal  is  taken. 

The  plaintiff  alleges  that  on  or  about  the  20th  day  of  November, 
1901,  defendant  entered  into  a  contract  with  him,  a  copy  of  which 
is  annexed  to  and  made  a  part  of  the  complaint ;  that  defendant 
abandoned  the  contraqt  and  plaintiff  was  obliged  to  employ  another 
contractor  to  perform  the  same  to  his  damage  in  the  sum  of  $3,500. 

It  is  stipulated  that  on  the  first  trial  the  complaint  was  amended 
to  conform  to  the  proof  by  a  formal  amendment  drafted  and  recited 
in  the  record,  amending  the  2d  paragraph  of  the  complaint  by  recit- 
ing it  as  it  then  stood  and  adding  an  allegation  that  the  contract 
was  executed  and  delivered  on  the  3d  day  of  January,  1902,  but  no 
formal  order  was  ever  entered,  amending  it  and  no  amended  com- 
plaint was  served.  The  amendment  contains  no  reference  to  the 
fact  that  it  was  allowed  to  conform  the  complaint  to  the  proof  and 
contains  no  limitation  as  to  the  purpose  or  effect  of  the  amendment. 
Appellant  contends  that  as  tlie  jury  disagreed  at  that  trial  the  plain- 
tiff could  not  have  the  benefit  of  that  amendment  at  this  trial. 

The  answer  admits  tlie  incorporation  of  the  defendant,  denies  the 
other  allegations  of  the  complaint  and  alleges  two  separate  defenses 
and  a  counterclaim.  It  alleges  that  on  or  about  the  7th  day  of 
February,  1902,  when  the  contract  was  wholly  unexecuted,  the  court 
on  the  application  of  a  ^tocklioldcr  of  the  defendant  in  proceedings 
for  its  voluntary  dissolution,  which  were  not  instituted  by  the 
defendant,  appointed  receivers  of  tlie  defendant,  and  that  by  opera- 
tion of  law  it  became  unable  to  and  did  not  continue  in  business 
nntil  the  discharge  of  the  said  receivers  on  February  7,  1903;  that 
plaintiff  had  due  notice  of  all  the  said  proceedings;  tliat  the 
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receivers  wei*e  authorized  by  the  court  to  carry  out  all  valid  con- 
tracts of  the  corporation  and  that  they  refused  to  carry  out  said 
contract  on  the  ground  tliat  the  same  was  not  the  contract  of  the 
corjK)ration  ;  that  the  plaintiff  took  no  steps  whatever  for  his  own 
protection  or  that  of  the  defendant,  and  that  any  damage  he  may 
have  sufiered  was  the  result  of  his  carelessness  and  neglect.  Tlie 
answer  also  sets  forth  that  the  contract,  if  executed,  was  executed 
witliont  any  authority  or  power  in  the  person  executing  the  same ; 
that  the  same  never  became  operative  as  a  contract  as  it  was  never 
accepted,  but  rejected  by  the  plaintiff.  The  counterclaim  asked 
that  the  contract,  if  executed,  be  canceled,  annulled  and  surrendered 
to  defendant.  Plaintiff  replied,  denying  the  material  allegations  of 
the  counterclaim. 

The  plaintiff  had  a  contract  with  the  United  States  government 
to  build  the  post  office  and  court  house  building  at  Elmira,  N.  Y. 
This  alleged  sub-contract  with  the  defendant  was  for  the  interior 
marble  and  terrazzo  work.  Plaintiff  was  responsible  to  the  govern- 
ment for  the  entire  contract  and  executed  a  bond  to  the  government 
for  the  faithful  performance  of  the  entire  work.  He  sub-let  various 
parts  of  the  work  to  sub-contractors,  from  whom  he  endeavored  to 
procure  bonds  acceptable  to  the  company  which  was  his  surety. 

It  appears  that  prior  to  November  20,  1901,  negotiations  were 
had  between  plaintiff  arjd  representatives  of  the  defendant,  princi- 
pally with  Robert  H.  Eeid,  its  president,  with  reference  to  sul>- 
letting  the  marble  work ;  that  samples  were  submitted  and  bids 
received  by  plaintiff  from  defendant  which  resulted  in  the  prepara- 
tion by  plaintiff  of  the  contract  in  suit,  which  bears  date  Novem- 
ber 20,  1901,  and  provides,  among  other  things,  that  at  the  time  of 
the  execution  and  delivery  defendant  should  cause  to  be  executed 
and  delivered  to  plaintiff  "a  bond  with  good  and  sufficient  surety 
or  sureties  in  the  sum  of  Five  thousand  dollars  ($5,000),  conditioned 
upon  the  full,  faithful  and  complete  performance  of  this  agreement." 
The  contract  price  was  specified  as  $10,000,  and  the  contract  con- 
tained a  provision  to  the  effect  that  defendant  should  make  such 
preparation  for  performing  the  work  as  would  enable  him  to  com- 
plete the  work  witliin  sixty  days  after  notice  to  commence  it.      On 
said  20th  day  of  November,  1901,  the  plaintiff  inclosed  the  contract 
in  duplicate,  with  bond  attaclied,  in  a  letter  which  he  addressed  to 
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tlie  defendant,  with  the  request  to  "Please  execute  the$e  papers 
and  furnish  the  samples  of  red  marble  as  quickly  as  possible." 
Plaintiff  received  no  reply  to  this  letter,  and  on  December  second 
he  wrote  defendant  asking  that  the  agreement  and  bond  be  exe- 
cuted and  returned  to  him  without  delay,  and  receiving  no  reply, 
he  again  wrote  defendant  to  the  same  effect  on  December  26,  1901, 
saying  in  tlie  latter  letter :  "  My  Bond  Co.  on  Elmira  have  called 
upon  me  to  show  up  my  sub-bonds  which  are  all  in  my  hands 
except  yours  and  *  *  *.  Please  have  yours  in  to-morrow, 
Friday,  if  possible.  You  know  tliat  I  consider  there  is  no  other 
necessity  for  asking  bond  of  you." 

Thereafter  plaintiff  received  the  contract,  with  bond  attached, 
executed  by  Brown  &  Sutton,  as  sureties,  inclosed  in  a  letter  from 
defendant  dated  January  3,  1902,  which  contained  a  request  for 
another  copy  of  the  contract  on  the  ground  tlmt  one  of  the  duplicates 
sent  by  plaintiff  had  been  lost.  *0n  January  9,  1902,  plaintiff 
wrote  the  defendant  as  follows : 

"  I  am  sorry  we  tried  to  run  in  your  bond  and  Bickford,  More  & 
Co.'s  with  so  much  Brown  and  Sutton. 

"My  bond  company  compliment  j'ou  by  passing  Bickford,  More 
&  Co.'s  bond  as  O.  K.,  but  throw  your  bond  back  at  me  with  request 
that  Brown  and  Sutton  justify  before  a  notary  in  double  the  amount 
of  their  bond  as  required  by  law. 

.  "  They  also  call  my  attention  to  an  error  in  the  typewriting  of 
the  bond  and  the  filling  in  of  the  county  as  '  Manhattan '  instead  of 
*New  York,'  and  request  me  to  send  them  a  copy  of  your  agreement. 

"  I  have,  therefore,  had  prepared  two  new  copies  of  the  agi'ee- 
ment,  which  please  sign  and  have  witnessed  where  marked,  and 
execute  a  bond  with  somebody  else  on  it.     *     *     * 

"  Please  return  both  copies  to  us  as  soon  as  possible,  and  oblige, 
very  truly  yours." 

On  the  10th  day  of  January,  1902,  defendant's  secretary  and 
treasurer  wrote  plaintiff,  acknowledging  the  receipt  of  the  letter  and 
contents,  and  stating  that  the  company  would  rectify  the  matter 
and  return  the  bond  with  new  names  on  it.  Not  having  heard  from 
defendant  on  January  20  and  January  29,  1902,  plaintiff  again 
wrote,  asking  for  the  return  of  the  contract  and  bond  signed ;  but 
received  no  reply  to  these  letters. 
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Daring  the  negotiations  one-half  of  the  capital  stock  of  defendant 
was  owned  by  Thompson  &  Starrett,  and  the  other  half  was  owned 
by  Sobert  H.  Held,  who  was  the  president  of  the  company.     Most 
of  plaintiffs  letters  to  defendant  were  addressed  "Dear  Keid,"  and 
nearly  all  of  defendant's  letters  to  plaintiflE  were  signed  in  the  name 
of  the  defendant   by   Seid.      It   appears   that    dissensions  arose 
between  Thompson  &  Starrett  and  Reid,  each  seeking  to  control 
the  management,  which  resulted  in   Eeid's  instituting  proceedings 
for  the  voluntary  dissolution  of  the  corporation.     On  February  3, 
1902,  Reid  presented  a  petition  to  the  court  asking  for  the  appoint- 
ment of  temporary  receivers,  and  setting  forth,  among  other  things, 
that  lie  was  president  of  the  company,  and  that  Thompson  &  Star- 
rett bad  threatened  to  ruin  the  corporation  and  to  acquire  it  free  and 
clear  of  Lis  interest,  and  that  they  and  others  had  conspired  to  that 
end  and  in  furtherance  of  their  conspiracy  had  secretly  and  without 
notice  to  him  held  an  unauthorized  and  fraudulent  meeting  of  the 
other  stockholders  and  elected  said  Thompson  and  Starrett  and  one 
Bnrke,  wl|o  was  not  a  stockholder,  and  then  elected  Burke  president, 
and  elected  an(»ther  not  a  stockholder  treasurer,  and  instigated  cred- 
itors to  bring  actions  against  the  company  which  had  been  "  in  a 
prosperous  condition,"  and  instigated  the  landlord  to  institute  sum- 
mary proceedings  to  dispossess  defendant,  and  at  their  instigation 
the  usurping  president  had  issued  notes  of  the  company  to  them, 
and  "  that  all  this  lias  made  the  company  insolvent,  and  unless  a 
receiver  is  appointed  herein  and  an  injunction  issued,  the  assets  of 
the  corporation  will  be  completely  wiped  out,  under  the  scheme  of 
frand  adopted  by  the  said  Thompson  &  Starrett." 

Annexed  to  the  petition  were  schedules  of  the  assets  and  liabili- 
ties of  the  company,  also  a"  list  of  uncompleted  contracts,  eighteen 
in  number,  including  the  Elmira  contract  with  plaintiff.  The  court 
on  the  6th  day  of  February,  1902,  appointed  said  Reid  and  one 
Seeger  temporary  receivers  of  the  company,  with  the  usual  powers 
of  receivers,  and  restrained  the  creditors  and  stockholders  from  suing 
the  defendant.  The  receivers  qualified  by  filing  a  bond  for  $30,000, 
and  all  the  assets  and  property  of  the  company  were  thereafter 
turned  over  to  them. 

On  February  17,  1902,  the  receivers  presented  a  petition  to  the 
coart,  duly  verified,  wherein  they  state  "  That  in  the  Opinion  of 
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your  petitioners,  the  value  of  all  the  assets  and  contracts  will  be  more 
than  enough  to  pay  the  creditors  in  full,  provided  the  same  be  not 
Bacrificed  by  the  cessation  of  the  plant.  *  *  *  That  annexed 
hereto  is  a  schedule  of  contracts  which  the  said  corporation  now  has 
for  various  kinds  of  work  aggregating  in  amount  $131,302.14." 

"  That  as  your  petitioners  have,  from  inquiries  made  by  them, 
learned  and  now  allege,  the  said  contracts  taken  together  are  very 
valuable  and  if  properly  completed  should  result  in  a  profit  to  the 
company  of  at  least  twenty  thousand  dollars,  but  if  not  completed 
the  same  will  be  a  total  loss,  and  in  addition  to  which  the  corpora- 
tion will  be  liable  to  the  various  persons  who  made  such  contracts 
for  any  deficiency  in  the  carrying  out  of  the  contracts." 

Annexed  to  the  petition  is  a  schedule  of  eighteen  uncompleted 
contracts  of  the  corporation,  including  that  with  plaintiff.  An  order 
was  granted  and  entered  on  the  17th  day  of  February,  1902,  in 
accordance  with  the  prayer  of  the  petition,  authorizing  and  empow- 
ering tha  receivers  "  to  complete  or  dispose  of  all  the  contracts 
*  *  *  of  the  said  corporation  now  incomplete,  a  schedule  of 
wliich  contracts  is  annexed  to  the  petition."  The  order  also  author- 
ized the  receivers  to  perform  "  such  other  work  as  they  may  obtain." 
The  receivers  completed  all  of  the  eighteen  contracts  excepting  that 
with  plaintiff  at  a  profit,  and  did  work  not  included  in  the  schedules, 
making  new  contracts  and  doing  new  jobs  of  various  kinds. 

It  was  conceded  on  the  record  that  the  receivers  as  such,  after 
their  appointment,  confirmed  the  contract  with  tlie  plaintiff  and 
agreed  to  cany  it  out.  Negotiations  continued  with  respect  to 
the  bond  and  finally  plaintiff,  in  view  of  the  fact  that  the  receivers 
had  been  authorized  to  carry  out  the  contract  and  had  given  a  bond, 
waived  it.  No  work  was  actually  done,  however,  by  the  receivers 
or  defendant  in  performance  of  the  contract,  but  the  receivers  fre- 
quently promised  to  proceed  with  the  work  down  to  about  the  1st  of 
May,  1902,  and  the  contract  was  amended  by  mutual  consent. 

Shortly  after  the  appointment  of  receivers,  Starrett,  of  Thomp- 
son &  Starrett,  testifies,  "  Within  a  month,"  and  Eeid  says,  "  the 
end  of  June  or  the  beginning  of  July,"  1902,  Reid  became  the 
owner  of  all  of  the  stock  of  the  company,  by  purchasing  and  paying 
for  Thompson  &  Starrett's  250  shares. 

In  the  fall  of  1902,  after  Reid  became  sole  owner  of  the  stock, 
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plaintiff  repeatedly  urged  defendant  to  prepare  to  do  the  work,  and 
receiving  no  reply,  wrote  defendant  —  he  addressed  all  communica- 
tions to  defendant  after  as  well  as  before  the  receivership  —  on 
October  13,  1902,  saying : 

^'  I  have,  therefore,  to  state  that  the  said  working  drawings  and 
statement  of  your  progress  with  the  work  must  be  in  my  hands 
this  present  week  or  1  must  by  Monday,  October  20th,  serve  upon 
Ton  the  five  days'  notice  provided  by  my  contract  with  the 
Dep't  and  your  agreement  with  me,  and  take  up  the  work  for  your 
acconnt." 

On  October  17,  1902,  the  receivers  wrote  the  following  letter  to 
the  plaintiff : 

"  In  reply  to  your  letter  of  the  13th,  we  beg  to  state  that  we 
find  that  under  the  changed  conditions  from  the  time  when  the 
Elmira  contract  was  taken  and  the  present  writing  that  it  would  not 
be  right  for  us  to  proceed  with  this  contract.  While  at  the  time 
the  Robert  H.  Reid  &  Co.  took  this  contract  it  may  have  been  a 
good  one,  at  the  present  writing  it  is  not  a  desirable  one.  "We,  as 
receivers,  are  not  allowed  by  the  Court  to  run  unnecessary  risks  or 
continue  any  work  that  might  not  show  a  profit  at  the  outset ;  hence 
oar  deciding  not  to  continue  this  contract.  We  have,  however, 
obtained  prices  from  several  out-of-town  concerns,  thinking  that 
perhaps  we  niiglit  be  able  to  dispose  of  this  contract  advantage- 
ously, and  at  the  same  time  not  occasion  you  any  loss  from  a  time 
as  well  as  a  financial  standpoint.  The  best  prices  that  we  were  able 
to  obtain  were     *     *     *. 

"  We  regret  that  we  were  not  able  to  arrive  at  this  decision  sooi)er, 
but  it  took  some  time  to  get  these  different  prices  *  *  *.  There 
is  no  reason  whj^,  if  this  contract  is  given  out  immediately,  there 
should  be  any  delay.     *     *     *  " 

On  October  18, 1902,  plaintiff  addressed  another  letter  to  the 
company^  giving  the  five  days'  notice,  and,  after  the  expiration  of 
the  five  days'  notice,  requested  the  scale  drawings  and  specifications, 
eta,  which  were  in  the  possession  of  the  receivers.  On  the  indi- 
vidaal  petition  of  Reid,  on  notice  to  the  receivers,  to  their  surety 
and  to  the  Attorney-General,  but  to  no  one  else,  the  court  on  the 
7th  day  of  February,  1903,  by  order  discharged  the  receivers  and 
directed  them  to  turn  over  the  assets  in  their  hands  to  the  corpora- 
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tioTi,  and  canceled  their  official  bonds  and  vacated  the  injunction 
against  actions  by  creditort.  The  order  discharging  the  receivers 
also  contained  a  clause  as  follows : 

'^  It  is  ordered  that  this  proceeding  be  and  the  same  hereby  is 
discontinued  and  the  order  to  show  cause  made  herein  and  filed 
February  7th,  1902,  why  the  said  corporation  should  not  be  dis- 
solved, BB  AND  THB  SAME  IS  DisoHABGED  witli  like  effect  as  if  Said 
proceedings  had  not  been  taken." 

The  petition  for  the  discharge  of  the  receivers  recited  the  facts 
concerning  their  appointment,  and  averred,  among  other  things,  that 

"  The  main  ground  for  the  commencement  of  this  special  proceed- 
ing was  the  inability  of  the  two  factions  controlling  the  said  corpo- 
ration to  agree,  and  that  $uch  inability  and  disagreement  jeopardised 
the  assets  of  the  said  corporation,  and  for  the  purpose  of  meeting 
the  demands  of  creditors,  rendered  the  property  upon  a  forced  sale 
insufficient  to  meet  the  demands  of  such  creditors.     *    *     * 

"  That  thereafter  the  hearing  before  the  referee  on  the  order  to 
show  cause  herein  proceeded,  and  during  such  proceeding  and  in  or 
about  the  month  of  June,  1903,  your  petitioner  and  the  said  Thomp- 
son &  Starrett,  the  owners  together  of  all  the  stock  of  the  corpora- 
tion, compromised  their  differences  with  respect  to  the  management 
of  the  corporation,  and  the  said  Thompson  &  Starrett  sold  out  all 
their  holdings  in  the  stock  of  the  said  corporation  to  your  petitioner, 
who  thereupon  succeeded  to  their  interests  and  is  now  in  control  of 
the  whole  of  the  capital  stock  of  the  said  corporation. 

"  Your  petitioner  further  shows  that  all  of  the  unsatisfied  engage- 
ments at  the  time  of  the  filing  of  the  petition  herein,  none  now 
remain  undisposed  of,  the  receivers  having  completed  or  disposed 
of  all  the  contracts  or  unsatisfied  engagements  upon  which  the  said 
corporation  was  liable,  and  that  during  the  period  of  the  said  receiver- 
ship your  petitioner,  personally,  has  acquired  by  payment  and 
assignment,  all  of  the  claims  which  creditors  hold  against  said  cor- 
poration at  the  time  of  the  making  of  the  order  to  show  cause 
herein,  except  (claims  secured  by  his  personal  notes,  not  yet  due). 

<j  *  *  *  That  the  assets  of  the  said  corporation  at  the  present 
time,  exclusive  of  the  lease,  which  is  a  valid  asset  of  the  said  cor- 
poration amount  to  more  than  $50,000  in  value  and  consist  of  a 
large  amount  of  property,  accounts  and  contracts,  while  the  total 
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indebtedness  not  acquired  by  your  petitionef  and  for  which  okiins 
are  made,  docs  not  exceed  the  sum  of  $33,000,  and  that  tlie  said 
corporation  is  absolutely  solvent  and  your  petitioner  is  assured  that 
the  said  corporation  will  meet  all  claims  as  tliey  become  due  here- 
after, the  balance  of  the  claims  amounting  to  upwards  of  $20,000 
being  held  by  your  petitioner. 

**  Your  petitioner  further  shows  that  the  causes  which  led  to  the 
institution  of  these  proceedings,  are  now  eliminated,  and  that 
therefore  there  is  no  reason  for  the  continuation  of  these  pro- 
ceedings    *     *    *." 

Reid  also  testified  that  "  all  the  former  creditors  of  the  corpora- 
tion were  paid  during  the  receivership  period,  not  by  the  receivers, 
if  tiiat  is  what  you  mean.  Their  claims  were  not  compromised, 
they  were  paid  in  full  100  cents  on  the  dollar  by  me  personally  out 
of  my  personal  funds.  They  were  paid  by  me  and  the  corporation 
afterwards  paid  me." 

Upon  the  discharge  of  the  receivers,  Reid  resumed  the  presidency 
uf  the  company  and  held  the  office  until  March,  1905,  but  severed 
liis  relations  with  the  company  and  ceased  to  be  a  stockholder  early 
in  July,  1906. 

After  the  discharge  of  the  receivers,  and  on  February  19,  1903, 
the  plaintiff  entered  into  an  agreement  with  the  J.  Franklin  Whit- 
man Com|jany,  of  Philadelphia,  the  lowest  bidder,  to  do  the  work 
called  for  by  the  Elmira  contract  with  defendant  or  the  receivers, 
for  the  sum  of  $13,125,  or  $3,125  in  excess  of  the  price  at  which 
defendant  or  the  receivers  agreed  to  do  the  work.     When  plaintiff 
contracted  with  the  Whitman  Company  he  did  not  know  that  tFie 
receivers  had  been   discharged.     The  Whitman  Company  subse- 
quently performed  the  contract  and  was  paid  in  full  by  plaintiff, 
who  brings  this  action  to  recover  $3,125  and  interest  from  October 
17, 1903,  the  difference  between  the  price  paid  the  Whitman  Com- 
pany and  the  price  at  which  the  defendant  or  the  receivers  agreed 
to  perform  the  work,  on  the  ground  of  breach  of  contract. 

At  the  close  of  the  case  both  parties  moved  for  the  direction  of 
a  verdict.  The  conrt  announced  its  readiness  to  direct  a  verdict, 
wliereapon  the  defendant  withdrew  its  motion  and  asked  that  the 
case  be  submitted  to  the  jury.  The  jury  rendered  a  verdict  for  the 
fnll  amount  of  damages  claimed  by  plaintiff,  with  interest  from  the 
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date  of  the  last  payment  to  the  Whitman  Company.  The  defend- 
ant requested  the  conrt  to  charge,  among  other  things,  that  unless 
the  contract  was  made  on  or  abont  the  20th  day  of  November, 
1901,  the  defendant  was  entitled  to  a  verdict,  and  also  that  "  if  tlie 
jury  find  that  the  alleged  contract  was  not  entered  into  before  the 
appointment  of  the  receivers,  then  their  verdict  must  be  for  the 
defendant,"  which  requests  were  declined  and  counsel  for  the 
defendant  duly  excepted.  The  other  material  facts  appear  in  the 
opinion. 

Robert  Godler  [Jacob  H.  Shaffer  with  him  on  the  brief],  for  the 
appellant. 

Lyman  A.  Spalding  [George  S.  Scofieldy  Jr.^  with  him  on  the 
brief],  for  the  respondent. 

Laughlin,  J. : 

I  am  of  the  opinion  that  the  plaintiff  was  entitled  to  the  benefit 
of  the  formal  amendment  to  the  complaint  made  on  the  first  trial. 
It  only  related  to  the  date  that  tlie  contract  became  of  force.  The 
contract  bore  date  the  day  it  was  originally  alleged  to  have  been 
made.  The  amendment  changed  that  date  from  November  20, 
1901,  to  January  3,  1902,  the  day  the  defendant  mailed  the  con- 
tract signed  by  it  to  the  plaintiff.  The  court  would  doubtless  have 
directed  the  service  of  the  pleading  as  amended  had  that  been 
requested. 

The  court  by  declining  to  instruct  the  jury  that  there  could  be  no 
recovery  unless  the  contract  was  made  prior  to  the  appointment  of 
the  receivers,  in  effect  permitted  a  recovery  even  though  the  con- 
tract was  made  by  the  receivers.  The  general  rule  is  that  receivers 
are  officers  of  the  court,  deriving  their  authority  under  the  law 
from  the  court,  and  that  they  are  not  the  agents  of  the  party  of 
whom  they  are  appointed  receivers  in  the  sense  that  they  have 
authority  to  bind  the  party  by  any  act'  or  omission  on  their  part 
{Ahern  v.  Steele,  115  N.  Y.  203,  232;  LoUimer  v.  Lord,  4  E.  D. 
Smith,  183, 191 ;  Railroad  Co.  v.  Soutter,  2  Wall.  510, 519 ;  Chicago 
Union  Bank  v.  Kansas  City  Banh^  136  U.  S.  223,  236;  Texas  cfe 
St.  Z.  Ry.  Co.  V.  Rustj  17  Fed.  Eep.  275,  282 ;  Dow  v.  Memphis 
c6  L.  R.  R.  Co.^  20  id.  260, 269 ;  General  Electric  Co.  v.  Whitneif^ 

Digitized  by  VjOOQIC 


Stanitabd  v.  Bsid  &  Co.  315 

App.  Div.]  First  Department,  March,  19<)7. 

74  id.  664,  667 ;  Smith  Keceivere,  T  35 ;  Aldereon  Keceivers,  §§  5, 
301) ;  and  with  respect  to  contracts  made  by  them,  the  rule  is  that 
they  only  in  their  official  capacity  and  the  property  in  their  hands 
are  liable,  and  that  the  liability  should  be  enforced  in  tlie  receiver- 
ship proceedings.  (New  York  cfe  W,  TJ.  Tel.  Co.  v.  Jewei%  11 6  N.  Y. 
166,  168;  neath  v.  JUtssmiri,  K  cfe  T.  R.  R.  Co.,  83  Mo,  617.) 
It  13  doabtfnl,  therefore,  whether  the  corporation  would  be  liable 
if  the  contract  was  made  by  the  receivers,  unless  under  the  order 
discliarging  the  receivers,  but  the  circumstances  relating  to  this 
receivership  are  peculiar,  and  in  the  view  I  take  of  this  case  it  is 
nnnecesBary  to  decide  that  qnestion.  If  the  contract  had  been  made 
by  the  receivers  there  would  also  be  difficulty  in  view  of  the  form 
of  the  pleading,  and  it  may  well  be  even  if  the  corporation  would 
be  liable,  that  it  should  have  been  alleged  that  the  receivers  made 
the  contract  and  that  the  circumstances  relating  to  the  receivership 
and  to  the  discharge  of  the  receivers  should  have  been  alleged.  I 
am  of  opinion  that  as  matter  of  law  the  contract  was  made  by  the 
defendant  before  the  receivers  were  appointed,  and  that  the  effect 
of  the  order  discharging  the  receivers  without  requiring  an  account- 
ing by  them,  made  upon  the  application  of  the  sole  stockholder  of 
the  company,  was  to  turn  the  property  over  to  the  corporation 
subject  to  all  the  liabilities,  whether  incurred  by  the  corporation  or 
by  the  receivers,  whom  the  court,  by  the  order  discharging  the 
receivers,  apparently  treated  as  the  agents  of  the  corporation,  and 
that  the  corporation  by' accepting  the  property  from  the  receivers 
and  continuing  the  business  acquiesced  in  this  view  and  became 
bound  accordingly.  The  material  facts  in  the  negotiations  with 
respect  to  the  contract  are  contained  in  the  statement  of  facts  and 
need  not  be  restated.  Keid,  who  negotiated  and  signed  the  contract 
for  the  defendant,  owned  half  the  capital  stock,  was  president  of 
the  company  and  in  charge  of  the  management  of  its  business,  and 
as  to  third  parties  dealing  with  the  corporation  was  presumably 
anthorized  to  execute  the  contract.  When  the  defendant  received 
the  draft  of  the  contract  in  duplicate  from  the  plaintiff  it  understood 
that  the  plaintiff  intended  to  award  the  contract  to  it,  and  on  sign- 
ing the  contract  it  was  entered  upon  the  books  of  the  defendant  as 
a  contract.  It  appears  by  the  evidence  that  upon  the  receipt  of  the. 
contract  thus  signed  by  the  defendant  the  plaintiff  signed  it.    It  is 
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iitirnfwteml  that  ho  did  not  notify  the  defendant  that  he  had  signed  it, 
because  it  was  assumed  by  both  parties  that  the  contract  had  been 
ex^uted,  and  the  only  question  left  open  was  the  approval  of  the 
bond  which  the  defendant  by  signing  the  contract  obligated  itself  to 
give.  Nor  does  it  appear  that  the  parties  were  unable  to  agree 
with  respect  to  the  bond.  The  plaintiff  did  not  reject  tlie  bond 
executed  and  tendered  by  the  defendant.  lie  retained  it  and  pro- 
duced it  upon  the  trial.  At  the  suggestion  of  his  surety  on  the  gen- 
eral contract  with  the  government  he  sought  to  obtain  another  bond 
and  the  defendant  manifested  a  willingness  to  furnish  it.  After  the 
appointment  of  the  receivers,  in  view  of  their  having  furnished  a  bond 
as  receivers  and  having  been  authorized  by  the  court  to  execute  this 
contract,  plaintiff  waived  any  further  bond.  For  aught  that  appears 
the  bond  furnished  by  the  defendant  complied  with  its  contmct  to  fur- 
nish abend  with  good  and  sufficient  sureties;  but  even  though  it  did 
not,  the  contract  had  been  made  and  it  was  expressly  therein  provided 
that  the  defendant  should  furnish  such  a  bond.  If  it  did  not  do  so 
it  would  have  been  guilty  of  a  breach  of  the  contract  which  would 
have^  justified  the  plaintiff  in  reletting  the  work  and  holding  it 
responsible  for  his  damages  ;  and  on  the  other  hand,  if  the  plaintiff 
rejected  a  bond  that  complied  with  the  contract,  he  would  have 
been  guilty  of  a  breach  of  the  contract  and  the  defendant  would 
have  been  entitled  to  recover  the  profits  it  would  have  made  on  the 
contract.  It  may  be  that  an  erroneous  view  indulged  in  by  both 
parties  that  their  negotiations  constitute  an  agreement,  does  not 
establish  a  contract  between  them  {N'undy  v.  Matthews^  34  Hun, 
74,  79),  but  the  understanding  on  the  part  of  both  parties  that  a 
binding  contract  had  been  made,  and  steps  taken  by  them  thereunder 
with  a  view  to  the  performance  of  the  contract,  are  to  be  considered 
material  evidence  of  great  weight  on  the  question.  The  validity  of 
the  contract  was  recognized  in  tKe  petition  for  the  appointment  of 
the  re<5eivers,  but  Keid,  at  that  time,  was  acting  in  his  individual  inter- 
est as  a  stockholder  and  not  as  president  of  the  corporation  and  his 
declaration,  not  being  in  i\\6  line  of  duty,  doubtless  was  not  binding 
upon  the  company ;  and  yet  this  receivership  appears  to  have  been 
merely  a  receivership  inform  brought  about,  not  as  represented  to 
the  court  for  the  dissolution  of  the  corporation,  but  to  enable  Reid 
to  obtain  control  of  tlie  corporation,  as  is  shown  by  the  facts  that 
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Seid  became  the  active  receiver  and  soon  after  his  appoiDtment 
negotiated  the  pnrcliase  of  the  other  one-half  of  the  capital  stock  of 
the  oompaDy  not  owned  by  him,  and  stopped  tlie  proceedipgs  before 
the  referee,  and,  finally,  by  his  petition  for  a  discharge  of  the 
receivers  without  an  accounting,  in  eflfect  showed  that  the  company 
had  not  been  insolvent,  and  its  solvency  at  that  time  is  clearly 
established  by  the  evidence.  The  proceedings  before  the  referee 
with  reference  to  proof  of  claims  against  the  corporation,  if  begun, 
were  not  completed.  Neither  the  referee  nor  the  court  passed 
upoii  claims  against  the  company,  nor  did  the  court  pass  upon 
claims  arising  during  the  receivership  nor  require  any  accounting 
by  tlie  receivers.  These  matters  were  doubtless  dispensed  with 
owing  to  the  fact  that  Keid  had  become  the  sole  stockholder  of  the 
company  and  desired  to  have  the  receivership  terminated,  and  the 
property  restored  to  the  company,  to  enable  him  to  continue  the 
biisuiees.  In  these  circumstances,  the  proper  construction  of  the 
pix>viaion  of  the  order  discontinuing  the  proceeding  and  disdiarging 
tlie  receivers  "  wiUi  like  effect  as  if  said  proceedings  had  not  been 
taken,^'  is  that  the  property  was  restored  to  the  corporation  subject 
to  all  of  the  liabilities  of  the  corporation  —  and  probably  to  all  of 
tlie  acts  and  proceedings  of  the  receivers  —  and  by  accepting  back 
the  property  and  resuming  the  business,  the  corporation  assumed 
lite  liabilities.  If,  therefore,  it  can  be  affirmed  as  matter  of  law 
that  the  contract  was  made  prior  to  the  receivership  and  that  the 
effect  of  the  order  discontinuing  the  proceedings  and  dischai'ging 
the  receivers  was  to  restore  the  property  to  the  company  subject 
to  existing  liabilities,  it  would  seem  that  the  error  of  the  court  in 
declining  to  charge  that  unleps  the  contract  was  made  before  the 
appointment  of  the  receivers  there  could  be  no  recovery,  was  not 
prejudicial  to  the  defendant. 

This  court  on  the  former  appeal  (114  App.  Div.  135)  expressed 
the  view  that  whether  the  company  would  be  liable  on  the  contract 
if  made  by  it  prior  to  the  appointment  of  the  receivers  would 
depend  upon  :jvhether  the  receivership  was  necessitated  by  the 
insolvency  of  the  company,  in  which  event  the  view  was  expressed 
tliat  it  would  not  be  liable,  but  that  the  company  would  be  liable  if 
the  reoeiversliip  was  brought  about  by  it  with  a  view  to  avoiding  its 
ohGgations.    On  the  last  trial  the  question  as  to  whether  the  com* 
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paiiy  was  insolvent  was  submitted  to  the  jnry,  as  a  question  of  fact, 
under  instructions  as  to  tlie  burden  of  proof  in  accordance  with  the 
decisions'  of  this  court  on  the  former  appeal.  The  verdict  of  the 
jury  shows  that  they  found  that  the  company  was  not  insolvent  and 
their  determination  is  fairly  sustained  by  the  evidence. 

The  court  instructed  the  jury,  as  matter  of  law,  that  if  plain- 
tiff was  entitled  to  recover,  he  was  entitled  to  recover  interest  from 
the  17tli  day  of  October,  1903,  the  date  of  the  last  payment  made 
by  him  to  Whitman  &  Co.,  to  whom  he  relet  the  work  on 
defendant's  failure  to  perform  the  contract.  Counsel  for  the 
defendant  duly  excepted  to  this  instruction.  The  evidence  shows 
that  plaintiff  relet  the  work  shortly  prior  to  the  commencement  of 
the  action,  but  it  does  not  appear  that  the  defendant  was  aware  of 
the  fact  or  had  knowledge  of  the  contract  price.  Nor  did  the  plain- 
tiff in  his  complaint  allege  the  fact  that  the  work  had  been  relet  or 
claim  damages  on  the  basis  of  the  difference  between  the  contract 
price  for  which  defendant  agreed  to  perform  the  work  and  the  cost 
thereof  which  he  agreed  to  pay  under  the  new  contract.  He  alleged 
generally  that  he  sustained  damages  by  defendant's  breach  of  the 
contract  in  the  sum  of  $3,500,  and  demands  judgment  for  that 
amount,  together  with  interest  thereon.  Upon  the  trial  he  proved, 
without  objection,  that  the  additional  cost  of  the  work,  instead  of 
being  $3,500,  was  $3,125,  and  this  was  not  controverted.  Under 
the  instructions  of  the  court  the  jury  added  to  that  amount  the  sum 
of  $565.62  as  interest.  I  am  of  opinion  that  this  was  error.  The 
damages  were  not  liquidated.  It  is  true  that  there  was  a  market 
price  for  the  various  items  of  material,  but  it  cannot  be  said  that 
there  was  a  market  price  for  the  entire  contract  work,  which 
involved  the  furnishing  of  material  and  the  performance  of  labor. 
The  plaintiff  did  not  know  even  approximately  what  it  would  cost 
him  to  have  the  work  done.  He  was  obliged  to  receive  bids,  which 
differed  in  amount,  and  he  selected  the  lowest,  and  did  not  even 
then  assume  to  fix  his  damages  on  that  basis  or  notify  the  defend- 
ant. Nor  did  he  recover  the  amount  of  damages  which  he  alleged 
in  the  complaint. 

The  other  points  presented  by  the  appellant  have  been  examined, 
but  do  not  require  special  consideration  in  the  opinion. 

It  follows,  therefore,  that  the  judgment  should  be  modified  by 
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deducting  therefrom  the  sum  of  $565.G2,  together  witli  interest 
thereon  from  the  rendition  of  the  verdict  to  the  time  of  entry 
of  judgment,  and  as  so  modified  affirmed,  without  costs. 

Patterson,  P.   J.,  Houghton  and   Lambert,  JJ.,   concurred ; 
Ingraham,  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  dissent,  as  I  do  not  think  that  there  was  a  contract  by  which 
tlie  defendant  undertook  to  do  the  work,  for  a  faihire  of  which  the 
plaintiff  lias  recovered  a  judgment.     The  defendant's  bid  to  do  the 
work  was  accepted,  and  the  plaintiff  forwarded  to  defendant  a  con- 
tract to  be  executed.     That  contract  contemplated  the  giving  of  a 
bond  by  the  defendant  which  would  be  satisfactory  to  the  plaintiff 
before  the  contract  became  operative.     The  defendant  executed  the 
contract  and  forwarded  the  same  with  a  bond  to  the  plaintiff,  but 
the  plaintiff  refused  to  accept  the  bond,  prepared  and  forwarded  to 
the  defendant  a  new  contract  with  a  new  bond  to  be  executed  by 
the  defendant,  and  that  bond  was  never  executed,  nor  was  the  new 
contract  ever  executed.     When  the  receivers  were  appointed,  there 
being  no  binding  contract  in  existence,  the  action  of  the  receivers 
in  obtaining  authority  to  complete  all  the  contracts  made  by  the 
defendant  cannot  be  considered  as  a  formal  execution  of  the  new 
contract;  nor  do  I  understand  from  the  record  that  the  receivers 
ever  formally  executed  the  new  contract.     They  certainly  never 
signed  a  new  contract,  or  tissumed  to  bind  cither  themselves  or  the 
company  to  carry  out  the  contract  which  had  been  executed  by  the 
defendant,  but   which  had   been   rejected   by  the  plaintiff.     The 
acceptance  by  the  company  of  the  property  transferred  to  it  by  the 
receivers  when  they  were  discharged  was  not  assuming  the  obliga- 
tion that  the  receivers  had  incurred  as  to  executory  contracts  which 
had  never  been  formally  entered  into,  and  upon  which  no  work  had 
been  done  or  obligation  incurred  by  the  receivers.     The  defendant 
asked  the  court  to  charge  that  the  acts  of  the  receivers  were  not 
the  acts  of  the  corporation;  and  that  if  the  jury  found  that  the 
alleged  contr.:ct  was  not  entered  into  and  accepted  by  both  parties 
before  the  appointment  of  the  receivers,  their  verdict  must  be  for 
the  defendant.     The  court  refused  these  requests,  and  the  defend- 
ant excepted.     I  think  this  was  error.     The  complaint  alleged  the 
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making  of  tlie  contract  bj  the  corporation,  a  copy  of  wbicb  was 
annexed  to  tbe  complaint.  Tliere  was  no  allegation  in  tbe  com- 
plaint tbat  a  contract  bad  been  made  witb  tbe  receivers  wbich  bad 
been  assumed  by  tbe  corporation.  Tbe  only  contract  alleged  in  tbe 
conipLiint,  tberefore,  was  tbat  made  by  tbe  defendant  corporation, 
and  if  no  enforcible  contract  was  m^de  by  tbe  defendant  corpora- 
tion upon  tbis  complaint,  I  do  not  tbink  tliat  tbo  action  could  be 
sustained.  Any  ratification  or  agreement  made  by  tbe  receivers 
could  not  be  tbe  basis  of  an  action  for  damages  for  a  breacb  of  a 
contract  alleged  to  bave  been  made,  not  by  tbe  receivere,  but  by  tbe 
corporation  before  tbe  appointment  of  tbe  receivers,  and  in  view  of 
tbe  form  of  tbe  action  I  tbink  tbe  defendant,  was  entitled  to  bavo 
tbe  jury  instructed  tbat  tbe  plaintiff  could  not  recover  unless  be 
proved  a  binding  contract  witb  tbe  corporation. 
I  tbink  tbe  judgment  sboujd  be  reversed. 

Judgment  modified   as  directed   in    opinion,   and  as  modified 
affirmed,  witbout  costs.     Settle  order  on  notice. 


EuGENK  L.  BusHE,  Individually  and  as  Sole  Surviving  Executor, 
etc.,  of  Frsderiok  Bedford,  Deceased,  and  Eugene  L.  Bushe 
and  Stephen  Fiske,  Individually  and  as  Trustees  under  tbe  Last 
Will  and  Testament  of  Frederick  Bedford,  Deceased,  Eespond- 
ents,  V,  Mary  E.  Wright  and  Otbers,  Respondents,  Impleaded 
witb  Helen  M.  Bedford,  Appellant,  and  Otbers. 

First  Department,  March  22,  1907. 

Executors  and  administrators  — when  legatee  of  a  deceased  beneficiary 
cannot  compel  executors  of  a  deceased  executor  to  account  —  concurrent 
jurisdiction  of  surrogate  and  Supreme  Ck>urt  on  accounting  by  execu- 
tors—findings not  embodied  in  report  not  available— limitation  of 
action  against  executors. 

Although  a  deceased  executor  and  trustee  has  never  accounted  for  the  trust  estate, 
any  right  of  a  beneficiary  to  an  accounting  passes  on  his  death  to  bis  personal 
representatives  for  tbe  benefit  of  his  estate,  and  his  widow  individually  or  €ia 
sole  legatee  and  devisee  bsi  no  cause  of  action  onforcible  in  her  own  right. 

The  Supreme  Court  and  the  Surrogate's  Court  have  concurrent  Jurisdiction  to 
compel  executors  and  trustees  to  account,  but  the  Supreme  Court  will  only  act 
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where  the  Surrogate's  Court  may  not  have  full  Jurisdiction  to  decide  the  ques- 
tions, as  where  there  are  conflicting  claims  to  real  estate. 

When  the  executors  of  a  deceased  executor  bring  an  action  in  the  Supreme  Court 
for  the  Judicial  settlement  of  their  accounts,  the  representatives  of  a  deceased 
beDeficiary  of  the-estate  under  administration  by  the  deceased  executor  has  no 
standing  to  compel  the  executors  of  the  deceased  executor  to  account  for  his 
acts  when  it  is  shown  that  he  never  made  an  accounting;  especially  so,  when 
all  parties  interested  in  the  unadministered  estate  are  not  before  the  court  and 
it  is  not  certain  that  the  Statute  of  Limitations  had  run  upon  their  claims. 

A  finding  by  a  referee  that  the  creditors  and  legatees  of  the  prior  estate  have  ^11 
been  paid  will  not  be  considered  when  not  contained  in  the  report  but  only  in 
separate  findings. 

Although  when  there  is  a  defect  of  parties  defendant,  they  will  ordinarily  b« 
broaght  in  on  terms,  the  rule  does  not  apply  when  in  an  action  by  the  executors 
of  a  deceased  exerutor  for  an  accounting  of  his  estate,  the  defendant  raises  new 
issues  by  asking  them  to  account  for  the  acts  of  the  testator  as  executor  of 
his  wife. 

Although  under  section  2606  of  the  Code  of  Civil  Procedure  the  surrogate  has 
jnrisdiction  when  an  executor  dies  to  compel  the  executor  of  the  deceased 
executor  to  account,  on  petition  of  his  successor,  as  if  the  decedent  had  lived 
and  his  letters  liad  been  revoked  and  a  proceeding  for  accounting  been  insti* 
tuted  against  him,  the  section  contemplates  that  the  funds  so  reached  should 
not  be  paid  to  a  creditor  or  legatee  instituting  the  accounting  but  to  the  sue- 
cessor  of  the  deceased  executor  or  into  court  or  to  some  person  authorized  by 
law  to  receive  the  fund. 

A  beneficiary's  right  to  an  accounting  from  the  representatives  of  a  deceased 
executor  accrues  the  moment  they  are  appointed,  and  the  Statute  of  Limitattona 
runs  in  ten  years,  except  as  suspended  by  a  period  of  infancy. 

Appeal  by  the  defenlant,  Helen  M.  Bedford,  from  a  judgment 
of  the  Snpreme  Court  in  favor  of  tlie  plaintiffs  and  certain  of  the 
defendants,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  22d  day  of  March,  1906,  upon  the  report  of  a  referee. 

Julius  M.  Mayer  [(?.  J.  Wells  with  him  on  the  brief],  for  the 
appellant. 

FranUin  W.  M.  Cutcheon  [^Morgan  M.  Mann  with  him  on  the 
brief],  for  the  plaintifiEs,  respondents. 

Frederic  li,  Coudert  [Howard  Thayer  Kingsbury  with  him  on 
the  brief],  for  the  respondents  Zerega  and  others. 

Tompkins  Mcllvaine  [Joseph  Potts  with  him  on  the  brief],  for 
the  respondent  Wright. 

App.  Div.— Vol.  CXVIIL        31 
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Laughlin,  J. : 

Frederick  Bedford  died  on  the  28tli  day  of  December,  1891, 
leaving  a  last  will  and  testament,  wljicli  was  duly  admitted  fo  pro- 
bate on  the  25th  day  of  January,  1892,  by  the  Surrogate's  Court  of 
the  county  of  New  York,  as  a  will  of  real  and  personal  property. 
He  appointed  liis  brother,  Gunning  S.  Bedford,  and  his  friend, 
Eugene  L.  Bushe,  executors  of  his  will  and  trustees  of  the  trusts 
thereby  created.  The  executors  qualified  and  entered  upon  tlieir 
duties  and  continued  in  the  discharge  thereof  without  having 
accounted,  until  the  death  of  Gunning  S.  Bedford  on  the  29th  day 
of  October,  1893.  No  successor  to  Gunning  S.  Bedford  as  executor 
was  appointed,  but  on  the  29th  day  of  March,  1894,  Stephen  Fiske 
was  appointed  liis  successor  as  trustee. 

This  action  was  brought  by  Eugene  L.  Bushe,  individually  and 
as  surviving  executor  of  said  Frederick  Bedford,  and  by  him  and 
said  Steplien  Fiske,  individually  and  as  trustees  under  the  will,  to 
have  their  accounts  judicially  settled  and  to  obtain  a  decree  provid- 
ing for  a  sale  of  the  property  in  their  hands  not  converted  into  cash, 
and  for  a  distribution  of  the  trust  funds  and  for  their  discharge. 

Frederick  Bedford,  by  his  will,  after  bequeathing  legacies  aggre- 
gating $9,000,  bequeathed  and  devised  one-quarter  of  the  remainder 
of  his  estate  to  his  brother,  Gunning  S.  Bedford,  and  bequeathed 
and  devised  the  rest,  residue  and  remainder  to  his  executors  and 
trustees  in  trust,  to  receive  the  rents,  issues  and  profits,  and  to  apply 
the  net  income,  so  far  as  necessary,  to  the  maintenance,  support  and 
education  of  his  son.  Gunning  S.  Bedford,  Jr.,  during  minority,  and 
thereafter  "  to  his  maintenance  and  support  in  a  style  and  manner 
befitting  his  station  in  life,"  with  directions  to  apply  a  portion  of 
the  net  income  and  profits  to  the  maintenance  and  support  of  the 
wife  of  his  son,  in  case  he  should  marry,  and  to  their  issue,  if  any, 
and  provided  that  upon  the  death  of  his  son,  the  executors  and 
trustees  should  pay  over  the  trust  estate,  together  with  any  income 
thereof  in  their  hands,  to  the  issue  of  his  son,  if  any  then  living,  or 
their  descendants,  and  in  default  thereof  to  his  brother,  Gunning  S. 
Bedford,  and  in  ca^e  of  his  death,  then  to  the  heirs  of  the  testator. 
The  will  authorized  the  executors  and  trustees  to  convert  the  real 
and  personal  estate  into  cash  and  to  reinvest  the  same  in  their 
discretion. 
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Gunning  S.  Bedford,  Jr.,  the  son  of  the  testator,  was  born  on  the 
7th  day  of  June,  1871,  and  survived  bis  father,  but  died  on  the  17th 
day  of  February,  1903.  He  left  a  widow,  the  appellant,  but  no 
children.  He  also  left  a  will,  in  and  by  which  he  bequeathed  and 
devised  all  of  his  estate  to  his  wife,  and  he  appointed  her  and  said 
Stephen  Fiske  and  Eugene  L.  Bushe  executrix  and  executors 
thereof.  Neither  Fiske  nor  Bushe  accepted  the  appointment  or 
qualified,  but  the  widow  qualified  and  acted  alone.  This  action 
was  oommeneed  on  the  25th  day  of  August,  1903,  and  she  was 
made  a  party  defendant  both  individually  and  as  executrix  of  her 
bosband^s  will. 

The  appellant  and  her  husband  had  represented  to  the  executors 
of  and  trustees  under  the  will  of  Frederick  Bedford  tliat  they  had  a 
cliild,  the  issue  of  their  marriage,  but  it  subsequently  developed 
that  tliis  was  untrue  and  that  the  representation  had  been  made 
with  a  view  to  obtaining  a  larger  allowance  during  the  continuance 
of  the  tmst  and  the  three-fourths  of  the  residuary  estate  which 
would  go  to  such  issue  in  the  event  of  the  death  of  the  father. 
They  represented  that  this  child's  name  was  Eugenic  Frederica 
Bedford.  A  child,  whom  they  adopted  and  gave  that  name,  died. 
The  plaintiffs,  also  with  a  view  to  obtaining  a  decree  that  would  be 
binding  upon  the  heirs  at  law  and  next  of  kin  of  such  child,  if  she 
were  the  issue  of  the  marriage  or  left  heirs  at  law  or  next  of  kin, 
made  them  parties  defendant  in  the  title  of  the  action,  as  follows : 
"The unknown  heirs  at  law  and  next  of  kin  and  personal  represent- 
atives, if  any,  of  Eugenie  Frederica  Bedford,  so  called,  deceased," 
and  caused  service  upon  them  under  the  same  description  to  be 
made  by  publication.  The  plaintiffs'  prayer  for  relief  is  as  follows : 
"Wherefore,  plaintiffs  pray  that  this  Court,  by  its  judgment,  judi- 
cially settle  and  allow  the  account  of  said  plaintiff  Eugene  L.  Bushe 
as  executor  with  said  Gunning  S.  Bedford,  2nd,  and  of  said  plaintiff 
Eugene  L.  Bushe  as  sole  surviving  executor  of  the  will  of  said  Fred- 
erick Bedford,  deceased,  and  the  accounts  of  said  plaintiff  Eugene 
L  Bushe  as  trustee  with  said  Gunning  S.  Bedford,  2nd,  and  of  the 
plaintiff  Eugene  L.  Bushe  as  sole  surviving  trustee,  and  of  said  plain- 
tiffs Eugene  L.  Bushe  and  Stephen  Fiske,  as  trustees  under  the 
will  of  said  Frederick  Bedford ;  and  approve  and  confirm  all  the 
acts  and  proceedings  of  plaintiffs  or  either  of  them  as  executors  or 

Digitized  by  VjOOQIC 


324  Bdshe  V,  Wright. 


First  Department,  Mar.  h,  1907.  [Vol.  118. 

executor  or  trustees  or  trustee ;  and  fix  the  commissions  and  com- 
pensations to  which  each  of  them  is  entitled  as  executor  and  as  trus- 
tee ;  and  authorize  them  to  pay  from  said  trust  estate  all  proper 
charges  thereon  that  may  be  established  herein  or  otherwise,  and 
if  necessary,  autborize  plaintiffs,  by  a  sale  or  sales  of  property 
heretofore  held  by  them  as  such  trustees,  to  realize  funds  wheref rem 
to  pay  and  retain  such  commissions  and  compensations  and  to  satisfy 
such  charges ;  and  also  construe  tlie  said  Last  Will  and  Testament  of 
said  Frederick  Bedford,  deceased,  and  determine  the  effect  thereof 
with  reference  to  any  and  all  questions  that  may  arise  upon 
such  accounting  or  in  this  action,  concerning  the  validity,  con- 
struction or  effect  of  said  will ;  and  that  by  its  said  judgment  the 
Court  adjudge  and  define  the  various  interests  of  the  parties  to 
this  action  in  said  estate  and  trust  fund,  and  adjudge  that  each  of 
the  defendants  hereto  be  excluded  from  and  enjoined  from  assert- 
ing thereafter  any  interest  whatsoever  in  or  lien  upon  the  property 
constituting  the  fund  heretofore  held  by  the  plaintiffs  as  such 
trustees  as  aforesaid,  or  any  part  tliereof,  save  such  interest 
therein  or  lien  thereon,  or  some  part  thereof,  as  such  defend- 
ant may  be,  by  said  judgment,  determined  to  possess  or  to  be  enti- 
tled unto;  and  that  plaintiffs  may  be  authorized  and  decreed 
to  turn  over  and  convey  the  moneys,  real  estate  and  other  prop- 
erty constituting  said  trust  estate  irnto  the  person  or  persons  so 
determined  by  said  judgment  to  be  entitled  thereto ;  and  that  by  its 
said  judgment  the  Court  adjudge  and  define  the  various  interests  of 
the  parties  to  this  action  in  the  moneys  heretofore  collected  or  that 
prior  to  the  entry  of  said  judgment  may  have  been  received  by  plain- 
tiffs as  income  of  said  trust  estate  accruing  after  the  death  of  said 
Ounning  S.  Bedford,  3rd,  and  that  plaintiffs  may  be  authorized  and 
directed  by  said  judgment  to  pay  over  said  moneys  to  the  parties 
so  determined  to  be  entitled  thereto  ;  and  instruct  these  plaintiffs  as 
to  their  duties  in  the  premises  ;  and,  finally,  discharge  said  plaintiff 
Eugene  L.  Bushe  of  and  from  all  accountability  as  executor  and 
trustee  of  the  Last  Will  and  Testament  of  said  Frederick  Bed- 
ford, and  both  said  plaintiffs  of  and  from  all  accountability  as  trus- 
tees of  said  will ;  and  likewise  grant  unto  the  plaintiffs  such  other  and 
further  rcHef  in  the  premises  as  may  be  just,  together  with  judg- 
ment for  the  costs  of  this  action,  and  their  disbursements  therein.'* 
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The  appellant,  bothindividaallj  and  as  executrix  of  her  Imsband's 
will,  served  an  answer  herein  December  2, 1903,  in  and  by  which 
she  denies  that  certain  real  estate^described  in  the  complaint  as  being 
the  individual  property  of  said  Frederick  Bedford  —  her  husband's 
father  —  was  such  individual  property,  or  was   devised  to  or  is 
held  by  the  plaintiffs  as  executor  or  trustees  of  his  said  estate; 
and  she    therein  alleges  that  said    property  was  purchased  by 
s^d  Frederick   Bedford  as  executor  of  the  estate  of  M.  Amelia 
Bedford,  with  funds  of  that  estate  ;  and  further  alleges  that  none  of 
the  property  vested  in  the  plaintiflfs  as  trustees,  or  could  vest  in 
them  as  trustees  until  after  an  accounting  by  the  plaintiff  Biishe  as 
execntor.     The  appellant,  individually  and   as  executrix,  further 
answering  the  complaint,  alleged  as  a  separate  defense  and  counter- 
claim, among  other  things,  that  M.  Amelia  Bedford  was  the  wife  of 
said  Frederick  Bedford  and  the  mother  of  the  appellant's  husband ; 
that  she  died  on  the  14th  day  of  July,  1871,  leaving  a  last  will  and 
testament  appointing  her  husband  executor  and  trustee  thereunder 
and  testamentary  guardian  of  her  child,  should  she  leave  any,  and 
in  case  she  should. leave  a  child  she  devised  and  bequeathed  her 
residuary  estate,  one-half  to  her  husband  and  the  other  half  to  him 
in  trust  for  the  child,  to  receive  the  rents,  issues  and  profits  and 
apply  the  same  to  the  support,  maintenance  and  education  of  the 
child  during  minority,  with  remainder  over  to  the  child  on  attaining 
full  age,  and  to  his  issue  in  case  of  death  prior  thereto ;  that  the 
^tate  of  said  M.  Amelia  Bedford  consisted  of  a  large  amount  of 
personal  property  and  of  a  seven-sixteenths  interest  in  real  estate 
devised  to  her  under  the  will  of  her  former  husband,  Lucius  Chit- 
tenden ;  that  by  virtue  of  a  power  of  sale  the  executor  of  said  Lucius 
Chittenden  sold  at  public  auction  the  real  estate  in  which  said  M. 
Amelia  Bedford  had  an  undivided  interest,  and  accounted  to  said 
Frederick  Bedford  as  her  executor  for  her  share  in  the  proceeds, 
part  of  which  he  invested  in  purchasing  from  the  executor  of  said 
Lucius  Chittenden  a  part  of  the  land  at  Fort  "Washington,  N.  T.,  so 
sold,  taking  title  in  his  individual  name ;  that  said  Frederick  Bedford 
never  filed  an  account  nor  accounted  as  executor  or  trustee  under 
the  will  of  M.  Amelia  Bedford,  and  never  divided  her  estate  or  set- 
tled with  his  son  in  whole  or  in  part ;  that  Eugene  L.  Bushe  and 
Ghmning  S.  Bedford,  brother  to  the  testator  Frederick  Bedford, 
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acted  as  gnardians  and  in  loco  parentisy  and  as  attorneys  and 
advisers  for  the  appellant's  husband  after  his  father's  death  and 
until  he  became  of  age,  at  which  time  there  was  dne  to  him  approxi- 
mately the  sum  of  $150,000  from  the  estate  of  his  mother,  no  part  of 
which  has  been  paid ;  that  on  the  death  of  Frederick  Bedford  his 
executora  took  possession  of  the  assets  cf  the  estate  of  M.  Amelia 
Bedford  and  of  the  land,  title  to  which  had  been  taken  in  his  name 
as  aforesaid,  and  failed  to  inform  the  appellant's  husband,  who  was 
inexperienced  in  business,  of  his  rights  in  the  estate  of  his  mother, 
and  he  failed  to  discover  the  same ;  that  appellant's  husband 
employed  said  Eugene  L.  Bushe  as  his  attorney  at  law  and  as  an 
agent,  and  in  view  of  those  relations  of  trustee  and  cestui  que 
trusty  and  of  guardian  and  ward,  that  existed  between  them,  her 
liusband  was  guided  by  his  wishes,  and  also  trusted  in  his  uncle,  the 
otlier  executor  and  trustee  of  his  father's  estate,  with  reference  to 
his  property  riglits ;  that  they  professed  to  be  acting  in  his  behalf,  but 
failed  to  take  any  proceedings  to  assert  his  rights  or  recover  his  inter- 
est in  the  estate  of  his  mother,  of  which  they  h.ad  full  knowledge,  and 
that  they  acted  in  fraud  of  liis  rights,  and  the  fraud  was  not  discovered 
until  after  his  death ;  that  there  is  now  due  to  the  appellant  in 
her  husband's  right,  one-half  of  the  residuary  estate  of  M.  Amelia 
Bedford,  amounting  approximately  to  the  sum  of  $150,000,  with 
interest  thereon  from  the  14th  day  of  August,  1872 ;  that  the  only 
persons  now  interested  in  the  estate  of  M.  Amelia  Bedford  are  the 
appellant  and  Eugene  L.  Bushe,  as  sole  surviving  executor  of 
Frederick  Bedford ;  that  the  defendants  Wright,  Gallagher,  2erega, 
Blanchard  and  Martinot  have  received  certain  assets  and  property 
of  the  estates  of  M.  Amelia  Bedford,  and  of  appellant's  husband's 
father  and  uncle.  Gunning  S.  Bedford,  for  which  they  are  account- 
able to  said  estates  respectively,  the  exact  nature  and  amount  of 
which  cannot  be  ascertained  until  the  accounts  of  said  respective 
estates  have  been  settled,  and  that  each  of  the  defendants  claim 
some  interest  in  said  real  estate  purchased  by  said  Frederick  Bed- 
ford with  the  funds  of  the  estate  of  M.  Amelia  Bedford.  For  a 
second  defense  and  counterclaim,  the  appellant,  individually  and  as 
executrix,  alleges  that  said  Eugene  L.  Bushe  has  received  certain 
property  as  the  agent  or  attorney  of  appellant's  husband,  including 
the  sum  of  $24,000  received  as  the  proceeds  of  the  sale  of  certain 
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lands  purchased  by  the  appellant's  husband's  father,  as  executor  and 
trnstee  of  M.  Amelia  Bedford,  title  to  which  was  taken  in  his  name 
as  such  executor,  and  of  other  assets  of  the  estate  of  said  M.  Amelia 
Bedford,  and  of  said  Frederick  Bedford  and  of  appellant's  husband's 
micle,  for  which  he  has  not  accounted,  and  that  an  accounting 
therefor  has  been  demanded.  Judgment  is  demanded  for  the 
ainonnt  due  the  appellant's  husband  from  the  estate  of  his  mother, 
and  that  the  same  be  declared  a  lien  on  the  lairds  owned  by  Frede- 
rick Bedford  at  the  time  of  his  death,  and  that  said  real  estate  be 
sold  for  the  payment  thereof;  that  Eugene  L.  Bushe,  as  sole  sur- 
viving executor  of  Frederick  Bedford,  account  for  tlie  acts  of 
Frederick  Bedford  as  executor  and  trnstee  of  the  estate  of  M. 
Amelia  Bedford,  and  for  his  own  acts  in  relation  to  the  property  of 
her  estate,  and  that  said  Eugene  L.  Bushe,  individually  and  as 
trustee,  account  to  the  appellant  for  all  property  received  by  him 
for  the  use  of  appellant's  husband,  and  that  all  other  defendants  be 
barred  from  any  interest  in  the  property  or  estate  of  Frederick 
Bedford  until  the  amount  found  due  to  the  estate  of  M.  Amelia  Bed- 
ford shall  be  paid,  and  in  case  the  estates  of  Frederick  Bedford  and 
of  appellant's  husband's  said  uncle  should  bo  insufScient  to  satisfy 
tho  amount  due  the  appellant,  that  the  plaintiffs  and  the  other 
defendants  be  directed  to  pay  back  any  money  or  property  they 
have  received  from  said  estates  or  from  the  estate  of  said  M. 
Amelia  Bedford,  and  that  the  same  be  applied  in  satisfaction  of 
appellant's  claim. 

I  am  of  the  opinion  that  the  counterclaims  were  properly  dis- 
missed. It  is  not  sought  to  recover  damages  for  fraud.  The 
allegations  of  fraud  were  made  evidently  with  a  view  to  avoid  the 
Statute  of  Limitatioils  as  a  defense  to  tho  counterclaims.  The 
allegations  that  the  appellant  and  tlie  plaintiff  Bushe,  as  sole  sur- 
viving executor  of  Frederick  Bedford,  are  the  only  persons  now 
interested  in  the  estate  of  M.  Amelia  Bedford,  are  allegations  of  a 
legal  conclusion,  and  are  inconsistent  with  other  facts  alleged.  It 
is  expressly  alleged  that  Frederick  Bedford  never  accounted  as 
executor  of  or  trustee  under  the  will  of  his  wife,  M.  Amelia  Bed- 
ford, and  that  her  estate  has  never  been  judicially  settled.  What- 
ever rights  the  appellant  has  with  respect  to  the  matters  set  forth  in 
the  counterclaims  she  derives  through  her  husband  and  in  his  right 
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against  the  estate  of  his  mother,  M.  Amelia  Bedford.  She  appeals 
OTdy  individuaUy,  and  it  is  doubtful  whether  in  that  capacity  she 
has  any  rights  that  could  be  enforced  in  any  action  or  proceeding, 
but  certainly  she  has  none  that  can  be  enforced  in  this  action.  It  is 
not  claimed  that  her  husband  left  any  real  estate  which  descended  to 
her.  He  at  most  had  a  claim  for  an  accounting,  with  possibly  the 
right  to  have  part  of  the  amount  found  due  declared  a  lien  on  the 
lands  purchased  by  the  deceased  executor  in  his  own  name  indi- 
viduaUy  with  trust  funds.  Whatever  right  of  action,  if  any,  vested 
in  favor  of  her  husband  in  the  premises  passed  to  his  personal  rep- 
resentatives for  the  benefit  of  his  estate,  concerning  which  con- 
cededly  there  has  been  no  accounting  or  settlement,  and  she,  indi- 
vidually or  as  a  legatee  or  devisee  under  his  will,  clearly  had  no 
cause  of  action  enforcible  in  her  own  right.  (  Woodin  v.  Bagley^ 
13  Wend.  453 ;  Squire  v.  Bugheey  63  App.  Div.  429 ;  Mount  v. 
Maunty  68  id.  144.)  Uer  husband  had  a  right  to  have  the  estate  of 
his  mother  settled  and  to  obtain  his  distributive  share,  if  any,  after 
the  payment  of  the  debts  and  specific  legacies.  This  right  passed 
to  his  executrix,  as  such,  and  it  did  not  vest  in  his  legatees  or 
devisees.  The  appellant  now  stands  before  this  court  merely  in  the 
right  of  a  legatee  or  devisee  of  her  husband.  By  virtue  of  the  pro- 
visions of  section  2606  of  the  Code  of  Civil  Procedure  her  husband 
or  his  executrix  could  have  compelled  the  executors  of  Frederick 
Bedford  to  account  for  his  acts  as  executor  and  trustee  under  the 
will  of  M.  Amelia  Bedford,  but  I  find  no  provision  of  law  author- 
izing even  such  a  proceeding  by  a  legatee  or  devisee  of  a  legatee  or 
devisee.  The  appellant,  individually,  has  no  better  standing  to 
maintain  the  causes  of  action  embraced  in  her  counterclaims  than 
has  a  creditor  or  legatee  to  maintain  an  action  to  recover  money 
owing  to  the  decedent.  The  affirmance  might  well  rest  on  this 
ground  alone. 

If,  however,  the  appeal  could  be  considered  as  having  been  taken 
both  individually  and  as  executrix,  I  am  of  opinion  that  the  result 
would  bo  the  same.  The  Supreme  Court  and  the  Surrogate's  Court 
have  concurrent  jurisdiction  to  compel  executors  and  trustees  to 
account,  but  it  is  well  settled  that  the  Surrogate's  Court  is  the 
appropriate  tribunal  for  such  an  accounting,  and  that  the  Supreme 
Court  will  ordinarily  exercise  its  jurisdiction  only  in  special  cases 
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where  the  SniTogate's   Court  may  not  have  full  jurisdictioa  to 
decide  all  qneetioiiB  involved.     (Borrowe  v.  Corhin^  31  App.  Div. 
173;  aflFd.,  165  K  Y.  634;  JIardy.  AsJiUy,  117  id.  606;  San^ 
der9  V.  SauUer^  126  id.  193 ;  Sevan  v.  Cooper,  72  id.  317 ;  Douglas 
V.  Y^ost^  64  Hun,  155 ;  Chipman  v.  Montgomery,  63  N.  Y.  235 ; 
Haddow  V.  Lundy,  59  id.  320 ;  Leggeit  v.  Stevens,  77  App.  Div. 
612.)     Here   conflicting  claims   have   arisen,  and   the  ownership 
and    sale  of  real  estate  being  involved,  the   action  was   properly 
brooght  in  the  Supreme  Court.     I  know  of  no  provision  of  statutory 
law,  however,  or  principle  of  equity  jurisprudence  authorizing  the 
court  to  compel  the  executors  of  a  deceased  executor  to  bring  an 
action  for  the  judicial  settlement  of   their  accounts,  to  account 
therein  for  their  testator's  acts  as  executor  to  a  defendant  who  is 
the  personal  representative  of  a  legatee  or  devisee  under  the  will 
and  also  his  legatee  and  devisee.     Where,  as  here,  the  estate  con- 
cerning which  the  accounting  is  sought  to  be  had  has  not  been 
settled,  it  would  seem,  even  if  the  appellant  had  brought  the  action, 
that  no  accounting  sliould  be  had  until  the  estate  of  M.  Amelia 
Bedford  is  represented,  or  at  least  that  the  accounting  should  be  had 
in  the  interest  of  and  for  the  benefit  of  all  interested  in  her  estate, 
and  that  the  money  should  be  paid  into  court  if  an  administrator  of 
ber  estate  has  not  been  appointed.     Unless  all  claims  against  her 
estate  are  barred  by  the  Statute  of  Limitations,  I  know  of  no  method 
of  judicially  determining   whether  any  exist,  except  by  an  account- 
ing.    It  is  clear  that  under  section  2606  of  the  Code  of  Civil  Pro- 
cedure the  successor  of  the  deceased  executor  could  compel  the 
personal  representatives  of  the  deceased  executor  to  account.     It 
cannot  be  that  the  same  canse  of  action  is  vested  in  the  appellant 
and  in  the  successor  to  the  deceased  executor  when  appointed.     The 
allegations  of  the  appellant  and  tlie  separate  findings  made  by  the 
referee  that  the  debt^  and  legacies  of  M.  Amelia  Bedford  have  all 
been  paid  and  that  there  is  no  one  interested  in  the  estate  except 
the  appellant  and  the  executor  of  Frederick  Bedford,  deceased,  are 
I  think  of  no  avail,  since  it  appears  and  the  referee  has  found  that 
no  judicial  settlement  of  the  accounts  of  tlie  executor  of  her  estate 
was  ever  had,  and  since  it  is  manifest  that  the  Statute  of  Limita- 
tions may  not  yet  have  run  against  her  creditors  or  legatees.     More- 
over, the  finding  that  the  debts  of  M.  Amelia  Bedford  and  her  lega- 
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cies  have  all  been  paid  and  that  the  appellant  and  the  executor  of 
Frederick  Bedford,  deceased,  are  the  only  persons  now  interested  in 
her  estate  are  not  contained  in  the  report,  but  are  embraced  in  sep- 
arate findings  and,  therefore,  under  the  recent  decision  of  this  court 
in  Elterman  v.  Ilyman  (117  App.  Div.  519)  they  cannot  be  con- 
sidered. It  may  be  that  if  an  administrator  with  the  will  annexed 
of  M.  Amelia  Bedford  had  been  appointed  and  he  had  refused  on 
demand  to  call  the  executor  of  the  deceased  executor  to  account, 
either  in  t)ie  Surrogate's  Court  or  by  action,  the  personal  represent- 
atives of  her  deceased  son  or  even  his  legatee  or  devisee  might 
have  maintained  the  action  upon  alleging  these  facts,  but  the  admin- 
istrator with  the  will  annexed  would  be  a  necessary  party,  because 
the  action  would  ordinarily,  at  least  in  the  absence  of  some  agree- 
ment or  facts  constituting  a  waiver  or  estoppel,  such  as  existed  in 
Hyde  V.  Stone  (7  Wend.  354) ;  Segelken  v.  Meyer  (94  N.  Y.  473)  and 
Goodyear  v.  Bloodgood.  (1  Barb.  Ch.  617)  and  do  not  exist  here, 
only,  lie  in  behalf  of  the  administrator  with  the  will  annexed  or  of  a 
creditor  or  legatee  of  the  estate  in  behalf  of  all  others  interested  in 
the  estate  and  not  as  set  up  in  the  counterclaims  here  for  the  exclusive 
benefit  of  a  single  legatee  or  devisee,  or  for  the  legatee  or  devisee  of 
a  legatee  or  devisee,  {Woodin  v.  Bagley^  13  Wend.  453  ;  Beecher 
V.  Crifuse^  19  id.  306 ;  Jenkins  v.  Freyer^  4  Paige,  47 ;  Schultz  v. 
Cookingham^  30  Hun,  443 ;  Squire  v.  Bughee^  65  App.  Div.  429  ; 
Western  R,  7?.  Co.  v.  Nolan,  48  N.  T.  513  ;  Matter  of  Ilodgman,  11 
App.  Div.  344 ;  Biggs  v.  Cragg,  89  N.  Y.  480 ;  Pritchard  v.  Hicks^ 
X  Paige,  270 ;  Crooner  v.  Pinckney,  3  Barb.  Ch.  466 ;  Brovyn  v. 
Ricketts,  3  Johns.  Ch.  555 ;  Davoue  v.  Fanning,  4  id.  199 ;  HaUett 
V.  IlaUett,  2  Paige,  15 ;  Barb.  Parties  [2d  ed.],  522,  728.)  Where 
there  is  a  defect  of  parties  defendant,  ordinarily  the  case  will  not  be 
dismissed,  but  an  opportunity  will  be  afforded  plaintiff,  on  terms,  to 
bring  in  the  necessary  parties.  That  rule,  however,  cannot  avail 
the  appellant,  for  it  does  not  apply  to  a  new  issue  sought  to  be  pre- 
sented by  a  defendant  in  which  parties  otiier  than  those  already 
before  the  court  are  interested.  The  plaintiffs  are  not  in  court  to 
account  for  the  acts  of  their  testator  as  executor  of  his  wife.  They 
merely  seek  an  accounting  concerning  their  own  acts  as  his  executor. 
It  appears  that  certain  real  property  undisposed  of  by  the  testator 
still  stands  in  his  name  as  executor  of  his  wife.     The  plaintiffs  have 
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not  attempted  to  submit  that  property  to  the  jurisdiction  of  the 
conrt,  but  the  appellant  seeks  to  obtain  an  adjudication  concerning 
it  These  circumstances  show  the  confusion  and  unsuperable 
obstacles  that  arise  in  any  attempt  in  this  action  to  require  the 
plaintiffs  to  account  for  the  acts  of  their  testator  as  executor  of  his 
wife's  estate.  The  defendants  who  are  respondents  contend,  in 
effect,  that  an  accounting  by  the  plaintiffs  for  their  testator's  acts  as 
executor  of  his  wife's  estate  is  foreign  to  the  action,  and  should  not 
be  recjnired  herein.  As  already  observed,  the  action  is  brought  for 
a  decree  settling  the  accounts  of  the  plaintiffs  as  representatives  of 
the  estate  of  Frederick  Bedford,  deceased,  and  concerning  his  indi- 
vidual property  only.  If  the  ai)pellant  lias  a  cause  of  action  against 
the  plaintiffs,  or  either  of  them,  as  the  representative  of  the 
deceased  executor  and  trustee  of  M.  Amelia  Bedford,  or  for  an 
accounting,  she  should  have  instituted  a  separate  action  therefor, 
and  if  there  was  danger  that  in  the  meantime  some  of  the  property 
for  which  she  claims  they  are  accountable  to  the  estate  of  M.  Amelia 
Bedford,  or  upon  which  the  estate  should  have  a  lien  on  account  of 
the  investment  of  trust  funds  tlierein,  would  be  sold  or  distributed, 
such  sale  or  distribution  might  have  been  enjoined.  We  do  not 
deem  it  necessary  upon  this  appeal  to  consider  the  claim  that  the 
purcliase  of  real  estate  by  Frederick  Bedford  with  funds  belonging 
to  the  estate  of  his  wife,  and  taking  title  in  his  own  name,  constituted 
a  breach  of  his  trust,  or  the  answering  argument  that  as  between  him 
and  his  son  ho  made  a  division  of  the  property  which  they  were  enti- 
tled to  under  the  will  of  M.  Amelia  Bedford,  by  taking  title  to  part 
in  his  own  name  for  himself  and  title  to  part  as  executor  in  trust  for 
liis  son,  which  trust  was  attempted  to  be  carried  out  subsequently 
by  the  "Wright  trust  deed,  and  that  there  was  a  ratification  of  the 
devise  of  the  property  by  the  appellant's  husband  after  he  attained* 
his  majority.  It  is  evident  that  the  husband  of  the  appellant  had 
no  interest  in  the  property,  the  title  to  which  his  father  took  in 
his  own  name  individually,  except  to  follow  the  trust  funds  to 
satisfy  any  interest  that  it  might  appear  on  an  accounting  that  ho 
had  in  the  estate  of  his  mother.  An  accounting  first  is  essential  to 
determine  his  interest,  and  that  is  the  basic  relief  demanded  by 
appellant  in  her  answer,  the  other  relief  demanded  being  depend- 
ent thereon.     At   common    law   the   rule  was    that    the   personal 
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repreeentatives  of  a  deceased  exeeator  or  adiiiiuistrator  could  not 
be  called  to  account  by  his  successor  for  any  property  which  he  had 
misapplied  or  converted ;  but  that  rule  was  based  on  the  theory 
that  such  property  had  been  administered  and  that  the  right  of 
action  passed  to  the  creditors,  legatees  or  distributees.  {Beall  v. 
N^eio  Mexico^  83  U.  S.  535 ;  Eowan  v.  Kirkpatriokj  14  III.  1 ; 
Marsh  V.  People^  15  id.  284;  Tale  v.  Baker,  2  Hun,  468; 
Young  v.  KhrJbaU,  8  Blackf.  [Ind.]  167.  See,  also,  Trustees  qf 
Theological  Seminary  of  Aubu?m  v.  Kellogg,  16  N".  Y.  83,  and  Good- 
year V.  Bloodgood,  supra,)  This  rule  of  tlie  common  law,  however, 
no  longer  prevails  in  this  State,  for  by  section  2606  of  the  Code  of 
Civil  Procedure  jurisdiction  is  conferred  upon  the  surrogate,  where 
an  executor,  administrator  or  trustee  dies,  on  the  petition  of  his 
successor,  to  compel  the  executor  or  administrator  of  the  deceased 
executor  or  administrator  to  account  as  if  the  decedent  had  lived 
and  his  lettera  had  been  revoked,  and  a  proceeding  for  an  account- 
ing had  been  instituted  against  him.  {Matter  of  Rogers,  153  N.  Y. 
316;  Matt^  of  Wiley,  119  id.  642.)  Although  the  surrogate 
might,  under  this  section,  require  the  accounting  at  the  instance  of 
a  creditor  before  the  successor  to  the  deceased  executor  was 
appointed,  yet  the  funds,  instead  of  being  paid  to  a  creditor  or 
legatee  instituting  the  accounting  proceeding,  should  be  paid  to  the 
successor  to  the  deceased  executor  or  into  court  or  to  some  person 
authorized  by  law  to  receive  the  same,  which  does  not  mean  a  mere 
creditor  or  legatee.  (Code  Civ.  Proc.  §§  2603,  2606 ;  Matter  of 
Moehring,  154  N.  Y.  423 ;  Mount  v.  Mount,  68  App.  Div.  144 ; 
Squire  v.  Bughee,  supra;  Matter  of  Irvin,  68  App.  Div.  158; 
Matter  of  Wood,  34  Misc.  Rep.  209  ;  Matter  of  Hicks,  54  App.  Div. 
582 ;  revd.  on  other  grounds,  170  N.  Y.  195 ;  1  Jessup  Snrr.  Pr. 
•[2d  cd.]  780.) 

If,  however,  the  appellant  individually  has  a  standing  to  assert 
the  counterclaims,  or  the  notice  of  appeal  be  deemed  suf&cient  to 
present  the  rights  of  her  deceased  husband's  estate,  and  if  the 
counterclaims  are  properly  pleaded  and  their  validity  may  be 
decided  in  this  action,  still  I  am  of  opinion  that  the  Statute  of 
Limitations  is  a  bar  thereto.  Iler  husband's  right  to  an  accounting, 
if  any  be  had  against  tho  personal  representatives  of  the  deceased 
executor,  accrued  the  moment  they  were  appointed,  which  was  on 
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the  25tli  day  of  January,  1892.  {Matter  of  WUey,  119  N.  Y. 
642 ;  Matter  of  ClarJc^  Id.  427.)  The  cause  of  action  against  the 
personal  representatives  of  Frederick  Bedford,  to  require  them  to 
acconnt  for  liis  acts  as  executor  of  M.  Amelia  Bedford,  is  independ- 
ent of  any  cause  of  action  that  existed  against  their  testator  in  liis 
lifetime,  and  it  accrued  the  instant  they  were  appointed  and  quali- 
fied as  his  personal  repi'csentatives.  The  appellant's  husband  could 
have  at  once  upon  their  appointment  petitioned  the  surrogate  to 
Teqoire  theni  to  account,  and  if  the  facts  warranted,  he  could  have 
broaght  an  action  in  the  Supreme  Court  for  like  relief  instead.  The 
Statute  of  Limitations  applicable  to  such  an  action  is  ten  years  from 
the  time  it  accrues.  {Matter  of  Rogers^  153  N.  Y.  316.)  In  the 
case  at  bar,  however,  this  is  changed  somewhat  by  the  infancy  of 
her  husband.  He  became  of  age  on  the  7th  day  of  June,  1892,  and 
the  ten-year  j^eriod  of  limitation  which  had  been  suspended  by  his 
infancy  until  that  time  then  commenced  to  run,  and  the  ten  yeare 
expired  before  liis  death,  which  occurred  on  the  17th  day  of  Fel)- 
niary,  1903.  The  answer  containing  the  counterclaims  w^as  served 
on  the  2d  day  of  December,  1903,  thereafter.  For  the  purpose  of 
the  Statute  of  Limitations  with  respect  to  the  counterclaims,  the 
service  of  the  answer  is  deemed  the  commencement  of  the  action 
on  the  counterclaims,  and  consequently  the  action  was  barred  before 
the  answer  was  served. 

It  follows,  therefore,  that  the  judgment  should  be  affirmed,  with 
costs. 

Patterson,    P.    J.,    Inoraham    and    Scott,    JJ.,    concurred ; 
Clakk£,  J.,  concurred  in  result. 

Judgment  aflSrmed,  with  costs.     Settle  order  on  notice. 
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Thomas  J.  Beardmore,  Appellant,  v.  Elizabeth  M.  Barry, 

Respondent. 

First  Department,  Marcli  23,  1907. 

Vendor  and  purchser — lands  described  by  metes  and  bounds  ~  refusal 
to  take  title  —  evidence  —  when  understanding  as  to  meaning  of  "  more 
or  less"  inadmissible. 

When  a  contract  for  the  sale  of  real  estate  describes  the  premises  by  metes  and 
bounds,  evidence  of  what  the  parties  understood  the  words  "more  or  less"  to 
mean  is  inadmissible  iu  an  action  on  the  contract. 

In  an  action  by  a  vendee  to  recover  earnest  money  paid  on  a  contract  to  convey 
lands  described  by  metes  and  bounds  which  were  qualified  as  being  "  more  or 
less,"  the  payment  of  the  consideration  was  not  dependent  upon  the  foot 
frontage  or  specific  area.  The  evidence  showed  a  good  record  title  to  170  feet 
frontage  with  a  possession  by  the  vendor  of  1.25  feet  more  which  had  never 
been  contested  and  which  would  probably  ripen  into  title.     On  all  the  evidence, 

Muldt  that  the  vendee  was  not  justified  in  refusing  title,  and  was  not  entitled  to 
recover  the  earnest  money. 

Appeal  by  the  plaintitf,  Thomas  J.  Beardmore,  from  a  judgment 
of  the  Supreme  Conrt  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  tlie  10th  day  of  January, 
1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  dismissing  the  complaint  upon  the  merits. 

This  is  an  action  brought  by  the  assignee  of  the  vendee  under  a 
contract  for  the  sale  of  a  parcel  of  real  estate  in  the  city  of  New 
York,  to  recover  the  amount  paid  to  apply  on  the  purchase  price 
and  the  expenses  incurred  for  counsel  fees  and  disbursements  in  the 
examination  of  the  title.  The  contract  was  made  between  defend- 
ant and  plaintiflE's  assignor  on  the  28th  day  of  November,  1904-. 
Defendant  therein  agreed  to  convey  to  plaintiffs  assignor  the 
following  described  premises : 

"  All  that  certain  piece  or  parcel  of  land,  with  the  buildings 
thereon  erected,  situate,  lying  and  being  in  the  Twenty-third  Ward 
of  the  City  of  New  York,  bounded  and  described  as  follows : 

"  Beginning  at  a  point  on  the  northwesterly  side  of  Boston  ave- 
ntie,  formerly  Boston  road,  distant  two  hundred  and  thirty-nine  and 
twenty-four  one-hundredths  feet  (239.24:)  southwesterly  from  the 
corner  formed  by  the  intersection  of  the  southerly  side  of  One  Ilun- 
dred  and  Sixty-eighth  street  and  the  northwesterly  side  of  Boston 
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avenne,  thence  ranning  northwesterly  and  parallel  with  One  Hun- 
dred and  Sixty-eighth  street,  one  hundred  and  sixty-three  and  three 
one-liundredths  feet  (163.03) ;  thence  southwesterly  and  parallel  with 
BnstoQ  avenne,  one  hundred  and  seventy-one  and  fifteen  one-hun- 
dredtlis  feet  (171.15) ;  thence  southeasterly  and  again  parallel  to  One 
Handred  and  Sixty-eighth  street,  one  hundred  and  sixty-three  and 
eighty-two  one-lmndredths  feet  (163.82)  to  the  northwesterly  side  of 
Boston  avenue,  and  thence  northeasterly  along  the  northwesterly 
aide  of  Boston  avenue,  one  hundred  and  seventy-one  and  twenty-five 
one-bundredths  feet  (171.25)  to  the  point  of  beginning;  said 
dimensions  being  more  or  less. 

**  And  being  the  same  premises  conveyed  to  the  party  of  the  first 
part  by  James  and  Charles  Whealen,  by  deed,  dated  Sept.  7th,  1892, 
and  recorded  in  Liber  4,  page  121  under  Block  No.  2614  of  section 
10,  and  known  at  present  as  No.  1169  Boston  road.  New  York  city." 
The  consideration  specified  was  $7^,000,  and  it  was  not  left  to 
depend  on  feet  frontage  or  square  feet  or  quantity.  The  vendor 
agreed  at  her  own  proper  cost  and  expense  to  "  execute,  acknowledge 
and  deliver  to  said  party  of  the  second  part,  or  to  his  assigns,  a 
proper  deed  containing  a  general  warranty  and  the  usual  full  cove- 
nants for  the  conveying  and  assuring  to  him  or  them  the  fee  simple 
of  the  said  premises  free  from  all  incumbrances,"  excepting  certain 
restrictions  not  here  involved.  The  premises  in  question  were  on 
the  29tli  day  of  May,  1876,  owned  by  one  Lucia  L.  Fitch  and  James 
P.  Fitch,  and  on  the  foreclosure  of  a  mortgage  executed  by  them  on 
tliat  day  title  passed  to  one  Wensley  on  the  15th  day  of  December, 
1879,  and  by  mesne  conveyances  to  one  James  Whealen  on  the  3l6t 
day  of  May,  1884.  The  description  contained  in  the  judgment  of 
foreclosure  and  in  the  subsequent  conveyances  upon  which  Whealen's 
title  rested  is  the  same.  Tiiis  description,  so  far  as  material,  described 
the  premises  as  lot  No.  133  on  a  map  entitled  "  Map  of  the  Village  of 
Morrisania,  made  by  Andrew  Findlay,  surveyor,  dated  West  Farms, 
Aug.  10,  1848,  and  filed  in  the  office  of  the  register  of  the  county 
of  Westchester ; "  and  after  describing  the  entire  lot,  giving  metes 
and  bounds,  showing  a  frontage  of  205  feet  on  Boston  avenue,  it 
contains  a  clause  as  follows:  "excepting  and  reserving  thereout  a 
atrip  of  land  on  the  northerly  side  of  said  lot  thirty-five  feet  in 
iridtli,"  which  is  also  described  by  metes  and  bounds.     Findlay's 
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map  eliows  lota  Nos.  124,  133  and  134  fronting  on  Morse  avenue 
(Boston  avenue)  between  Sixth  street  on  tlie  north  (now  One  Hun- 
dred and  Sixty-eightli  street)  and  Fifth  street  on  t^J©  south  (now 
One  Hundred  and  Sixty-seventh  street)  and  gives  the  frontage  of 
lot  133  on  Morse  avenue  as  205  feet,  which,  after  deducting  the  35 
fuet  on  the  north,  excepted  from  the  conveyances,  would  leave  170 
fqet  frontage  conveyed  by  the  deed.  On  June  12,  1884,  Wliealen 
mortgaged  the  premises  to  one  Burns,  and  thefein  descril)ed  them 
as  having  a  frontage  of  170  feet  on  Morse  avenue,  and  on  Decem- 
ber 10,  1887,  he  conveyed  a  one-half  interest  to  his  brother  Charles 
by  the  description  by  lot  number,  metes  and  bounds,  and  excepting 
said  35  feet  off  the  northerly  side.  On  September  7,  1892,  James 
and  Charles  Whealen  conveyed  the  premises  to  defendant  by  the 
same  description  as  is  contained  in  the  contract  of  sale,  wherein  it 
appears  that  the  frontage  of  said  premises  on  Boston  avenue  (form- 
erly Boston  road  and  Morse  avenue)  is  given  as  171.25  feet,  which 
is  the  first  attempt  to  convey  more  than  170  feet  frontage. 

On  the  7th  day  of  April,  1905,  the  final  adjourned  day  for  closing 
title  under  the  contract,  it  appears  that  the  parties  met  at  the  office 
of  tlie  company  which  was  examining  the  title  for  the  plaintiff, 
defendant  and  plaintiff  being  represented  by  counsel,  and  plaintiff-s 
assignor  attending  in  person.  Defendant's  counsel  first  tendered  a 
deed  which  contained  the  description  of  the  property  according  to  the 
contract,  giving  the  starting  point  as  239.24  feet  south  of  tlie  inter- 
section of  the  southerly  line  of  One  Hundred  and  Sixty-eight  street 
and  Boston  avenue.  This  plaintiff's  counsel  refused  to  accept,  on 
the  ground  that  it  did  not  contain  the  proper  description,  where- 
upon counsel  for  defendant  tendered  a  second  dee^  containing  the 
same  description,  with  the  exception  tllat  the  starting  point  was 
given  as  229.24  feet  south  from  One  Hundred  and  Sixty-eighth 
street,  which  plaintiff's  counsel  also  refused  to  accept  on  the  same 
ground.  Plaintiff's  counsel  testified  that  he  asked  defendant's 
counsel  if  they  claimed  adverse  possession  to  anything  beyond  170 
feet,  and  that  if  they  had  any  proof  of  adverse  possession  he  would 
like  to  see  it  then,  and  that  defendant's  counsel  replied  that  they 
would  not  discuss  tliat  question  and  did  not  care  to  offer  any- 
proof  ;  that  the  only  claim  defendant's  counsel  made  in  regard  to 
their  title  to  a  frontage  greater  than  170  feet  was  that  there  was  a 
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surplusage  in  the  block,  but  that  he  refused  to  offer  any  proof  as  to 
snoh  surplusage ;  that  plaintiff's  counsel  offered  to  give  defendant 
an  adjournment  for  the  purpose  of  satisfying  plaintiff  that  they 
were  in  possession  of  the  additional  1.25  feet,  but  this  adjournment 
was  refused  and  defendant's  counsel  insisted  upon  his  tender ;  that 
plaintiff  then  refused  to  sign  the  bond  or  to  take  the  deed,  and 
demanded  the  return  of  the  money  paid  and  $400  for  counsel  fees, 
which  demand  was  refused.  Defendant's  counsel  testified  on  cross- 
examination  that  he  did  not  claim  that  any  explanation  was  made 
as  to  how  defendant  claimed  title  to  the  additional  1.25  feet,  and 
admitted  that  he  said  on  the  day  the  tender  was  made  that  he  was  not 
obliged  to  give  any  proof  on  that  point.  After  this  meeting  between 
the  parties,  and  on  April  17,  1905,  plaintiff  began  this  action.  In 
addition  to  demanding  a  vendee's  lien  for  the  amount  paid,  and  that 
the  premises  be  also  charged  with  the  expenses  of  having  the  title 
examined,  and  interest,  plaintiff  demanded  specific  i>erformance  of 
the  contract,  or  that  it  be  decreed  that  defendant  convey  so  much 
of  the  property  described  in  the  agreement  as  she  might  liave 
record  title  to,  with  an  allowance  to  the  plaintiff  for  so  much  of 
said  property  as  the  defendant  might  be  unable  to  convey,  and  filed 
a  Us  pendens.  Upon  the  trial  plaintiff  withdrew  his  prayer  for 
specific  performance.     The  answer  was  a  general  denial. 

It  appears  that  there  was  an  old  frame  house  toward  the  north- 
erly side  of  the  premises,  and  otherwise  they  are  vacant.  On  the 
north  a  brick  apartment  house  or  flat  had  been  erected,  covering  or 
substantially  covering  the  35  feet  of  the  northerly  side  of  the  lot 
excepted  in  the  conveyances.  On  the  south  and  forming  the  lot 
Kne  between  lots  Nos.  133  and  134,  was  an  iron  pipe  or  picket 
fence.  The  vendee  testified  that  he  had  a  conversation  with 
defendant  in  regard  to  the  boundaries  of  the  property  before  the 
contract  was  signed  ;  that  she  told  him  slie  owned  from  the  fence 
on  the  eontherl}''  side  to  the  apartment  house  on  the  northerly  side, 
and  that  she  had  173  feet ;  that  after  the  contract  was  negotiated, 
bat  before  it  was  signed,  he  made  a  down  payment  of  $100  to  the 
vendor's  husband  and  received  a  receipt  describing  the  property  as 
No.  1169  Boston  road  and  giving  the  frontage  as  173  feet  by  105 
feet  in  depth  ''  more  or  less ; ''  that  at  the  time  the  contract  was 
App,  Div.— Vol.  OXVIII.        22 
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signed  he  had  a  conversation  with  defendant's  husband  in  respect 
to  the  meaning  of  the  words  "  said  dimensions  being  more  or  less  " 
contained  therein ;  that  the  contmct  was  made  out  with  a  descrip- 
tion of  171  feet  3  inches,  and  that  there  was  a  conversation  in 
regard  to  the  variance  in  snch  description  in  the  contract  and  the 
deed,  the  substance  of  which  was  that  he  said  he  would  accept  a 
deed  conveying  171  feet,  but  that  if  it  fell  below  that  measurement 
he  would  not  buy  the  property ;  that  the  attorney  for  defendant 
thereupon  said  that  what  was  meant  by  the  words  *'  more  or  less" 
was  a  difference  of  an  inch  or  an  inch  and  a  half,  and  this  last 
statement  is  not  contradicted. 

A  surveyor,  called  by  plaintifE,  testified  that  the  Findlay  map 
had  been  generally  accepted  and  adopted  by  civil  engineer  and 
surveyors  as  a  correct  map  of  the  block  between  One  Hundred 
and  Sixty-seventh  and  One  Hundred  and  Sixty-eighth  streets  and 
vicinity  ;  that  the  iron  pipe  fence  on  the  southerly  side  of  lot  N"o. 
133  was  in  the  same  position  as  the  old  fence  between  lots  133  and 
134,  as  shown  upon  the  Findlay  map ;  that,  according  to  a  survey 
made  by  him,  the  frontage  actually  occupied  by  the  defendant  on 
Boston  avenue  was  171.23  feet,  commencing  229.22  feet  southerly 
from  the  southerly  line  of  One  Hundred  and  Sixty-eighth  street. 
The  additional  1.23  feet  not  included  in  those  descriptions  which 
specified  the  frontage  as  170  feet  must  be  to  the  north,  as  there  was 
no  question  but  that  the  southerly  boundary,  as  the  land  is  occu- 
pied, is  in  accordance  with  the  correct  line  between  said  lots  133 
and  134.  The  surveyor  for  plaintiff  gives  the  distance  from  that 
boundary  line  to  the  present  southerly  line  of  One  Hundred  and 
Sixty-eighth  street  as  400.45  feet  —  the  surveyor  for  defendant 
does  not  difiEer  with  him  materially  on  this  point —  which  indicates 
that  there  is  a  surplusage  of  about  3  feet  in  lots  124  and  133,  because 
the  aggregate  frontages  of  those  lots  as  given  on  the  Findlay  map  is 
407.5  feet,  and  10  feet  have  since  been  taken  to  widen  One  Ilun 
dred  and  Sixty  eighth  street,  which  would  have  according  to  the 
Findlay  map  been  only  297.5  feet.  Plaintifl^s  surveyor  further  tes- 
tified that,  taking  the  starting  point  as  229.22  feet  south  from 
One  Hundred  and  Sixty-eighth  street,  which  he  found  to  be  the 
proper  starting  point  and  whicli  is  substantially  the  distance  given 
in  the  second  deed  tendered  —  229.24  —  a  strip  of  land  1.58  feet  in 
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width  would  still  be  left  between  defendant's  northerly  lino  and 
tlie  wall  of  the  flat  or  apartment  on  the  north,  making  the  distance 
from  the  southerly  line  of  lot  133  to  said  wall  172.81  feet. 

A  surveyor  called  by  defendant  testified  that  there  was  a  sur- 
plusage in  the  block  between  One  Hundred  and  Sixty-eighth  and 
One  Hundred  and  Sixty-seventh  streets  of  2.14  feet,  wliich,  if 
divided  j}ro  rata  between  the  lots  in  the  block,  excluding  the  35 
feet,  the  parcel  in  question,  the  170  feet  frontage,  would  receive 
^W  <>f  *  foot;  that  he  did  not  know  that  any  apportionment  of  the 
surplusage  had  ever  been  made;  that  the  actual  distance  between 
the  brick  wall  on  the  north  and  the  pipe  line  fence  on  the  south 
was  172.70  feet,  and  in  effect,  that  this  entire  frontage  between  the 
wall  on  the  north  and  the  fence  on  the  south  was  in  possession  of 
defendant.  He  also  testified  that  the  actual  distance  from  One 
Hundred  and  Sixty-eighth  street  to  the  starting  point  of  the  defend- 
ant's property,  as  fixed  by  his  measurements,  was  228.14:  feet,  and 
that,  therefore,  the  description  in  neither  deed  tendered  to  plaintiff 
was  correct,  as  the  first  gave  this  distance  as  239.24:  and  the  second 
just  10  feet  less. 

The  defendant  did  not  plead  title  by  adverse  possession,  and,  as 
already  appears,  at  the  titne  she  tendered  the  deeds  to  plaintiff  no 
claim  was  made  of  adverse  possession  of  the  additional  1.25  feet 
over  the  170  feet.     Defendant  was  permitted  to  show,  over  objec- 
tion and  exception  duly  taken  by  plaintiff  that  it  was  not  within 
the  issues,  that  James  Whealen  occupied  the  premises  from  the 
time  he  purchased.  May  31,  1884,  until  he  sold  them  to  the  defend- 
ant in  1892;  that  the  only  interference  with  the  fences  during  the 
time  he  lived  there  was  that  part  of  a  picket  fence  which  was  lean- 
ing over  was  straightened  and  repaired  without  affecting  the  fence 
line.     The  husband  of  the  defendant  also  testified  that  he  had  lived 
in  the  house  on  the  premises  with  his  wife  continuously  since  she 
purchased  from  Whealen  in  1892,  and    that  there  had  been  no 
change  in   the   fence  lines   except  that   some  of  the  posts  were 
renewed,  the  old  holes  being  used ;  that  the  property  was  inch)sed 
when  she  purchased  it  and  was  inclosed  at  the  time  of  the  trial,  and 
that  when  tlie  contract  was  signed  the  attention  of  plaintiff's  assignee 
was  called  to  the  fact  that  the  measurement  was  not  given  the  same 
aa  in  the  receipt,  and  he  replied  that  it  was  all  right. 
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Tlie  court  found,  in  effect,  that  on  the  date  for  closing  the  con- 
tract defendant  liad  good  title  and  was  ready,  willing  and  able  to 
perform,  and  duly  tendered  performance,  and  that  neither  plaintiff 
nor  his  assignor  was  ready  or  willing  to  perform  but  refused  to  per- 
form the  contract.  The  view  taken  by  the  trial  court,  as  indicated 
in  tlie  opinion,  was  that  defendant  had  title  to  jYjr  ^^  ^  ^^^^  ^" 
addition  to  the  170  feet,  by  reason  of  the  surplusage  in  the  block, 
and  that  the  question  presented  was  wliether  plaintiff  should  be 
relieved  from  accepting  title  to  the  lot  with  a  frontage  of  170.74 
instead  of  171.25,  the  dimensions  of  frontage  in  the  contract, 
notwithstanding  the  insertion  therein  of  the  words  "more  or  less.'* 

Gustavus  A.  HogerSj  for  the  appellant. 

H^igo  Ilirsh^  for  the  respondent. 

Laughlin,  J. : 

The  evidence  with  respect  to  the  understanding  of  the  parties  as 
to  the  meaning  of  the  words  "more  or  less"  was,  of  course,  incom- 
petent in  an  action  based  on  the  contract  as  it  stands.  The  evidence 
shows  good  record  title  in  the  defendant  to  the  southerly  170  feet 
of  the  premises  described  in  the  contract  and  in  the  second  deed 
tendered  by  lier.  The  testimony  of  the  surveyor  called  by  the 
defendant,  tliat  tlie  description  in  neither  deed  was  correct,  owing 
to  the  fact  that  he  located  the  defendant's  northerly  boundary  line 
228.14  feet  southerly  from  the  southerly  line  of  One  Hundred  and 
Sixty-eiglitli  street,  which  is  not  the  boundary  line  described  in 
either  deed  tendered,  manifestly  is  to  be  construed  as  indicating  that 
in  his  judgment,  owing  to  tlie  surplus  land  in  the  block  over  the 
frontage  given  in  the  Findlay  survey,  the  defendant  owns  1.1  feet 
more  than  171.25  feet,  because  the  surveyors  do  not  disagree  about 
the  southerl}''  line,  and,  therefore,  if  defendant's  northerly  line 
commences  228.14  feet  from  the  southerly  line  of  One  Hundred 
and  Sixty-eiglith  street  she  should  own  172.36  feet.  As  shown 
in  the  statement  of  facts,  tliere  is  no  conflict  in  the  evidence 
with  respect  to  the  location  of  the  southerly  boundary  line  of  lot 
133.  AH  concede  that  tliat  line  is  fixed  and  established  and  cor- 
responds with  the  fcjnce  constructed  thereon.  It  thus  appears,  with- 
out controversy,  that  defendant  had  good  record  title  to  170  feet, 
and  that  she  was  in  possession  of  171.25  feet  or  more.     The  en- 
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deuce  clearlj  shows  a  surplusage  in  frontage  between  the  south- 
erly line  of  lot  133  and  the  southerly  line  of  One  Hundred  and 
Sixty-eiglith  street  of  several  feet  over  the  measurements  shown 
on  the  Findlay  map.  Without  the  presence  before  the  court  of 
the  owners  of  the  northerly  35  feet  of  lot  133  and  of  lot  124, 
tiie  ownership  of  this  surplusage  cannot  be  authoritatively  adju- 
dicated. It  may  be  that  the  construction  of  the  brick  wall  and 
building  constitute  a  practical  location  of  the  line  between  the 
defendant  and  the  abutting  owner  on  the  north.  The  evidence 
is  not  sufficiently  definite  to  establish  title  to  this  surplusage  by 
adverse  possession ;  but  it  renders  it  higlily  probable  tliat  defend- 
ant would  bo  entitled  to  at  least  1.25  feet  of  the  surplusage,  if 
not  more,  and  that  she  has  been  in  possession  thereof  sucli  a  length 
of  time  that  it  is  improbable  that  there  will  be  any  attempt  to  dis- 
turb her  possession  or  that  of  her  successor  in  interest.  It  is  to  bo 
borne  in  mind  that  plaintiflf's  assignor  purchased  this  parcel  of  land 
for  a  gross  sum  and  that  although  there  was  uncertainty  as  to  tlie 
frontage  as  is  indicated  by  the  fact  that  the  description  contained  in 
the  receipt  iivst  given  gave  the  frontage  as  173  feet,  and  that  this  was 
reduced  to  171.25  feet  when  the  contract  came  to  be  executed,  and 
that  even  then  the  contract  contains  tlie  express  provision,  referring 
to  the  measurements,  "said  dimensions  being  more  or  less."  The 
defendant  shows  good  record  title  approximately  —  and  sufficiently 
in  view  of  the  form  of  the  contract — to  the  amount  of  land  speci- 
fied in  the  contract ;  and  it  is  reasonably  certain  that  her  possession 
of  the  remainder  has  ripened  into  title,  or  will  ripen  into  title 
without  molestation.  There  has  been  no  fraud  or  misrepresenta- 
tion. Plaintiff  having  withdrawn  his  demand  for  specific  perform- 
ance, stands  before  the  court  insisting  that  he  was  not  obliged 
to  accept  the  title,  and  that  defendant  is  guilty  of  a  breach  of 
tlie  contract.  "We  are  of  opinion  that  defendant  was  not  guilty 
of  a  breach  of  the  contract,  and  that  it  was  the  duty  of  the  plaintiff 
to  take  title.  It  follows  that  plaintiff  was  not  entitled  to  recover 
the  down  payment  or  the  costs  and  expenses  of  examining  the  title, 
and  that  the  judgment  should  be  affirmed,  with  costs. 

Pati'erson,  p.  J.,  Ingraham,  Clarke  and  Scott,  JJ.,  concurred. 

Judgment  affirmed,  with  costs.     Order  filed. 
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In  the  Matter  of  Emmeline  Cartier,  Appellant,  v.  William  R 
Spooner,  Respondent. 

First  Department,  March  22,  1907. 

Attorney  and  client  —  summary  proceedings  to  compel  attorney  to  pay 
over  —  reference  to  hear  and  determine  not  authorized. 

In  a  summary  proceeding  on  a  petition  of  a  client  to  compel  an  attorney  to  pay 
over  moneys  the  court  must  determine  the  controversy,  and  a  reference  is 
merely  for  the  purpose  of  assisting  the  court. 

Such  referee  has  no  power  to  hear  and  determine,  and  even  when  by  error  author- 
ized to  determine,  no  judgment  can  be  entered  except  by  direction  of  the 
court. 

Section  1228  of  the  Code  of  Civil  Procedure,  providing  for  the  entry  of  judg- 
ment upon  the  report  of  a  referee,  has  no  application  to  such  special 
proceeding. 

A  motion  to  set  aside  a  judgment  in  such  proceeding  erroneously  entered  on  the 
report  of  a  referee  without  confirmation  by  the  court  is  not  governed  by  sec- 
tion 1282  of  the  Code  of  Civil  Procedure  requiring  that  a  motion  to  set  aside  a 
judgment  must  be  made  within  one  year  from  its  entry,  nor  are  the  provisions 
of  sections  1290  and  724  of  the  Code  applicable. 

Appeal  by  the  petitioner,  Emmeline  Cartier,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
14tli  day  of  January,  1907,  denying  the  petitioner's  motion  to  set 
aside  a  judgment  entered  in  said  clerk's  office  on  the  19th  day  of 
December,  1905. 

Zeon  Lauterstein^  for  the  appellant. 

William  li.  Sj^omieVy  in  person,  respondeiit. 

Houghton,  J. : 

In  April,  1904,  the  respondent,  as  attorney  for  the  petitioner, 
collected  for  her  from  a  benevolent  life  insurance  order  a  claim  of 
$3,000.  In  August  following  proceedings  were  begun  by  petition 
and  order  to  show  cause  to  compel  the  respondent  to  pay  to  the 
petitioner  such  money,  and  $1,903.21  was  paid  to  her,  the  respond- 
ent retaining  the  sum  of  $1,036.79  as  his  fees  and  disbursements. 
The  retention  of  this  sum  was  not  satisfactory  to  the  petitioner,  and 
the  proceeding  resulted  on  the  24tli  day  of  February,  1905,  in  an 
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order  of  reference  to  determine  whether  or  not  a  proper  sum  had 
been  retained.  This  order  of  reference  provided  that  the  referee 
should  hear  and  detennine  the  amount  due.  Hearing  was  had 
before  the  referee  and  on  his  report  in  favor  of  respondent,  without 
application  to  tlie  court  or  confirmation,  judgment  was  entered  on 
the  19th  day  of  December,  1905,  in  the  clerk's  office  of  New  York 
CDunty,  against  petitioner  for  $913.10,  referee's  and  stenographer's 
fees,  and  execution  directed  thereon.  On  the  1st  day  of  March, 
1906,  petitioner  moved  to  set  aside  such  report  and  for  leave  to  lile 
exceptions  thereto.  The  motion  to  set  aside  was  denied,  and  leave 
to  lile  exceptions  mmo  pro  tunc  was  granted.  On  the  2d  day  of 
January,  1907,  the  petitioner  moved  to  set  aside  the  judgment 
entered  December  19,  1905,  and  from  the  denial  of  such  motion 
this  appeal  is  taken. 

There  is  no  authority  for  the  entry  of  a  judgment  in  a  special 
proceeding  of  this  character.  The  petitioner  was  a  client  of  the 
respondent,  an  attorney  of  this  court.  He  had  moneys  in  his  hands 
which,  as  attorney,  he  had  collected  for  her,  and  upon  which  lie 
had  a  lien  for  compensation  for  his  services,  measured  in  the  absence 
of  any  specific  legal  agreement  therefor  by  their  fair  value.  Under 
the  provisions  of  section  66  of  the  Code  of  Civil  Procedure,  the 
client,  this  petitioner,  had  the  right  to  present  her  petition  to  this 
court  to  have  the  amount  of  such  compensation  and  lien  determined. 
Such  a  proceeding,  instituted  by  petition,  is  not  an  action  but  is  a 
special  proceeding,  and  no  formal  judgment  can  be  entered  thereon. 
(  Ward  V.  Ward,  67  App.  Div.  121.) 

The  Supreme  Court  has  inherent  power  over  its  attorneys  at  law 
to  compel  tliem.to  deal  fairly  with  their  clients,  and  if  an  attorney 
has  in  his  hands  moneys  belonging  to  the  client,  collected  by  him  as 
such  attorney,  upon  which  he  has  no  lien  for  compensation,  the  court 
Avill  deal  summarily  with  him  and  enforce  its  payment  as  for  a  con- 
tempt. {Matt'Cr  of  Bornemann,  6  App.  Div.  524;  Matter  of 
Langshwy  167  N.  Y.  3U;  Code  Civ.  Proc.  §§  14,  2266  et  seq.) 

Section  1228  of  the  Code  of  Civil  Procedure,  providing  that  judg- 
ment may  be  entered  upon  tlie  report  of  a  referee,  has  no  applica- 
tion to  a  special  proceeding  instituted  as  this  was,  notwithstanding 
the  provisions  of  the  order  tliat  the  referee  should  hear  and  deter- 
mine the  matter.    That  section  appears  in  chapter  11,  and  undei 
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title  1  of  such  cliapter,  wliicli  is  entitled  "  Judgment  in  an  action." 
In  the  present  case  there  was  no  action^  and  notwithstanding  the 
provisions  of  the  order,  it  was  necessary  that  the  referee's  report  be 
presented  to  tlie  court  for  confirmation,  and  upon  such  motion  the 
coui't  was  called  upon  to  exercise  its  judgment  and  confirm  or  reject 
it  and  decide  the  matter  for  itself. 

In  a  proceeding  of  this  character  the  court  must  determine  the  con- 
troversy, and  it  may  order  a  reference  only  for  tlie  purpose  of  assist- 
ance to  itself  in  that  regard.  It  cannot  shift  tlie  whole  matter  to  a 
referee.  If  a  reference  be  ordered,  the  matter  must  come  back  to 
the  court  on  the  report  of  the  referee  for  final  determination,  and 
the  report  may  be  adopted  or  disregarded  and  a  different  decision 
made  on  the  facts.  {Matter  of  Ney  Co.y  114  App.  Div.  467; 
Marshall  v.  Meech,  51  N.  Y.  140.) 

Such  being  the  proper  practice  of  the  court,  the  order,  although 
in  form  to  hear  and  determine,  must  be  deemed  to  be  the  order 
wliich  the  court  had  the  right  to  make  and  must  be  considered  as  an 
order  to  hear  and  report.  (See  McCleary  v.  McCleary^  30  Hun, 
154;  Bantes  v.  Brady^  8  Ilow.  Pr.  216.)  The  respondent  having 
obtained  from  the  referee  a  report  in  his  favor  should  have  pre- 
sented it  to  the  court  for  confirmation  instead  of  entering  judgment 
thereon  as  was  done. 

It  is  insisted,  however,  that  the  appellant  is  too  late  in  making 
her  motion  to  set  aside  the  judgment,  in  that  she  did  not  move 
within  one  year  from  its  entry  as  prescribed  by  section  1282  of  the 
Code.  That  section  relates  to  the  setting  aside  of  judgments  for 
irregularity,  and  provides  that  such  motions  shall  not  be  made  after 
the  expiration  of  one  year  from  the  filing  of  the  judgment  roll. 
The  entry  of  judgment  herein  was  not  an  irregularity.  It  was  a 
nullity  because  there  was  no  authority  for  its  entry. 

Wo  do  not  think  the  petitioner's  motion  came  within  the  pro- 
visions of  the  above  section  or  within  the  provisions  of  sections  1290 
or  724  of  the  Code.  But  if  it  did,  the  court  has  inherent  power 
over  its  judgments  and  is  not  limited  by  the  provisions  of  those  sec-, 
tions  {Furman  \ ,  Furifnan^  153  N.  Y.  309;  Ladd  v.  Stevenson^ 
112  id.  325),  and  the  present  instance  is  a  case  in  which  that  power 
should  be  exercised  in  the  furtherance  of  justice.  All  the  facts  are 
not  before  us,  but,  so  far  as  they  appear,  both  the  expenses  of  the 
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reference  and  the  compensation  of  the  attorney  are  unreasonably 
large.  On  a  presentation  of  the  report  of  the  referee  to  the 
Special  Term  for  confirmation,  however,  the  whole  matter  can  be 
determined. 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  to  set  aside  the  judgment  granted,  with  ten 
dollars  costs. 

Pa'iterson,  p.  J.,  Ingraham,  McLaughlin  and  Clarke,  JJ., 
concurred. 

Order  reversed,  with  ten  dollara  costs  and  disbursements,  and 
motion  granted,  Avith  ten  dollars  costs.     Order  filed. 


Edward  Dwyer,  Respondent,  v.  John  Slattery,  Appellant. 
First  Department,  March  22,  1907. 

Negli(>ence  —  injury  through  blasting  —  bill  of  particulars  granted. 

The  granting  of  a  bill  of  particulars  does  not  depend  upon  the  actual  facts  or 
the  knowledge  of  the  opposite  party  concerning  them,  but  is  dependent  upon 
the  facts  claimed  to  exist.  The  purpose  of  a  bill  of  particulars  is  to  amplify  the 
pleading  and  to  indicate  more  particularlj*^  the  nature  of  the  claim  in  order  that 
surprise  at  trial  may  be  avoided. 

When  a  servant  is  injured  by  a  blast  through  the  alleged  negligence  of  the  mas- 
ter, and  the  complaint  alleges  his  negligence  and  that  of  his  agents  or  servants 
and  the  failure  to  make  and  enforce  proper  rules,  the  plaintiff  should  be  com- 
pelled to  furnish  a  bill  of  particulars  stating  whether  the  blasting  was  under 
the  personal  charge  of  the  defendant  at  the  time  of  the  accident,  or  in  charge 
of  an  employee,  with  his  name  or  a  description  of  him  and  his  duties,  and  in 
what  negligent  manner  the  blast  was  fired,  or  from  what  negligent  cause,  and 
what  rules  should  have  been  made  or  wjjat  existing  rule  was  disregarded. 

Appeal  by  the  defendant,  John  Slattery,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  tlie  office  of  the  clerk  of  the  county  of  New  York  on  the  17th 
day  of  December,  1906,  denying  the  defendant's  motion  for  a  bill 
of  particulars. 

William  F,  Clarey  for  the  appellant. 

Louis  M,  Sonnenherg^  for  the  respondent. 
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Houghton,  J. : 

The  action  is  by  an  employee  to  recover  for  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the  employer  in  the  conduct 
and  management  of  blasting  an  excavation  for  a  building. 

The  complaint  alleged,  in  general  terras,  that  plaintiff  was  hit  by 
flying  rock  and  splinters  scattered  by  the  explosion  through  the 
carelessness  and  negligence  of  the  defendant  and  his  agents  or 
servants,  and  particularly  because  of  the  failure  of  defendant  to 
make  and  enforce  proper  rules  for  the  safe  conduct  of  such  work 
and  by  the  negligence  of  the  person  employed  by  the  defendant  to 
superintend  the  same. 

The  defendant  moved  that  the  plaintiff  furnish  a  bill  of  particu- 
lars setting  forth  his  claim  as  to  whether  the  defendant  was  person- 
ally in  charge  of  the  work  or  whether  it  was  in  charge  of  a  servant, 
and  if  so,  who  such  servant  was  or  what  position  he  occupied,  and  in 
what  particular  the  blast  was  improperly  fired,  and  of  what  the 
negligence  therein  consisted  and  what  rules  should  have  been  made 
for  the  greater  safety  of  the  work. 

The  motion  was  denied  and  the  order  of  denial  is  attempted  to  be 
sustained  on  the  ground  that  the  defendant  knew  as  much  about 
the  cause  of  the  accident  as  the  plaintiff,  and  possibly  more. 

This  answer  does  not  meet  the  situation.  The  question  in  appli- 
cations of  this  kind  is  not  what  may  have  been  the  actual  facts,  nor 
the  knowledge  of  the  opposite  party  concerning  them,  but  rather 
what  the  aggrieved  party  claims  them  to  be.  What  they  are  claimed 
to  be  is  the  issue  that  is  to  be  met  and  tried,  and  where  the  plead- 
ing is  not  specific  in  this  regard  a  bill  of  particulars  is  properly 
ordered  to  point  out  such  claims  and  thus  make  definite  the  issues 
to  be  litigated.  It  is  not  the  oflice  of  a  bill  of  particulars  to  expose 
to  his  adversary  the  evidence  of  the  party  giving  it.  The  purj)08e 
of  such  a  bill  is  to  amplify  the  pleadings  and  to  indicate  Avith  more 
particularity  than  is  ordinarily  required  in  a  formal  plea  the  nature 
of  the  claim  made  in  order  that  surprise  upon  the  trial  may 
be  avoided  and  that  the  issues  may  be  more  intelligently  met. 
{Slingei'laiid  v.  Corwin^  105  App.  Div.  310.) 

"Wo  think  the  defendant  was  entitled  to  know  what  the  plaintiff 
will  claim  upon  the  trial  respecting  the  following  matters :  Whether 
the  work  of  blasting  was  under  the  personal  charge  of  defendant  at 
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the  time  of  tbe  accident  or  in  cliarge  of  an  eraplojee,  and  his  name 
or  a  description  of  liim  and  his  duties;  in  what  claimed  negligent 
manner  the  bjast  was  iired,  or  from  wliat  claimed  negligent  cause ; 
what  rules  should  have  been  made  for  blasting  or  warning,  or  what 
existing  rule  was  disregarded  temporarily  or  habitually.  To  this 
extent  the  order  for  a  bill  of  particulars  should  have  been  granted. 
The  order  is  reversed,  without  450sts,  and  the  motion  granted  as 
indicated,  without  costs. 

Patterson,  P.  J.,  Ingraham,  MoLaughlin  and  Clarke,  JJ., 
concurred. 

Order  reversed,  without  costs,  and  motion  granted  as  indicated  in 
opinion,  without  costs.     Settle  or  der  on  notice. 


Matthew  Curran,  Kespondent,  v.  Manhattan  Eailway  Company, 

Appellant. 

First  Department ,  March  22,  1907. 

Vegligence — common-law  rules  obtain  unless  action  brought  under 
Employers'  Liability  Act  —  erroneous  cliarge  as  to  neglect  of  foreman 
employed  to  give  warning. 

An  employee  in  order  to  obtain  the  priviledges  of  the  Employers'  Liability  Act 
must  bring  his  action  thereunder.  If  he  sue  at  Cv>mmon  law,  the  common-law 
rules  are  applicable. 

Hence,  when  in  a  common-law  action  it  !s  shown  that  the  master  employed  a  fore- 
man to  warn  laborers  working  upon  a  railroad  track  of  the  approach  of  trains, 
and  that  the  plaintiff,  an  employee,  was  injured  during  a  temporary  absence 
of  the  foreman,  it  is  error  to  charge  tfjat  the  foreman  was  the  (dter  ego  of  the 
master  and  that  his  neglect  was  tha  t  of  tlie  master  and  not  that  of  a  fellow 
servant,  when  no  question  is  raised  as  to  the  competency  of  the  foreman. 

By  furnishing  a  competent  foreman  to  give  warning,  the  master  performed  his 
duty  and  was  not  liable  for  the  negligent  acts  of  the  foreman  in  the  management 
and  detail  of  his  work. 

Ward  V.  Manhatlan  BaUway  Go.  (95  App.  Div.  437),  limited. 

Appeal  by  the  defendant,  tlie  Manhattan  Railway  Company, 
from  a  judgment  of  the  Sn|)rcMne  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
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the  ITtli  day  of  April,  1906,  upon  the  verdict  of  a  jury  for  $1,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  17th  day 
of  April,  1906,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

J,  Osgood  Nichols^  for  the  appellant. 
James  A,  Douglas^  for  the  respondent. 

Houghton,  J. : 

The  plaintiff  was  a  track  repairer  in  the  employ  of  defendant 
and  his  duties  required  him  to  work  on  its  elevated  structure, 
around  and  between  the  railway  tracks  upon  which  trains  were 
being  operated.  In  charge  of  the  gang  with  which  plaintiff  was 
working  was  a  boss  or  foreman  named  McEwen,  and  a  part  of  his 
prescribed  duties  was  to  warn  the  workmen,  when  on  the  track,  of 
approaching  trains.  At  the  time  of  the  accident  the  foreman  was 
temporarily  absent  from  the  place  where  plaintiff  was  working,  and 
no  warning  was  given  plaintiff  by  him  and  he  was  struck  by  a  pass- 
ing train,  while  at  work,  and  received  the  injuries  for  which  he 
complains. 

The  plaintiff  had  been  engaged  in  this  kind  of  work  for  several 
months,  and  testified  that  it  was  the  custom  for  the  foreman  to  give 
warning  of  an  approaching  train,  and  he  manifestly  relied  upon  the 
fact  tliat  such  warmng  would  be  given  to  him. 

By  the  charge  of  the  court  all  questions  respecting  the  negligence 
of  the  defendant  were  taken  from  the  jury  except  that  of  the  fore- 
man, McEwen,  in  failing  to  perform  his  duty  of  giving  warning  of 
an  approaching  train.  As  to  the  foreman  the  court  charged  that 
respecting  his  duty  to  give  warning  so  tliat  a  reasonably  safe  place 
might  be  provided  for  the  plaintiff  in  wliich  to  perform  his  work,  he 
stood  in  the  place  of  the  master  and  was  its  alter  ego  and  that  his 
neglect  in  that  regard  was  tliat  of  the  defendant,  and  refused  to 
charge  that  such  neglect  in  failing  to  give  warning  was  the  neglect 
of  a  fellow-servant. 

This  instruction  was  erroneous.     The  action  is  not   under  the 

Employers'  Liability  Act  (Laws  of  1902,  chap.  600),  but  at  common 

'  law,  and  it  must  be  tested  by  the  rules  applicable  to  such  an  action. 

Under  the  law  of  the  case  as  enunciated  by  the  trial  court  no 
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question  remained  for  the  jury  to  determine  except  whether  or  not 
tlie  foreman,  McEwen,  was  negligent  in  not  giving  warning  of  an 
approacliing  train.  No  question  was  raised  as  to  the  competency 
of  McEwen  to  perform  his  duties,  and  it  must  be  assumed  thjit  he 
was  a  competent  man  for  the  position.  Under  the  facts  appearing 
the  master  fully  performed  its  duty  to  plaintiflf  by  furnishing  such 
competent  foreman  to  give  the  necessary  warning. 

The  giving  of  warning  of  approaching  danger  by  a  foreman  to  a 
gang  of  workmen  is  a  detail  of  the  work  of  the  master.  {Ryan  v. 
Third  Avenue  R.  R.  Co.,  92  App.  Div.  306 ;  Riola  v.  N.  Y.  C. 
ih  IL  R,  R.  R,  Co.j  97  id.  252.)  At  common  law  the  master  is 
not  liable  to  his  employee  for  the  negligent  acts  of  a  superintend- 
ent in  the  management  and  detail  of  the  work.  Altliough  the 
superintendent  is  of  a  higher  degree  than  the  one  injured,  he  is 
still  a  servant  as  to  the  detail  and  management  of  the  work,  and  not 
the  alter  ego  of  the  master  and  his  negligence  in  those  respects  is 
the  negligence  of  a  coservant  for  which  the  master  is  not  responsible. 
(Loughlin  v.  State  of  New  York,  105  N.  Y.  159 ;  Callen  v.  Nor- 
ton, 126  id.  1 ;  Ryan  v.  Third  Aveiiue  R,  R,  Co.,  sicpra.)  It  was 
to  relieve  from  the  harshness  of  this  rule  that  the  Employers'  Lia- 
bility Act  was  enacted  by  tlie  Legislature.  {Bellegarde  v.  Union 
Bag  cfe  Paper  Co,,  90  App.  Div.  577;  affd.,  181  N.  Y.  519; 
Gmaelde  v.  Roseviberg,  178  id.  147.)  To  obtain  the  privileges  of  that 
act,  however,  the  action  must  be  brought  under  it  and  not  for  com- 
mon-law negligence.  An  employee  cannot  bring  his  action  under 
the  act  and  without  amendment  of  his  complaint  recover  upon  a 
common-law  cause  of  action,  nor  can  he  bring  it  at  common  law  and 
recover  under  the  act.  {Davis  v.  Broadalbln  Knitting  Co,,  90 
App.  Div.  567;  aflfd.,  185  N.  Y.  613;  Chisholrn  v.  Manhattan 
Railway  Co,,  116  App.  Div.  320.) 

In  Ward  v.  Manhattan  Railway  Co.  (95  App.  Div.  437)  this 
court  made  the  observation  that  as  it  then  construed  the  Employers' 
Liability  Act  the  provisions  of  sections  1  and  2  could  not  be 
taken  advantage  of  except  the  action  was  brought  under  the  act, 
but  that  the  provisions  of  section  3,  respecting  the  assumption 
of  risks,  applied  to  all  actions  by  an  employee  against  his  employer, 
whether  under  the  act  or  at  common  law.  Further  consideration 
has  led  us  to  conclude  that  in  order  to  entitle  an  employee  to  the 
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benefit  of  the  provisions  of  tlie  Employers'  Liability  Act  lie  must 
bring  his  action  under  that  act  and  conform  to  its  terms  in  so  doing 
(Chisholvi  V.  Maiihattan  Railway  Co.^  8\ipra\  and  that  in  an  action 
for  common-law  negligence  he  is  not  entitled  to  the  benefits  of  its 
provisions,  but  mnst  be  governed  by  the  rules  of  the  common  law. 

The  Employers'  Liability  xVct  is  not  an  abridgment  of  the  rights 
of  an  employee  against  his  employer  as  they  existed  at  the  time  of 
its  passage.  Such  rights  as  he  had  at  connuon  law  still  exist,  aud 
the  act  has  added  other  rights  of  action  which  he  may  take  advan- 
tage of  if  he  conforms  to  the  provisions  of  the  statute.  (Gmaelde 
V.  Rosenberg^  supra*  Bellegarde  v.  Union  Bag  <&  Paper  Co.j 
supra.)  The  present  action'  having  been  brought  under  the  com- 
mon law,  its  rules  aj^ply,  and  for  the  error  pointed  out  the  judgment 
must  be  reversed  and  a  new  trial  granted. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
grante'd,  with  costs  to  the  appellant  to  abide  the  event. 

PattersoNj  p.  J.,  Ingraham,  McLaughlin  and  Clarke,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.     Order  filed. 


Security  Warehousing  Company,  Kcspondent,  v.  The  American 
Exchange  National  Bank,  Appellant. 

First  Department,  March  22,  1907. 

Conversion  —  use  of  corporate  check  by  officer  for  individual  debt  — 
novation  —  acceptance  of  obligation  of  third  person  in  settlement  of 
claim  —  satisfaction  by  one  joint  tort  feasor  discharges  others. 

Although  the  president  of  a  corporation  has  used  the  check  of  the  corporation  to 
pay  a  personal  debt  due  the  defendant,  the  corporation  is  not  entitled  to  recover 
the  money  represented  by  the  checlv  when  it  has  waived  the  tort  of  its  president, 
has  treated  the  debt  as  a  claim  against  him,  and  has  accepted  in  payment 
thereof  the  obligations  of  a  third  party  adequately  secured. 

When  a  corporation  accepts  the  obligation  of  a  third  party  in  settlement  of  the 
claim  against  its  president  for  the  unauthorized  use  of  a  corporate  check,  there 
is  a  novation  and  it  can  thereafter  look  only  to  the  substituted  debtor  f>^r 
reimbursemeut. 
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A  party  can  have  but  one  satisfaction  for  a  wrongful  act;  full  satisfaction  by  one 
joint  tort  feasor  discharges  the  others. 

Hence,  a  corporation  by  accepting  the  obligations  of  a  third  party  in  settlement 
of  its  claims  for  the  tort  of  its  president  in  misapplying  the  corporate  check 
has  had  satisfaction  from  one  joint  tort  feasor  and  cannot  recover  against  the 
other  who  received  the  check,  whether  the  latter  were  a  bona  fde  holder  or  no 

Appeal  by  tlie  defendant,  The  American  Exchange  National 
Bank,  from  a  judgment  of  the  Supremo  Conrt  in  favor  of  tlie  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  3d  day  of  August,  1900,  upon  the  report  of  a  referee. 

Benjamui  N,  Cardozo  [^EdgarJ.  Nathan  \\\i\\  hiui  on  tlie  brief"), 
for  tlie  appellant. 

Edioin  B,  Smithy  for  the  respondent. 
Houghton,  J. : 

On  the  15th  day  of  December,  1902,  Messrs.  Greig,  Goodrich 
and  Dresser  were  three  of  the  fifteen  directors  of  plaintiff.  Greig 
was  president  and  Goodrich  vice-president,  and  both  were  members 
of  the  executive  committee  of  five,  of  which  one  Driggs  was  chair- 
man. Greig,  Goodrich  and  Dresser  were  indebted  to  the  defendant 
upon  a  loan  of  $75,000  secured  by  500  shares  of  stock  of  the  Trust 
Company  of  the  Ecpublic.  On  the  day  specified,  Greig  directed 
the  secretary  of  plaintiff  to  draw  a  check  upon  its  funds,  payable  to 
Greig's  order,  for  the  sum  of  $22,500,  for  the  purpose,  as  was  stated, 
of  buying  stock  of  the  Trust  Company  of  the  Republic.  This  was 
done,  and  signed  by  Greig  as  president  and  countersigned  by  the 
secretary  and  indorsed  to  the  defendant,  which  accepted  it  in  reduc- 
tion of  the  Greig,  Goodrich  and  Dresser  loan,  surrendering  150 
shares  of  the  collateral  stock.  Thereupon  these  three  individuals 
executed  a  note  to  the  plaintiff,  payable  in  four  months,  pledging 
such  150  shares  as  collateral  security  for  its  payment. 

The  plaintiff  had  a  surplus  of  funds  which  it  invested.  At  an 
appointed  meeting  of  the  executive  committee  on  January  28, 1903, 
at  which  it  does  not  appear  that  any  one  attended  save  Greig  and 
Driggs,  the  chairman,  Greig  submitted  to  the  chairman  a  statement 
of  the  outstanding  loans  and  investments,  showing  in  the  neigbor- 
liood  of  $140,000  loaned  or  invested,  besides  the  amount  in  contro- 
versy. The  chairman  inquired  concerning  the  note  of  $22,500 
secured  by  the  collateral,  and  when  it  was  explained  to  him  he 
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objected  to  it  on  tlie  ground  tliat  it  was  a  time  loan,  and  that  tlie 
transaction  was  in  the  nature  of  banking  busuiess,  which  the  plain- 
tiflE  was  not  authorized  to  transact.  Thereupon.  Greig  assured  the 
chairman  that  he  would  see  tliat  the  loan  was  taken  up. 

Between  this  time  and  tlie  meeting  of  the  twentieth  of  March  fol- 
lowing, at  which  at  least  four  of  tlie  executive  committee  were  pres- 
ent, together  with  the  counsel  of  the  plaintiff,  the  president  had 
negotiated  a  loan  from  the  plaintiff  to  one  Hunt  of  $21,000,  taking 
his  demand  note  therefor,  with  140  shares  of  the  Trust  Company 
of  the  Republic  and  100  shares  of  the  International  Bank  and  Trust 
Company  pledged  as  collateral,  taking  up  the  note  of  himself  and 
associates  therewith,  and  he  reported  to  the  committee  at  that  meet- 
ing that  the  loan  of  $22,500  which  had  been  objected  to,  had  been 
paid. 

It  appears  that  ten  shares  of  the  stock  of  the  Trust  Company  of 
the  Republic  had  been  then,  or  were  subsequently,  sold  and  $1,500 
turned  in  to  the  plaintiff. 

On  the  sixth  of  April  following,  the  Hunt  loan  was  again  dis- 
cussed and  additional  collateral  resolved  to  be  oalled  for,  and  at  a 
special  meeting  of  the  directors  held  on  thp  sixteenth  of  tlie  same 
month,  the  president  reported  that,  in  pursuance  to  instructions 
from  the  executive  committee,  he  had  asked  and  received  from  Mr. 
Hunt  fifty  shares  more  of  the  International  Bank  and  Trust  Com- 
pany's stock  as  collateral.  At  another  meeting  of  the  directors  on 
the  thirtieth  of  that  month,  the  secretary  read  a  report  of  a  special 
auditor  of  the  books  of  plaintiff,  which  set  forth  the  loan  to  Hunt 
and  did  not  contain  the  original  loan  to  Greig  atid  his  associates. 

During  the  months  of  April,  June  and  July,  1903,  the  plaintiff, 
through  its  secretary,  and  by  direction  either  of  its  board  of  direct- 
ors or  the  executive  committee,  had  correspondence  witi;  Hunt 
demanding  additional  security  or  the  payment  of  the  loan,  and 
threatening  legal  prosecution,  which  resulted  in  the  increasing  of 
the  collateral  to  200  shares  of  the  International  Bank  and  Trust 
Company  stock  in  addition  to  the  140  shares  of  stock  of  the  Trust 
Company  of  the  Republic.  This  for  the  time  being,  seems  to  have 
been  satisfactory  to  the  plaintiff,  after  it  had  made  inquiry  as  to  the 
market  value  of  the  International  Bank  and  Trust  Company  stocky 
which  was  selling  above  par. 
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The  Hunt  loan  in  the  various  resolutions  and  communications  is 
mentioned  indifferently  as  $22,500  and  $21,000 ;  but  it  is  conceded 
that  $21,000  is  the  proper  figure. 

In  October  following- there  was  a  change  in  the  management  of 
plaintiff,  and  a  new  president  was  elected  and  a  new  executive  com- 
mittee was  appointed."  After  various  consideration  and  discussion 
the  new  executive  committee  authorized  Mr.  Barker,  one  of  its 
members,  to  negotiate  with  Hunt  for  the  extension  of  the  time  of 
payment  of  his  note  to  two  or  three  years,  if  in  his  judgment  it 
seemed  for  the  best  interests  of  the  company  so  to  do.  These  nego- 
tiations fesulted  in  a  written  agreement,  dated  the  30th  of  Decem- 
ber, 1903,  between  Hunt  and  the  plaintiff,  which  recited  the  giving 
of  the  note,  no  part  of  which  had  been  paid  and  that  there  was 
$22,022  due  thereon,  ani  provided  as  follows :  "  Now  therefore, 
in  consideration  of  the  premises  and  the  further  consideration  of 
one  dollar  by  each  of  the  parties  hereto  to  the  other  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  it  is  agreed  that  tlie 
party  of  the  first  part  shall  pay  interest  on  the  sum  of  $22,022,  his 
present  indebtedness  to  the  company,  in  semi-annual  payments, 
on  the  Ist  day  of  July  and  January,  beginning  on  the  Ist  day  of 
July,  1904,  at  the  office  of  said  company,  at  the  rate  of  five  per 
cent  per  annum ;  and  the  said  company  agrees  that  so  long  as  pay- 
ment of  said  interest  is  regularly  made  at  the  times  and  in  the 
manner  above  set  forth,  it  will  refrain  for  the  space  of  three  years 
from  the  date  hereof,  from  making  any  further  demand,  and  from 
taking  any  legal  proceedings  against  the  party  of  the  first  part,  to 
enforce  the  payment  of  the  amount  now  due." 

During  the  summer  of  1903,  and  presumably  up  to  the  time  of  the 
agreement  of  December  thirtieth,  the  market.value  of  the  collateral 
to  the  Hunt  note  exceeded  its  amount,  with  interest,  and  at  one 
period  of  that  time  such  value  was  some  $12,000  in  excess  thereof. 

Although  the  check  for  $22,500  was  returned  to  plaintiff  in 
January,  1903,  it  is  claimed  its  form  did  not  come  to  the  attention 
of  the  board  of  directors  of  plaintiff  until  the  latter  part  of  October 
of  that  year.  On  the  Ist  day  of  February,  1904,  the  plaintiff 
demanded  that  the  defendant  return  to  it  the  $22,500  represented 
by  the  check  which  Greig  had  given  it  on  the  ground  that  upon  its 
App.  Div.  —  Vol.  CXVIH.        23 
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face  there  was  notice  that  the  moneys  did  not  belong  to  Greig,  and 
that  he  could  not  lawfully  apply  them  to  his  individual  debt.  This 
demand  was  not  complied  with,  and  in  March  following  the  action 
was  brought. 

Pending  the  action  the  140  shares  of  stock  of  the  Trust  Company 
of  the  Republic,  which  had  been  exchanged  for  stock  of  the  Com- 
monwealth Trust  Company,  were  sold  for  $4,200,  and  on  the  trial 
the  plaintiff  conceded  that  tins  sum  should  be  deducted,  as  well  as 
the  $1,600  which  it  had  received  when  the  Hunt  note  was  given ; 
and  although  protesting  that  under  the  form  of  the  action  which  it 
had  brought,  it  was  not  obliged  so  to  do,  it  tendered  to  (defendant 
the  Hunt  note  with  tlie  remaining  collateral  therefor. 

"We  cannot  concur  in  the  conclusion  of  the  learned  referee  that 
the  defendant  is  liable,  under  the  facts  disclosed,  to  return  to  the 
plaintiff  the  moneys  which  it  received  through  the  check.  Con- 
ceding that  the  form  of  the  check  was  such  as  to  give  the  defend- 
ant notice  that  the  moneys  represented  by  it  did  not  belong  to 
Greig,  but  were  those  of  the  plaintiff,  and  that  Greig  had  not 
authority  to  use  the  money  of  the  plaintiff  in  the  manner  in  which 
he  did,  we  are  of  the  opinion  that  the  plaintiff  so  dealt  with  the 
unauthorized  act  of  Greig  that  it  lost  whatever  right  it  had  against 
the  defendant.  Even  if  Greig  had  no  authority  to  loan  the  money 
to  himself  and  his  associates,  and  the  taking  of  it  by  him  was  a  con- 
version, still  the  plaintiff  could  waive  the  tort  and  treat  the  claim 
as  a  debt  against  him.  If  Greig  paid  the  debt  or  restored  the 
money,  plaintiff  then  had  no  claim  against  defendant.  Tlie  action 
is  for  conversion.  The  defendant  is  not  liable  unless  Greig  was 
also  liable.  A  party  injured  can  have  but  one  satisfaction  for  the 
wrongful  act,  and  a  full  satisfaction  from  one  joint  tort  feasor 
operates  as  a  discharge  of  all  the  others.  {Barrett  v.  Third  Avenue 
B.  B.  Co,,  45  K  Y.  628.)  If  Greig  paid  a  part  and  gave  the 
obligation  of  a  third  party,  accepted  in  payment  by  defendant 
for  the  balance,  this  was  as  much  a  payment  as  though  the  whole 
amount  had  been  paid  in  cash.  This  was  precisely  what  was  done. 
There  can  be  no  doubt  that  the  directors  and  officers  of  the  plaintiff 
knew  that  the  note  of  Hunt  for  $21,000,  with  its  collateral,  $1,500 
in  cash  having  been  paid,  stood  in  place  of  the  $22,500  note  of 
Greig,  Goodrich  and  Dresser,  which  had  been  given  for  the  chedu 
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Nor  can  there  be  any  doubt  that  they  knew  that  the  prior  note  had 
been  taken  up  by  the  new  arrangement  and  assented  to  its  being  so 
treated  and  the  referee  expressly  found  that  the  Ilunt  transaction 
operated  as  a  payment  of  the  former  obligation.  A  novation  was 
thus  effected  and  plaintiff  could  thereafter  look  to  the  substituted 
debtor  only  for  reimbursement.  If  the  note  of  a  third  person  is 
giveii  at  the  time  an  obligation  is  entered  into  the  presumption  is 
that  such  note  was  accepted  in  payment,  and  the  burden  is  upon 
the  one  accepting  to  show  that  it  was  not  tlius  received.  {Gibson  v. 
Tobey^  46  N.  T.  637.)  If  the  note  of  a  third  person  be  given  for 
a  past  indebtedness,  the  burden  is  upon  the  person  giving  it  to 
establish  that  it  was  accepted  in  payment.  {Noel  v.  Murray^  13 
N.  Y.  167.)  Even  if  the  latter  rule  applies,  tlie  defendant  met  the 
burden  of  proof  for  every  fact  goes  to  show  that  the  note  of  Hunt 
was  accepted  in  payment  of  the  prior  obligation  of  Greig  and  his  asso- 
ciates. Additional  security  was  continually  demanded  until  the 
collateral  becam'e  so  satisfactory  that  afterwards  the  new.  board  of 
directors  and  officers  of  plaintiff,  knowing  all  the  facts,  entered  into  an 
agreement  to  extend  the  time  of  payment  of  the  note  for  three  years, 
and,  if  the  maker  desired  far  five  years,  provided  the  interest  was 
promptly  paid.  The  result  of  what  was  done  was  that  plaintiff  not 
only  ratified  the  loan  to  Greig,  and  treated  it  as  such,  but  accepted 
in  payment  of  it  thereby  discharging  it,  an  obligation  supposed 
to  be  entirely  secure  and  highly  satisfactory  as  evidenced  by  the 
extension  of  time  given. 

In  addition,  the  plaintiff  did  not  act  with  such  promptness,  after 
knowledge  of  the  situation,  as  the  law  required.  As  early  as 
January,  1903,  probably  at  least  as  early  as  March  and  April,  1903, 
the  plaintiff  fully  understood  all  the  facts  in  relation  to  the  $22,500 
check,  except  perhaps  what  bank  had  cashed  it,  and  it  might  have 
ascertained  that  fact  by  looking  at  the  check  which  had  been 
returned  to  it  early  in  January  of  that  year. 

If  the  defendant  was  bound  to  restore  the  money  it  was  at  least 
entitled  to  receive  back  the  150  shares  of  Trust  Company  of  the 
Republic  stock  which  it  had  surrendered.  At  that  time  this  stock 
was  worth  at  least  $150  per  share,  for  ten  shares  appear  to  have 
been  sold  for  $1,500.  So  too,  in  October  following,  when  the 
plaintiff's  officers  knew  that  the  defendant  cashed  the  check  and 
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applied  the  proceeds  to  the  indebtedness  of  Greig  and  liis  associates 
the  stpck  must  have  continued  to  have  some  value  for  the  plaintifE 
was  satisfied  with  it  as  collateral  security. 

Even  if  the  plaintiff  was  not  obliged  earlier  to  ascertain  all  the 
facts,  it  should  have  acted  promptly  in  October  when  it  was  fully 
apprised  of  them.  In  omitting  so  to  act  it  not  only  continued  to 
ratify  the  acts  of,  its  former  president  by  its  silence,  but  it  failed  to 
perform  its  duty  to  the  defendant  by  reducing  the  damages  which 
it  might  suffer  as  much  as  it  was  able. 

We  have  not  considered  the  point  urged  by  tlie  appellant,  that 
the  defendant  was  a  ho7ia  fide  holder  of  the  check,  because  it  was 
signed  by  the  secretary  as  well  as  the  president,  for  we  have  con- 
cluded that  whether  the  defendant  was  a  Jowa  j^«  holder  or  not, 
it  is  not  liable  to  the  plaintiff. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

Patterson,  P.  J.,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.     Order  tiled. 


Adelia  a.  IIasell,  Individually  and   as  Sole  Executrix,  etc.,  of 
'     Bentley   D.   Hasell,   Deceased,   Respondent,   'y.   Leander  J. 

BucKLEV,  Individually  and  Doing  Business  under  the  Firm  Name 

of  L,  J.  Buckley  &  Company,  Appellant. 

First  Depart ment»  March  22,  1907. 

Judgment — interlocutory  judgment,  how  construed  —  contract  to  pay 
percentage  of  commissions  earned  through  recommendation  of  plaintiff 

Ordinarily  the  affirmance  of  an  interlocutory  judgment  establishes  the  law 
respecting  the  final  judgment,  but  where  the  interlocutory  judgment  is  ambig- 
uous it  will  not  be  so  interpreted  as  to  do  manifest  injustice. 

Thus  when  the  plaintiff  sues  for  an  accounting  whereby  the  defendant  agreed  ta 
pay  the  plaintiff's  testator  one-half  of  the  commissions  received  by  the  defend* 
ant  as  purchasing  agent  so  long  as  the  testator  succeeded  in  inducing  the  prin- 
cipal to  employ  the  defendant,  an  interlocutory  judgment  that  the  plaintiff 
was  entitled  to  an  accounting  for  one-half  of  all  the  commissions  received  by 
the  defendant  should  not  be  so  construed  as  to  mean  that  the  latter  was 
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liable  for  commissions  on  sums  earned  under  a  subsequent  specific  contract  of 

employment  by  the  principal,  with  the  procuring  of  which  the  plaintiff's 

testator  had  nothing  to  do. 
(Per  Ingraham,  J.):   The  interlocutory  judgment  should  only  be  construed  as  a 

decision  that  the  defendant  account,  and  not  as  establishing  the  amount  of  the 
.  recovery. 

Appeal  by  tlie  defendant,  Leander  J.  Buckley,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  7th  day  of  Septem- 
ber, 1906,  upon  the  report  of  a  referee,  with  notice  of  an  intention 
to  bring  up  for  review  upon  such  appeal  an  interlocutory  judgment 
entered  in  said  clerk's  office  on  the  19Lh  day  of  December,  1904, 
directing  the  defendant  to  lile  his  accounts. 

John  A,  Sir  die]/ ^  for  the  appellant. 

H.  IL  SnedekeVy  for  the  respondent. 

Houghton,  J. : 

The  appeal  is  from  a  final  judgment  in  an  action  for  an  account- 
ing respecting  commissions  received  by  defendant  as  purchasing 
agent  for  certain  Cuban  railway  companies. 

PlaintiflPs  testator  was  purchasing  agent  for  these  corporations, 
and  on  the  12th  day  of '  March,  1900,  he  transferred  such  business 
to  defendant  on  the  agreement  that  he  should  be  paid  one-half  the 
commissions  received  by  the  defendant  during  the  continuance  of 
such  contract  as  the  plaintiflE's  testator  miglit  succeed  in  inducing 
the  companies  to  enter  into  with  defendant  to  act  as  purchasing 
agent  for  them.  Plaintiff's  testator  died  shortly  after  this  agree- 
ment was  made,  but  through  his  efforts  the  companies  designated 
defendant  as  purchasing  agent  temporarily,  and  tlie  employment  so 
continued  without  any  specific  contract  until  April  9,  1903,  when  a 
special  contract  was  entered  into  by  them  witli  defendant.  With 
this  latter  contract  plaintiff's  testator,  of  course,  had  nothing  to  do, 
aside  from  the  fact  that  he  had  before  his  death  brought  the 
defendant  and  the  companies  together  and  had  induced  the  com- 
panies to  enter  into  relations  with  defendant,  of  an  indefinite  char- 
acter, which  had  continued  until  the  specific  contract  was  entered 
into. 

On  the  19th  of  December,  1904,  the  plaintiff  obtained  an  inter- 
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locutory  judgment  for  an  accounting  which,  in  connection  with  the 
findings  upon  which  it  was  based,  might  bo  construed  as  adjudging 
that  the  plaintiff  was  entitled  to  an  accounting  for  one-half  of  all 
commissions  received  by  defendant  from  the  Cuban  companies 
from  March  12,  1900,  to  the  time  when  defendant  ceased  to  act  as 
purchasing  agent  for  them,  however  long  tliat  might  be  and  by  what- 
ever contract  with  tliem  he  should  so  act.  On  appeal  to  this  court 
that  judgment  was  affirmed  without  opinion.    (104  App.  Div.  630.) 

Of  course,  under  ordinary  conditions,  an  interlocutory  judgment 
passed  upon  by  this  court  establishes  the  law  of  this  court  respect- 
ing the  final  judgment.  Where,  however,  as  in  the  present  case, 
ther*  is  some  ambiguity  as  to  its  provisions  it  will  not  and  ought 
not  to  be  interpreted  so  as  to  do  manifest  injustice. 

The  contract  of  April  9,  1903,  not  having  been  procured  by  the 
plaintiff's  testator,  the  accounting  should  have  proceeded  only  to  the 
date  of  that  contract.  The  allowing  to  plaintiff  of  one-half  tlie  net 
commissions  earned  by  defendant  up  to  that  time  is  a  liberal  inter- 
pretation of  defendant's  contract  and  all  that  should  be  permitted. 
From  the  account  filed  on  the  hearing  before  the  referee  there  can 
be  no  difficulty  in  ascertaining  the  amount  of  the  net  commissions 
earned  by  defendant  up  to  April  9,  1903,  and  the  judgment  should 
be  modified  by  allowing  such  commissions  to  that  time  only  and  by 
striking  out  the  provisions  of  the  judguicnt  that  plaintiff  is  entitled 
to  any  accounting  subsequent  to  that  date,  and  as  so  modified  the 
judgment  should  be  affirmed,  without  costs. 

Patterson,  P.  J.,  McLaughlin  and  Clarke,  JJ.,  concurred. 

Ingraham,  J. : 

This  action  was  referred  to  a  referee  to  hear  and  determine.  The 
referee  filed  a  Yeport  directing  an  interlocutory  judgment  which 
required  the  defendant  to  account  for  the  commissions  that  he  had 
received  from  certain  Cuban  railways,  and  upon  tliat  report  an 
interlocutory  judgment  was  entered  wliich  was  affirmed  by  this 
court.  The  cause  of  action  sought  to  be  enforced  was  based  upon 
an  agreement  between  the  plaintiff's  testator  and  the  defendant  and 
the  relief  asked  wt\8  that  the  defendant  "make  and  render  his 
account  of  moneys  received  by  him  as  aforesaid  and  for  his  actions 
as  trustee  as  aforesaid ; "  that "  upon  the  completion  of  said  account- 
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ing  he  be  decreed  to  pay  over  to  this  plaintiff  such  sum  as  shall  be 
as  certained  to  be  due  ]ier  from  said  defendant." 

The  interlocutory  judgment  ordered  and  adjudged  "that  the 
defendant  within  twenty  days  after  service  of  a  copy  of  this  judg- 
ment do  account  to  the  plaintiff  and  file  his  accounts  herein,  setting 
forth  in  separate  items  the  amount  of  commissions  received  or  enti 
tied  to  be  received  by  the  defendant  individually  or  the  firm  of 
L.  J.  Buckley  &  Company  since  March  12th,  1900,  as  purchasing 
or  shipping  agents  for  the  Western  Railway  of  Havana,  Limited, 
and  the  Cuban  Central  Railways,  Limited,  and  either  of  them ; " 
that  the  question  whether  the  defendant  should  pay  over  to  the  plain* 
tiff  one-Iialf  of  the  gross  or  one-half  of  the  net  profits  should  be  left 
open  for  further  evidence.  There  was  no  adjudication  until  the 
accounting  took  place  as  to  the  amount  that  was  due  to  the  plain* 
tiff  from  the  defendant,  or  the  commission^  that  the  defendant 
received  from  these  Cuban  railways  that  were  embraced  within  the 
contract  between  the  plaintiff's  testator  and  the  defendant.  The 
judgment  quite  properly  required  the  defendant  to  file  his  accounts 
of  such  commissions,  and  the  amount  of  the  commissions  with  the 
date  of  their  receipt  being  before  the  referee,  he  could  then  on  the 
accounting  determine  the  amount  due  under  the  contracts  from 
the  defendant  to  the  plaintiff.  Upon  an  appeal  from  the  interlocu- 
tory judgment  which  merely  required  the  defendant  to  file  his 
accounts,  this  court  was  not  called  upon  to  pass  upon  the  question 
as  to  the  period  during  which  the  plaintiff  would  be  entitled  to 
recover,  or  the  anoount  of  the  recovery,  and  the  affirmance  of  the 
interlocutory  judgment  was  not  an  adjudication  that  the  plaintiff 
would  be  entitled  to  recover  for  all  the  commissions  that  the 
defendant  had  received  or  would  in  the  future  receive  from  these 
Cuban  railways.  What  the  interlocutory  judgment  determined, 
which  determination  we  affirmed,  was  that  the  defendant  should  be 
required  to  file  the  accounts ;  the  amount  of  recovery,  including 
the  period  during  which  the  defendant  would  be  chargeable  with 
one-half  the  commissions  received  and  the  amount  of  the  commis- 
sions to  be  determined  on  the  accounting.  The  referee  proceeded 
with  the  accounting  and  made  and  filed  his  final  report.  By  this 
final  report  he  decides  tliat  "under  the  agreement  between  the 
defendant  and  said  Bpntley  D.  Hasell,  defendant  obligated  himself 
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to  pay  one-half  of  the  net  profits,  when  realized  by  him,  in  the  con- 
duct of  said  business,  and  not  one-half  of  the  gross  profits  thereof;" 
that  the  defendant  had  received  commissions  in  the  accounts 
involved  in  this  action  from  the  12th  of  March,  1900,  to  and  inchid- 
ing  July  31,  1905,  amounting  to  the  sum  of  $16,721.52 ;  that  there 
were  certain  allowances  to  which  the  defendant  was  entitled  for 
expenses  of  conducting  the  business  and  that  the  defendant  was 
entitled  to  be  credited  with  certain  money  that  he  had  paid  in  set- 
tling up  the  business  affairs  of  the  plaintiff's  testator  after  his  death, 
and  that  by  the  adjustment  of  this  account  there  was  a  balance  due 
to  the  plaintiff  of  $2,738.36,  and  judgment  was,  therefore,  directed 
for  the  plaintiff  for  that  sum,  which  judgment  provided  that  the 
plaintiff  might  from  time  to  time  apply  to  the  court  at  the  foot  of 
the  judgment  for  a  further  acconntiiig  of  the  commissions  subse- 
quently received,  and  final  judgment  was  entered  in  conformity 
with  this  report. 

From  the  evidence  it  appeared  that  on  March  12,  1900,  the 
plaintiff's  testator  had  for  some  time  acted  as  purchasing  agent  of 
certain  Cuban  railroads ;  that  immediately  prior  to  March  twelfth 
his  health  had  broken  down  so  that  he  was  unable  to  continue  such 
business.  He  stated  to  the  defendant,  then  doing  business  under 
the  name  of  L.  J.  Buckley  &  Co.,  that  he  had  a  contract  by  which 
he  was  purchasing  and  shipping  agent  of  certain  Cuban  railroads, 
and  applied  to  the  defendant  to  undertake  the  continuance  of  this 
business  under  the  terms  of  this  contract  with  these  railroads,  the 
defendant  to  pay  to  him  one-half  the  commissions  paid  by  the  said 
railways ;  that  he  would  aid  defendant  in  every  way  to  obtain  a 
contract  with  said  railway  companies  upon  terms  similar  to  their 
contract  with  him,  it  being  understood  that  defendant  is  to  pay  to 
his  order  or  to  whom  he  may  designate  one-half  the  commissions 
the  defendant  would  receive  from  said  railways.  This  agreement 
to  continue  during  the  terra  that  a  contract  may  be  entered  into 
between  defendant  and  said  railways,  and  this  proposition  wrs 
accepted  by  the  defendant.  The  plaintiff's  testator  then  wrote  to 
the  railway  companies  stating  the  condition  of  his  health;  that  he 
had  transferred  his  business  to  the  defendant,  and  asking  that  the 
contract  be  continued,  and  requesting  that  the  company  appoint  the 
defendant  his  successor.     In  pursuance  of  this. recommendation  the 
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railway  companies  on  the  twelfth  of  April  addressed  letters  to  the 
defendant  stating  that  in  view  of  the  recommendation  of  Mr. 
Hasell,  "  We  are  disposed  to  leave  the  business  that  we  have  con- 
fided to  his  hands,  in  your  hands  temporarily,  say  until  the  end  of 
this  company's  financial  year,  June  30th  next,  when  the  matter 
will  be  taken  up  definitely."  Under  this  arrangement  the  defend- 
ant continued  to  act  until  April  9,  1903,  when  a  new  arrangement 
was  made  by  which  the  defendant  was  to  attend  to  the  purchase 
of  supplies  for  the  railways,  the  defendant  to  do  the  work  under 
the  same  terms  and  at  the  same  rate  of  commissions  that  he  had 
theretofore  received ;  and  it  was  further  arranged  that  the  defend- 
ant was  to  make  payments  on  behalf  of  the  companies  if  remit- 
tances did  not  reach  him  in  time,  he  to  receive  interest  at  the  rate 
of  six  per  cent  per  annum  upon  the  amount  of  his  disbursements 
from  the  actual  ^ate  of  payment  until  remittances  were  received. 
After  April  9,  1903,  the  business  was  transacted  by  the  defendant 
under  the  new  contract  and  has  so  continued  to  the  present  time. 
The  referee  allowed  one-half  commissions  received  from  April, 
1903,  down  to  the  date  of  his  report,  and  I  think  this  was  error. 
The  plaintiff's  testator  died  on  the  29th  day  of  May,  1900,  a  little  over 
two  months  after  the  arrangement  was  made.  The  agreement  under 
which  the  parties  acted  was  that  the  plaintiff's  testator  was  to  aid 
the  defendant  in  every  way  to  obtain  a  contract  from  the  railways, 
and  in  consideration  of  this  transfer  of  the  business  and  the  services 
of  the  plaintifFs  testator  the  defendant  was  to  pay  to  him  "one- 
half  {i)  the  commissions  you  would  receive  from  said  Railways. 
This  arrangement  to  continue  during  the  term  tliat  a  contract  may 
be  entered  into  between  yourselves  and  said  Railways."  It  is  thus 
clear  that  the  arrangement  was  to  continue  during  the  period  that 
a  contract  obtained  through  the  testator's  intervention  should  con- 
tinue. A  contract  with  the  railway  companies  was  obtained  which 
was  to  last  until  the  thirtieth  of  June  of  the  same  year,  and  before 
the  term  of  that  contract  expired  the  plaintiff's  testator  died ;  but, 
as  no  new  contract  was  made,  but  the  business  continued  under  this 
temporary  arrangement,  I  tliink  it  may  be  said  that  so  long  as  the 
arrangement  continued  under  the  contract  which  was  obtained  as  a 
result  of  the  application  of  plaintiff's  testator  to  the  railway  com- 
panies, the  arrangement  was  continued,  and  thus  I  think  the  plain- 
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tiff  was  entitled  to  one-half  of  all  its  commissions  received  down 
to  the  9th  of  April,  1903,  when  the  new  contract  was  made  between 
the  defendant  and  the  railway  companies,  and  the  defendant 
ceased  to  act  under  the  contract  which  had  been  obtained  at  the 
solicitation  of  the  plaintiffs  testator. 

I  think,  therefore,  that  it  was  error  for  the  referee  to  include  in 
a  recovery  any  amount  of  commissions  received  by  the  defendant 
after  April  9,  1903,  and  that  the  recovery  should  be  limited  to  the 
amount  received  prior  to  that  date.  As  it  would  appear  that  the 
amount  can  be  ascertained  jfrom  the  accounts  submitted  by  the 
defendant,  the  judgment  should  be  modified  by  restricting  the 
recovery  to  the  amount  due  in  accordance  with  this  opinion,  and 
the  judgment,  as  modified,  should  be  affirmed,  without  costs. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  without  costs.     Settle  order  on  notice. 


Memphis  Tkottino  Association,  Respondent,  v.  Elmer  E.  Smathers, 

Appellant. 

First  Department.  March  22,  1907. 

Xnapection  of  books  and  papers  —  when  former  order  of  inspection  not  a 
bar  to  subsequent  application. 

When  on  a  motion  to  obtain  an  inspection  of  an  affidavit  it  appeared  that  two 
affidavits  have  been  made  in  different  cities  and  contain  different  allegations, 
the  granting  of  a  motion  for  the  inspection  of  one  affidavit  is  not  res  ac(judioa(a 
requiring  that  an  inspection  of  the  other  affidavit  should  be  denied. 

Appeal  by  the  defendant,  Elmer  E.  Smathers,  from  an  order  of 
the  Supreme  Conrt,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
24th  day  of  December,  1906,  denying  the  defendant's  motion  to 
resettle  an  order  entered  in  said  clerk's  office  on  the  28th  day  of 
November,  1906,  which  denied  the  defendant's  motion  for  an 
inspection  of  a  certain  affidavit, 

John  e/!  Adama^  for  the  appellant. 

John  F.  Cloonany  for  the  respondent. 
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Per  Curiam  : 

The  motion  for  an  inspection  was  denied  by  the  learned  court /at 
Special  Term  upon  the  ground  that  tlie  matter  was  res  adjudicata. 
{Memphis  Trotting  Assn.  v.  Smathers,  114  App.  Div.  376.) 

When  a  motion  for  inspection  was  before  this  court  upon  the 
former  appeal  it  appeared  conclusively  upon  the  record  that  the 
affidavit  of  which  an  inspection  was  desired  had  been  destroyed  and 
for  that  reason  we  affirmed  the  order  denying  the  motion,  but  with 
leave  to  move  for  the  inspection  of  a  copy  thereof.  Thereafter  a 
a  copy  of  said  affidavit,  purporting  to  have  been  made  at  Chicago, 
111.,  was  furnished  to  the  defendant  and  appears  in  the  record.  It 
is  quite  evident  tliat  there  were  two  affidavits  or  depositions  made 
by  one  Sanders  in  the  possession  of  the  attorneys  for  the  plaintiff, 
the  one  verified  in  Chicago  and  now  appearing  in  the  record,  and 
the  other  designated  a  deposition  verified  in  St.  Louis  and  bearing 
the  signature  of  the  deponent  in  writing.  The  copy  of  the  affidavit 
furnished  to  the  defendant  did  not  contain  the  alleged  details  of  the 
drugging  of  the  mare  Lou  Dillon  as  read  by  one  reporter  from  an 
affidavit  in  the  possession  of  the  plaintiff^s  attorneys,  and,  as  is 
alleged  by  another  reporter,  as  read  to  him  over  the  telephone  from 
the  plaintiff's  attorney's  office. 

This  motion  was  made,  not  to  obtain  an  inspection  of  the  Chicago 
affidavit,  the  destruction  of  which  had  been  established  and  a  copy 
of  which  was  in  the  possession  of  the  defendant's  attorney,  but  of 
the  other  or  St.  Louis  deposition  containing  the  details  of  the 
alleged  drugging,  and,  therefore,  it  is  evident  that  the  denial  of  the 
motion  upon  the  ground  that  the  question  was  res  adjudicata 
cannot  be  sustained. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  application  for  an  order  for  the 
inspection  of  the  deposition,  or  a  copy  thereof  if  destroyed,  should 
be  gi*anted,  with  ten  dollars  costs.        ' 

Present — Patterson,  P.  J.,  Ingraham,  McLaughlin,  Clarke 
and  Houghton,  J  J. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  as  indicated  in  opinion,  with  ten  dollars  costs. 
Settle  order  on  notice. 
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Harry  Brown,  on  Behalf  of  Himself  and  All  Parties  Similarly 
Situated,  Who  Shall  Come  in,  Appellant,  v.  Utopia  Land 
Company-,  Respondent,  Impleaded  with  Joseph  Berkowitz 
and  Others,  Defendants.     (No.  2.) 

First  Department,  March  8,  1907. 

Pleading  —  action  against  directors  of  corporation  for  accounting—  fedl- 
ure  to  allege  that  defendants  were  directors  —  failure  to  excuse  demand 
that  corporation  sue  —  misjoinder  of  actions  —  improper  dismissal  on 
merits. 

A  complaint  in  a  stockholder's  action  alleging  in  substance  that  the  deTendants 
knowing  the  value  of  property  sold  to  a  corporation  conspired  to  defraud  the 
stockholders  and  in  pursuance  of  the  conspiracy  obtained  control  of  the  major- 
ity of  the  stock  by  false  representations,  etc.,  which  fails  to  allege  that  the 
defendants  were  the  directors  of  the  corporation,  fails  to  state  a  cause  of  actiou 
against  them,  for  by  the  statute  directors  only  have  power  to  manage  the 
corporate  affairs. 

Such  complaint  is  also  subject  to  demurrer  when  it  fails  to  allege  that  a  demand 
has  been  made  upon  the  corporation  to  bring  action  to  recover  for  the  wrong- 
ful acts  complained  of,  or  fails  to  state  facts  which  excuse  such  demand. 

Moreover,  the  plaintiff  cannot  in  one  complaint  unite  an  action  by  him  as  a  stock- 
holder to  compel  an  accounting  by  the  directors  for  their  official  acts  and  a 
restitution  to  the  corporation  of  moneys  wrongfully  received,  with  a  personal 
action  to  recover  damages  sustained  by  the  wrongful  acts  of  the  defendants. 

In  sustaining  a  demurrer  the  complaint  should  not  be  dismissed  on  the  merits, 
unless  by  no  possibility  can  the  pleading  be  made  good  by  amendment. 

Appeal  by  tlie  plaintiff,  Harry  Brown,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  Utopia  Land  Company, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
24:th  day  of  November,  1906,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  New  York  Special  Term,  as  resettled, 
sustaining  the  said  defendant's  demurrer  to  the  complaint  and  dis- 
missing the  complaint  upon  the  merits. 

Mnantiel  HertZy  for  the  appellant. 

Emanuel  Jacohus^  for  tlie  respondent. 

McLaughlin,  J. : 

The  complaint  in  this  action  alleges,  in  substance,  that  the 
defendant   corporation  was  organized  for  the  purpose  of  buying 
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and  selling  real  estate,  and  in  pursuance  thereof  made  certain  pur- 
chases for  which  it  paid  or  agreed  to  pay  upwards  of  $100,000,  of 
which  sum  a  little  over  $21,000  was  contributed  by  the  shareholders 
and  the  balance  paid  by  taking  the  property  subject  to  two  mort- 
gages; that  the  value  of  the  property  purchased  at  the  time  of  the 
commencement  of  this  action  was  between  $200,000  and  $300,000 ; 
that  the  defendants,  other  than  the  corporation,  knowing  the  value 
of  the  property,  entered  into  a  conspiracy  to  deprive  and  defraud 
the  plaintiff  and  a  large  number  of  shareholders  of  their  property 
and  the  money  paid  for  their  reopective  stock,  and  in  pursuance 
thereof  they  have  obtained  control  of  a  majority  of  the  shares  of 
stock  by  representing  to  the  plaintiff  and  others  that  the  corpora- 
tion, at  the  time  such  shares  were  obtained,  was  insolvent  and  unable 
to  meet  its  obligations,  and,  unless  they  could  obtain  such  shares,  an 
application  would  be  made  for  the  appointment  of  a  receiver ;  that 
also,  in  pursuance  of  such  'fraudulent  scheme  and  to  carry  the  same 
into  effect,  they  ceased  to  collect  moneys  outstanding  and  due  the 
corporation  for  land  theretofore  sold,  amounting  to  some  $7,000, 
and  that  moneys  collected  were  not  credited  in  the  books  of  the 
corporation ;  that  the  plaintiff,  relying  upon  the  representations 
made,  entered  into  a  certain  agreement,  but  when  it  was  ready  for 
signature  another  was  substituted,  wherein  and  whereby  tlie  plain- 
tiff and  other  slmreholders  surrendered  to  the  defendants  a  majority 
of  the  shares  of  stock  and  all  rights  and  privileges  in  the  corporation 
for  a  period  of  three  years ;  that  with  the  power  thus  acquired,  the 
defendants  control  the  operations  of  the  corporation  to  the  exclusion 
of  others,  and  put  out  one  Klein  and  Greenspan  as  officers ;  that 
the  defendant  Harris,  the  secretary  of  the  corporation,  conspired 
with  others  to  defraud  the  shareholders,  and  denied  them  access 
to  the  books  or  offices  of  the  corporation,  and  refused  to  furnish 
any  statements  of  its  financial  condition ;  that  the  defendants  are 
familiar  with  the  value  of  the  land  purchased  by  the  corporation 
before  referred  to  and  have  refused  from  $1,100  to  $2,000  per 
acre ;  that  they  now  control  all  but  forty-five  shares  and  have 
declared  an  intention  of  removing  Klein,  the  vice-president,  and 
Greenspan,  a  director,  and  all  other  directors  who  will  not  partici- 
pate in  the  fraudulent  scheme  to  deprive  the  shareholders  of  their 
money ;  that  a  large  number  of  shareholders  are  thus  deprived  of 
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their  rights  and  the  corporation  is  prevented  frotn  carrying  on  its 
usual  and  ordinary  business.  The  judgment  demanded  is  (1)  that 
the  defendants  and  each  of  them  account  to  the  plaintiff  and  to  all 
the  shareholders  similarly  situated  for  their  official  conduct  in  the 
management  and  disposition  of  the  funds  and  property  of  the  cor- 
poration ;  (2)  that  the  defendants  and  each  of  them  be  compelled  to 
account  to  the  plaintiff  for  any  money  and  the  value  of  any  property 
they  have  acquired  for  themselves  and  transferred  to  others,  or  lost 
or  wasted  in  the  business  of  the  corporation ;  (8)  that  the  damage 
which  the  plaintiff  has  sustained  by  reason  of  the  wrongful  acts  of  ' 
the  defendants  be  ascertained  and  that  he  have  judgment  therefor ; 
(4)  that  the  annual  meeting  of  the  shareholders  of  the  corporation 
called  for  the  21st  of  January,  1906,  and  held  on  the  16th  of  Feb- 
ruary, 1906,  be  declared  null  and  void,  and  tliat  a  receiver  of  the 
corporation  be  appointed  ;  (5)  that  the  defendants  and  each  of  them 
deliver  to  this  plaintiff,  or  to  some  person  to  be  designated  by  the 
court,  all  moneys  or  property  belonging  to  the  corporation  which 
they  have  in  tlieir  possession  or  under  their  control ;  (6)  that  the 
court  award  the  plaintiff  such  other  and  further  relief  as  may  be 
just. 

The  corporation  demurred  to  tlie  complaint  upon  the  ground  that 
the  facts  stated  therein  did  not  constitute  a  cause  of  action ;  that 
tliere  was  a  misjoinder  of  causes  of  action,  and  also  a  defect  of  par- 
ties defendant  in  that  the  plaintiff  had  not  made  the  directors  of 
the  corporation  parties.  The  demurrer  was  sustained  upon  the 
grounds  first  named,  and  judgment  entered  upon  the  decision  to  ^ 
this  effect  dismissing  the  complaint  upon  the  merits,  from  which  the 
plaintiff  appeals. 

I  am  of  the  opinion  that  the  demurrer  was  properly  sustained,  not 
only  upon  the  grounds  named,  but  also  could  have  been  sustained 
upon  the  third  ground.  There  is  no  allegation  anywhere  to  be 
found  in  the  complaint  that  the  defendants  are  or  were,  at  the  time 
complaint  is  made  of  the  action  of  the  corporation,  its  directors. 
The  statute  makes  the  directors  of  a  corporation  the  managers  of  its 
business  and  affaii*s,  and  it  is  of  no  importance  what  a  stockholder 
does  unless  he  be  a  director,  because  the  statute  does  not  commit  to 
him  any  voice  in  the  management  of  the  business  of  the  corpora- 
tion, nor  is  he  iii  any  way  made  responsible  for  it.     Nor  is  there 
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any  allegation  to  tlie  effect  that  a  demand  has  been  made  upon  the 
corporation  to  bring  an  action  to  recover  of  the  defendants  the  dam- 
ages alleged  to  have  been  sustained  by  reason  of  tlie  wrongful  acts 
complained  of,  nor  are  any  facts  stated  which  enable  the  plaintiff  to 
^  maintain  the  action  in  the  absence  of  such  demand.  {Cf  Connor  v. 
Virginia  Passenger  cfe  Power  Co,^  184  N.  Y.  46.) 

Causes  of  action  liave  been  improperly  united,  one  being  by  a 
Bhareholder  to  compel  an  accounting  by  the  directors  of  the  corpo- 
ration of  their  oflScial  acts  and  a  restitution  to  tlie  corporation  of 
property  wrongfully  received  by  them ;  and  the  other  by  a  sliare- 
holder  to  recover  damages  which  he  personally  has  sustained  by 
reason  of  the  wrongful  acts  of  the  defendants,  two  separate  and 
distinct  causes  of  action,  which  cannot  be  united  in  the  same 
complaint.    {Groh  v.  Flam/iner^  100  App.  Div.  305.) 

While  I  am  of  opinion  that  the  demurrer  was  properly  sustained, 
I  am  also  of  the  opinion  that  tlie  court  erred  in  dismissing  the  com- 
plaint upon  the  merits,  and  for  that  reason  the  judgment  appealed 
from,  to  this  extent,  is  erroneous.  Tlie  court  should  not  have  dis- 
missed the  complaint  upon  the  merits.  The  merits  of  the  allegation 
set  out  in  the  complaint  could  only  be  determined  after  a  trial,  not 
of  law  but  of  the  facts  involved,  unless  sucb  facts  could  not  by  any 
possibility  be  changed  by  an  amendment  -of  the  pleading  or  there 
would  be  no  legal  liability  on  the  facts.  The  most  cursory  exami- 
nation of  this  complaint  shows  that  it  is  possible  to  allege  a  different 
state  of  facts,  for  which  reason  it  was  improper  to  dismiss  the  com- 
plaint upon  the  merits,  and  for  the  same  reason  the  plaintiff  should 
have  been  afforded  an  opportunity  to  amend. 

Tlie  judgment  appealed  from,  therefore,  should  be  modified  by 
striking  out  the  words  which  appear  therein  "  on  the  merits,"  with- 
out costs  to  either  party,  and  inserting  a  provision  permitting  the 
plaintiff  to  serve  an  amended  complaint  within  twenty  days  after 
tlje  entry  of  the  order  of  modification  and  service  of  notice  thereof 
on  defendant's  attorney,  and  on  payment  of  the  costs  in  the  court 
below. 

Patteeson,  p.  J.,  Ingraham,  Clabke  and  Soon,  JJ.,  concurred. 

Judgment  modified  as  directed  in  opinion,  without  costs  to  either 
party.     Settle  order  on  notice. 
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Eugene  L.  Bushe  and  Stephen  Fiske,  Individually  and  as  Trustees 
for  Gunning  S.  Bedford,  Jr.  (Also  Called  "  Gunning  S.  Bed- 
ford" and  "Gunning  S.Bedford,  3d"),  Under  a  Certain  Deed 
of  Trust,  Dated  June  8, 1892,  and  Executed  by  Mary  E.  Wright 
to  Gunning  S.  Bedford  (Also Called  "  Gunning  S.  Bedford,  2d  ") 
and  Eugene  L.  Bushe,  as  Trustee  for  Said  Gunning  S.  Bed- 
ford, Jr.,  Respondents,  -w.  Mary  E.  Wright  and  Others, 
Kespondents,  Impleaded  with  Helen  Martha  Bedford,  Indi- 
vidually and  as  Executrix,  etc.,  of  Gunning  S.  Bedford,  3d, 
Deceased,  Appellant. 

First  Department,  March  22, 1907. 

Trust  deed  executed  by  spendthrift  for  his  own  benefit  — when  same  not 
procured  by  fraud  or  undue  influence  — party  —  when  widow  of  bene- 
ficiary may  contest  the  validity  of  deed. 

A  deed  or  conveyance  by  which  one  occupying  a  position  of  confidence  and 
trust  acquires  an  interest  in  the  property  conveyed  is  not  absolutely  void,  but 
voidable  at  the  election  of  the  beneficiary  or  the  cestui  que  trust  and  is  valid 
until  avoided.  So,  too,  such  deed  may  be  ratified  by  the  beneficiary  or  cestui 
que  trust,  and  when  once  ratified  no  action  can  be  maintained  by  the  grantor  or 
his  personal  representative  to  avoid  it. 

Hence,  when  an  uncle  of  a  minor  who  has  been  living  a  life  of  dissipation  and  is 
heavily  in  debt  induces  him  on  reaching  majority  to  convey  property  coming 
from  the  estate  of  his  mother  to  a  third  person,  who  reconveys  it  to  the  uncle 
and  another  as  trustees  to  pay  the  income  to  the  spendthrift  and  his  wife  for 
life  and  at  his  death  the  principal  to  his  descendants,  if  any,  and  if  not,  to  his 
lawful  heirs  on  his  father's  side,  and  the  beneficiary  acquiesces  in  the  deed  and 
receives  the  income  until  the  time  of  his  death,  eleven  years  thereafter,  his 
widow  is  not  entitled  to  set  aside  the  deed  of  trust  as  procured  by  fraud  and 
undue  influence. 

However,  the  widow  being  also  a  beneficiary  under  the  deed  of  trust,  is  entitled  to 
contest  its  validity  in  an  action  brought  by  the  trustee  to  construe  it,  but  she 
cannot  demand  an  accounting  by  the  trustee  as  executor  of  her  husband's 
father  when  all  the  interested  parties  are  not  before  the  court. 

Appeal  by  the  cfefendant,  Helen  Martha  Bedford,  individually 
and  as  executrix,  etc.,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiffs  and  certain  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  22d  day  of 
March,  1906,  upon  the  report  of  a  referee. 
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Henry  W.  Bookataver^  for  the  appellant. 
FranMin  W.  M,  CutcJieony  for  the  plaintiffs,  respondents. 
Frederic  li.  Couderty  for  the  respondents  Zerega  and  others. 
TompJcifis  Mcllvaine^  for  the  respondent  Wright, 

Ingbaham,  J. : 

This  action  was  brought  for  the  judicial  settlement  of  the  accounts 
of  the  plaintiff  as  surviving  trustee  of  a  trust  contoined  in  a  deed 
executed  on  the  8th  of  June,  1892,  whereby  the  defendant  Mary  E. 
Wright  conveyed  certain  property  to  Gunning  S.  Bedford,  2d,  and 
Eugene  L.  Bnshe  as  trustee  for  Gunning  S.  Bedford,  3d.  The  com* 
plaint  asks  the  court  to  construe  the  deed  of  trust  and  to  determine 
its  effect  with  reference  to  any  and  all  questions  that  may  arise  upon 
the  accounting  had  in  this  action  concerning  the  validity,  construc- 
tion or  effect  of  the  said  deed ;  and  also  to  detennine  the  various 
interests  of  the  parties  to  this  action  in  the  trust  estate  and  funds, 
and  to  determine  the  ultimate  disposition  of  the  trust  property.  By 
this  deed  certain  real  property  situated  in  the  county  of  New  York 
was  conveyed  to  Gunning  S.  Bedford,  described  as  2d,  and  Eugene 
L.  Bushe  as  trustee  for  Gunning  S.  Bedford,  Jr.,  hereinafter 
described  as  Gunning  S.  Bedford,  3d.  The  property  conveyed  was 
in  trust  "  to  receive  the  rents,  issues  and  profits  thereof,  and  after 
the  payment  of  all  charges  and  expenses  to  apply  the  net  jncome 
thereof  to  the  use,  maintenance  and  support  of  the  said  Gunning  S. 
Bedford,  Jr.,  in  a  style  and  manner  befitting  his  station  in  life,'' 
with  power  to  the  trustees  during  the  lifetime  of  the  said  Gunning 
S.  Bedford,  3d,  *^  to  apply  such  portion  of  such  net  rents,  income 
and  profits,  as  they  may  deem  proper,  to  the  use,  maintenance  and 
support  of  the  wife  of  said  Gunning  S.  Bedford,  Jr.,  in  case  he 
shall  marry,  and  to  the  use,  maintenance,  support  and  education  of 
any  lawful  issue  of  said  Gunning  S.  Bedford,  Jr. ;"  that  "upon  the 
death  of  said  Gunning  S.  Bedford,  Jr.,  said  trustees  shall  convey, 
pay  and  make  over  the  whole  of  said  trust  estate  then  in  their  hands 
to  tlie  then  living  lawful  issue  of  said  Gunning  S.  Bedford,  Jr.,  and 
to  the  descendants  of  any  such  lawful  issue  of  his  who  shall  have 
died  leaving  descendants  him  or  her  surviving;  *  *  *  and  in 
App.  Div.  —  Vol.  CXVIIL        24 
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case  there  shall  then  he  no  surviving  lawful  issue  of  said  Gunning 
S.  Bedford,  Jr.,  nor  any  living  descendants  of  such  issue,  then  to 
cjuvey,  pay  and  make  over  all  of  said  trust  estate  then  in  their 
hands  to  the  lawful  heirs  at  law  of  the  said  Gunning  S.  Bedford, 
Jr.,  on  his  father's  side."  The  trustees  were  also  given  power  to 
apply  the  whole  or  any  part  of  the  capital  of  the  trust  estate  to  the 
use  and  benefit  of  Gunning  S.  Bedford,  3d.  This  instrument  was 
dated  June  8,  1892 ;  was  acknowledged  on  the  9th  of  May,  1893, 
and  was  recorded  in  the  office  of  the  register  of  the  county  of 
New  York  on  the  22d  day  of  November,  1898.  It  was  stipu- 
lated by  all  the  parties  to  the  action  that  the  plaintiff  had  paid  over 
to  Gunning  S.  Bedford,  3d,  or  expended  for  him  during  his  life- 
time all  of  the  net  income  of  the  trust  estate. 

The  complaint  alleges,  and  it  is  admitted,  that  Gunning  S.  Bed- 
ford, 3d,  died  in  the  city  of  Paris  on  or  about  the  17th  day  of 
February,  1903,  without  lawful  issue  him  surviving ;  leaving  the 
defendant  Helen  M.  Bedford  as  his  widow,  and  leaving  a  last  will 
and  testament  by  which  he  gave,  devised  and  bequeathed  all  his 
property,  real  and  personal,  to  his  widow,  the  defendant  Helen  M. 
Bedford,  and  appointed  her  sole  executrix,  which  last  will  and 
testament  was  duly  admitted  to  probate  by  the  surrogate  of  the 
county  of  New  York,  and  letters  testamentary  duly  issued  to  her. 
She  appeai-ed  individually  and  as  executrix  of  Gunning  S.  Bedford, 
3d.  Her  answer,  after  admitting  the  execution  of  the  deed  tmder 
which  the  plaintiffs  claimed  to  act  as  trustees,  alleges  that  Gun 
ning  S.  Bedford,  3d,  was  the  only  child  of  M.  Amelia  and  Dr. 
Frederick  Bedford  ;  that  M.  Amelia  Bedford  died  on  or  about  the 
14tli  day  of  July,  1871,  leaving  a  last  will  and  testament  which  was 
admitted  ,to  probate  by  the  surrogate  of  the  county  of  New  York 
on  the  31st  day  of  July,  1871,  and  in  which  will  she  appointed  her 
husband,  Frederick  Bedford,  as  executor  and  trustee  of  her  estate ; 
that  by  that  will  the  property  of  the  testatrix,  M.  Amelia  Bedford, 
was  devised  and  bequeathed,  one-half  thereof  to  her  husband, 
Frederick  Bedford,  absolutely,  and  the  other  half  to  her  husband 
in  trust  for  her  child  Gunning  S.  Bedford,  3d,  to  apply  the  rents, 
income  and  profits  to  the  support  and  education  of  the  child  during 
minority,  and  to  assign  the  principal  of  said  share,  with  all  accumu- 
lations, to  such  child  on  his  attaining  lawful  age;  that  the  said 
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Frederick  Bedford  received  as  a  portion  of  the  estate  of  his  wife 
certain  real  property  that  had  belonged  to  his  wife  at  the  time  of 
her  death,  the  title  to  which  was  taken  in  his  own  name  individu- 
ally, or  as  executor  of  his  wife,  M.  Amelia  Bedford  ;  that  such  real 
property  was  held  and  controlled  by  the  said  Frederick  Bedford 
until  his  death  on  the  28th  day  of  December,  1891.  lie  left  a  last 
will  and  testament  appointing  Gunning  S.  Bedford,  2d,  the  uncle 
of  Gunning  S.  Bedford,  3d,  and  the  plaintiff  Eugene  L.  Bushe'as 
executors  and  trustees  under  his  will.  By  this  will  Frederick  Bed- 
ford left  three-fourths  of  his  residuary  estate  to  the  plaintiff 
Eugene  K  Bushe  and  Gunning  S.  Bedford,  2d,  in  trust  for  Gunning 
S.  Bedford,  3d,  during  life  with  remainder  to  his  issue  and  remainder 
over  in  case  he  should  die  without  issue  ;  that  on  the  death  of  Fred- 
erick Bedford,  Gunning  S.  Bedford,  2d,  and  the  plaintiff  Eugene 
L.  Bushe  took  possession  of  all  the  property  of  Frederick  Bedford 
and  held  the  same  under  the  trust  contained  in  such  will.  Gunning 
S.  Bedford,  2d,  died  on  the  29th  day  of  October,  1893,  leaving  a 
last  will  and  testament  of  which  the  plaintiffs  Bushe  and  Fiske 
were  executors,  which  will  was  duly  admitted  to  probate  and  letters 
testamentary  were  issued  thereon;  that  upon  Gunning  S.  Bedford, 
3d,  arriving  at  the  age  of  twenty-one  on  the  7th  day  of  June,  1892, 
he  was  thus  entitled  to  an  undivided  half  interest  in  the  property 
left  by  his  mother,  with  any  income  thereof  which  had  not  been 
applied  to  his  support  and  education.  He  was  also  entitled  to 
receive  the  income  during  his  life  of  the  property  of  his  father, 
Frederick  Bedford,  which  was  held  in  trust  by  the  plaintiff  Eugene 
L.  Bushe,  as  surviving  trustee,  and  was  also  entitled  to  an  interest 
in  the  property  of  Gunning  S.  Bedford,  2d,  which  was  lield  in  trust 
by  the  plaintiffs  Eugene  L.  Bushe  and  Fiske,  as  trustees.  It  would 
appear  that  these  various  properties  had  been  held  together  and  con- 
trolled by  the  plaintiffs  Eugene  L.  Bushe  and  Gunning  S.  Bedford,  2d, 
until  the  death  of  Gunning  S.  Bedford,  2d,  and  subsequently  by  the 
plaintiff  Eugene  L.  Bushe  down  to  the  death  of  Gunning  S.  Bedford, 
3d.  It  was  alleged  that  the  said  Gunning  S.  Bedford,  3d,  had  no 
experience  in  business,  and  no  aptitude  to  the  same,  and  his  rights  in 
the  estate  of  his  mother,  M.  Amelia  Bedford,  were  never  discovered 
by  him,  nor  was  he  ever  informed  of  them  by  the  ])laintiffs  Eugene 
L.  Bushe  and  Gunning  S.  Bedford,  2d  ;  that  after  the  death  of  Fred- 
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erick  Bedford,  Gunning  S.  Bedford,  2d,  liad  acted  as  trustee,  guard- 
ian, agent  and  attorney  for  the  said  Gunning  S.  Bedford,  3d,  who 
implicitly  trusted  hiln  and  was  guided  by  his  wishes  and  desires. 
The  answer  tlien  sets  up  various  counterclaims.  Tlie  only  one  neces- 
sary to  be  considered  in  this  case  is  based  upon  the  following  facts : 
When  Gunning  S.  Bedford,  3d,  arrived  at  age  on  the  7th  day  of 
June,  1892,  he  was  entitled  to  an  interest  in  certain  real  property 
wliich  had  been  held  by  his  father  in  trust.  On  that  day  he  exe- 
cuted a  deed  conveying  this  real  property  to  the  defendant  Mary  E. 
Wright.  There  was  no  consideration  for  this  deed  and  it  was 
executed  under  tlie  advice  of  the  plaintiff  Bushe  and  Gunning  S. 
Bedford,  2d,  with  tlie  understanding  that  it  was  for  the  purpose  of 
putting  this  property  in  trust  for  his  benefit.  Subsequently  the 
defendant  Mary  E.  Wright  conveyed  this  same  property  to  Gunning 
S.  Bedford,  2d,  and  Eugene  L.  Bushe  as  trustee  for  Gunning  13. 
Bedford,  3d,  and  it  is  this  deed  wliich  is  described  in  the  complaint^ 
The  counterclaim  alleges  that  if  the  said  deed  was  executed  by 
Gunning  S.  Bedford,  3d,  the  same  was  void  as  having  been  obtained 
by  fraud  and  undue  influence  and  without  consideration  and  espe- 
cially by  the  undue  influence  of  said  Eugene  L.  Bushe  and  said  Gun- 
ning S.  Bedford,  2d,  and  Mary  E.  Wriglit,  and  the  defendant  Helen 
Martha  Bedford  asks  that  the  deed  froM  Gunning  S.  Bedford,  3d, 
to  MaryE.  Wright  and  the  deed  of  Mary  E.  Wright  to  the  plain- 
tiff Bushe  and  Gunning  S.  Bedford,  2d,  as  trustees,  be  set  aside  and 
declared  void  ;  that  the  widow  of  Gunning  S.  Bedford,  3d,  recover 
of  all  the  assets  of  the  estate  of  the  mother  of  Gunning  S.  Bed- 
ford, 3d,  to  which  he  was  entitled  ;  that  the  defendant  Helen  M. 
Bedford,  as  legatee  and  devisee  of  Gunning  S.  Bedford,  3d/  be 
declared  to  be  the  owner  of  all  the  property  to  which  Gunning  S. 
Bedford,  3d,  was  entitled  ;  that  tlio  plaintiffs  be  required  to  account 
for  all  the  estate  of  M.  Amelia  Bedford  in  which  said  Gunning  S. 
Bedford,  3d,  had  an  interest,  and  that  all  tlie  property  of  Frederick 
Bedford  be  sold  to  realize  the  amount  of  the  interest  of  Gunning 
S.  Bedford,  3d,  in  the  estate  of  M.  Amelia  Bedford,  and  tliat  the 
plaintiff  Buslie,  as  sole  surviving  executor  of  Frederick  Bedford, 
account  for  and  render  an  account  of  all  the  doings  and  acts  of 
said  Frederick  Bedford  as  executor  of  the  estate  of  M.  Amelia 
Bedford. 
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The  oulj  question  that  is  at  issue  in  this  action  relates  to  the 
validity  of  the  deed  from  Gunning  S.  Bedford,  3d,  to  Mary  E. 
"Wright,  and  the  deed  from  Mary  E.  Wright  to  the  plaintiff  Bushe 
and  Gunning  S.  Bedford,  2d,  in  trust.  The  questions  in  relation  to 
the  accounting  of  Bashe  as  executor  of  Frederick  Bedford  cannot 
be  settled  in  this  case  for  it  docs  not  appear  that  all  the  parties 
interested  in  the  estate  of  M.  Amelia  Bedford  are  before  the  court. 
This  action  having  been,  based  entirely  upon  the  trust  deed  by  which 
the  plaintiff  Bushe  became  trustee  for  the  benefit  of  Gunning  S. 
Bedford,  3d,  it  was  competent  for  the  legatees  and  devisees  of  Gun- 
ning S.  Bedford,  3d,  to  contest  the  validity  of  the  deeds,  but  the  other 
relief  which  the  defendants  ask  in  the  answer  by  way  of  counterclaim 
has  no  relation  to  the  validity  of  this  deed  or  the  action  of  the  plain- 
tiffs as  trustees  under  it.  Gunning  S.  Bedford,  3d,  was  born  on  the 
7tli  day  of  June,  1871.  His  mother,  M.  Amelia  Bedford,  died  on 
July  14,  1871 ;  letters  testamentary  were  issued  to  Frederick  Bed- 
ford on  her  estate  on  July  31,  1871.  At  the  time  of  her  death  she 
was  entitled  to  seven-sixteenths  of  the  property  of  a  former  hus- 
band named  Lucius  Chittenden,  and  after  the  death  of  M.  Amelia 
Bedford  the  executor  of  the  estate  of  Lucius  Chittenden  sold  at 
public  auction  all  of  the  real  property  of  the  said  Chittenden,  and  at 
such  sale  Frederick  Bedford  purchased  portions  of  the  property 
and  paid  therefor  by  giving  a  receipt  to  the  executor  for  the  interest 
of  his  deceased  wife  in  said  estate ;  that  he  took  conveyances  of 
approximately  one-half  of  the  lands  so  purchased  to  himself  indi- 
vidually on  account  of  the  one-half  share  of  his  wife's  estate  devised 
and  bequeathed  to  him,  and  the  other  one-half  to  himself  as  executor 
of  his  wife,  on  account  of  the  one-half  share  of  his  wife's  estate 
devised  and  bequeathed  to  him  in  trust  for  their  son.  Gunning  S. 
Bedford,  3d.  These  conveyances  were  all  recorded  prior  to  the 
year  1873,  aijid  the  property  remained  in  this  condition  until  his 
deatli  on  December  28,  1891,  and  it  was  the  property  that  he  held 
as  executor  that  vested  in  Gunning  S.  Bedford,  3d,  that  he  conveyed 
to  Mary  E.  Wright,  the  conveyance  of  which  is  sought  to  be  set 
aside  in  this  action. 

It  appeared  that  Gunning  S.  Bedford,  3d,  was  over  twenty  years 
of  age  at  the  death  of  his  father.  Apparently  he  had  lived  with 
h^s  father  from  the  death  of  his  mother.     It  is  stated  that  after  his 
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father  died  he  continued  to  reside  with  his  uncle,  Gunning  S.  Bed- 
ford, 2d;  that  before  his  arrival  at  the  age  of  twenty-one  years 
he  had  been  living  a  wild  life,  was  addicted  to  gambling,  and 
had  some  difficulty  with  a  woman  ;  that  he  had  bought  jewelry  and 
other  articles  on  credit  and  pawned  them  without  paying  for  them. 
After  tlie  death  of  Frederick  Bedford,  and  before  Gunning  S.  Bed- 
ford, "3d,  became  of  age.  Gunning  S.  Bedford,  2d,  and  Mr.  Bushe 
had  several  consultations  in  relation  to  this  property.  As  the  result 
of  their  consultations,  deeds  from  Gunning  S.  Bedford,  3d,  to  Mary 
E.  Wriglit,  and  from  Mary  E.  Wright  to  Gunning  S.  Bedford,  2d, 
and  the  plaintiff  Bushe,  as  trustees,  were  prepared.  On  the  day 
that  Gunning  S.  Bedford,  3d,  became  of  age  he  came  to  Mr.  Bushu's 
office  with  Gunning  S.  Bedford,  2d,  and  Mary  E.  Wright.  It  was 
then  stated  to  him  by  Gunning  S.  Bedford,  2d,  and  Mr.  Bushe  that 
they  desired  him  to  execute  this  deed  to  protect  his  property  and 
to  preserve  it  for  his  benefit ;  that  it  was  exposed  to  risks  incident 
to  the  debts  that  he  was  incurring  and  might  incur ;  that  it  was 
then  said  that  Mary  E.  Wright  was  to  execute  a  deed  which  would 
secure  to  Gunning  S.  Bedford,  3d,  the  property  conveyed  to  her  by 
him,  and  that  to  carry  that  arrangement  into  effect  the  deed  to 
Mary  E.  Wriglit  was  executed  by  Gunning  S.  Bedford,  3d,  and  the 
trust  defed  described  in  the  complaint  was  executed.  Bushe  testified 
that  he  had  no  previous  conversation  with  Gunning  S.  Bedford,  3d, 
prior  to  the  date  that  he  executed  the  deed ;  that  Jit  that  date  he 
knew  of  the  will  of  M.  Amelia  Bedford  and  had  examined  it ;  that 
it  had  been  arranged  before  that  Gunning  S.  Bedford,  3d,  should  go 
to  Europe ;  that  it  was  stated  to  Gunning  S.  Bedford,  3d,  at  the 
time  the  deed  was  executed  that  it  was  necessary  to  make  some  dis- 
position or  arrangement  in  regard  to  this  real  estate  to  protect  it 
from  the  onslaught  of  creditors  ;  that  Gunning  S.  Bedford,  2d,  and 
Bushe  had  ascertained  a  good  many  liabilities  of  Gunning  S.  Bed- 
ford, 3d ;  that  he  had  been  giving  promissory  notes  and  drafts,  and 
they  had  heard  of  many  things  which  caused  them  anxiety  about 
the  future  of  this  property,  which  had  descended  to  him  from  his 
mother.  After  the  execution  of  this  deed  to  Mary  E.  Wright, 
Gunning  S.  Bedford,  3d,  left  New  York  for  Europe,  and,  with  the 
exception  of  one  or  two  short  visits  to  this  country,  he  remained  there 
until  his  death  in  1903.     During  this  time  the  plaintiff  Bushe  acted 
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as  trustee  for  this  property,  receiving  the  income  from  these  three 
trust  estates  and  making  remittances  to  Gunning  S.  Bedford,  3d, 
from  time  to  time.  Upon  one  of  the  trips  to  this  country  he  mar- 
ried the  defendant  Helen  M.  Bedford  and  returned  with  her  to 
Paris,  and  his  correspondence,  with  Mr.  Bushe  during  tlie  time  that 
he  was  in  Paris  shows  that  he  was  in  constant  difficulties  about 
money  matters,  he  and  his  wife  constantly  requesting  that  additional 
moneys  be  sent  to  them.  Thus  for  over  eleven  years  from  the  time 
he  executed  this  deed  he  continued  to  receive  the  income  to  which 
he  was  entitled.  At  no  time  during  his  life  did  he  in  any  way 
object  to  the  execution  of  tliis  instrument  or  elect  to  rescind  it. 
There  is  no  evidence  that  his  uncle,  with  whom  he  lived  after  the 
death  of  his  father  and  upon  whose  advice  he  executed  this  deed, 
did  not  fully  explain  to  him  the  situation  in  relation  to  it.  There 
is  no  evidence  that  any  duress  or  influence  was  exercised  to  persuade 
him  to  execute  it.  So  far  as  appears  it  was  a  voluntary  conveyance, 
made  with  full  knowledge  of  the  situation  and  of  his  rights  under  it. 
This  whole  property  was  to  be  held  for  his  benefit  during  his  life, 
and  the  remainder  was  to  become  tlje  absolute  property  of  his 
children.  So  far  as  appears  there  was  not  the  slightest  attempt  to 
take  any  advantage  of  him,  except  to  prevent  the  property  that  he 
had  inherited  from  being  squandered  ;  and  the  picture  tliat  we  have 
of  this  young  man  before  the  execution  of  the  deed  and  his  subse- 
quent life  in  Paris,  as  disclosed  by  his  own  letters  and  the  letters  of 
his  wife,  certainly  justified  the  judgment  of  his  uncle  and  Mr. 
Bushe  in  considering  that  his  interest  and  the  interest  of  his  chil- 
dren, if  any,  would  be  subserved  by  the  arrangement  that  was 
made.  The  position  is  taken  by  the  defendant  —  and  is  the  only 
one  that  needs  any  consideration  —  that  in  consequence  of  the 
relation  that  existed  between  Gunning  S.  Bedford,  3d,  and  Gun- 
ning S.  Bedford,  2d,  and  the  plaintiflE  Bushe,  any  instrument  that 
he  executed  on  their  advice  or  procurement,  in  which  they  or 
either  of  them  would  benefit,  to  be  sustained  must  be  affirmatively 
shown  to  have  been  executed  with  full  knowledge  of  the  situation 
and  his  rights  in  relation  to  the  property,  and  that  the  instruments 
executed  were  advantageous  and  proper  under  the  circumstances, 
and  that  the  proof  fails  to  show  that  any  such  disclosures  were  made 
to  him.     It  is  clainrjed,  because  in  the  event  of  Gunning  S.  Bed- 
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ford,  3d,  dying  without  issue  before  the  death  of  Gunning  8. 
Bedford,  2d,  that  Gunning  S.  Bedford,  2d,  would  secure  an  advan- 
tage to  Iiirnself,  and  that,  therefore,  these  instruments  mnst  be 
adjudged  void ;  but  the  grantor,  Gunning  S.  Bedford,  3d,  never 
elected  to  avoid  these  deeds,  or  in  any  way  indicated  his  dissatisfac- 
tion with  the  arrangement  that  had  been  made  by  him  and  for  bis 
benefit.  I  can  find  no  evidence  that  he  was  not  fully  apprised  of 
bis  interest  in  his  mother^s  estate  and  that  it  was  this  interest  that 
he  had  conveyed.  He  certainly  must  have  understood  that  he  was 
conveying  property  in  which  he  ha^  an  interest  Ho  received  dur- 
ing his  life  whatever  income  was  received  by  the  trustees  from  the 
trust  property  which  he  had  conveyed.  He  was  in  constant  need  of 
money,  but  during  all  the  time  he  made  no  demand  for  a  rescission 
of  this  conveyance  or  demanded  that  any  of  the  property  that  he 
had  conveyed  should  be  reconveyed  to  him.  He  made  no  claim 
that  he  had  been  deceived,  that  any  advantage  had  been  taken  of 
him,  or  that  he  wished  the  arrangement  which  assured  the  property 
to  him  for  his  life,  and  the  remainder  afterwards  to  his  children,  to 
be  in  anywise  altered.  If  \^e  may  assume  that  he  would  have  had 
the  right  to  avoid  these  instruments  at  any  time  during  his  life  upon 
proof  of  any  fact  which  would  justify  an  inference  that  he  exe- 
cuted them  without  knowledge  of  their  contents,  or  without  real- 
izing what  he  had  done,  or  without  full  knowledge  of  his  rights 
to  the  property  under  his  mother's  will,  his  silence  during  these 
years,  and  the  receipt  of  the  income  of  the  trust  property  from  tlie 
trustees,  certainly  must  be  considered  as  an  election  to  affirm  the 
arrangement  that  was  made  which  was  certainly  for  his  benefit,  and 
even  now  there  is  not  the  slightest  evidence  that  he  ever  wished  to 
change  that  arrangement  or  ever  elected  to  avoid  the  conveyance. 
The  two  persons  who  had  to  do  with  this  arrangement  (the  grantor 
and  his  uncle,  Gunning  S.  Bedford,  2d)  are  both  dead.  What 
passed  between  them  we  do  not  know,  but  there  is  certainly  no  pre- 
sumption that  the  uncle  who  had  lived  with  the  boy  from  his 
infancy,  who  left  him  a  life  interest  in  a  large  portion  of  his  prop- 
erty, and  who  apparently  had  the  greatest  interest  in  his  welfare, 
procured  by  any  improper  influence  or  otherwise  the  execution  of 
thisv  conveyance.  Certainly  after  eleven  years  had  passed,  durmg 
which  time  the  one  interested  had  by  his  action  ratified  the  arrange- 
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ment  that  had  been  made  for  him,  and  died  without  ever  express- 
ing any  dissatisfaction  with  it,  or  without  making  any  election  to 
avoid  it,  liis  executrix  cannot  elect  to  have  the  whole  instrument 
declared  void. 

It  is  an  elementaiy  principle  that  a  deed  or  conveyance  by  which 
a  trustee,  or  one  occupying  a  position  of  confidence  and  trust,  acquires 
an  interest  in  the  property  conveyed  is  not  absolutely  void,  but  void- 
able at  the  election  of  the  beneficiary  or  cestui  que  trust;  that  until 
such  beneficiary  or  cestui  que  trust  elects  to  avoid  it,  tlie  deed  is  valid  ; 
and  from  this  it  follows  that  such  a  deed  may  be  ratified,  and  when 
once  ratified,  an  action  cannot  be  maintained  by  the  grantor  or  his  per- 
sonal representatives  who  avoided  it.  {Dodge  v.  Stevens,  94  N.  Y. 
209.)  In  that  case  it  is  said :  "  But  a  purchase  by  a  trustee,  for  him- 
self, of  trust  property,  in  respect  of  which  he  has  a  duty  to  perform 
inconsistent  with  the  character  of  purchaser,  is  voidable  at  the  elec- 
tion of  the  cestui  que  trust,  and  not  absolutely  void.  The  cestui 
que  trust  may  affirm  the  transaction  and  treat  the  trustee  as  pur- 
chaser, or  he  may  disaffirm  the  purchase ;  and  in  case  of  real  estate, 
if  the  title  has  become  vested  in  the  trustee  by  a  conveyance,  may  . 
compel  the  trustee  to  convey  to  him,  or  in  trust  for  him,  as  the  case 
may  require."  In  Harrington  v.  Erie  County  Savings  Bank  (101 
N.  Y.  257)  the  same  principle  was  applied,  the  court  saying :  "  The 
appellant,  relies  upon  the  well-established  doctrine  that  a  trustee 
cannot  purchase  or  deal  in  the  trust  property  in  his  own  behalf,  or 
for  his  own  benefit,  directly  or  indirectly.  This  is  a  rule  of  equity 
and  is  not  to  be  impaired  or  weakened.  Such  a  purchase,  however, 
is  not  void  <ib  origine,  but  voidable  only,  and  at  the  instance  of  the 
cestui  qvs  trust,  or  of  a  party  who  has  acquired  the  rights  which 
belong  to  one  in  that  relation.  Even  while  in  the  hands  of  the 
trustee  the  title  may  be  confirmed  as  well  by  acquiescence  and 
lapse  of  time  as  by  the  express  act  of  the  cestui  que  trust  ;^^  and 
Kahn  V.  Ghapin  (152  N.  Y.  305)  was  determined  by  the  applica- 
tion of  the  same  principle,  and  the  same  principle  has  been  applied 
in  the  case  of  a  conveyance  by  a  person  of  unsound  mind. 

I  think  the  conduct  of  the  grantor  during  the  eleven  years  of  his 
life  after  the  execution  of  this  deed,  his  receipt  of  the  income  of 
the  trust  property  conveyed  by  the  deed  and  his  dying  without 
electing  to  avoid  it  was  a  ratification  which  estopped  his  personal 
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representatives  from  maintaining  an  action  to  avoid  it ;  and  cer- 
tainly tliis  would  be  so  in  the  absence  of  any  evidence  tending  to 
show  that  the  grantor  was  not  fully  informed  of  the  situation,  and 
of  his  rights  and  interest  in  the  property,  and  the  circumstances 
which  rendered  the  arrangement  that  was  made  beneficial. 

My  conclusion,  therefore,  is  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  Laughlin,  Clarke  and  Soott,  JJ.,  concurred. 

Judgment  affirmed,  with  costs.     Settle  order  on  notice. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 
John  A.  Disney,  Deceased. 

Mary  J.  McKenna,  a  Next  of  Kin,  Appellant ;  Fannie  K.  Cohn, 
a  Legatee,  Respondent. 

First  Department,  March  22,  1907. 

Will  construed  —  when  issue  of  deceased  legatee  take  by  implication. 

When  a  testator  leaves  the  residuary  estate  to  his  stepmother  and  his  sister  in  equal 
portions  and  provides  that  "in  the  event  of  either  dying  without  issue  surviv- 
ing, I  give,  devise  and  bequeath  the  share  or  portion  of  the  one  so  dying  to 
the  survivor,"  the  issue  of  the  stepmother  take  her  share  by  implication 
although  she  died  before  the  testator. 

Inokaham,  J.,  dissented,  with  opinion. 

Appeal  by  Mary  J.  McKenna,  as  next  of  kin  of  John  A.  Disney, 
deceased,  from  a  decree  of  the  Surrogate's  Court  of  the  county  of 
New  York,  entered  in  said  Surrogate's  Court  on  tlie  29th  day  of 
June,  1906,  in  so  far  as  such  decree  construes  the  will  of  John  A. 
Disney,  deceased. 

Edward  L,  Stevens^  for  the  appellant. 

John  F.  IfelsoTiy  for  the  respondent. 

IIOUOHTON,  J. : 

On  proceedings  for  the  probate  of  the  last  will  and  testament  of 
John  A.  Disney,  deceased,  the  appellant,  a  daughter  of  a  deceased 
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sister  of  tlie  testator,  not  provided  for  by  the  will,  filed  contesting 
allegations,  and  asked  that  in  case  of  admission  to  probate  the  surro- 
gate construe  the  residuary  clause  thereof.  That  clause  provided  as 
follows : 

^^  Seventh,  All  the  rest,  residue  and  remainder  of  my  estate,  of 
every  kind  and  nature  whatsoever,  I  do  give,  devise  and  bequeath  to 
my  mother  Mary  E.  Disney,  and  my  sister  Fannie  K.  Cohn  in  equal 
shares  or  portions,  to  have  and  to  hold  the  same  absolutely  and  for- 
ever ;  and  in  the  event  of  either  dying  without  issue  surviving,  I 
give,  devise  and  bequeath  the  share  or  portion  of  the  one  so  dying 
to  the  survivor." 

Although  mentioned  as  mother,  Mary  E.  Disney  was  the  step- 
mother of  the  testator,  she  having  married  his  father  and  had  two 
children  by  him,  Fannie  K.  Cohn  and  Charles  S.  Disney,  who  were 
hence  brother  and  sister  of  the  half  blood  of  testator.  The  son 
Charles  had  died  leaving  a  daughter,  Florence,  an  infant,  who  is 
still  alive. 

Mary  E.  Disney  died  before  the  testator,  and  it  is  conceded  that 
certain  bequests  to  her  in  prior  portions  of  the  will  lapsed  and  fell 
into  the  residuary  clause  above  quoted. 

The  surrogate  held  that  Fannie  K.  Cohn,  the  survivor  of  the 
residuary  legatees,  took  the  whole  of  the  residuum,  and  so  decreed. 

The  appellant  contends  on  her  appeal  therefrom  that  the  testator 
died  intestate  as  to  one-half  of  the  residuum,  because  Mary  E.  Dis- 
ney did  not  die  "without  issue  surviving,*'  and  thus  fultill  the  con- 
dition of  the  gift  over  to  the  survivor,  for  she,  in  fact,  left  her  sur- 
viving Fannie  K.  Cohn,  her  daughter,  and  Florence  Disney,  her 
granddaughter. 

The  respondent  insists  that  the  word  "  issue  "  should  be  held  to 
mean  children  only,  and  that  tlie  testator,  understanding  fully  the 
situation  of  affaii's,  intended  the  term  "  dying  without  issue  surviv- 
ing" to  apply  to  Fannie  only  ;  and  that  in  the  event  of  her  death 
prior  to  his  own  without  issue,  and  the  survival  of  the  mother,  all 
was  to  go  to  her,  and  that  if  the  mother  should  predecease  him  all 
was  to  go  to  Fannie. 

Little  is  to  be  gathered  from  the  context  of  the  will  which  throws 
light  upon  the  meaning  of  the  testator,  aside  from  the  fact  that  the 
dominant  idea  was  to  provide  for  his  mother  and  his  half-sister, 
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Fannie  K.  Colin.  Both  were  made  executors,  and  no  bequests  were 
made  to  any  other  of  his  relatives  aside  from  $1,000  eacli  to  his  two 
living  sisters  and  the  same  sum  to  the  child  of  Fannie.   * 

The  primary  meaning  of  "issue"  or  "lawful  issue"  is  descend- 
ants, and  in  the  absence  of  the  use  of  the  words  in  a  will  in  another 
sense  they  will  be  so  construed.  {N'ew  York  Life  Ins,  c&  Tricst 
Co.  V.  Viele,  161  N.  Y.  11 ;  Chwatal  v..  Schreinery-US  id.  683.) 

In  our  view  of  the  case  so  far  as  the  question  presented  upon  this 
appeal  is  concerned,  it  is  unimportant  to  determine  whether  the 
testator  used  the  word  "  issue  "  in  its  broad  or  restricted  sense,  or  to 
enter  into  refinements  as  to  whether  the  word  is  used  respecting 
Fannie  alone  or  applies  to  both  the  residuary  legatees;  for  we  are 
of  the  opinion  that  in  no  event  has  the  appellant  any  interest  in  the 
estate  of  the  testator. 

Even  if  Fannie  K.  Cohn  did  not  take  the  whole  of  the  residue  as 
the  survivor  of  the  two  residuary  legatees,  we  think  there  was  a 
gift  by  implication  to  tlie  issue  of  Mary  E.  Disney,  and  hence  that 
the  one-half  of  the  residue  which  she  would  have  taken  had  she 
lived,  passed  under  the  will  to  Fannie,  her  daughter,  and  to  Florence, 
her  granddaughter. 

The  testator  having  executed  his  will  is  presumed  to  have 
intended  to  dispose  of  all  his  property,  and  if  possible  from  fair 
intent,  the  courts  will  so  construe  its  provisions  as  to  prevent 
intestacy  of  any  part.  Especially  is  tliis  rule  true  of  a  residuary 
clause.     {Lamb  v.  Lamb,  131  N.  Y.  227.) 

The  position  of  the  appellant  is  that  the  surviving  residuary 
legatee  cannot  take  because  Mary  E.  Disney  did  not  meet  the  con- 
dition of  the  will  and  die  without  issue,  and  hence  that  because  she 
died  with  issue  there  was  no  disposition  of  the  one-half  of  the 
residue. 

.  The  words  "dying  without  issue  surviving"  must  be  presumed 
to  have  been  used  for  some  purpose.  Fannie  had  a  child  to  whom 
the  testator  had  bequeathed  $1,000.  If  both  the  mother  and 
Fannie  had  predeceased  the  testator,  unless  these  words  be  given 
some  effect,  although  both  may  have  left  issue,  the  testator  must  in 
such  case  have  been  held  to  have  died  intestate  as  to  the  residue  of 
his  estate.  Having  used  the  words  "  dying  without  issue  surviving  " 
can  it  be  said  that  he  intended  to  die  intestate  if  both  died  before 
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himself  and  each  left  issue  surviving  her  ?  No  such  intent  can  be 
imputed  except  from  necessity.  The  more  reasonable  hypothesis  is 
that  in  case  either  died  leaving  issue,  such  issue  should  take  in  place 
of  the  one  so  dying. 

Bequests  and  devises  by  implication  are  not  infrequent.  Where 
land  is  devised  to  the  heir  after  the  death  of  A,  althougli  no  specific 
life  estate  is  conferred  upon  A,  he  takes  one  by  implication. 

In  King  v.  Barker  (3  Bradf.  126)  the  testator  devised  and 
bequeathed  the  residue  of  his  estate  to  children  of  his  deceased 
brothers  as  tenants  in  common,  and  provided  as  follows :  "And 
sliould  either  of  the  said  seven  children  die  before  me,  without 
leaving  any  child  or  other  descendant,  I  hereby  give,  devise  and 
bequeath  the  residuary  share  or  portion  of  the  one  so  dying  to  her 
or  liis  surviving  brothers  or  sisters."  One  of  the  residuarj' legatees 
having  died  before  the  testator  leaving  children,  it  was  held  by  the 
surrogate  althougli  there  was  no  express  gift,  that  ther^  was  an 
implied  gift  to  such  children. 

The  opinion  in  the  above  case  is  a  logical  and  learned  one,  and  refers 
to  the  authorities  sustaining  the  holding  at  hand  at  the  time  it  was 
written.  The  question  does  not  appear  to  have  been  considered  by 
any  other  of  the  courts  of  this  State.  In  England,  however,  the 
question  has  been  considered  in  several  cases. 

By  the  will  considered  in  En imrte  Rogers  (2  Madd.  449)  a  sum 
was  given  to  a  niece  "  and  at  her  decease  without  child  or  children  " 
over  to  another.  The  legatee  died  leaving  children,  and  it  was 
held  that  there  was  a  gift  by  implication  to  .her  children  and  that 
the  money  did  not  pass  to  the  contingent  legatee. 

Bequests  by  implication  founded  on  the  same  principle  were  held 
to  have  been  effectual  in  Ahhott  v.  Middleton  (21  Beav.  143)  and  in 
Crowder  v.  Clowes  (2  Ves.  Jr.  449)  and  in  Wainewright  v.  Waine- 
wright  (3  id.  558)  and  in  Dowling  v.  Dowling  (L.  R.  1  Eq.  Gas. 
442).  The  rule  was  applied  in  Iloltan  v.  White  (23  N.  J.  Law 
[3  Zab.],  330). 

Whether  the  entire  residue  passed  to  Fannie  or  whether  the  one- 
halt  was  divided  l)etween  her  and  the  granddaughter,  Florence,  is 
not  before  us  to  specifically  decide.  In  our  opinion  the  testator  did 
not  die  intestate  as  to  any  part  of  his  residuary  estate,  and  so  far  as 
tnis  appellant  is  concerned  she  has  no  interest  in  the  estate  whether 
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it  passed  one  way  or  the  other.  Not  having  any  interest,  whether  tlie 
decree  of  the  surrogate  was  right  or  wrong  as  between  Fannie  K. 
Cohn  and  Florence  Disney  is  of  no  importance  to  the  appellant,  and 
the  decree  must  be  affirmed,. with  costs. 

Patterson,  P.  J.,  McLaughlin  and  Clarke,  JJ.,  concurred; 
Ingraham,  J.,  dissented. 

Ingraham,  J.  (dissenting) :  ^  ' 

The  testator  died  on  the  7th  day  of  January,  1906,  unmarried 
and  without  issue,  leaving  his  brothers  and  sisters  and  descendants 
of  a  deceased  brother  and  sister  his  heirs  at  law  and  next  of  kin. 
He  left  a  last  will  and  testament,  which  was  presented  for  probate. 
Upon  the  probate  proceeding  the  parties  interested  requested  the 
surrogate  to  construe  the  will.  After  a  bequest  and  devise  to  Mary 
E.  Disney,  he  disposed  of  the  residuary  estate  by  the  7th  clause  of 
the  v/i II  as  follows :  ^''Seventh.  All  tlie  rest,  residue  and  remainder 
of  my  estate,  of  every  kind  and  nature  whatsoever,  I  do  give,  devise 
and  bequeath  to  my  mother  Mary  E.  Disney,  and  my  sister  Fannie 
K.  Cohn,  in  equal  shares  or  portions,  to  have  and  to  hold  the  same 
absolutely  and  forever ;  and  in  the  event  of  either  dying  without 
issue  surviving,  I  give,  devise  and  bequeath  the  share  or  portion  of 
the  one  so  dying  to  the  survivor." 

Mary  E.  Disney  was  the  testator's  stepmother.  She  died  before 
the  testator,  and  the  question  presented  is  as  to  what  disposition,  if 
any,  was  made  of  the  undivided  half  of  the  residuary  estate  devised 
and  bequeathed  to  her.  The  surrogate  construed  the  will  as  giving 
to  Fannie  K.  Cohn  the  whole  of  the  residuary  estate.  The  appel- 
lant claims  that  as  the  legacy  to  Mary  E.  Disney  lapsed  in  conse- 
quence of  her  death  before  the  testator,  he  died  intestate  as  to  the 
half  of  the  estate  so  devised  and  bequeathed  to  her.  The  property 
was  given  to  Mary  E.  Disney  and  Fannie  K.  Cohn  equally  as 
tenants  in  common.  {Matter  of  Seebeck^  140  N.  Y,  241 ;  Matter  of 
Kimherly^  150  id.  90.)  If  Mary  E.  Disney  had  survived  tlie  testa- 
tor, she  would  have  been  entitled  to  an  undivided  share  of.  this 
property  as  tenant  in  common.  The  testator  then  provided  that  in 
tlie  event- of  her  death,  "  without  issue  surviving,"  her  share  or 
portion  should  go  to  the  survivor.  She  did  not  die  without  issue 
surviving,  but  had  living  issue,  a  daughter  and  grandchildren.    The 
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testator  could  not  have  understood  that  by  tliis  provision  of  the 
will,  if  she  had  left  issue  surviving  that  her  share  should  go  to  the 
survivor.  He  probably  thought  that  in  the  event  of  her  dying 
leaving  issue  surviving  the  share  would  go  to  the  issue,  but  this  is 
mere  speculation.  The  will,  however,  is  clear  and  unambiguous. 
He  gave  oneJialf  of  his  residuary  estate  to  his  stepmother,  and 
then  provided  that  in  the  event  of  her  dying  without  issue  surviv- 
ing, the  whole  of  the  residuary  clause  should  go  to  his  sister  Fannie. 
The  mother  did  not  die  without  issue  surviving  and,  therefore,  the 
contingency  upon  which  Fannie  should  take  the  whole  of  the 
residuary  estate  did  not  happen.  Certainly  the  will  does  not 
directly  give  to  Fannie  the  whole  of  the  residuary  estate  in  the 
event  of  his  mother  dying  leaving  issue  surviving ;  and  it  seems  to 
me  that  there  is.no  indication  for  an  intention  that  the  testators 
sister  Fannie  should  have  the  whole  residuary  estate,  except  upon 
one  condition  mentioned,  namely,  the  death  of  his  mother  without 
issue  surviving.  We  do  not  know  what  the  testator  had  in  mind 
in  making  this  will  and  we  are  restricted,  therefore,  to  the  express 
language  used. 

It  is  settled  that  if  the  residuary  of  the  estate  is  given  to  several 
in  common  and  one  of  them  dies,  the  legacy  lapses  and  the  testator 
died  intestate  as  to  such  share.  {Floyd  v.  BarTcer^  1  Paige,  480 ; 
Rard  v.  AshZey,  117  N.  Y.  606.)  In  the  latter  case  Judge  Gray 
says:  "The  fact  that  one  of  the  legatees,  Lucretia  Rice,  pre- 
deceased the  testator  does  not  affect  the  question  of  distribution, 
otherwise  than  that,  as  the  result  of  her  death  was  to  cause  her 
legacy  to  lapse  and  to  fall  into  the  residue,  her  share  in  the  residuary 
estate  is  undisposed  of  and  passes  to  the  next  of  kin.  The  lapse, 
by  death,  of  the  legacy  does  not  disturb  the  proportions,  and,  of 
courae,  it  does  not  become  distributable  among  the  other  legatees. 
As  to  that  portion  of  the  residuary  estate  the  testator  died  intestate.'^ 
It  is  a  settled  rule  that  where  the  language  of  a  residuary  clause  is 
capable  of  more  than  one  construction  the  court  will  favor  the  con- 
struction that  will  prevent  intestacy  ;  but  the  application  of  this  rule 
does  not  allow  the  court  to  make  a  new  will  for  the  testator  which 
will  dispose  of  the  property  in  a  way  not  justified  by  any  reasonable 
construction  of  the  will.  The  testator  certainly  must  have  meant 
something  by  inserting  the  words  "  without  issue  surviving,"  and  he 
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could  only  have  meant  that  the  condition  upon  which  the  survivor 
of  the  two  legatees  sliould  take  was  the  dying  of  the  other  legatee 
witliont  issne  surviving.  If  we  assume  that  the  testator  considered 
that  upon  the  death  of  his  stepmother  leaving  issne^  the  aliai^ 
devised  to  her  would  go  to  the  issue,  we  cannot  give  effect  to  that 
understanding  because  the  law  steps  in  and  says  that  a  legacy  to  a 
pei*son  dying  before  the  testator  lapses,  except  the  case  of  a  descend- 
ant of  the  testator  leaving  issue.  Whatever  understanding  the 
testator  had  as  to  the  effect  of  the  deatli  of  his  mother  before  his 
own  cannot  overcome  a  settled  rule  of  law  as  to  the  lapsing  of  a 
devise  or  legacy. 

I  think  that  the  lapsed  bequest  and  devise  to  Lis  mother  in  tlie 
2d  and  3d  clauses  of  the  w^ill  became  a  part  of  the  iwduary  estate, 
and  that  Fannie  K.  Cohn  was  entitled  to  one-half  of  the  wliole 
estate,  including  these  lapsed  legacies  contained  in  the  2d  and  3d 
clauses  of  the  will,  and  that,  as  to  the  other  half  of  the  residuary 
estate,  the  testator  died  intestate,  and  it  passed  to  his  heirs  at  law 
and  next  of  kin. 

The  decree  appealed  from  should  be  modified  accordingly,  witli 
costs  to  all  parties  who  have  appeared  on  this  appeal,  payable  out 
of  the  estate. 

Decree  affirmed,  with  costs.     Order  filed. 


Frank  A.  Selah,  Appellant,  v.  The  New  York  Times  Company, 

Respondent. 

First  Department,  March  22,  1907. 

Case  —  when  appellant  entitled  to  have  evidence  excluded  on  objection 
of  respondent  appear  in  case. 

When  in  an  action  to  recover  for  services  rendered,  the  defendant  introduces  a 
receipt  signed  by  the  plaintiff  and  the  plaintiiT's  explanation  as  to  why  he 
signed  the  paper  is  excluded  on  the  objection  of  the  defendant,  the  plaintiff  is 
entitled  to  have  the  excluded  question  contained  in  the  printed  case  in  ordei 
that  the  defendant  cannot  reverse  the  judgment  on  the  ground  that  there  was  a 
failure  of  evidence  when  the  same  was  excluded  on  his  own  objection.  This 
is  so,  although  the  plaintiff's  exceptions  to  the  exclusion  of  the  evidence  were 
Dot  well  taken. 
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Appeal  by  the  plairititf,  Frank  A.  Selah,  from  an  order  of  the 
Supreme  Court,  made  at  tlie  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  23d 
day  of  Jani'ary,  1907,  denying  the  plaintiff's  motion  for  an  order 
resettling  the  case  npon  appeal  herein. 

W.  M.  Sedbury^  for  the  appellant. 

Alfred  A.  Cook^  for  the  respondent. 

Inobaham,  Ja: 

Upon  the  trial  of  this  action,  which  was  to  recover  for  services 
rendered  by  the  plaintiff  to  the  defendant,  a  receipt  signed  by  the 
plaintiff  had  been  introduced  in  evidence.  When  plaintiff  was  on 
the  stand  he  wjis  handed  this  receipt  and  asked  wliat  explanation  he 
liad  to  make  as  to  liis  signature  to  the  paper.  That  was  objected  to 
by  the  defendant  and  the  objection  sustained.  Other  questions 
were  asked  in  relation  to  this  receipt,  and  to  show  that  at  the  time 
the  receipt  was  given  it  was  not  intended  to  release  the  defendant 
from  all  claims  by  the  plai4itiff.  This  evidence  was  excluded  upon 
the  objection  of  the  defendant. 

The  plaintiff  recovered  a  verdict  from  which  the  defendant  has 
appealed.  In  making  up  the  case  on  appeal  the  defendant  excluded 
the  questions  relating  to  the  release  excluded  at  the  trial,  and  the 
plaintiff  respondent  sought  to  have  the  questions  inserted  with  a 
statement  that  they  were  excluded  on  objection  by  the  defendant. 
The  learned  trial  judge  refused  to  allow  these  amendments. 

It  would  appear  that  upon  the  appeal  the  question  would  be 
raised  as  to  the  effect  of  tliis  receipt,  and  it  may  become  material 
for  the  plaintiff  to  show  that  he  had  offered  to  explain  it  but  that 
his  testimony  in  relation  to  it  was  excluded  on  olgection  of  the 
defendant,  so  that  he  could  have  the  benefit  of  the  rule  that  an 
appellant  cannot  have  a'  judgment  reversed  on  the  ground  that 
there  was  a  failure  of  evidence  where  on  his  own  objection  the 
evidence  upon  the  subject  had  been  excluded.  I  think  the  plaintiff 
was  entitled  to  have  this  fact  appear  in  the  case.  There  is  no  dis- 
pute about  the  facts.  The  questions  were  asked  by  the  plaintiff; 
were  objected  to  by  the  defendant,  and  on  such  objection  the 
App.  Div.- Vol.  CXVIII.        25 
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evidence  was  excluded.  The  plaintifi's  exceptions  to  the  rulings 
would  be  entirely  immaterial  and  were  quite  properly  excluded 
from  the  case,  but  the  fact  that  this  testimony  was  offered  and 
excluded  in  consequence  of  the  objections  of  the  defendant  should 
appear. 

The  order  appealed  from  should,  therefore,  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  case  sent  back  to  the 
learned  trial  justice  to  resettle  the  case  in  accordance  with  the 
views  here  expressed. 

Fatteeson,  p.  J.,  McLaughlin,  Clarke  and  Houghton,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  case 
remitted  as  stated  in  opinion.     Order  filed. 


In  the  Matter  of  the  Application  of  Samuel  H.  Ordway  and 
William  E.  WYArr,  Appellants,  for  a  Writ  of  Mandamus  Pur- 
suant to  Section  114  of  the  Election  Law. 

Board  of  County  Canvassers  of  the   County  of   New  York, 

Respondent. 

First  Department,  March  22,  1907. 

Election  Law — mandamuB  directing^  recount  of  votes  —  petition  must 
state  particular  districts  in  which  ballots  were  improperly  counted. 

In  a  petition  for  mandamus  under  section  114  of  the  Election  Law  to  obtain  a 
recount  of  ballots  which  were  counted  although  marked  for  identification 
and  other  ballots  which  were  rejected  as  void,  t!)e  petitioner  must  state  the 
particular  election  districts  in  which  the  facts  stated  appeared  upon  the  certi- 
fied return.  A  general  allegation  that  in  the  certified  original  returns  of  the 
canvass  of  the  vote  in  all  the  election  districts  of  the  city,  such  ballots 
appeared  is  not  such  compliance  with  the  statute  as  justifies  the  issuance  of  a 
mandamus  to  include  all  the  election  districts  of  the  city. 

Appeal  by  the  petitioners,  Samnel  II.  Ordway  and  another,  from 
an  order  of  tlie  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
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York  oil  the  3uth  day  of  November,  1906,  denying  the  petitioners' 
motion  for  a  writ  of  mandamus  under  section  114  of  tiie  Election 
Law. 

D-CaJy  Jlerrichy  for  the  appellants. 
Terence  Farley^  for  the  respondent. 

I NG RAH  AM,  J.  : 

One  of  the  relators  was  a  candidate  for  justice  of  the  Supreme 
Court  and  the  other  a  candidate  for  judge  of  the  Court  of  General 
Sessions  of  the  county  of  New  York  at  the  general  election  held 
on  the  6th  of  November,  1906.  The  relators  on  the  26th  of 
November,  1906,  presented  a  petition  to  the  Supreme  Court  which 
alleged  that  "  the  certified  original  statements  of  the  results  of  the 
canvass  in  the  various  Election  Districts  of  the  various  Assembly 
Districts  of  the  County  of  New  Y^ork  show  that  certain  of  the 
ballots  counted  at  said  election  held  Novemlier  6,  1906,  were 
objected  to  as  marked  for  identitication,  and  that  other  ballots  were 
rejected  by  inspectors  of  election  in  said  various  Election  Districts 
as  void  and  which  were  not  counted  for  any  candidate."  And  the 
relators  asked  for  a  writ  of  mandamus  pursuant  to  the  provisions 
of  section  114  of  the  Election  Law  directed  to  the  board  of  county 
canvassere  for  the  county  of  New  Y^ork  directing  said  boarfl  either 
to  count  or  not  to  count  the  said  ballots  as  this  court  may  determine 
and  for  other  and  further  relief. 

Section  114  of  th^e  Election  Law  (Laws  of  1896,  chap.  909)  pro- 
vides that  ''  If  any  certified  original  statement  of  the  result  of  the 
canvass  in  an  election  district  shall  show  that  any  of  the  ballots 
counted  at  an  election  therein  were  objected  to  as  marked  for  iden- 
tification, a  writ  of  mandamus  may,  upon  the  application  of  any 
candidate  voted  for  at  such  election  in  such  district,  within  twenty 
days  thereafter,  issue  out  of  the  Supreme  Court  to  the  board  or 
body  of  canvassers,  if  any,  of  the  return  of  the  inspectors  of  such 
election  district  *  *  *.  If  the  court  shall,  in  tlie  proceedings 
upon  such  writ,  determine  that  any  such  ballot  was  marked  for  the 
purpose  of  identification,  the  court  shall  order  such  ballot  and  the 
votes  thereon  to  be  excluded  upon  a  recount  of  such  votes.  Alike 
writ  may  in  the  same  manner  be  issued  to  determine  whether  any 
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ballot  and  the  votes  thereon  which  has  been  rejected  by  the  inspectors 
as  void,  shall  be  counted." 

This  section  requires  the  person  making  the  application  to  state 
the  particular  election  districts  in  which  the  facts  stated  appear 
upon  the  certified  original  return,  and  it  is  only  as  to  those  election 
districts  that  a  recount  can  be  ordered.  A  general  allegation  that 
in  the  certified  original  returns  of  the  canvass  of  the  vote  in  all  the 
election  districts  of  the  city  such  ballots  appeared  is  not,  I  think,  a 
sufiicient  compliance  with  the  law  to  justify  the  court  in  one  man- 
damus to  include  all  of  the  election  districts  of  the  city  of  New  . 
York.  The  mandamus  must  specify  the  particular  election  districts 
in  which  a  recount  is  to  be  comm?inded,  and  such  a  general  allega- 
tion as  is  contained  in  this  petition,  which  requires  the  court  to 
issue  a  mandamus  which  would  include  all  of  the  election  districts  of 
the  city,  is  not,  I  think,  a  compliance  with  section  114  of  the  Election 
Law  above  cited.  One  proceeding  undoubtedly  could  include  sev- 
eral election  distrJfcts,  but  the  petition  must  show  that  in  each  of  the 
election  districts  included  there  appeared,  upon  the  certified  original 
statement  of  the  result  "of  the  canvass,  the  fact  that  ballots  marked 
for  the  purpose  of  identification  had  been  counted  or  that  Imllots 
had  been  rejected  as  void  which  should  have  been  counted. 

We  think  it  clear  that  the  discontinuance  of  the  proceeding  insti- 
tuted upon  the  application  of  M.  Linn  Bruce  and  others,  called  the 
Judiciary  Nominators,  was  not  a  bar  to  this  application.  In  view 
of  the  statement  of  counsel  for  the  relators  that  a  question  was  pre- 
sented as  to  the  counting  of  the  ballots  which  should  be  determined, 
we  should  be  inclined  to  grant  the  mandamus  if  the  petition  com- 
plied with  section  114  of  the  Election  Law;  but  for  the  reason 
before  stated  we  are  forced  to  the  conclusion  that  the  facts  required 
by  this  section  did  not  ai)pear  to  the  court.  The  court,  therefore, 
was  justified  in  denying  the  application. 

The  order  appealed  from  should,  therefore,  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

FArrERSON,  P.  J.,  McLaughlin,  Clarke  and  Hocjohton,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.  Order 
filed. 
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Chakles  Burnham,  Respondent,  v.  William  S.  Lawson  and  Others, 

Composing  the   Finn  of  William   S.   Lawson   and   Company, 

Appellants.  .  * 

First  Department.  March  15,  1907. 

Principal  and  agent  —  conversion  by  stockbroker  making  unauthorized 
sale  —  when  sale  not  ratified  —  measure  of  damages. 

A  ratification  of  au  unauthorized  siiie  of  stock  by  a  broker,  where  no  question  of  . 
the  rights  of  third   persons  is  involved,   implies  a  conscious  and  intended 
approval  of  the  act  done.     It  rests  upon  an  actual  and  existing  purpose  to 
make  such  approval,  and  to  meet  this  requirement  it  must  be  made  with  full 
knowledge  of  all  the  facts. 

In  an  action  against  'j,  broker  to  recover  for  the  unauthorized  sale  of  stock,  it 
appeared  that  the  plaiutifT  arranged  to  have  liis  holdings  cared  for  during  his 
absence  on  a  vacation  and  gave  the  defendant  sufficient  collateral  to  protect 
the  account.  The  defendant  sold  out  some  of  plaintiff's  hoklings  and  notified 
hira  by  letter  without  stating  the  price  for  which  the  stock  was  sold. 

JIM,  that  as  the  plaintiff  was  not  apprised  of  all  the  facts,  a  delay  of  twelve 
days  in  repudiati  ig  the  transaction  did  not  amount  to  a  ratifi(!ation  thereof. 

In  au  action  to  recover  damages  for  such  unauthori/xnl  sale  it  is  error  to  charge 
that  the  plaintiff  may  recover  the  difference  between  the  price  at  which  the 
defendant  sold  the  stock  and  the  highest  market  price  reached  down  to  a 
reasonable  time  after  the  pi  vintiff  received  notice  of  the  sale,  with  interest  on 
the  difference.  The  eiTor  consists  in  allowing  the  plaintiff  to  pick  out  the 
highest  market  price  of  the  securities  at  any  time  between  the  date  of  sale  and 
a  reasonable  time  after  receiving  notice,  while  the  proper  rule  is  that  he  is 
only  entitled  to  the  highest  price  reached  within  a  reasonable  time  after  the 
plaintiff  had  learned  of  the  conversion  of  the  stock  within  which  he  could  go 
into  the  market  and  repurchase  it.  When  the  facts  are  undisputed  reasonable 
time  is  a  qucsti.^n  of  law. 

Ingraham  and  Uouohton,  JJ.,  dissented  in  part,  with  opinion. 

Appeal  by  the  defendants,  William  S.  Lawson  and  othei-s,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  fhe  county  of  New  York  on  the  23d 
day  of  March,  1906,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  12th  day  of  April,  1906, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

James  W,  Oerard,  for  the  appellants. 

Herman  Aaron^  for  the  respondents. 
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Lambert,  J. : 

The  defendants  are  stqckbrokers,  and  tlie  plaintiflE  opened  an 
account  with  them  in  or  before  the  year  1902.  In  1903  the  plain- 
tiflE called  upon  the  defendants  and  had  an  interview  with  Mr. 
Sullivan,  a  member  of  the  firm,  in  reference  to  his  stock  ti-ans- 
actions.  There  is  a  dispute  as  to  what  occurred,  but  the  jury  might 
properly  lind  that  the  plaintiff  arranged  to  have  his  transactions 
cared  for  during  his  absence  on  a  vacation,  and  that  he  left  with 
the  defendants  sufficient  collateral  to  protect  his  account.  The 
defendants  sold  out  sonje  of  the  plaintiff's  holdings  and  this  action 
is  brought  to  recover  damages. 

The  principal  question  raised  by  this  appeal  is  whether  the  siile 
having  been  made,  the  plaintiff  ratified  the  same.  The  leading 
transaction  occurred  on  the  6th  day  of  August,  1903.  On  that  day 
there  was  a  sharp  decline  in  the  market  value  of  securities.  The 
plaintiff  owed  the  defendants  on  account  $40,485.00,  and  the 
market  value  of  his  securities  on  that  day  reached  $40,9G2.  Under 
these  circumstances  the  defendants  sold  200  shares  of  Union  Pacific 
stock  at  sixty-nine  arid  one-half,  and  gave  immediate  notice  of  such 
sale  to  the  plaintiff.  He  received  the  letter  of  notification  on  the 
following  day  at  Front's  Neck,  Maine.  The  letter  did  not,  liow^- 
ever,  state  the  price  for  which  the  stock  was  sold.  It  indicated 
that  there  had  been  something  of  a  flurry  in  the  market ;  that  there 
had  been  failures,  and  that  the  sale  was  made  "  to  protect  your 
account,  as  this  stock  moves  vary  fast."  It  contained  an  expression 
of  the  opinion  that  the  Union  Pacific  stock  would  go  five  to  ten 
points  lower,  but  nothing  definite  about  the  actual  transaction, 
except  that  the  stock  in  question  had  been  sold.  The  plaintiff  con- 
cededly  did  not  act  upon  this  letter.  He  remahied  silent  at  Front's 
Neck  for  a  week  or  ten  days,  and  then  went  to  New  London  where 
he  remained  a  day  and  a  half.  While  at  tliis  latter  point  the 
plaintiff  received  notice  of  the  sale  on  the  eighth  day  of  August  of 
the  other  securities  which  liad  been  left  in  the  hands  of  the 
defendants.  The  next  morning  he  started  for  New  York,  arriving 
there  on  or  about  tlie  seventeenth  of  August.  He  immediately 
complained  to  the  defendants  of  his  treatment,  and  this  action  was 
brought. 

There  is  no  serious  question  but  that  the  plaintiff  repudiated  the 
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transactions  of  the  eightli  of  August,  or  that  he  is  entitled  to 
recover  damages  for  the  same.  It  is  insisted,  however,  by  the 
appellants  that  as  to  tlie  200  shares  of  Union  Pacific  stock,  there 
was  a  ratification  of  the  sale,  evidenced  by  the  fact  that  the 
plaintiff  did  not  repudiate  the  same  immediately  upon  being 
notified.  We  are  of  the  opinion,  however,  that  this  contention  is 
not  sound.  Whatever  may  be  the  rule  in  cases  where  the  rights  of 
third  persons  are  involved,  as  between  the  immediate, parties  to  the 
transaction,  ratification  implies  a  conscious  and  intended  approval 
of  the  act  done.  It  rests  upon  the  actual  and  existing  purpose 
to  make  such  approval ;  and  to  meet  this  requirement  it  must  be 
made  with  full  knowledge  of  all  the  facts.  {Olenn  v.  Garth^  133 
N.  T.  18,  35.)  In  this  case  the  plaintiff  did  not  know  the  price 
which  had  been  realized  on  the  sale.  It  was  known  by  the  defend- 
ants that  he  was  in  the  State  of  Maine  on  a  vacation,  where  he  was 
not  likely  to  be  in  communication  with  the  stock  ^market.  If  his 
version  of  the  affair  is  accepted,  as  it  has  been  by  the  jury,  the 
plaintiff  had  arranged  with  his  brokers  for  the  protection  of  his 
holdings,  and  he  had  a  right  to  assume  that  the  transaction  was 
within  the  spirit  of  his  agreement  with  the  defendants  and  for  his 
benefit.  It  was  not  until  the  seventeenth  or  eighteenth  day  of 
August  that  the  plaintiff  actually  knew  all  of  the  facts  in  reference 
to  the  sale  of  his  Union  Pacific  stock  occurring  on  the  sixth  day  of  that 
month.  It  is  not  seriously  contended  that  he  did  not  on  that  date 
repudiate  the  transaction,  as  well  as  those  of  the  eighth  of  August. 
We  are  of  the  opinion  that  these  facts  do  not  show  an  intention 
OL  the  part  of  the  plaintiff,  with  a  full  knowledge  of  all  the  facts, 
to  ratify  the  wrongful  sale  of  his  stock  on  the  sixth  of  August. 
Before  one  is  called  upon  to  ratify  any  unauthorized  transaction 
which  has  been  undertaken  for  him,  he  is  entitled  to  have  all  the 
facts  put  before  him,  and  then  he  is  entitled  to  a  reasonable  time  in 
which  tc  act  before  he  can  be  compelled  to  take  his  position 
with  regard  to  the  transaction,  {Hopkins  v.  GlarJc^  7  App.  Div. 
207,  213,  and  authority  there  cited.)  The  jury  have  found  that 
the  plaintiff  did  not,  under  t!ie  circumstances,  ratify  the  act  of  the 
aetenaants  in  reference  to  the  Union  Pacific  stock,  and,  were  it  not 
foi  an  error  in  the  charge  to  the  jury,  fixing  an  erroneous  measure 
of  damages,  the  judgment  would  be  sustained. 
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The  learned  court  in  its  charge  to  the  jury,  and  by  its  refusal  to 
charge  as  requested,  fixed  the  measure  of  damages  as  the  ^'  differ- 
ence between  the  prices  at  which  the  defendants  sold  the  stock  and  the 
higliest  market  price  reached  by  the  stock  down  to  a  reasonable  time 
after  the  plaintiff  received  notice  of  the  sale,  together  with  interest 
on  the  difference/'  That  is,  the  plaintiff  was  permitted  to  pick 
out  the  highest  market  price  of  these  securities,  at  any  time  between 
the  day  of  sale  and  a  reasonable  length  of  time  after  receiving 
notice;  whereas' the  proper  rule,  a^  stated  by  the  court  in  Wright 
V.  Bank  of  Metropolis  (1 10  N.  Y.  237,  240),  is  that  the  plain- 
tiff  is  entitled  "to  the  highest  price  reached  within  a  reasonable 
time  after  the  plaintiff  has  learned  of  the  conversion  of  his  stock 
within  which  he  could  go  in  the  market  and  repurchase  it."  What 
is  a  reasonable  time  when  the  facts  are  undisputed  and  different 
inferences  cannot  reasonably  be  dmwn  from  the  same  fact*  is  a  ques- 
tion of  law.  (  Wright  v.  Bank  of  Metropolis^  supra,)  Wo  are  of 
opinion  that  the  court  did  not  err  in  holding  that  the  thirty-first 
day  of  August  in  the  same  year  was  not  an  unreasonable  exten- 
sion of  time  within  which  the  highest  price  might  l)e  ascertained. 
It  appeal's  from  the  record  that  under  this  charge  the  jury  must 
have  fixed  upon  soino  prices  which  prevailed  intermediate  the  sale 
and  the  notice  to  the  plaintiff  of  such  sale.  These  prices  are  in 
excess  of  any  shown  to  have  been  offered  after  such  notice,  and  this 
was  clearly  prejudicial  to  the  appellants. 

For  this  reason  the  judgment  appealed  from  should  be  reversed. 

Patterson,  P.  J.,  and  Laughlin,  J.,  concurred 

Inoraham,  J. : 

I  concur  in  th«  reversal  of  this  judgment,  but  I  think  that  the 
plaintiff  was  estopped  from  questioning  the  sale  of  the  Union  Pacitio 
stock  of  which  he  received  notice  on  the  day  after  it  was  sold.  The 
defendants,  in  making  the  sale  of  this  stock,  assumed  to  act  as  the 
agent  of  the  plaintiff  and  made  the  sale  for  his  benefit  and  on  his 
account.  Of  that  the  plaintiff  received  notice  with  the  reasons 
which  induced  the  defendants  to  make  the  sale.  It  seems  to  me 
that  if  the  plaintiff  wished  to  disaflirm  this  sale  ho  was  bound  to  at 
once  notify  the  defendants.     He  could  not  stand  by  without  objeo- 
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tioii  and  speculate  upon  the  future  course  of  the  market  and  hold 
the  defendants  Uable  for  a  breach  of  their  duty*if  the  market  went 
up,  but  ratify  the  sale  and  accept  the  transaction  if  the  market 
went  down.  The  price  at  which  the  stock  was  sold  was,  in  this 
view,  entirely  immaterial.  He  had  notice  that  the  stock  had  been 
sold,  that  the  defendants  had  assumed  to  act  in  selling  it  as  his 
brokers  and  for  his  account,  and  that  the  sale  would  be  an  advan- 
tage to  him,  as,  in  their  opinion,  lie  would  be  able  to  subsequently 
repurchase  the  stock  at  a  lower  price. 

All  of  the  late  cases  that  have  discussed  the  relation  between  a 
broker  and  his  customer  in  relation  to  carrying  stock  on  margin 
treat  an  unaathorized  sale  of  the  stock  as  a  violation  of  a  contract 
between  the  custom'er  and  his  broker  to  which  the  usual  rules 
applicable  to  the  relation  of  principal  and  agent  apply.  Thus,  in 
Baker  v,  Drake  (53  N.  Y.  211)  Judge  Kapali.o  says:  "If,  upon 
becoming  informed  of  the  sale,  he  desired  further  to  prosecute  the 
adventure  and  take  the  chances  of  a  future  market,  he  liad  the 
right  to  disaffirm  the  sale  and  require  the  defendants  to  replace  the 
stock.  If  they  failed  or  refused  to  do  this,  his  remedy  was  to  do  it 
himself  and  charge  them  with  the  loss  reasonably  sustained  in  doing 
so."  And  in  the  case  of  Wright  v.  Bank  of  Metropolis  (110  N.  Y. 
237)  Judge  Peckham,  in  speaking  of  the  case  of  Baker  v.  Drake^ 
says:  ^'The  whole  reasoning  of  the  opinion  is  still  based  upon  the 
question  as  to  what  damages  would  naturally  be  sustained  by  the 
plaintiff  in  restoring  himself  to  the  position  he  had  been  in  ;  or,  in 
other  words,  in  repurchasing  the  stock.  It  is  assumed  in  the  opin- 
ion that  the  sale  by  the  defendants  was  illegal  and  a  conversion, 
and  that  plaintiflE  had  a  right  to  disaffirm  the  sale  and  to  .require 
defendants  to  replace  the  stock;"  and  the  court  then  applied  the 
ru*e  laid  down  in  Parsons  v.  Sutton  (66  N.  Y.  92),  which  states 
the  rights  of  the  parties  arising  from  a  breach  of  a  contract,  that 
"the  party  who  suffers  from  a  breach  of  contract  must  so  act  as 
to  make  his  damages  as  small  as  he  reasonably  can.  lie  must  not 
by  inattention,  want  of  care,  or  inexcusable  negligence  permit  his 
damage  to  grow  and  then  charge  it  all  to  the  other  party."  The 
time  within  which  a  party  must  disaffirm  an  unauthorized  sale  of 
the  stock,  or  in  which  he  must  repurchase  in  case  the  agent  or 
broker  refuses  to  repurchase  the  stock  after  the  sale  is  disaffirmed, 
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is  not  the  same.  Tlie  plaintiff  was  informed  that  there  had  been 
great  uncertainty  as  to  tlie  future  of  the  market ;  that  there  had  been 
faihires  among  dealers  and  otlier  failures  were  expected,  and  that 
in  the  opinion  of  the  writer  of  the  letter  this  stock  would  go  lower, 
lie  was  then  placed  in  a  situation  in  which  he  was  bound  to  act 
promptly  if  he  wished  to  disaffirm  the  sale,  and  he  could  not  lie  by 
and  wait  for  future  developments  to  see  whether  or  i)ot  the  sale 
would  be  advantageous  or  disadvantageous  to  him.  He  received 
this  notice  on  the  seventh  of  August.  He  was  in  reach  of  the 
defendants'  office  by  telegraph  or  letter,  and  a  communication 
would  have  been  received  by  them  within  twenty-four  hours  from 
the  time  it  was  sent ;  but  the  lii*st  time  that  he  communicated  in 
any  way  with  them  was  on  the  eighteenth  of  August,  more  than 
tjn  days  after  he  received  the  notice  of  sale.  It  is  not  disputed 
but  that  each  day,  between  August  sixth  and  August  twelfth 
inclusive,  Union  Pacific  stock  sold  lower  than  the  price  at  which 
the  defendants  sold  it,  and  that  the  highest  price  at  which  it  sold 
during  those  days  was  seventy-two.  On  the  eighteenth  day  of 
August  the  stock  had  advanced  to  upwards  of  seventy-eight,  and  it 
was  this  price  that  it  would  appear  that  the  jury  allowed  the  plain- 
tiff as  the  damages  caused  to  him  by  tlie  sale  of  the  stock  ;  but  I 
think  he  was  entirely  too  late  in  disaffirming  the  transaction,  and 
that  his  delay  in  disaffirmance  was  an  implied  ratification,  and  that 
he  cannot  now  recover  for  any  damages  for  the  sale  of  this  Union 
Pacific  stock. 

Houghton,  J.,  concurred. 

Judgment    and>   order    reversed,    new    trial   ordered,   costs   to 
appellant  to  abide  event.     Order  tiled. 
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Jllius   Lkustmaxn,    Respoiideut,   v.   John   MoTKiii;   and    Others, 

Appellants. 

Third  Department,  March  13,  1907. 

Vendor  and  purchaser — Statute  of  Frauds  —  contract  of  sale  by  life 
tenant  does  not  bind  remaindermen  not  joining  therein  —  facts  insuffi- 
cient to  establish  priority  of  contract — when  vendee  not  entitled  to 
set  aside  conveyance  to  subsequent  purchaser.  , 

A  written  contract  to  sell  lands  executed  by  a  life  tenant  but  not  by  the  remain- 
dermen is  not  binding  upon  the  latter,  even  though  executed  with  tlieir 
approval  and  the  vendee  is  not  entitled  to  set  aside  a  conveyance  made  to 
another  party. 

Mere  proof  of  the  willingness  of  the  remaindermen  to  sell  their  interest  in  con- 
nectit^n'with  that  of  the  life  tenant  does  not  establish  a  contract  binding  upon 
them. 

"When  a  vendee  cannot  hold  a  vendor  under  a  void  oral  contract  to  sell  lands,  he 
has  no  greater  right  against  the  grantee  of  the  vendor. 

Evidence  as  to  respective  dates  of  agreements  to  sell  lands  to  different  parties 
examined  and 

Jlthl,  that  the  evidence  established  that  the  grantee's  contract  was  prior  in  date. 

The  mere  fact  that  the  vendors  paid  commissions  to  a  real  est^nte  agent  acting 
for  a  vendee  does  not  establish  tliat  a  valid  contract  with  him  was  consum- 
mated, as  a  broker  may  be  entitled  to  commissions  on  furnishing  a  purchaser 
whether  or  not  the  contract  be  afterwards  consummated. 

Appeal  by  tlie  defendants,  John  Motrie  and  others,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintijT,  entered  in  the 
office  of  the  clerk  of  the  county  or  Ulster'  on  tlie  15th  day  of 
August,  1906,  upon  tlie  decision  of  tlie  court  rendered  after  a  trial 
at  the  Ulster  Trial  Term,  the  jury  having  been  discharged. 

John  T,  Cahill  and  Charles  Irwin^  for  the  appellants. 

Chris  A.  Murray  [John  D.  Eckert  of  counsel],  for*the  responoent. 

Smith,  P.  J.: 

Prior  to  May  22,  1905,  tlie  defendant  John  Motrie  was  the  owner 
of  a  life  estate  in  certain  property  in  the  city  of  Kingston.  His 
daughters,  Margaret  Motrie  and  Helen  Motrie,  were  entitled  to  thu 
remainder.  Between  eleven  and  twelve  o'clock  upon  the  said 
twenty-second  day  of  May  John  Motrie  entered  into  a  written 


Digitized  by  VjOOQIC 


396  Brustmann  v.  Motrte. 


Third  Department,  March,  1907.  [Vol.  118. 

agreement  with  this  plain tiflE  to  sell  to  him  the  said  property  for 
the  sum  of  $2,100  and  to  give  to  him  a  full  covenant  deed  from 
himself  and  his  two  daughters.  Upon  the  twenty-third  day  of  May 
John  Motrie  and  his  two  daughters  executed  a  warranty  deed  thereof 
to  the  defendants  Stanislaw  and  Lena  Kreglowski.  This  deed  was 
taken  hy  the  Kreglowskis  with  full  knowledge  of  the  contract 
between  the  plaintiff  and  John  Motrie.  After  tender  of  the  con- 
tract price  this  plaintiff  brouglit  an  action  against  John  Motrie  and 
the  Kreglowskis  to  compel  tlie  Kreglowskis  to  convey  this  property 
to  the  plaintitl.  The  learned  court  has  held  that  through  the  sharp 
practice  of  the  Kreglowskis  in  offering  a  higher  price  than  was 
offered  hy  Brustmann,  John  Motrie  and  his  daughters  were  wrong- 
fully induced  to  execute  the  deed  upon  the  twenty-third  and  has 
directed  them  to  execute  a  conveyance  of  the  property  to  the  plain- 
tiff. There  is  evidence  to  the  effect  that  upon  the  twentieth  day  of 
May  the  plaintiff  or  hfs  wife  had  agreed  upon  the  terms  of  the 
purchase  both  with  John  Motrie  and  with  his  daughters.  No 
writing,  however,  was  executed,  and  this  informal  agreement,  clearly 
void  uinler  the  Statute  of  Frauds,  can  in  no  way  operate  to  give  to 
the  plaintiff  any  rights  which  ho  does  not  acquire  under  the  written  ' 
contract  of  John  Motrie.  The  court  has  further  found  that  the 
contract  was  executed  by  John  Motrie  not  only  with  the  authority, 
but  with  the  approval  of  his  daughters.  The  contract  does  not 
purport  to  be  the  contract  of  the  daughters,  and  as  to  them  the 
plaintiff  had  nothing  except  the  verbal  understanding  which  was 
later  to  be  consummated  by  a  written  contract  which  was  never 
executed.  But  this  finding  of  fact  is  wholly  without  support  in  the 
evidence.  At  the  time  that  this  contract  was  executed  the  two 
daughters  had  already  signed  a  contract  to  convey  the  property  to 
the  defendants  Kreglowski.  There  is  not  one  word  of  evidence  of 
any  authority  given  to  John  Motrie  to  execute  for  them  a  contract. 
The  only  evidence  upon  which  it  can  be  based  is  the  evidence  of 
the  willingness  of  the  daughters  upon  the  twentieth  to  afterwards 
execute  a  conveyance  to  the  plaintiff  for  the  sum  afterwards 
inserted  in  the  contract  with  John  Motrie.  That  no  contract  was 
made  by  Brustmann  with  these  daughters  is  swcrn  to  explicitly  by 
,  Brustmann  himself. 

Without  any  contmet  then  from  these  daughters,  if  the  property 
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had  not  been  conveyed  to  the  Kreglowskis,  Briistmann  could  not 
have  compelled  the  daughters  to  convey  to  him  their  interest  in  the 
property.  lie  certainly  has  no  greater  riglits  against  their  trans- 
ferees, the  Kreglowskis,  and  were  there  no  other  facts  affecting  the 
rights  of  the  parties  this  judgment  would  have  to  be  reversed 
because  it  passes  to  this  plaintiff,  the  interests  of  these  daughters, 
which  they  never  legally  agreed  to  convey  to  him. 

There  are  further  facts,  however,  which  furnish  additional  reason 
why  the  judgment  cannot  stand.  Prior  to  the  deed  of  Motrie  and 
his  two  daughters  to  the  Kreglowskis  they  had  contracted  to  exe- 
cute the  deed  for  a  consideration  of  $2,250.  The  trial  court  has 
found  that  this  contract  was  made  after  the  contract  between  the 
plaintiff  and  John  Motrie.  Upon  a  careful  review  of  the  evidence, 
however,  we  are  convinced  that  this  liuding  is  not  sustained  thereby. 
According  to  the  evidence  of  the  agent  Keutor  and  his  mother,  of 
the  two  daughters  and  of  the  defendants  Kreglowoki,  this  contract 
was  executed  upon  Monday  morning,  the  twenty-second  of  May, 
between  eight  and  nine  o'clock.  The  evide:iee  of  John  Motrie 
himself  rather  tends  to  the  same  inference,  aUhough  it  is  so  unreli- 
able that  it  cannot  be  made  the  basis  of  any  finding  of  fact.  lie 
was  a  hard  drinker,  and  himself  swears  that  after  nine  o'clock  he 
does  not  remembOT  anything  that  happened  upon  that  day.  As 
against  this  positive  testimony  of  six  witnesses  some  declarations 
are  sworn  to,  botli  of  John  Motrie  and  of  one  of  the  daughters, 
which  would  seem  to  throw  some  suspicion  upon  the  defendants' 
claim  that  their  contract  was  executed  upon  the  morning  of  the 
twenty-second.  These  declarations  on  the  part  of  the  daughter  are 
explicitly  denied.  One  Hamilton  was  the  agent  who  negotiated  the 
sale  to  the  plaintiff.  After  this  transaction  he  was  paid  his  com- 
missions in  full  by  the  Metrics.  It  is  strongly  insisted  that  the  pay- 
ment of  these  commissions  is  a  concession  of  a  consummated  valid 
contract  with  Motrie.  This  inference  is  not  authorized,  however,  "^ 
as  the  broker  would  clearly  be  entitled  to  the  commissions  upon  fur- 
nishing a  purchaser  A^iether  or  not  a  contract  be  afterwards  con- 
summated between  them.  There  is  no  evidence  wMiicIi  outweighs 
the  positive  testimony  of  the  six  witnesses  as  to  the  tiine  of  the 
signing  of  this  contract.  With  the  bnrrlen  of  proof  unon  tlie  plain- 
tiff to  show  that  he  had  prior  rights,  we  are  conviilced  that  the  finding 
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t'.i.it  tlie  pKiiiitiirs  contract  with  Motrie  antedated  the  Kreglowskib' 
Cv>utr;ict  with  Motrie  and  his  two  daughters  is  against  the  weight  of 
evidence.  If  it  be  true  then  that  this  deed  upon  tl^e  twenty-third 
was  executed  in  pursuance  of  a  written  contract  made  prior  to  the 
)  i  r.lFs  contract,  the  defendants  Kreglowski  were  clearly  within 
X,.\  ir  le^al  riglits,  and  by  their  deed  obtained  nothing  to  which 
the  plaintiff  was  entitled. 

The  judgment  must,  therefore,  be  reversed  upon  the  law  and 
tlie  facts  and  a  new  trial  granted,  with  costs  to  appellants  to  abide 
the  event. 

All  concurred. 

Judgment  reversed  on  law  and  facts,  and  new  trial  granted,  with 
costs  to  appellants  to  abide  event. 


Edwakd    G.    Munson,    Respondent,   v.    James    Smith    Woolen 
Machinery  Company,  Appellant. 

Third  Department,  March  13,  1907. 

Sale  —  machinery  not  adapted  for  specified  use  —  measure  of  damages  of 
vendee  —  evidence  —  rental  value  of  mill  property. 

In  an  action  for  damages  based  on  the  failure  of  the  defendant  to  furnish  machin- 
ery adapted  to  nmuufticture  successfuny  glazed  cotton  wadding,  an  allowance 
of  interest  upon  the  amoui.t  of  damages  is  not  authorized  for  the  claim  is  not 
liquidated. 

The  vahie  of  labor  furnished  by  the  plaintiff  without  the  request  or  consent  of  the 
defendant  in  installing  the  defective  machinery  is  not  recoverable  as  an  item 
of  damage. 

When  in  order  to  effect  the  installment  of  the  machinery  the  plaintiff  handed  his 
mill  over  to  tha  defendant  and  lost  the  use  thereof,  the  plaintiff  may  recover 
the  loss  of  rental  value  when  the  machinery  turns  out  to  be  defective  for  the 
purpose  contemplated. 

Although  the  contract  relieved  the  defendant  from  damages  for  any  delay  caused 
by  strikes,  it  is  not  entitled  to  the  benefit  of  such  clause  when  the  machinery 
installed  was  not  adapted  for  the  use  conteraplatec^. 

Moreover,  such  defendant  failing  to  furnish  proper  machinery  cannot  have 
advantacre  of  delay  caused  by  changes  in  the  plan  made  by  the  request  of  the 
plnintiff 

AlthouTh  t'le  installment  of  the  maohinery  roqnired  only  the  reconstruction  of 
part  of  the  machinery  of  the  mill,,  the  plaintiff  may  recover  the  rental  value  of 
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the  entire  mill  if  it  were  made  useless  during  the  period  of  construction,  so 

that  no  other  business  could  be  carried  on. 
However,  the  proof  of  the  rental  value  of  the  mill  cannot  be  given  by  a  witness 

whose  information  as  to  the  horse  power  used  was  based  wholly  upon  hearsay 

and  who  was  not  acquainted  with  the  manufacture  of  glazed  co  ton  widding 

contemplated,  and   who  actually  bases  his  valuation  up  )n  the   profit  to  be 

made. 
Rental  value,  when  taken  as  the  measure  of  damages,  excludes  consideration  of 

the  cost  of  maintenance  and  a  fair  return  for  the  money  invested  because  of 

uncertainty. 

Appeal  by  the  defendant,  tlie  James  Smith  Woolen  Machinery 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiflF,  entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga 
on  the  14tli  day  of  February,  1906,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  15tli  day  of 
February,  1906,  denying  the  defendant's  motion  for  a  new  trial 
inade  upon  the  minutes. 

Prior  to  November  12,  1902,  the  plaintiff  was  the  proprietor  of 
certain  mills  in  the  town  of  Waterford,  Saratoga  county,  known  as 
the  Massasoit  Knitting  Mills.  This  mill  was  equipped  as  a  seven-sot 
knitting  mill,  and  was  operated  by  plaintiff  from  1872  to  November 
12,  1902-  Prior  to  November  twelfth  the  plaintiflE  had  decided  to 
change  his  mill  to  a  plant  for  tlie  manufacture  of  glazed  cotton  wad- 
ding. With  this  in  view  he  applied  to  defendant  for  machinery 
which  would  be  sufficient  for  the  manufacture  of  glazed  cotton 
wadding.  The  agent  of  the  defendant  visited  the  mill,  and  there- 
after the  defendant  made  a  contract,  as  has  been  found,  to  furnish 
for  $4,500  certain  machinery  which  should  be  capable  of  the  proper 
manufacture  of  glazed  cotton  wadding.  This  machinery  was  to  be 
furnished  in  running  order  by  the  Ist  day  of  February,  1903.  It 
was  provided,  however,  that  the  defendant  should  not  be  liable  for 
delays  caused  by  strikes.  The  machinery  was  not  in  fact  furnished 
until  the  6th  day  of  April,  1903.  From  that  date  until  the  eighth 
day  of  May  tl^e  defendant  was  at  work  endeavoring  to  fix  its 
machinery  so  as  to  make  it  cai)able  of  the  manufacture  of  glazed 
cotton  wadding.  This  it  failed  to  do  within  that  time,  and  upon 
the  eighth  day  of  May  the  plaintiff  notified  the  defendant  that  he 
considered  the  contract  broken,  and  held  the  machinery  subject  to 
its  order.     Thereafter  the  plaintiff  hitnself  constructed  some  machin- 
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ery  for  the  manufacture  of  glazed  cotton  wadding,  which  machinery 
was  finished  about  the  first  of  August  of  that  year.  Thereafter  the 
plaintiflE  sued  the  defendant  for  damages  for  failure  to  furnish  this 
machinery  capable  of  the  manufacture  of  this  wadding.  The  jury 
gave  him  a  verdict  for  the  sum  of  $1,730.T9.  From  the  judgment 
entered  upon  this  verdict  and  from  an  order  denying  the  defendant's 
motion  for  a  new  trial  the  defendant  here  appeals. 

Montignani  d&  Elmendorf  [John  L.  Jlenning  of  counsel],  for 

the  appellant. 

John  E,  MacLeanj  for  the  respondent. 

Smith,  P.  J. : 

Assuming  plaintiff's  right  to  recover  for  breach  of  contract,  die 
items  allowed  for  the  board  of  defendant's  men,  for  express  and  freight 
charges,  and  cartage  paid,  amounting  to  $277.15,  are  not  questioned. 
As  this  was  not  a  liquidated  claim,  nor  capable  of  accurate  ascertain- 
ment, we  are  unable  to  find  any  authority  for  the  allowance  by  the 
jury  of  iijterest  upon  the  amount  of  damages  which  they  should 
find.  It  appears  also  that  while  the  defendant  was  attempting  to 
perform  its  coi» tract  some  labor  v;as  furnislied  by  the  plaintiflL  It 
does  not  appear  that  plaintiff  was  required  to  furnish  tliis  labor  nor 
that  there  was  any  agreement  on  the  part  of  defendant  to  pay  for 
the  same  nor  that  it  was  performed  on  defendant's  request.  The 
aHowance  of  the  item  of  $341.08,  therefore,  for  the  labor  of  plain- 
tiff's men  would  seem  to  have  been  unauthorized. 

The  learned. trial  judge  aHowed  the  jury  to  find  as  an  item  of 
plaintiff's  damages  the  rental  value  of  the  mill  from  February  firet, 
the  dato  upon  which  it  was  to  be  finished,  until  May  eighth,  the  date 
upon  wliich  the  defendant  was  notified  that  the  plaintiff  deemed 
the  contract  unperformed,  and  further  to  August  first,  the  date 
upon  which  new  machinery  was  installed  in  the  mill  by  the  plairtiff 
himself.  It  is  not  easy  in  this  class  of  cases  to  state  a  rule  of  dam- 
age which  shall  give  fair  compensation  for  injury  sustained  by  a 
breacli  of  such  a  contra.ct  as  is  liere  involved.  From  the  failure  to 
perform  the  contract  the  j^laintiff  has  lost  the  use  of  at  least  part  of 
his  mill  from  November  twelftli,  wlien  he  handed  the  mill  over  to 
defendant  for  the  installation  of  the  machinery  contracted  for,  until 
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May  eighth,  when  the  jury  has  found  that  the  plaintiflE  rightfully 
declared  the  contract  forfeited.  This  period  would  seem  to  rae  to 
be  the  period  for  which  the  plaintiff  might  claim  damage  in  the 
loss  of  rental  value.  Inasmuch,  however,  as  the  period  is  of  sub- 
stantially the  same  length  as  the  period  from  February  first  to 
August  firet,  for  which  damages  were  in  fact  allowed,  the  difference 
is  not  substantial,  and  for  that  alone  the  judgment  should  not  be 
reversed.  During  this  period  from  November  twelfth  to  May 
eighth  the  work  was  in  part  delayed  by  strikes,  for  which  delay  the 
defendant  under  the  contract  was  not  to  be  held  liable.  But  "this 
contract  contemplated  tlie  final  furnishment  of  suflicient  adaptable 
machinery,  and  having  failed  to  perform  its  part  of  the  contract 
defendant  cannot  claim  the  benefit  of  that  part  which  exempted  it 
from  liability  by  reason  of  strikes.  Further,  it  may  be  that  some 
of  this  delay  was  caused  by  changes  in  the  plan  of  the  machinery 
to  be  furnished,  made  by  the  plaintiff  himself,  which  would  require 
longer  time  than  was  contemplated  by  the  contract.  To  these 
changes,  however,  the  defendant  assented,  and  having  failed  to 
perform  the  contract  to  furnish  machinery  that  would  make  this 
glazed  cotton  wadding,  it  is  immaterial  whether  the  delay  has  been 
caused  by  the  attempted  furnishment  of  the  machinery  first  pro- 
vided for  or  of  parts  contemplated  by  subsequent  modifications  of 
that  original  agreement. 

A  question  is  further  raised  as  to  the  right  of  the  plaintiff  to 
recover  as  damage  the  rental  value  of  the  entire  mill  when  the  part 
to  be  reconstructed  for  glazed  cotton  wadding  contemplated  only 
the  reconstruction  of  a  part  of  the  machinery  in  the  mill  which 
occupied  a  part  only  of  the  mill  proper.  There  seems  to  be  some 
evidence  that  the  construction  of  this  macliinery,  however,  appro- 
priated all  of  the  power  of  the  mill,  so  that  during  the  course  of 
construction  it  was  impossible  to  use  the  balance  of  the  mill  for  any 
purpose.  If  in  the  performance  of  the  contract  the  whole  mill  was 
entirely  occupied  or  so  far  occupied  that  no  separate  business  could 
be  run  therein,  it  would  then  seem  that  a  part  of  the  injury  was 
the  loss  of  the  rental  value  of  the  whole  mill.  If,  however,  part 
of  the  machinery  was  not  to  be  reconstructed  and  part  of  the  mill 
could  have  been  continued  in  use  as  a  knitting  mill  or  for  other 
Apr.  Div.— Vol.  CXVIII.        26 
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purposes  it  would  seem  to  have  been  improper  to  have  allowed  the 
jury  to  charge  against  this  defendant  the  rental  value  of  the  whole 
mill  as  parjt  of  the  damage  for  the  breach  of  this  contract. 

The  principal  obstacle,  however,  to  the  affirmance  of  this  judg- 
ment lies  in  the  plaintiffs  proof  of  the  rental  value  of  this  mill. 
This  proof  was  attempted  to  be  made  by  the  witness  North  who 
had  lived  in  Cohoes  since  1851  and  had  owned  a  mill  for  the  manu- 
facture of  knit  goods  in  that  place.  He  svveai-s  that  fifteen  years 
before  he  had  been  through  the  mill  and  had  seen  the  machinery ; 
that  he  only  knew  the  horse  power  by  what  he  had  been  informed 
and  he  did  not  testify  to  what  he  had  been  informed  thereupon. 
He  knew  what  machinery  was  there  only  from  what  the  plaintiflE 
himself  had  testified.  He  was  not  acquainted  with  the  manufac- 
ture of  glazed  cotton  wadding  and  did  not  know  that  there  was  a 
mill  in  the  State  of  New  York  engaged  in  that  business.  Without 
knowledge  of  the  rental  of  any  mills  for  the  manufacture  of  glazed 
cotton  wadding  he  swears  that  a  mill  would  be  equally  valuable  for 
the  manufacture  of  any  textile  goods  and  that  the  value  of  the  rental 
of  this  mill  for  the  purpose  of  manufacturing  glazed  cotton  wad- 
ding would  be  twenty  dollars  a  day.  Ho  swears  that  he  places  the 
rental  value,  not  upon  the  income,  but  upon  the  cost  of  maintenance 
and  a  fair  interest  over  on  the  money  invested.  He  further 
swears :  "  It  might  produce  an  income  and  it  might  not.  My  idea 
of  the  rental  value  of  that  property,  therefore,  depends  upon  the 
cost  of  maintenance  and  a  fair  return  on  the  investment,  and  not 
on  whether  it  is  worth  more  or  less  to  manufacture  glazed  cotton 
wadding."  The  evidence  of  this  witness  as  to  the  rental  value  of 
this  mill  was  duly  objected  to,  and  after  it  was  admitted  and  it  fur- 
ther appeared  as  to  the  basis  upon  which  he  put  the  rental  value, 
motion  was  duly  made  by  counsel  for  the  defendant  to  strike  out  the 
evidence  as  incompetent  and  that  the  witness  was  not  qualified  to 
answer.  In  my  judgment  the  evidence  should  not  have  been 
admitted,  or,  if  admitted,  should  have  been,  thereafter  stricken  out 
on  motion.  It  was  not  necessary  to  prove  the  rental  value  of  that 
mill  as  a  mill  for  the  manufacture  of  glazed  cotton  wadding.  At 
the  time  it  was  handed  over  to  defendant  it  was  fully  equipped  for 
the  manufacture  of  knit  goods.  If  the  mill  from  November  12, 
1902,  to  May  8,  1903,  had  not  been  wrongfully  occupied  by  the 
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defendant  it  could  have  been  used  through  that  period  for  tlie 
manufacture  of  knit  goods,  and  evidence  of  its  rental  value  for 
the  manufacture  of  knit  goods  would  have  been  more  definite  and  a 
fairer  estimate  of  the  injury  done  to  the  plaintiff  than  any  specula- 
tion as  to  what  might  have  been  its  rental  value  for  the  manu- 
facture of  glazed  cotton  wadding.  It  appears,  however,  that  the 
witness  was  basing  his  evidence  of  rental  value  upon  the  profit  to 
be  made.  He  sweara  unqualifiedly  that  he  bases  it  upon  the  cost  of 
maintenance  and  a  fair  return  for  the  money  invested.  The  reason 
stated  by  the  authorities  why  tlie  rental  value  should  be  taken  as 
the  measure  of  damage  expressly  excludes  this  item  of  proof  or  a 
fair  return  for  the  money  invested  as  an  element  of  damage  because 
of  its  uncertainty.  So  that  while  the  witness  has  designated  his 
estimate  as  rental  value,  he  shows  by  his  testimony  that  he  is  giving 
evidence  of  fair  profit  which  might  have  been  made,  which  the  law 
characterizes  as  too  uncertain  as  a  rule  of  damage.  Moreover,  it  is 
impossible  to  conceive  how  one  can  estimate  the  rental  value  of 
a  mill  without  knowledge  of  its  power,  nor  would  it  be  competent 
for  a  witness  to  base  an  estimate  upon  heareay  knowledge  of  powci*, 
especially  wlien  he  fails  to  disclose  what  the  information  is  upon 
which  he  is  acting.  The  learned  judge  at  one  time  ruled  that  it 
was  improper  for  the  witness  to  base  his  answer  upon  what  had 
been  sworn  to  by  another  witness  as  to  what  machinery  was  in  the 
mill,  but  he  allowed  the  question  to  bo  answered  without  any  further 
evidence  as  to  the  witness's  knowledge  of  what,  machinery  was 
there,  and  the  witness  had  not  been  in  the  mill  in  fifteen  years. 
The  defendant  may  rightfully  complain,  I  think,  of  a  verdict  which 
is  allowed  to  be  based  upon  such  evidence. 

The  judgment  and  order  should,  therefore,  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 
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William  W,  Xichoi^  and  Clive  McK.  Nichols,  Appellants,  v. 
John  B.  Riley,  Respondent,  Impleaded  with  Maktin  Y.  B. 
Turner,  Defendant. 

Third  Department,  March  13,  1907. 

Atton^ey  and  client  —  when  attorney  purchasing^  client's  interests  holds 
the  same  impressed  with  trust  —  demurrer  to  counterclaim  raises 
sufficiency  of  complaint  —  truth  of  allegations  of  answer  not  consid- 
ered in  determining  sufficiency  of  complaint  —  facts  not  stating 
counterclaim. 

Although  a  demurrer  to  an  answer  searches  the  record  and  raises  an  issue  as  to 
the  sufficiency  of  the  compluiiit,  wlicn  the  complaint  has  been  held  not  to  state 
a  cause  of  action,  the  decision  will  be  reviewed  as  if  made  upon  demurrer  to 
the  complaint,  and  tlic  truth  of  the  allcgntions  of  the  answer  will  not  be 
assumed. 

An  attorney  at  law  neither  during  the  continuance  of  his  employm'ent  nor  after 
its  termination  can,  without  the  client's  consent,  avail  himself  of  the  informa- 
tion so  acquired  and  purchase  property,  the  sale  of  which  he  was  once  employed 
to  prevent. 

When  a  complaint  by  clients  against  their  fonner  attorney  alleges  that  the 
defendant  promised  in  order  to  protect  their  interests  to  purchase  certain  life 
insurance  policies  on  the  life  of  the  clients'  father  which  were  held  by  a  trust 
company  which  was  the  guardian  of  the  clients,  and  that  the  purchase  was  to 
be  made  for  their  account  and  benefit,  and  that  to  effectuate  the  purchase  the 
clients  assigned  their  interest  to  the  defendant,  but  that  the  defendant  neg- 
lected to  purchase  the  policies  when  sold  and  bought  in  at  public  sale  by  the 
trust  company,  and  that  he  afterwards  secretly  purchased  the  policies  of  the 
receiver  of  the  trust  company  on  its  insolvency,  it  states  a  cause  of  action. 
The  policies  so  purchased,  in  the  hands  of  the  defendant  or  his  assignee  with  " 
knowledge,  are  impressed  with  a  trust  for  the  benefit  of  the  clients. 

It  is  no  defense  to  such  action  to  allege  that  the  defendant,  as  part  of  the  trans- 
action in  which  he  purchased  the  policies,  purchased  also  two  deficiency  judg- 
ments held  by  the  trust  company  against  the  plaintifTs,  which  judgments  he 
seeks  to  counterclaim,  for  if  the  policies  be  impressed  with  a  trust  so  too  the 
judgments. 

Appeal  by  the  plaintiffs,  William  W.  Nichols  and  another,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant  John  13.  Riley,  entered  in  the  office  of  the  clerk  oiF  the 
county  of  Clinton  on  the  3(1  day  of  August,  1906,  npon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  Clinton  Special 
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Term,  overruling  the  plaintiffs'  demnrrer  to  the  counterclaims  set 
forth  in  the  amended  answer  of  the  said  defendant  Riley. 

These  plaintiffs  prior  to  December  10,  1903,  were  the  owners  of 
four  policies  of  life  insurance  issued  by  the  Mutual  Life  Insurance 
Company  of  New  York  upon  the  life  of  William  W.  Nichols,  their 
father,  aggregating  $12,500.  They  were  also  the  owners  of  another 
policy  of  life  insurance  issued  by  the  Union  Mutual  Life  Insurance 
Company  of  Maine  upon  the  life  of  their  father  for  the  sum  of 
$5,000.  These  policies  were  held  by  the  St.  Paul  Trust  Company, 
a  corporation  carrying  on  business  in  St.  Paul,  Minn.  The  St. 
Paul  Trust  Company  had  been  prior  to  this  time  the  guardian  of 
these  plaintiffs,  and  these  policies  were  held  as  security  for  the 
moneys  which  thiBy  had  advanced  to  the  plaintiffs  as  guardian. 
Upon  the  10th  day  of  December,  1903,  these  policies  were  sold  by 
the  said  St.  Paul  Trust  Company  at  a  p.ublic  sale,  upon  which  sale 
they  were  purchased  by  the  trust  company  itself.  Thereafter  the 
trust  company  went  into  the  hands  of  a  receiver,  and  upon  the  20th 
day  of  April,  1905,  the  said  receiver  sold  the  aforesaid  policies  to 
the  defendant  John  B.  Riley,  of  Plattsburg.  "William  W.  Nichols, 
the  father,  died  on  the  29th  day  of  July,  1905.  The  insurance 
companies  stand  ready  to  pay  over  the  money  due  upon  the  policies. 
The  defendant  Turner  claims  the  moneys  as  assignee  from  John  B. 
Riley.  The  plaintiffs  have  brought  this  action  asking  for  a  decree 
of  the  court  that  John  B.  Riley  and  the  defendant  Turner  hold 
these  policies  as  their  trustees,  and  ask  to  be  allowed  to  be  subro- 
gated to  whatever  rights  they  have  therein  upon  payment  of  the 
Bum  that  John  B.  Riley  paid  therefor.  The  complaint  alleges  that 
John  B.  Riley  had,  prior  to  this  December  tenth,  been  the  counsel 
and  legal  adviser  of  the  father  of  the  plaintiffs,  and  tliat  prior  to 
that  time  "and  since  then  has  acted  and  represented  them  (plain- 
tiffs) as  their  attorney  and  counselor  at  law  in  various  legal  proceed- 
ings and  actions,  and  given  them  advice  as  such,  and  had  otherwise 
acted  as  their  agent  and  representative  in  various  business  transac- 
tions." It  is  further  alleged  that  by  reason  of  this  relationship 
John  B.  Riley  became  possessed  of  knowledge  of  all  the  facts  in 
reference  to  these  policies  and  the  sum  for  which  they  were  held  as 
security ;  that  prior  to  this  tenth  day  of  December  these  plaintiffs 
had  negotiations  with  certain  persons  in  Chicago  for  the  sale  of 
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their  interests  in  the  said  policies,  and  tliat  various  offers  had  been 
^  made  to  them  hy  the  said  persons  for  the  purchase  of  their  interests, 
"  whereby  certain  great  advantages  would  have  inured  to  these 
plaintiffs;"  that  prior  to  the  10th  day  of  December,  1903,  the 
defendant  Riley  had  represented  to  William  AV.  Nichols,  one  of 
these  plaintiffs,  that  he  would  purchase  said  policies,  and  that  when 
purchased  the  interest  of  the  plaintiffs  would  be  protected  by  said 
Riley,  "and  stated  in  effect  tliat  these  plaintiffs  would  realize 
notlung  or  receive  nothing  from  said  policies  unless  said  policies 
were  purchased  by  said  Riley,  and  that  said  Riley  would  look  out 
for  and  protect  the  interests  of  these  plaintiffs  in  the  said  policies, 
and  that  said  purchase  would  be  for  and  on  account  of  these  plain- 
tiffs and  to  their  benefit  and  atlvantage,  and  requested  the  plaintiffs 
herein  to  execute  and  deliver  to  him  assignments  of  their  interests 
in  and  to  said  policies,  stating  that  he  could  not  effect  such  purchase 
of  said  policies  unless  he  had  such  assignments  ;"  that  for  the  pur- 
pose stated  tlie  plaintiffs  did  deliver  to  said  Riley  assignments  of 
their  interests  in  said  policies,  which  assignments  the  said  Riley  has 
ever  since  retained,  and  which  assignments  he  now  has.  It  is 
further  alleged  that  in  reliance  upon  the  representations  and  state- 
ments of  said  Riley  the  plaintiffs  neglected  to  take  any  steps  to 
obtain  purchasers  for  said  policies;  that  the  said  Riley  did  not  bid 
or  purchase  the  said  policies  upon  the  sale  upon  December  tenth, 
but  that  secretly,  upon  the  20th  day  of  April,  1905,  he  purchased 
the  policies  of  the  receiver  of  the  said  trust  company,  and  that  he 
thereafter  assigned  them  to  defendant  Turner,  who  took  with  full 
knowledge  of  the  plaintiffs' rights,  and  that  due  tender  had  been 
made  both  to  said  Riley  and  said  Turner  of  the  amount  paid  by 
Riley  upon  the  purchase  of  said  policies,  and  the  request  for  their 
assignment,  which  had  been  refused. 

The  complaint  purports  to  set  forth  a  second  cause  of  action 
which  states  substantially  the  facts  above  stated,  without  the  allega- 
tions as  to  the  confidential  relationship  between  the  defendant 
Riley  and  the  plaintiffs,  but  alleges  that  the  promises  made  by  said 
Riley  to  purchase  said  policies  were  fraudulently  made  without  an 
intent  to  purchase  the  same.  The  prayer  for  relief  is  substantially 
for  an  equitable  judgment  declaring  that  these  policies  are  held  by 
said  Turner  in  trust  for  plaintiffs,  and  that  the  plaintiffs  are  entitled 
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to  the  proceeds  thereof  after  payment  of  the  amount  paid  by  said 
Riley  therefor.  The  answer  of  Riley,  after  making  various  denials 
and  admissions,  purports  to  set  up  two  counterclaims.  He  in  the 
first  place  denies  that  he  had  agreed  to  purchase  the  policies,  as 
alleged  in  the  complaint,  or  that  he  was  owing  any  duty  whatever 
to  the  plaintiffs  to  make  the  purchases  for  them.  He  admits  that 
ho  purchased  the  policies  upon  the  20tli  day  of  April,  1905,  of  the 
receiver  of  the  St.  Paul  Trust  Company,  and  further  alleges  that 
at  that  time  and  as  a  part  of  said  transaction  he  purchased  two 
deficiency  judgments  held  by  the  St.  Paul  Trust  Company,  one 
against  each  of  these  plaintiffs.  These  judgments  in  each  case 
amounted  to  upwards  of  $5,000.  These  judgments  he  seeks  to 
counterclaim  against  the  plaintiffs  severally.  To  these  two  counter- 
claims the  plaintiffs  demurred  upon  the  ground  that  they  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  and  that  they 
are  not  of  the  character  specified  in  section  501  of  the  Code  of 
Civil  Procedure.  The  court  at  Special  Term  did  not  pass  upon 
the  demurrer  to  the  defendant's  counterclaim  but  upon  defendant's 
attack  held  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrers  to  the  counterclaims  were, 
therefore,  overruled  and  the  complaint  was  dismissed  with  leave  to 
amend  upon  payment  of  costs.  From  the  interlocutory  judgment 
entered  upon  this  decision  the  plaintiffs  have  appealed  to  this  court. 

Wallach  cfe  Cook  \_0ha7'les  K,  Allen  and  Garrard  Glenn  of 
counsel],  for  the  appellants. 

Weed%  Conway  cfe  Cotter  {Frarik  E,  Smith  and  Thomas  F. 
Conway  of  counsel],  for  the  respondent. 

Smith,  P.  J. : 

The  defendant  might  well  have  asked  for  a  more  specific  state- 
ment of  the  alleged  agreement  on  the  peirt  of  Riley,  the  attorney, 
as  to  who  should  advance  the  money,  as  to  how  much  he  sliould 
advance,  and  as  to  the  conditions  upon  which  such  purchase  was  to 
be  made.  Having  failed  to  ask  tliat  the  complaint  be  made  more 
definite  and  certain  he  cannot  now  complain  that  no  cause  of  action 
is  stated  if,  under  the  pleadings  as  they  stand,  any  contract  or  any 
agreement  could  be  proven  which  is  fairly  within  the  general 
allegations  made. 
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While  this  is  a  demurrer  to  the  answer,  because  that  demurrer 
searches  the  record,  the  defendant  has  procured  a  holding  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  In  reviewing  this  question,  however,  we  are  to  review  it  as 
though  the  decision  were  made  upon  demurrer  to  the  complaint, 
and  for  this  purpose  cannot  assume  as  true  any  of  the  facts  stated 
in  the  defendant's  answer. 

It  may  fairly  be  hiferred  that  Riley's  assurance  to  the  plaintiffs 
that  he  would  purchase  these  policies  and  liold  them  for  their  benefit 
referred  to  the  sale  upon  December  10,  1903.  He  had  advised  the 
plaintiffs  that  that  was  the  only  way  in  which  they  could  obtain  sub- 
stantial benefit  from  the  policies  and  had  assumed  to  undertake  to 
perform  this  office.f or  them.  In  violation  of  his  assurance  he  allowed 
their  title  to  become  divested  by  the  sale,  and  afterwards,  by  secret 
agreement,  purchased  the  property  himself.  Upon  proof  of  these 
facts  we  are  of  the  opinion  that  equity  should  impress  a  trust  upon 
the  policies  in  the  hands  of  Riley  or  his  assignees  with  knowledge 
as  to  the  surplus  of  the  fund  over  and  above  the  amount  paid 
therefor. 

The  defendant's  contention  is  that  after  the  sale  of  December  10, 
1903,  the  plaintiffs'  title  was  completely  divested ;  that  Riley's 
relation  of  trust  or  agency  terminated,  and  Riley  might  thereafter 
deal  with  the  property  the  same  as  though  he  had  been  a  stranger. 
In  my  judgment  it  is  not  very  material  whether  the  agreement  of 
Riley's  related  to  a  purcliase  at  the  sale  upon  December  tenth  or 
whether  it  was  an  assurance  of  a  purchase  at  any  time  that  they 
could  be  obtained.  In  either  case  I  think  that  the  subsequent 
purchase  of  Riley  inured  to  the  benefit  of  the  plaintiffs.  In 
Downard  v.  Hadley  (116  Ind.  131)  the  head  note  in  part  reads: 
"  An  attorney  who  is  employed  to  perfect  or  defend  a  particular 
title  to  land  can  not,  either  during  the  continuance  of  the  employ- 
ment or  after  its  termination^  without  disclosing  the  facts  to,  and 
obtaining  the  consent  of,  his  client,  avail  himself  of  information 
acquired,  or  which  it  was  his  duty  to  acquire,  while  in  that  relation, 
and  purchase  an  outstanding  title  for  himself,  and  set  it  up  in 
hostility  to  that  which  he  was  employed  to  perfect  or  defend ;  on 
the  contrary,  a  title  so  acquired  enures  to  the  benefit  of  the  client 
or  his  vendee."    In  the  opinion  of  the  court  it  is  said :  "  The  obliga- 
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tion  of  fidelity  which  an  attorney  owes  to  his  client  is  a  continuing 
one,  so  far  as  respects  any  matter  wliich  has  once  been  professionally 
committed  to  the  attorney's  confidence,  and  when  the  matter 
involved  is  the  title  to  land,  gciod  faith  and  public  policy  require 
that  any  existing  adverse  title  which  the  latter  may  thereafter  pur- 
chase shall  be  deemed  to  enure  to  the  benefit  of  his  client,  or  his, 
the  client's,  vendee."  The  case  at  bar  is  not  the  case  of  property 
dealt  with  by  a  trustee  after  the  title  had  been  lost  to  the  cestui  qui 
trust  without  fault  of  the  trustee.*  Under  the  allegations  of  the 
complaint  the  divestment  of  title  by  the  sale  of  December  tenth 
waSt  through  the  neglect  or  refusal  of  Riley  to  purchase  said  policies 
for  the  plaintiflFs'  benefit  as  he  had  agreed  to  do.  If  upon  the  day 
after  the  sale  Riley  had  purchased  this  property  from  the  trust  com- 
pany, which  itself  became  the"  purchaser  upon  the  sale,  it  would 
hardly  be  questioned  that  he  would  hold  such  title  for  the  benefit  of 
the  plain tiflfs.  Having  failed  to  perform  his  agreement  upon 
December  10,  1903,  he  may  be  deemed  to  be  owing  a  continuous 
duty  to  purchase  those  policies  for  the  benefit  of  the  plaintiffs  in 
fulfillment  of  the  assurance  which  he  had  given  them.  And  when 
a  year  and  four  months  thereafter  he  procured  those  policies,  equity 
should  declare  that  the  purchase  was  made  in  pursuance  of  that 
duty  which  he  owed  to  them  which  had  for  so  long  remained 
unfulfilled. 

1  am  not  at  all  sure  that  to  reach  this  conclusion  it  is  necessary 
to  find  a  breach  of  duty  on  the  part  of  the  defendant  Riley  in  fail- 
ing to  purchase  at  tiiis  sale  on  December  tenth.  Assuming  for  the 
argument  that  there  were  conditions  to  such  purchase  by  reason  of 
which  he  was  absolved  from  making  the  purchase,  could  he,  with- 
out his  client's  consent,  have  made  a  private  purchase  next  day 
and  obtained  title  to  himself?  The  fidelity  which  an  attorney  owes 
to  his  client  is  to  use  every  endeavor  in  his  power  to  the  advantage 
of  his  client.  By  failing  to  insist  upon  conditions,  even  without 
collusion,  opportunity  may  be  presented  for  a  subsequent  purchase 
by  him  to  his  private  gain.  Collusion  itself  is  diflicult  to  prove. 
It  may  well  be  held  that  to  insure  the  utmost  fidelity  of  an  attorney 
he  should  be  barred  from  ever  after,  without  his  client's  consent, 
making  private  gain  out  of  a  sale  which  he  was  once  employed  to 
prevent.     This  rule  may  well  be  dictated  by  public  policy  and  is  in 
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accord  with  the  jealous  care  the  courts  have  taken  to  guard 
sacredly  the  relations  of  attorney  and  client.  In  Ex  parte  JameSy 
8  Ves.  Jr.  337,  352)  application-  was  made  to  restrain  the  solicitor  of 
an  assignee  in  bankruptcy  from  bidding  at  a  bankrupt  sale.  The 
motion  was  granted.  Lord  Eldon,  in  writing  in  respect  thereof, 
said :  "  With  respect  to  the  question  now  put,  whether  I  will  per- 
mit Jones  to  give  up  the  office  of  soHcitor,  and  to  bid,  I  cannot 
give  that  permission.  If  the  principle  is  right,  that  the  solicitor 
cannot  buy,  it  would  lead  to  311  the  mischief  of  acting  up  to  the 
point  of  tlie  sale,  getting  all  the  information  that  may  be  useful  to 
him,  then  discharging  himself  from  the  character  of  solicifor  and 
buying  the  property.  Infinite  mischief  would  be  the  consequence 
in  a  number  of  cases.  On  the  other  hand,  I  do  not  deny,  that  those 
interested  in  the  question  may  give  the  permission.  The  rule  is, 
that  a  trustee  shall  not  become  tlie  pnrcliaser,  until  he  enters  into  a 
fair  contract,  that  he  may  become  the  purchaser  with  those  inter- 
ested. *  *  *  Xo  Court  can  say,  ah  ante^  they  will  permit  this." 
In  Carter  v.  Palmer  (8  CI.  &  F.  G57)  a  barrister  had  for  several 
years  been  the  general  counsel  of  the  plamtiflE  under  a  general 
retainer  and  had  by  reason  of  that  relation  acquired  an  intimate 
knowledge  of  his  affairs.  After  the  relations  were  ended  he  pur- 
chased some  securities  which  were  held  by  the  plaintiff.  The 
House  of  Lords  held  the  barrister  to  be  trustee  for  the  plaintiff  of 
the  securities  thus  purchased.  Lord  Cotfenham,  in  writing  for  the 
court,  said :  "  From  the  earliest  times  down  to  the  latest  case  in 
which  I  believe  the  subject  has  been  discussed,  which  is  Taylor  v. 
Saltnon  (4  Myl.  &  C.  139),  the  rule  in  equity  has  been  always 
recognized  which  would  prevent  a  person  in  the  situation  of  the 
appellant  making  such  a  purchase  for  his  own  benefit,  whilst  he 
continued  to  act  as  agent.  As  the  reason  for  this  disability  con- 
tinues to  operate  after  the  employ  me  nt  has  ceased^  the  disability 
itself  must  continue  unless  a  contrary  rule  hiis  been  established  by 
decisions.  But  this  is  not  the  case  but  the  very  reverse."  (See, 
also,  Pech  v.  Peck,  110  N.  Y.  64,  72 ;  Case  v.  Carroll,  35  id. 
385.) 

If  then  the  complaint  is  held  to  state  a  good  cause  of  action  we 
must  decide  what  the  Special  Term  has  failed  to  decide,  to  wit, 
the  issue  raised  by  the  plaintiffs'  demurrer  to  the  defendant's  coun- 
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terclaims.  To  these  the  plaintiffs  have  demurred  on  the  ground  that 
they  do  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
also  upon  the  ground  that  they  are  not  of  the  character  specified 
in  section  501  of  the  Code.  It  cannot  be  Iield  that  they  do  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  By  section  501 
of  the  Code,  jiowcver,  a  counterclaim  must  tend  iu  some  way  to 
diminish  or  defeat  tlic  plaintiff's  recovery.  I  am  unable  to  see 
how  tbese  counterclaims  in  any  way  can  tend  to  diminish  or  defeat 
the  plaintiffs'  recovery  in  this  action.  I  cannot  agree  with  the 
appellants'  counsel  tliat  the  complaint  states  a  legal  cause  of  action 
for  deceit.  It  was  evidently  not  the  intention  of  the  pleader  when 
the  complaint  was  drawn  nor  can  such  a  cause  of  action  be  spelled 
therefrom.  There  are  no  appropriate  allegations  as  to  damage  suf- 
fered in  order  to  sustain  such  a  cause  of  action.  If  these  plaintiffs 
succeed  in  holding  the  defendant  Riley  as  trustee  of  these  policies,  it 
is  clear  that  the  defendant  would  have  no  right  of  action  upon  these 
deficiency  judgments.  They  would  be  deemed  to  be  held  in  like 
trust  with  the  policies.  If  they  do  not  succeed  in  establishing  this 
trust  they  must  fail  in  their  action,  and  the  establishing  of  these 
counterclaims  by  the  defendant  will  neither  defeat  nor  diminish  ■ 
any  judgment  which  they  might  obtain.  If  we  are  right  in  this 
view  of  the  pleadings,  it  is  unnecessary  to  determine  whether  the 
claims  of  the  plaintiffs  are  so  far  several  as  to  admit  of  several 
counterclaims. 

The  interlocutory  judgment  should,  therefore,  be  reversed  and 
the  plaintiffs'  demurrer  sustained,  with  leave  to  the  defendant  to 
amend  his  answer  upon  payment  of  costs  of  the  demurrer  and  of 
this  appeal. 

All  concurred. 

Interlocutory  judgment  reversed  and  demurrer  sustained,  with 
leave  to  defendant  to  amend  answer  upon  payment  of  the  costs  of 
demurrer  and  of  this  appeal. 
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Haddock,  Blanch  ard  &  Company,  Inc.,  Respondent,  v,  John  C. 
Haddock,  Appellant. 

Third  Department,  March  13, 1907. 

Bills  and  notes  —  irreg^ar  indorser — when  liable  —  sections  114  and 
118  of  the  Negotiable  Instruments  Law  construed. 

Subdivision  2  of  section  114  of  the  Negotiable  Instruments  Law,  providing  that 
an  irregular  indorser,  when  the  instrument  is  payable  to  the  order  of  the 
maker,  the  drawer  or  bearer,  is  liable  to  all  parties  subsequent  to  the  maker  or 
drawer,  does  not  purport  to  fix  the  rights  of  the  various  indorsers  as  between 
themselves.  The  latter  liability  is  governed  by  section  118  of  the  act  whidi 
provides  that,  as  respects  one  another,  indorsers  are  liable  pHtna  facte  in 
the  order  in  which  they  indorse,  but  evidence  is  admissible  to  show  that  as 
between  or  among  themselves  they  have  agreed  otherwise. 

Hence,  an  irregular  indoi*ser  of  drafts  who  indorses  in  order  to  give  credit  to  the 
acceptors  under  an  agreement  that  he  should  be  liable  for  goods  furnished  the 
acceptors,  is  liable  upon  his  indorsement  when  the  acceptors  fail  to  pciy. 

Smith,  P.  J.,  dissented,  with  opinion. 

Appeal  by  tlie  defendant,  John  C.  Haddock,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Broome  on  the  17th  day  of  September, 
1906,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Broome  Trial  Term,  the  jury  having  been  discharged. 

Haddock,  Blanchard  &  Company  was  a  corporation  doing  a 
wholesale  coal  business  at  Binghamton.  The  Lenape  Coal  Com- 
pany, the  Livingston  Coal  Company  and  the  Montiauk  (Coal  Com- 
pany were  corporations  retailing  coal.  The  majority  of  the  stock 
of  those  corporations  was  owned  by  John  C.  Haddock,  the  defend- 
ant. The  plaintiff  sold  these  several  companies  coal  and  in  pa}'- 
ment  therefor  signed  drafts  upon  them  for  the.  amount  of  the  con- 
sideration. These  drafts  were  payable  to  the  order  of  the  plaintiff, 
which  was  the  drawer.  These  drafts  w^ere  accepted  by  the  respec- 
tive coal  companies  and  thereafter  and  before  delivery  to  the  plain- 
tiff were  indorsed  by  the  defendant  Haddock.  They  were  indorsed 
by  him  for  the  purpose  of  giving  credit  to  the  acceptors  and  under 
an  agreement  that  he  should  become  liable  for  the  coal  furnished 
by  the  plaintiff  to  the  said  companies.  Among  these  drafts  was  one 
note    in  which  one  of    these  companies  was  the  maker  and    the 
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defendant  was  an  irregular  indorser.  The  indorsement  of  that  note 
was  made  under  the  same  circumstances  and  agreement.  These 
drafts  were  discounted  by  the  plaintiff  and  upon  faihire  of  the 
acceptors  to  pay  the  same  they  were  duly  protested  and  the  plain- 
tiff was  compelled  to  take  them  up.  This  the  plaintiff  did,  and 
now  brings  action  against  the  defendant  Haddock  upon  his  indorse- 
ment. At  Special  Term  the  facts  were  found  practically  as  above 
stated,  and  the  defendant  was  held  liable  both  upon  the  drafts  and 
upon  the  note.  From  the  judgment  entered  upon  that  decision 
this  appeal  is  taken  by  defendant. 

M.  Edward  Kelley^  for  the  appellant. 

Israel  T,  Deyo  and  A,  J,  McCrary^  for  the  respondent. 

Kellogg,  J. : 

By  section  114  of  the  Negotiable  Instruments  Law  (Laws  of  1897, 
chap.  612)  the  liability  of  an  irregular  indorser  is  defined.  It  is 
there  declared:  "Where  a  person,  not  otherwise  a  party  to  an 
instrument,  places  thereon  his  signature  in  blank  before  delivery, 
he  is  liable  as  indorser  in  accordance  with  the  following  rules : 

"  1.  If  the  instrument  is  payable  to  the  order  of  a  third  pereon, 
he  is  liable  to  the  payee  and  to  all  subsequent  parties. 

"  2.  If  the  instrument  is  payable  to  the  order  of  the  maker,  or 
drawer,  or  is  payable  to  bearer,  he  is  liable  to  all  parties  subsequent 
to  tlie  maker  or  drawer. 

"  3.  If  he  signs  for  the  accommodation  of  the  payee,  he  is  liable 
to  all  parties  subsequent  to  the  payee."  , 

Prior  to  the  statute  an  irregular  indorser  upon  a  note  was 
presumptively  not  liable  to  the  payee. 

Section  118  of  that  law  provides :  "  As  respects  one  another, 
indorsers  are  liable  j!>/*/?Aitjy<:^6*/<?  in  the  order  in  which  they  indorse  ; 
but  evidence  is  admissible  to  show  that  as  between  or  among  them- 
selves they  have  agreed  otherwise.  Joint  payees  or  joint  indorsees 
who  indorse  are  deemed  to  indorse  jointly  and  severally." 

This  statute  is  substantially  a  re-enactment  of  the  law  as  estab- 
lished by  the  cases.  {Moore  v.  Cross,  19  X.  Y,  227;  Coulter  v. 
liic/unond,  59  id.  478  ;  Culllford  v.  Walscr,  158  id.  65  ;  Davis  v. 
Myy  Wi  id.  527.) 
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It  is  an  exception  to  tlie  rule  tliat  the  terms  or  legal  effect  of  a 
written  instrument  cannot  be  changed  by  parol.  This  case  is 
sqnarely  within  the  terms  of  section  118  and  the  above  anthorities. 
Subdivision  2  of  section  114  of  that  statute  does  not  purport  to  iix 
the  rights  of  the  various  indorsers  as  between  tliemselves,  but 
declares  that  the  irregular  indorser  is  liable  to  all  the  parties  subse- 
quent to  the  "  drawer,"  not  subsequent  to  the  "  payee."  The  drawer, 
the  payee  and  tlie  indorser  are  different  parties  to  a  bill,  but  the 
same  person  may  occupy  all  those  positions  upon  it.  This  section 
does  not  refer  to  persons  but  to  the  parties  to  the  bill.  This 
statute,  as  the  defendant  construes  it,  destroys  a  legal  right  formerly 
existing  under  the  rules  of  the  law  merchant,  which  rules  section  7 
preserves  in  any  case  not  provided  for  by  the  statute ;  it  slwuld, 
therefore,  be  strictly  construed.  If  it  was  the  intent  to  prevent  the 
payee  from  recovering  against  the  indorser,  he  and  not  the  drawer 
would  have  been  mentioned.  In  any  event  the  section  does  not  pur- 
port to  define  tlie  liability  of  one  indorser  to  another.  That  matter 
is  governed  entirely  by  section  118.  The  two  sections  read  well 
together,  one  as  showing  the  position  of  the  parties  while  the  paper 
is  with  the  public  as  a  negotiable  instrument ;  the  other  as  defining 
the  rights  of  the  indorsers  as  between  themselves  where  the  negotia- 
ble character  of  the  instrument  is  unimportant.  The  judgment 
should  be  affirmed. 

All  concurred,  except  Smith,  P.  J.,  dissenting  in  opinion  ;  Sewell, 
J.,  not  sitting. 

Smith,  P.  J.  (dissenting) : 

Prior  to  the  Negotiable  Instruments  Law  an  irregular  indorser 
upon  a  note  was  presumptively  not  liable  to  the  payee.  Evidence 
was  permitted,  however,  to  show  that  he  indorsed  to  give  the  maker 
credit  with  the  payee  and  thus  was  liable  to  such  payee.  In  Daniel 
on  Negotiable  Instruments  (5th  ed.  §  711),  it  is  stated  that 
parol  proof  of  the  intentions  of  the  parties  was  admitted  in 
such  a  case  for  the  reason  that  the  position  of  the  name  upon  the 
paper  is  one  of  ambiguity  in  itself.  In  no  case,  as  I  understand,  is 
parol  evidence  admissible  to  vary  the  relations  of  the  parties  as 
defined  by  tlie  paper.  {JSfartirh  v.  Cole,  101  U.  S.  30.)  In  Steele 
V.  JSPKlnlay  (L.  R  5  App.  Cas.  754)  it  was  held  by  the  House  of 
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lords,  before  the  passage  of  the  Bills  of  Exchange  Act  in  England, 
that  in  a  case  similar  to  the  case  at  bar  the  indorser  could  not  be 
lield  liable  to  the  drawer  even  upon  parol  proof  that  the  indorse- 
ment was  made  for  the  purpose  of  giving  the  acceptor  credit  with 
Itim.  (See,  also,  Jeiilins  v.  Cooviber,  L.  K.  189S,  2  Q.  B.  108;  67 
L  J.  Q.  B.  780 ;  also  First  National  Bank  of  St,  Charles  v. 
Payne,  111  Mo.  291  ;  Dahois  v.  Ifason^  127  Mass.  37.)  At  no 
time,  therefore,  under  the  comtnon  law  was  there  authority  for 
holding  this  defendant  liable,  even  upon  proof  that  the  indorsement 
was  for  the  purpose  of  giving  credit  to  the  acceptor. 

But  whatever  may  have  been  the  law  prior  to  the  enactment  of 
onr  Negotiable  Instruments  Law  I  can  see  no  escape  from  the 
defendant's  contention  that  that  law  absolutely  fixes  his  liability  upon 
the  paper.  The  liability  of  an  irregular  indorser  upon  a  promissory 
note  payable  to  a  third  party  is  there  stated  in  section  114  to  be  pri- 
marily a  liability  to  the  payee.  I  say  primarily,  because  in  the  3d 
subdivision  of  the  same  section  it  is  permitted  to  show  that  he 
indorsed  for  the  purpose  of  giving  credit  to  the  payee,  to  whom  he 
would  not  then  be  liable.  The  liability  of  an  irregular  indorser 
upon  a  draft  payable  to  the  order  of  the  drawer  is  explicitly  defined 
in  tho  same  section,  but  no  different  liability  is  therein  provided  in 
case  of  an  indorsement  for  the  purpose  of  giving  credit  to  the 
acceptor  with  a  drawer.  Tiie  omission  could  not  have  been  unin- 
tentional. To  my  mind  such  omission  convincingly  negatives  tho 
legal  liability  of  the  defendant  upon  those  drafts.  This  interpre- 
tation of  the  statute  is  not  affected  by  the  provisions  of  section  118, 
^^hich  provides  that  evidence  is  admissible  to  show  the  relations  of 
indorsers  among  themselves,  nor  by  section  55  of  the  same  act  (as 
amd.  by  Laws  of  1808,  chap.  336),  which  provides  tliat  an  accom- 
modation party  is  liable  on  the  instrument  to  a  holder  for  value. 
Both  these  sections  are  but  declarations  of  the  common  law.  Sfr^'le 
V.  M^Kinlny  {supra)  was  decided  under  the  common  law.  If  either 
of  these  sections  could  otherwise  be  held  applicable  they,  as  general 
provisions,  must  yield  to  the  specific  rule  of  liability  imposed  upon 
the  defendant  by  section  114  of  the  act.  It  cannot  be  held  tliat  the 
Negotiable  Instruments  Law  states  only  a  rule  of  ^?/*//^?6iyJ/^/<3  lia- 
bility. One  placing  his  nanje  upon  commercial  paper  has  the  right 
to  rely  upon  the  measure  of  his  liability  imposed  by  that  act,  and  lie 
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can  be  subjected  to  no  greater  liability  by  parol  proof  that  the 
paper  was  executed  with  the  intention  of  assuming  such  greater 
liability. 

No  case  is  cited  in  this  State  holding  a  contrary  rule.  Both  the 
case  of  JTohn  v.  Conaotidated  Butter  i&  Egg  Co.  (30  Misc.  Rep.  725) 
and  the  case  of  Corn  v.  Levy  (97  App.  Div.  48)  refer  to  the  liability 
of  an  irregular  indorser  of  a  promissory  note  payable  to  a  third 
party.  That  the  liability  of  such  an  indorser  is  open  to  explanation 
by  parol  is  explicitly  provided  for  by  subdivision  3  of  the  section. 

If  tliis  defendant,  for  a  valuable  consideration,  legally  assumed 
payment  of  this  debt  by  contract  other  than  is  evidenced  by  this 
draft,  plaintiff  might  recover.  Under  the  Statute  of  Frauds  the  sign- 
ing of  the  draft  would  not  be  sufficient  to  fasten  liability  upon  him 
unless  his  liability  could  be  made  to  come  within  the  law  merchant, 
which  is  codified  in.  our  Negotiable  Instruments  Law.  As  to  the 
drafts,  then,  I  think  the  judgment  erroneously  charged  the  defend- 
ant therewith.  As  to  the  note,  defendant  was  clearly  liable  under 
the  Negotiable  Instruments  Law. 

The  judgment  should  thus  be  modified  and  as  modified  affirmed, 
without  costs  to  either  party. 

Judgment  affirmed,  with  cost5. 


Mary  K.  Hoar,  as  Administratrix,  etc.,  of  Eliza  D.  Kerr, 
Deceased,  Plaintiff,  v.  Thk  Union  Mutual  Life  Insurance 
Company,  Defendant. 

Third  Department,  March  13,  1907. 

Insurance  —  provisions  as  to  payment  of  premiums  on  life  insurance 
construed  ~  premium  notes  accepted  by  the  insurer,  but  not  paid,  not 
effective  as  payment  of  premiums. 

In  an  action  upon  policies  of  life  insin*ance  it  appeared  that  after  two  or  more 
annual  premiums  had  been  fully  paid  the  policy  became  a  paid-up,  non-forfeit- 
ure policy;  that  if  the  amount  of  any  animal  premium  or  interest  due  on  any 
note  taken  in  part  payment  of  a  former  annual  premium  were  not  fully  paid, 
the  policy  should  be  null  and  void  and  forfeited  except  as  respects  annual  pay- 
ments for  prior  years  which  have  been  fully  made,  and  that  if  any  note,  check 
or  dmft  shall  be  given  in  payment  or  part  payment  of  any  premium  and  such 
note,  checker  dnift  shall  not  be  paid  according  to  the  provisions  thereof,  the 
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policy  became  immediately  void  except  as  respects  payments  for  prior  years.  I 
further  appeared  that  of  the  first  annual  premium  only  sixty  per  cent  had  been 
paid,  but  for  the  remaining  forty  per  cent  of  the  premium  a  one-year  note  was 
given.  Only  sixty  per  cent  of  the  second  premium  was  paid  and  the  principal 
of  the  former  premium  note  whs  included  in  a  new  premium  note  also  payable 
twelve  months  from  date.  Similar  settlements  were  made  each  year  for  six 
years,  the  principal  of  each  premium  note  being  included  in  the  principal  of 
the  new  premium  note  taken  for  part  payment  of  the  premiums  when  due. 
The  first  premium  note  provided  that  if  not  paid  at  maturity  all  benefits  which 
would  have  accrued  for  full  payment  became  void  and  forfeited  to  the  com- 
pany. The  subsequent  premium  notes  did  not  contain  said  provision,  but  in 
accepting  each  note  the  surplus  apportioned  to  the  policy  was  deducted  from 
the  notes  before  the  renewal  note  was  given. 

JTeld,  that  the  beneficiary  stood  in  no  contract  relations  with  the  company  except 
OS  she  was  entitled  to  reap  the  profits  of  perform-ince  by  tlie  insured; 

That  the  premium  notes  were  not  payments,  but  merely  means  of  securing  pay- 
ment, and  effective  only  to  extend  the  time  therelor,  and  never  having  been 
paid  the  original  indebtedness  was  revived  and  the  beneficiary  was  not  entitled 
to  recover  on  tlie  policies; 

That  although  the  later  notes  contained  no  provision  as  to  forfeiture  of  benefits 
in  case  of  non  payment,  it  was  immaierial,  as  the  failure  to  pay  the  later  notes 
revived  the  former  note  containing  such  clause  and  deprived  the  beneficiary  of 
rights  under  the  non-forfeiture  clause. 

Hdd,  furtlier^  that  the  insurer  by  accepting  the  notes  of  the  insured  from  year  to 
year  did  not  thereby  rely  upon  his  personal  responsibility  and  agree  to  pay  the 
beneficiary  in  full,  but  was  entitled  to  offset  against  the  sum  due  under  the 
policy  any  sum  due  from  the  insured. 

Smith,  P.  J.,  dissented,  wiLh  opinion. 

Motion  by  the  defendant,  The  Union  Mutual  Life  Insurance 
Company,  for  a  new  trial  under  section  1001  of  the  Code  of  Civil 
Procedure  after  the  entry  of  an  interlocutory  judgment  in  the  oflBce 
of  the  clerk  of  the  county  of  Ulster  on  the  23d  day  of  July,  1906, 
uix>n  the  decision  of  the  court  rendered  after  a  trial  at  the  Ulster 
Special  Term. 

The  action  is  brought  upon  two  policies  of  insurance  upon  the 
life  of  John  W.  Kerr,  now  deceased.  The  first  policy  was  issued  on 
July  1,  1869,  for  the  sum  of  $3,000,  with  an  annual  premium  of 
$213  due  the  first  day  of  July  in  each  year  for  ten  years.  This 
policy  contained  the  following  provision  :  "  That  after  two  or  moi-e 
of  said  annual  premiums  have  been  fully  paid,  this  Policy  becomes 
a  Paid-up  Non-forfeiture  Policy,  for  an  amount  equal  to  the  sum  of 
App.  Div.—  Vol.  CX VIII.        27 
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one-ten  til  of  that  hereby  insured  for  each  and  every  premium  which 
shall  have  been  so  paid ;  requiring  no  further  payments  of  premiums, 
subject  to  no  assessments,  but  entitled  to  its  apportionment  of  tlie 
surplus  accumulation  in  the  ratio  of  its  contribution  thereto,"  The 
policy  was  payable  to  the  wife  of  John  W.  Kerr,  to  wit,  Eliza  D. 
Kerr,  her  executors,  administrators  or  assigns.  The  policy  con- 
tained the  following  conditions :  "  First.  That  if  the  amount  of  any 
Annual  Premium  herein  provided  for,  or  the  interest  due  on  any 
note  taken  in  part  payment  of  a  former  annual  premium  is  not  fully 
paid  on  the  day  and  in  the  manner  so  provided  for,  then  this 
Policy  shall  bo  null  and  void,  and  wholly  forfeited,  except  as 
respects  annual  payments  for  prior  years,  which  shall  have  been 
promptly  and  fully  made  and  the  benefits  of  which  are  thus  here- 
inbefore secured  from  forfeiture  ;  second^  that  if,  at  any  lime,  any 
Note,  Check  or  Draft  (otlier  than  the  usual  Premium  Note  for 
part  of  Annual  Premium  forborne)  shall  be  given  in  payment  or 
part  payment  of  any  premium  then  due  or  to  become  due,  for  or 
on  account  of  this  Policy,  and  such  Note,  Check  or  Draft  shall  not 
be  paid  according  to  the  provisions  thereof,  then  this  policy  shall 
become  immediately  void,  and  the  Company  be  thereby  released 
from  all  obligations  under  it,  except  as  respects  payments  for  prior 
years  which  shall  have  been  promptly  and  fully  realized  by  the 
Company  in  all  respects,  according  to  their  terms,  and  the  benefits 
of  which  are  thus  secured  from  forfeiture  as  above  provided." 
The  first  annual  premium  of  §213  was  settled  July  1,  1869,  in 
the  following  manner :  Sixty  per  cent  tliereof  was  paid,  one-fourth 
in  cash  and  the  balance  of  three-fourths  in  three  promissory  notes 
of  equal  amounts  payable  in  three,  six  and  nine  months.  These 
promissory  notes  were  called  cash  notes.  They  were  paid  by  Mr. 
Kerr  and  delivered  up  to  him  at  maturity.  For  the  remaining 
forty  per  cent  of  the  premium  Mr.  Kerr  gave  Ids  note  for  $85 
payable  twelve  months  after  date  witli  interest.  This  note  was 
also  made  out  on  a  printed  blank  furnished  by  the  company 
and  was  called  a  regular  premium  note.  Upon  July  1,  1870,  the 
premium  of  $213  was  settled  in  a  similar  manner.  Sixty  per 
cent  thereof  was  paid,  one-fouith  in  cash  and  the  other  remaining 
three-fourths  in  cash  notes,  payabld  in  three,  six  and  nine  months. 
The  interest  on  the  premium  note  of  the  prior  year  was  paid  in 
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full,  but  the  principal  of  such  premium  note  was  inchided  in  the 
new  premium  note,  which  was  given  for  forty  per  cent  of  the  pre- 
mium due  July  1, 1870,  making  the  premium  note  for  $170  payable 
twelve  months  after  date.  Similar  settlements  were  made  each 
year  for  six  years,  the  principal  of  each  premium  note  being 
included  in  the  principal  of  the  new  premium  note  taken  for  a  part 
of  the  premium  due  at  the  time  it  was  taken.  The  first  three  pre- 
mium notes  contained  a  provision,  "  That  if  the  interest  on  this  note 
is  not  paid  annually,  or  the  note  itself  at  maturity,  then  all  bene- 
fits which  full  payment  in  cash  of  said  annual  premium  would  have 
secured  shall  become  immediately  void  and  forfeit  to  said  Company." 
The  other  three  notes  did  not  contain  such  provision.  In  each  of 
the  last  four  settlements  certain  sums  aggregating  ninety-five  dol- 
lars, being  the  surplus  apportioned  to  the  policy,  were  deducted  from 
the  notes  before  the  renewal  note  was  given.  Applying  this  amount 
in  extinguishment  of  the  two  first  premium  notes  would  leave  a 
balance  remaining  unpaid  upon  them  of  seventy-five  dollars.  After 
the  sixth  settlement  of  this  nature  two  of  the  cash  notes  were  pjiid. 
The  third  6ash  note  was  not  paid,  nor  was  the  premium  note  or  any 
interest  paid  thereupon  ;  no  other  payments  were  made  on  the 
policy.  The  claim  of  the  plaintiff  is  that  under  the  policy  the  first 
five  premiums  w^ere  fully  paid,  and  that  upon  the  death  of  John  W. 
Kerr,  his  widow,  or  her  executors,  as  she  died  before  he  did,  were 
entitled  to  five-tenths  of  the  face  of  the  policy.  The  policy  pro- 
vided: "Said  Company  shall  have  a  right  to  setoff  any  demand 
they  shall  have  against  said  assured,  her  assigns  or  rei)resentatives, 
arisinjT  incidentally  to  or  in  connection  with  this  insurance  against 
any  claim  for  which  this  company  shall  be  liiible  thereon."  The 
contention  of  the  defendant  is  that  the  failure  to  pay  this  cash  note 
and  the  failure  to  pay  this  last  premium  note  or  interest  thereupon 
constituted  an  entire  forfeiture  of  all  benefit  under  the  policy,  and 
that  two  annual  premiums  were  not  actually  paid  or  received,  and 
that  the  notes  were  a  proper  offset  against  any  liability  of  the  com- 
pany upon  the  policy. 

The  second  cause  of  action  raised  substantially  the  same  questions. 
That  was  a  policy  taken  out  December  12,  1870,  for  $5,000  upon 
the  life  of  John  W.  Kerr.  It  was  payable  to  his  wife,  Eliza  D., 
but,  in  case  of  her  previous  death,  to  his  surviving  children.     The 
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amount  oi  the  annual  premium  was  $362.25.  These  premiums 
were  settled  in  the  same  way  for  live  successive  j'ears.  Neither  the 
cash  notes  nor  the  premium  notes  given  in"  December,  1874,  nor 
any  other  premiums,  were  ever  paid.  The  wife  having  died  before 
John  W.  Kerr,  the  plaintiflE  holds  the  riglits  of  the  children  by 
assignment.  Upon  this  policy  the  plaintiff  claims  the  right  to 
recover  as  for  four-tenths  of  the  face  of  tlie  policy.  This  claim  the 
defendant  disputes  upon  the  ground  that  all  benefits  under  the 
policy  have  been  forfeited  by  failure  to  pay  tlie  cash  notes  and 
the  premium  note  given  in  December,  1874.  The  court  at  Special 
Term  held  that  upon  the  first  policy  the  premium  liad  been  fully 
paid  for  five  successive  years  witliin  the  meaning  of  the  policy,  and 
u|)on  the  second  policy  the  premium  liad  been  fully  paid  for  four 
successive  years,  and  recovery  was  allowed  as  upon  a  paid-up  policy, 
in  the  first  case  for  five-tenths  and  in  the  second  case  for  four- tenths 
of  the  amount  of  insurance.  Interlocutory  judgment  was  entered 
and  this  motion  made  under  section  1001  of  the  Code  of  Civil 
Procedure  for  a  new  trial. 

John  J.  Linaon  and  D,  M,  De  Witt^  for  the  plaintiff. 

Moody  &  Getty  \E,  V.  B,  Getty ^  of  counsel],  for  the  defendant. 

Kellogg,  J. : 

By  the  contract  of  insurance  between  the  company  and  the  hus- 
band, he  agreed  to  make  certain  annual  payments  on  each  July  first 
for  ten  years,  in  consideration  of  which  it  was  to  pay  the  wife  the 
amount  of  the  policy  upon  his  death.  Whether  she  would  ever 
realize  anything  upon  the  contract  depended  upon  the  manner  in 
which  he  performed  his  contract.  She  stood  in  no  contract  rela- 
tions with  the  company,  except  that  as  the  beneficiary  of  her  hus- 
band she  was  to  reap  the  benefits  of  his  performance.  Not  one  of 
the  cash  payments  provided  for  by  the  policy  was  made  by  the 
husband.  He  gave  his  promissory  note  for  a  part  of  each.  The 
giving  of  a  debtor's  note  does  not  pay  a  debt.  It  may  extend  the 
time  of  payment,  but  if  default  is  made  in  the  payment  of  the  note 
the  original  indebtedness  is  revived  with  all  its  incidents. 

The  non-forfeiture  clause  in  the  policy  applies  only  where  two 
annual  premiums  have  been  fully  paid,  and  the  provision  as  to  pay- 
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ment  is  made  more  certain  by  the  further  provision  in  the  policy 
where,  in  speaking  of  the  non-payment  of  a  cash  npte,  check  or  draft, 
it  provides  tliat  upon  sucli  non-payment  the  policy  shall  be  void 
"except  as  respects  payments  for  prior  years  which  shall  have  been 
promptly  and  fully  realized  by  the  Company  in  all  respects  accord- 
ing to  their  terms,  and  the  benefits  of  which'are  thus  secured  from 
forfeiture  as  above  provided."  The  provision  in  the  premium 
notes  that  they  shall  not  be  allowed  under  the  non-forfeiture  clause 
as  full  payment  until  jmid  really  adds  nothing  to  the  transaction. 
They  were  not  payments,  but  were  only  means  of  i^rocuring  pay- 
ment, and  until  paid  were  practically  unimportant  except  to  show 
extension  of  time  for  payment,  but  when  past  due  they  ceased  to 
have  any  material  effect.  The  maker  had  defaulted  in  his  contract 
and  could  gain  no  benefit  from  his  broken  promise,  but  falls  back 
upon  the  original  contract,  which  he  never  has  performed.  But 
these  notes  make  certain  the  understanding  of  the  parties  that 
after  default  they  cannot  give  the  delinquent  any  benefit  under 
the  non-forfeiture  clause. 

The  neglect  to  continue  this  provision  as  to  the  non-forfeiture 
clause  in  some  of  the  renewal  notes  does  not  benefit  the  j^laintiff. 
Upon  failure  to  pay  such  renewal  note,  the  former  note  was  revived 
with  all  its  provisions  and  incidents ;  and  clearly  all  notes  contain- 
ing this  clause  which  are  represented  in  the  last  renewal  note  can- 
not now  be  considered  under  the  non-forfeiture  clause.  The  long- 
continued  default  in  payment  of  the  last  renewal  note,  representing 
an  unpaid  part  of  each  annual  premium  on  the  policy,  deprived  the 
plaintiff  of  any  benefit  under  the  non-forfeiture  clause. 

If  the  clause  in  the  policy  that  any  claim  that  the  company  has 
against  the  assured  may  be  set  off  against  the  amount  due  upon  the 
policy  relates  only  to  a  claim  against  the  wife  of  the  party  making  the 
contract,  that  clause  would  clearly  indicate  that  none  of  the  notes 
was  intended  as  actual  payment  under  the  non-t'orfeiture  clause. 

The  policy  seems  to  draw  a  distinction  between  the  words 
"insured"  and  "assured,"  treating  the  husband  as  the  insured  and 
the  wife  as  tlie  assured ;  but  she  had  no  dealings  with  the  com- 
pany, and  it  could  not  have  any  claim  against  lier  arising  out  of  the 
policy.  He  had  dealinocs  witli  it,  and  naturally  would  be  indebted 
to  it  on  account  of  matters  arising  out  of  the  policy.     The  words 
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"  assured  "  and  "  insured  "  are  so  nearly  synonymous  that  they  are 
frequently  used  interchangeably.  It  is  not  probable  that  the  com- 
pany would  accept  the  notes  of  the  husband  from  year  to  year, 
relying  upon  his  personal  responsibility,  agreeing  to  pay  the  wife 
the  full  amount  of  the  policy,  without  the  right  to  offset  the  notee. 
Any  claim  against  the  wife  for  any  cause  could  be  legally  offset 
against  the  amount  payable  upon  the  policy.  It  is  not  probable  that 
that  riglit  of  offset  was  intended  to  be  limited  to  a  claim  arising  out 
of  the  policy  only.  Neither  is  it  probable  tliat  the  parties  inserted 
this  provision  without  intending  that  it  should  have  some  reasonable 
effect.  Tlie  situation  indicates  clearly  that  it  was  the  intention  that 
any  indebtedness  on  account  of  the  policy  should  bean  offset  against 
any  amount  due  upon  it.  In  either  view  of  the  case  there  can  be 
no  recovery. 

The  judgment  should  be  reversed  on  the  law  and  the  facts  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Chester,  J.,  concurred  ;  Cochrane,  J.,  concurred  in  result  nj^on 
ground  last  stated ;  Smith,  J.,  dissented  in  opinion  ;  Parker,  P.  J., 
not  voting,  not  being  a  member  of  this  court  at  the  time  the  decision 
was  handed  down. 

Smith,  J.  (dissenting) : 

In  the  policies  themselves  no  provision  is  made  authorizing  the 
payment  of  these  premiums  otherwise  than  in  cash.  That  such 
might  be  permitted,  however,  seems  to  have  been  contemplated  by 
the  conditions  inserted  in  the  i)olicy  relating  to  the  non-forfeiture  of 
any  notes  given  for  a  part  thereof.  It  is  stipulated  that  the  method 
of  payment  actually  adopted  was  agreed  to  between  the  insured 
and  the  company,  and  the  first  question  for  our  determination  is, 
whether  the  inclusion  of  the  principal  of  a  premium  note  in  each 
successive  premium  note  constituted  full  payment  of  the  premium 
v/ithin  the  terms  of  the  non-forfeiture  clause  of  the  policy  or  that 
clause  which  j^rovided  for  paid-up  insurance  to  extend  to  so  many 
tenths  of  the  principal  as  were  represented  by  the  premiums  fully 
paid.  Primai-ily  the  payment  of  a  premium  by  a  promissory  note 
which  is  afterwards  included  in  renewal  notes  ought  not  to  constitute 
such  payment  as  to  give  to  the  insured  the  benefit  of  a  provision  in 
the  policy  which  is  only  given  to  him  upon  the  full  payment  of  & 
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premium.  If,  however,  the  company  intended  to  accept  these  notes 
as  full  payment  of  the  premiums  it  had  the  right  so  to  do  and  it 
might  lawfully  contract  to  waive  full  payment  in  cash  which  in  the 
policy  is  made  a  condition  precedent  to  the  right  of  the  insured  to 
claim  a  paid-up  policy. 

But  the  intention  of  the  parties  is  to  be  gleaned  not  alone  from 
the  policy  itself,  but  from  all  of  the  papers  then  executed.  Among 
tlie  papers  executed  upon  each  settlement  when  the  premium  was 
provided  for  was  the  premium  note.  Upon  July  1,  1869,  the 
premium  note  contained  this  condition  :  "And  it  is  an  express  con- 
dition of  the  acceptance  of  this  Note  by  the  said  Company  in  part 
payment  of  the  annual  premium  for  Policy  No.  28615  —  which 
condition  is  fully  agreed  to  by  the  Promisor  herein  —  that  such 
acceptance  shall  in  nowise  aflfect  the  condition  in  said  Policy  respect- 
ing the  forfeiture  thereof  in  case  of  the  non-payment  of  any  other 
portion  of  said  annual  premium ;  and  that  if  the  interest  on  this 
Note  is  not  paid  annually,  or  the  Note  itself  at  maturity,  then  all 
benefits  which  full  payment  in  cash  of  said  annual  premium  would 
have  secured,  shall  become  immediately  void  and  forfeit  to  said 
Company."  In  view  of  the  condition  contained  in  the  note  it 
seems  clear  that  it  was  not  the  intention  of  tlie  company  to  waive 
the  payment  in  cash  and  to  consider  the  part  payment  by  the , 
premium  noto  as  entitling  the  insured  to  such  benefits  as  would 
come  from  the  full  payment  of  the  premium  unless  such  premium 
note  were  paid  at  maturity.  The  result  of  the  transaction  was 
simply  this :  The  policy  was  continued  in  force  for  another  year 
and  if  the  insured  died  within  that  time  the  beneficiary  would  be 
entitled  to  the  full  benefit  of  the  policy.  Upon  the  giving  of  the 
premium  note  instead  of  the  cash,  however,  in  part  payment  of  the 
premium  the  insured  has  in  effect  waived  his  rights  under  the  non- 
forfeiture clause  of  the  policy.  If  the  premium  notes  given  at  the 
different  settlements  during  the  next  five  years  had  contained  the 
same  conditions  it  would  have  to  be  held  as  matter  of  law  that  the 
insured  by  failing  to  pay  the  same  had  waived  the  benefits  of  non- 
forfeiture which  the  policy  assured  to  him  in  case  of  full  payment 
of  more  than  two  premiums. 

In  the  settlement  of  July  1,  1872,  however,  the  premium  note 
contained  the  condition  first  specified  in  the  premium  note  of  July 
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1,  1869,  but  the  last  condition  therein  specified,  to  wit,  that  if  tlie 
interest  on  the  note  or  the  note  itself  is  not  paid  at  matarity  all 
benefits  which  full  payment  in  cash  of  said  annual  payment  would 
have  secured  should  become  void  and  forfeited  to  the  company,  was 
omitted.  The  same  is  true  of  the  premium  notes  given  in  1873  and 
1874.  This  omission  could  not  have  been  unintentional.  For  the 
first  three  years  the  company  re(iuired  the  insured  to  waive  the 
benefit  of  the  non-forfeiture  clause  if  he  would  pay  part  of  his 
premium  with  a  premium  note.  Thereafter  this  waiver  was  not 
required  of  the  insured.  The  inference  is  irresistible  that  there- 
after the  acceptance  of  the  premium  note  was  taken  as  full  pay- 
ment of  the  premium  and  was  intended  to  give  to  the  insured  every 
benefit  which  the  policy  secured  to  one  who  had  paid  the  full 
premiums  thereupon. 

This  inference  is  strengthened  by  the  acts  and  declarations  of  the 
defendant  evincing  its  understanding  tliat  the  receipt  of  these 
premium  notes  constituted  full  payment,  except  so  far  as  such  pay- 
ment might  be  qualified  by  the  terms  of  the  notes.  The  notes 
recited  upon  their  face  that  they  were  taken  in  part  payment  of 
the  annual  premium.  The  plan  of  payment  of  each  premium  by 
cash,  cash  notes  and  premium  notes  was  designated  in  a  receipt 
given  to  the  insured  as  the  "figures  of  1870  settlement,"  etc.,  and 
in  each  year  thereafter  a  receipt  in  similar  terms  was  given  to 
insured.  Moreover,  the  policy  itself  acknowledges ^ay//i^?i^  of  tlie 
first  year's  premium,  though  payment  was  made  by  this  agreed 
plan.  The  word  "settlement,"  as  used  by  this  defendant,  has 
received  judicial  construction  in  the  case  of  Stewart  v.  Unioii 
Mutual  Life  Lis,  Co,  (reported  in  155  N.  Y.  200).  Judge  IIaight, 
in  writing  for  the  court,  says:  "  Again,  was  the  note  accepted  by 
the  company  in  payment  for  £he  first  year's  premium  ?  The  cashier, 
in  effect,  states  that  it  was.  He  says :  '  Your  note  for  $  123.10,  given 
in  settlement  of  premium  due  on  pol.  No.  93,004,  will  be  due  and 
payable,'  etc.  It  was  given  in  settlement  of  the  premium.  Bouvier 
defines  'settlement'  to  mean  payment  in  full,  so  that  it  would  seem 
that  the  company  not  only  accepted  tlie  note  in  payment  for  the 
first  year's  premium,  but  in  accepting  it  and  holding  it  the  company 
recognized  the  power  and  authority  of  Crane  to  so  contract  with 
Stewart."     In  each  year  the  premium  note  of  the  former  year  was 
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surrendered  to  the  insured.  In  view  of  this  surrender,  of  the 
recital  in  the  note  that  it  was  taken  in  paj-t  payment,  of  the  receipt 
stating  that  the  giving  of  the  notes  constituted  a  "  settlement"  for 
each  year,  the  change  of  the  terms  of  the  premium  note  by  the 
omission  of  the  condition  that  its  payment  should  be  essential  to 
entitle  the  insured  to  the  benefits  of  a  paid-up  policy,  could  only  be 
intended  either  as  a  waiver  of  such  condition  or  to  mislead  the 
insured.  It  must  be  borne  in  mind  that  this  characteristic  of  tlie 
policy  was  its  chief  attraction  and  the  company  should  be  held  to  the 
utmost  good  faith  in  treating  with  the  insured  concerning  the  same. 
The  court  will  presume  a  waiver  rather  than  an  intent  to  mislead. 

The  same  reasoning  applies  to  the  second  policy.  The  first 
premium  notes  contained  the  condition  that  a  failure  to  pay  tlie 
same  would  forfeit  any  rights  guaranteed  by  the  policy  to  one  who 
had  paid  full  premiums.  From  the  premium  notes  thereafter  given 
was  omitted  this  condition. 

The  defendant  further  contends  that  at  least  these  premium  notes 
should  be  offset  against  the  amounts  found  due  upon  the  policy. 
The  difficulty  with  this  contention  lies  in  the  provision  of  the  policy 
itself,  which  provides  for  an  offset  as  against  the  amount  due  upon 
the  policy  of  all  claims  against  the  assured.  In  the  policy  itself  a 
distinction  is  maintained  throughout  between  the  insured  and  tlio 
assured.  The  premium  notes  were  in  no  sense  a  claim  against  the 
assured,  but  were  simply  claims  against  the  insured  or  his  estate. 
The  contract  must  be  construed  strictly  against  the  insurer  by  whom 
the  contn\ct  was  drawn. 

The  defendant  further  contends  tliat  the  significance  which  I 
attribute  to  the  change  in  the  terms  of  the  premium  note  is  not  jus- 
tified because  the  defendant  without  the  right  of  set-off  would  l)e 
giving  the  full  benefit  of  this  policy  to  one  who  only  paid  in  cash 
a  part  of  the  stipulated  premium.  In  those  policies  made  payable 
to  the  estate  of  tlie  insured  the  right  of  set-off  w^ould  exist  which 
would  fully  protect  the  company.  Furthermore,  the  taking  of  pre- 
mium notes  was  not  part  of  the  contract  of  insurance  and  was 
wholly  discretionary  with  the  company  itself,  and  the  company 
might  well  protect  itself  by  requiring  full  cash  payments  from 
those  who  were  not  responsible  and  from  whose  estates  the  pre- 
mium notes  could  not  be  afterwards  collected.     The  Special  Term 
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had  found  as  a  fact  that  live  premiums  upon  the  first  policy  and 
four  upon  the  second  have  been  fully  paid.  That  finding  is,  I 
think,  sustained  by  the  evidence  and  it  follows  that  the  interlocutory 
judgment  entered  should  stand. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


Clinton  D.  Bouton,  as  Trustee  in  Bankruptcy  of  De  Witt  T. 
Wheeler,  Respondent,  v,  De  Witt  T.  Wheeler  and  J.-Dolph 
Ross,  Defendants,  Impleaded  with  Julia  T.  IIilts  and  George 
S.  Hilts,  Appellants. 

Third  Department,  March  13, 1907. 

Bankruptcy — pleading  —  when  complaint  sufficiently  alleges  capacity 
of  trustee  to  sue  —  when  causes  of  action  not  improperly  united  — 
jurisdiction  of  State  coiurts. 

When  in  an  action  by  a  trustee  in  bankruptcy  to  recover  property  alleged  to 
have  been  wrongfully  transferred  by  the  bankrupt,  the  complaint,  after  set- 
ting out  bankruptcy  proceedings  filed  in  the  District  Court  of  the  Northern 
District  of  this  State  and  that  the  insolvent  was  by  that  court  duly  adjudged  a 
bankrupt,  states  that  the  plaintiff  was  *'  duly  appointed  the  trustee  »  »  » 
by  an  order  duly  made  on  the  16th  of  March,  1905,"  the  capacity  of  the  plain- 
tiff to  sue  is  sufficiently  set  forth,  for  the  court  may  take  judicial  notice  that 
there  is  but  one  clerk's  office  in  the  Northern  District  for  New  York  in  the 
Federal  court.  Nor  is  it  material  that  it  is  hot  alleged  that  the  order  appoint- 
ing the  plaintiff  was  made  by  the  creditors  with  the  approval  of  the  court  or 
referee  or  by  the  court,  for  the  inference  is  plain  that  it  was  made  in  the 
bankruptcy  proceedings  pending  in  the  district  and  court  stated. 

Moreover,  the  pleading  may  be  sustained  under  section  532  of  the  Code  of  Civil 
Procedure  which  provides  that  in  pleading  a  judgment  or  determination  of  a 
court  or  officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction,  but  the  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made. 

The  complaint  set  forth  three  causes  of  action  against  the  transferees  of  the 
bankrupt.     The  allegations  considered,  and 

Held,  that  the  causes  of  action  were  not  improperly  united,  having  arisen  out  of 
the  same  transaction  and  all  stating  facts  sufficient  to  sot  aside  a  transfer  con- 
trary to  the  provisions  of  the  Bankruptcy  A.ct. 

The  Supreme  Court  has  jurisdiction  of  an  action  brought  to  set  aside  an  unlawful 
transfer  of  property  by  a  bankrupt  and  to  recover  the  same  or  the  value 
thereof  for  the  benefit  of  his  creditors. 

CocHRANs,  J.f  dissented. 
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Appeal  by  the  defendants,  Julia  T.  Hilts  and  another,  from  an. 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  tlie  office  of  the  clerk  of  the  county  of  Tompkins  on 
the  3d  day  of  August,  1906,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Tompkins  Special  Term,  overruling  the  said 
defendants'  demurrer  to  the  amended  complaint. 

The  plaintiff  sues  as  trustee  in  bankruptcy  of  DeWitt  T.  Wheeler, 
and  it  is  alleged  in  the  amended  complaint  that  the  latter  filed  a 
petition  in  bankruptcy  in  the  office  of  the  clerk  of  the  District  Court 
for  the  Nortliern  District  of  New  York,  and  on  the  23d  day  of  Feb- 
ruary, 1905,  was  by  said  court  duly  adjudged  a  bankrupt ;  tliat  on 
the  10th  day  of  February,  1905,  and  within  four  months  before  the 
filing  of  said  petition  the  defendant  De  Witt  T.  Wheeler  being 
insolvent,  wrongfully  and  unlawfully  made  a  transfer  of  all  his 
property  to  the  defendant  George  S.  Hilts  upon  an  agreement  in 
writing  which  is  attached  to  such  complaint,  which  if  enforced, 
would  enable  the  defendant  Julia  T.  Hilts,  the  wife  of  said  George 
S.  Hilts,  who  was  a  creditor  of  Wheeler,  to  obtain  a  greater  per- 
centage of  her  debt  tlian  other  creditors  of  Wheeler  of  the  same 
class.  It  is  further  alleged  that  the  defendant  Hilts  on  the  16th 
day  of  February,  1905,  transferred  the  property  so  received  by 
him  from  Wheeler  to  the  defendant  J.  Dolph  Eoss,  who  thereafter 
converted  the  property  to  his  own  use;  that  in  accepting  such 
transfer  from  Wheeler  and  making  such  transfer  to  Ross  the 
defendant  George  S.  Hilts  acted  in  his  own  behalf  and  also  in 
behalf  of  his  wife,  whose  agent  he  was  in  all  such  transactions  and 
that  they  all  had  reasonable  cause  to  believe  that  it  was  intended 
by  such  transfer  to  give  an  unlawful  preference  ,to  said  Julia  T. 
Hilts ;  that  the  value  of  the  property  so  transferred  was  $3,900, 
and  that  the  plaintiff  has  no  other  assets  with  which  to  satisfy  the 
claims  of  creditors  of  the  said  Wheeler  or  any  part  thereof.  It  is 
also  alleged  "  that  the  plaintiff  was  duly  appointed  the  trustee  in 
bankruptcy  of  the  estate  of  the  said  De  Witt  T.  Wheeler  by  an 
order  duly  made  on  the  16th  day  of  March,  1905,  and  thereupon 
duly  qualified  as  such;  that  the  proper  orders  have  been  duly  made 
by  Hon.  George  S.  Tarbell,  referee  in  bankruptcy,  having  jurisdic- 
tion of  this  matter,  directing  the  plaintiff  to  bring  this  action."  The 
facts  so  far  stated  are  alleged  in  substance  as  the  first  cause  of  action. 
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For  a  second  cause  of  action  the  plaintiff  realleges  all  the  prior  allega- 
tions and  alleges  that  the  transfer  by  Wheeler  to  George  S.  Ililts  was 
fraudulent  and  unlawful  and  made  without  consideration,  with  the 
intent  to  defraud  all  the  creditors  of  Wheeler,  except  Mrs.  Ililts ;  that 
the  transfer  was  accepted  by  George  S.  Hilts  with  the  like  intent  and 
that  he  transferred  the  property  to  Ross,  who  accepted  the  same  with 
full  knowledge  of  all  the  facts  above  set  forth  and  who  thereupon  con- 
verted tluD  same  to  his  own  use,  and  that  such  transfer  was  made  with 
intent  to  hinder,  delay  and  defraud  the  creditoi-s  of  Wheeler  except 
Mrs.  nilts;  audit  is  also  alleged  that  said  transfer  to  George  S. 
Ililts  was  made  for  the  ostensible  purpose  and  upon  his  agreement 
annexed  to  the  complaint  to  pay  a  certain  note  made  by  Wheeler 
for  $2,000,  payable  at  the  First  National  Bank  of  Dryden  and 
indorsed  by  said  Julia  T  Hilts,  and  other  notes  aggregating  $2,800 
in  amount ;  that  Wheeler  was  indebted  to  other  creditors  in  an  amount 
exceeding  $5,000 ;  that  George  S.  Hilts  did  not  pay  the  said  $2,000 
note,  and  that  defendant  Koss  was  well  aware  that  he  did  not  pay  the 
same,  and  that  said  conveyance  was  made  for  the  ostensible  purpose 
of  paying  it  and  that  said  George  S.  Hilts  was  financially  irrespon- 
sible ;  that  Ross  received  said  goods  so  fraudulently  transferred  by 
Wheeler  to  said  Hilts  and  converted  the  same  to  his  own  use*. 

In  the  third  cause  of  action  the  plaintiff  realleges  all  the  facts 
hereinbefore  stated,  and,  further,  that  George  S.  Ililts  entered  into 
said  agreement  annexed  to  the  complaint  to  pay  said  note  for 
$2,000,  fraudulently  and  without  intending  to  pay  said  note,  for 
the  purpose  of  obtaining  the  property  of  the  defendant  Wheeler 
without  paymg  consideration  therefor,  and  tliat  he  lias  not  given 
any  consideration  for  said  property,  and  that  he  was  at  that  time 
financially  irresponsible,  that  on  the  sixteenth  day  of  February  he 
transferred  the  said  p»'operty  to  the  defendant  Ross,  who  received 
and  converted  the  same  to  his  own  use,  with  full  knowledge  of  all 
the  facts  hereinbefore  set  forth  and  with  intent  to  defraud  the  said 
Wheeler  and  the  creditors  of  the  said  Wheeler.  The  plaintiff 
demands  judgment  that  the  transfer  made  by  Wheeler  to  George 
S.  Hilts  and  the  transfer  from  George  S.  Hilts  to  Ross  be  declared 
fraudulent  and  void  as  against  the  creditors  of  Wheeler,  and  that 
the  plaintiff  recover  of  the  defendants  the  sum  of  $3,900. 

The  defendants  George  S.  Ililts  and  Julia  T.  Hilts  demurred  to 
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such  amended  complaint  on  the  grounds  tliat  the  court  has  not 
jurisdiction  of  the  subject  of  tlic  action ;  that  tlie  plaintiff  has  not 
legal  capacity  to  sue ;  that  causes  of  action  have  been  ifnproperly 
united,  and  for  insuflSciency.  The  court  overruled  the  demurrer  and 
the  defendants  Julia  T.  Hilts  and  George  S.  Hilts  have  appealed. 

71  ^-  Courtney  and  M.  ^Y.  Tompkins^  for  the  appellants. 

Jared  T,  Newman^  for  the  respondent. 

Chester,  J. : 

The  demurrer  for  insufficiency  and  lack  of  capacity  to  sue  is 
based  upon  the  failure  to  definitely  allege  where  or  by  what  officer 
or  court  the  order  appointing  the  plaintiff  as  trustee  in  bankruptcy 
of  tlie  defendant  Wheeler  was  made  or  where  and  when  it  was 
entered.  The  allegation  is  that  he  was  "  duly  appointed  the  trustee 
*  *  *  by  an  order  duly  made  on  the  16th  day  of  March,  1905." 
It  may  be  conceded  tliat  under  the  authorities  the  allegation  of  a 
mere  conclusion  of  law  on  which  no  issue  could  be  raised  is  insuf- 
ficient. (GUlet  V.  Fairchildy  4  Den.  80 ;  ^yh^te  v.  Low^  7  Barb, 
204 ;  Bangs  v.  Mcintosh,  23  id.  591,  598 ;  White  v.  Joy,  13  N.  Y. 
83,  86  ;  Secor  v.  Pendleton,  47  Hun,  281.) 

Bat  the  lack  in  definiteness  for  which  the  complaint  is  criticised 
in  this  respect  is  made  up  by  fair  and  necessary  inferences  to  be 
drawn  from  other  allegations  therein.  It  is  alleged  that  the  peti- 
tion in  bankruptcy  was  filed  in  the  office  of  the  clerk  of  the  District 
Court  of  the  Northern  District  of  New  York  and  that  Wheeler 
was  by  that  court  duly  adjudged  a  bankrupt.  The  court  may  take 
judicial  notice  that  th^re  is  but  one  clerk's  office  in  that  district  for 
that  court.  It  is  not  like  the  Supreme  Court  of  the  State,  which 
lias  as  many  clerk's  offices  of  the  court  as  there  are  counties  in  tlie 
State.  The  Bankruptcy  Act  (approved  July  1,  1898)  provides  in 
section  44  (30  U.  S.  Stat,  at  Large,  557)  that  the  creditors  of  a  bank- 
rnpt  estate  shall  at  their  first  meeting  after  the  adjudication  in  bank- 
ruptcy appoint  one  trustee  or  three  trustees  of  such  estate,  and  if 
the  creditors  do  not  appoint  a  trustee  or  trustees  the  court  shall  do 
80.  Rale  XIII  of  the  General  Orders  in  Bankruptcy  (adopted  by 
United  States  Supreme  Court  Oct(»b(M-,  1808)  provides  that  the 
appointment  of  a  trustee  by  the  creditors  shall  be  subject  to  be 
approved  or  disapproved  by  the  referee  or  by  the  judge.     Under 

Digitized  by  VjOOQIC 


430  BouTON  V.  Whbeler. 


Third  Department,  March,  1907.  [Vol.  118. 

subdivision  7  of  section  1  of  the  Bankruptcy  Act  (30  U.  S.  Stat,  at 
Large,  544)  the  word  "  court,"  as  used  in  the  act,  is  defined  to  mean 
^'  the  court  of  bankruptcy  in  wliiclr  the  proceedings  are  pending, 
and  may  include  the  referee."  Under  the  law  there  may  be  many 
referees  in  bankruptcy  appointed,  but  the  limits  of  the  districts  of 
eich  are  designated  (Bankr.  Act  [30  U.  S.  Stat,  at  Large,  555], 
§  34),  and  their  jurisdiction  is  limited  to  their  respective  districts. 
(Id.  §  38.)  There  is  an  allegation  in  the  complaint  that  orders  have 
been  made  by  G.  S.  Tar!)ell,  referee  in  bankruptcy,  and  that  plain- 
tiff was  appointed  trustee  in  bankruptcy  "  by  an  order  duly  made  on 
the  10th  day  of  March,  1905."  While  it  is  not  stated  that  the  order 
was  made  by  the  creditors  with  the  approval  of  the  Cdurt  or  referee, 
or  by  the  court  because  of  the  failure  of  the  creditors  to  act,  the 
inference  is  plain  that  it  was  made  in  the  bankruptcy  proceeding 
pending  in  the  northern  district  of  New  York  and  in  the  District 
Court  of  that  district  on  the  date  named.  The  allegations  of  this 
complaint  in  this  respect,  it  must  be  conceded,  could  well  be  more 
specific,  but  we  think  they  are  sufficient  to  require  an  answer.  This 
view  finds  support  in  Brenner  v.  McMahon  (20  App.  Div.  3),  which 
was  an  action  brouglit  by  executors  where  the  allegations  of  the 
complaint  were  that  "  Ellen  McMahon  died  at  the  city  of  Brooklyn, 
leaving  a  last  will  and  testament  dated  February  3, 1896,  which  was 
duly  admitted  to  probate  by  the  surrogate  of  the  county  of  Kings 
on  the  15th  of  February,  1896.  *  *  *  That  in  and  by  said  last 
will  and  testament  tlie  said  Ellen  McMahon  duly  appointed  these 
plaintiffs  to  be  the  sole  executors  and  trustees  thereof,  and  on  the  said 
15th  day  of  February,  1896,  letters  testamentary  were  duly  issued 
to  these  plaintiffs,  who  had  duly  qualified  as  such  on  the  same  day." 
The  claim  on  demurrer  was  that  the  allegations  were  insufficient 
because  of  the  absence  of  any  allegation  that  the  plaintiffs  were 
appointed  as  executors  in  any  proceeding  before  the  court  by  any 
surrogate,  or  that  letters  testamentary  were  duly  issued  by  any  sur- 
rogate, but  the  court  held  the  averments  as  to  the  letters,  taken 
with  the  allegations  relating  to  the  making  of  the  will  appointing 
the  plaintiffs  as  executors  and  the  admission  of  the  will  to  probate 
by  the  surrogate  of  Kings  county,  followed  by  the  allegation  that 
letters  testamentary  were  duly  issued  to  them,  and  that  they  duly 
qualified,  to  be  sufficient. 
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The  pleading  may  also  be  sustained  under  section  532  of  the 
Code  of  Civil  Procedure,  wliich  provides  that  "  In  pleading  a  judg- 
ment or  other  determination  of  a  court  or  officer  of  special  jurisdic- 
tion, it  is  not  necessary  to  state  the  facts  conferring  jurisdiction, 
but  the  judgment  or  determination  may  be  stated  to  have  been  duly 
given  or  made." 

The  demurrer  for  improperly  joining  causes  of  action  is  founded 
upon  the  argument  that  a  cause  of  action  to  recover  property  or 
the  value  thereof  improperly  transferred  within  four  months  before 
the  filing  of  the  petition  in  bankruptcy  has  been  joined  with  one 
for  fraud  and  one  for  conspiracy. 

While  isolated  sentences  in  the  complaint  would  be  appropriate  to  an 
action  for  damages  for  fraud  or  for  a  conspiracy,  yet  it  is  apparent 
that  the  effort  of  the  pleader  has  been  simply,  under  the  peculiar  facts 
of  this  case,  to  state  facts  which,  if  proven,  will  be  sufficient  to  set 
aside  the  alleged  unlawful  transfer  and  to  recover  from  the.  defend- 
ants the  property  transferred  counter  to  the  provisions  of  the 
Bankruptcy  Act  or  the  value  thereof.  That  being  our  view  of  this 
complaint,  there  has  been  no  improper  joinder  of  causes  of  action, 
as  they  all  arise  out  of  the  same  transaction  or  transactions  con- 
nected with  the  subject  of  the  action,  are  consistent  with  each  other 
and  affect  all  the  parties  to  the  action,  and  do  not  require  different 
places  of  trial. 

Regarding  the  action,  as  we  do,  as  one  simply  for  the  purpose  of 
setting  aside  the  unlawful  transfer  of  the  bankrupt's  property  and 
to  recover  the  same,  or  the  value  thereof,  for  the  benefit  of  his 
estate,  it  is  within  the  jurisdiction  of  this  court.  {Jones  v.  Scher- 
merhorn,  53  App.  Div.  404 ;  Bankr.  Act  [30  U.  S.  Stat,  at  Large, 
664],  §  67,  subd.  e.,a8  amd.  by  32  id.  800,  §  16;  Cooh  v.  Whijpj)le, 
55  N.  Y.  150.) 

The  interlocutory  judgment  should  be  affirmed,  with  costs,  with 
usual  leave  to  defendants  to  answer  on  payment  of  costs  of  demur- 
rer and  of  this  appeal. 

All  concurred,  except  Cochrane,  J.,  dissenting. 

Interlocutory  judgment  affirmed,  with  costs,  with  usual  leave  to 
defendant  to  answer  on  payment  of  costs  of  demurrer  and  of  this 
appeal. 
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John  G.  Kelly,  as  Administrator,  etc.,  of  John  H.  Kelly, 
Deceased,  Appellant,  v.  The  Delaware,  Lackawani^a  and 
"Western  Railroad  Company,  Respondent. 

Third  Department,  March  18,  1907. 

Negligence  —  explosion  of  dynamite  carried  on  railroad  —  master  liable 
for  negligence  although  negligence  of  fellow-servant  contributes  to 
injury. 

When  an  injury  to  a.  servant  is  caused  partly  by  the  negligence  of  a  fellow- 
servjint  and  parily  by  that  of  the  master,  the  negligence  of  the  fellow -servant 
does  not  excuse  the  master. 

When  it  appears  that  the  plaintiff,  a  brakeman,  was  injured  by  an  explosion  of 
dynanute  resulting  from  a  rear  end  collision,  and  that  the  car  in  which  the 
dynamite  was  stored  was  next  to  the  caboose  of  the  forward  train  and  was  not 
provided  with  air  bnikes,  as  were  the  majority  of  the  other  cars,  contrary  to 
the  rule  of  the  railroad  requiring  that  cars  carrying  explosives  be  first  class  in 
every  respect  and  that  they  be  placed  as  near  the  middle  of  the  train  as  pos- 
sible, the  jury  would  be  entitled  to  find  that  the  master,  by  storing  the  dyna- 
mite in  a  car  not  equipped  with  nir  brakes,  made  it  impossible  for  the 
decedent's  fellow -servants  to  place  the  car  in  the  middle  of  the  train,  and  a 
nonsuit  based  on  the  ground  that  the  injury  was  caused  by  the  act  of  a  fellow- 
servant  is  error. 

CocnuANE,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  John  G.  Kelly,  as  administrator,  etc., 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  tlie  office  of  the  clerk  of  the  county  of  Chemung  on  tlie 
12th  day  of  September,  1906,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  the  plaintiff's  case,  upon  a  trial 
at  tlie  Chemung  Trial  Term,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  12th  day  of  September,  1906,  denying  the 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

The  action  is  ^uq  for  damages  for  the  death  of  plaintiff's  intestate 
caused  by  the  alleged  negligence  of  the  defendant.  The  deceased 
was  the  head  brakeman  on  a  ''  wild  cat "  train  operated  by  the 
defendant.  It  was  running  west  bound  and  following  regular  train 
No.  61  and  was  supposed  to  run  about  twenty  minutes  later  than  61, 
which  was  a  freight  train  made  up  at  Scran  ton  to  run  to  Buffalo. 
On  its  way  west  train  61  stopped  at  Vestal  station  for  water.     This 
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took  ten  or  twelve  minutes.  Just  as  it  got  in  motion  again  the 
*'  wild  cat"  train  ran  into  it  in  the  rear  while  running  at  a  speed  of 
from  twenty  to  twenty-live  miles  an  hour  and  the  compact  between 
the  two  trains  caused  the  explosion  of  24,000  pounds  of  dynamite 
wliich  was  contained  in  the  car  situate  next  in  front  of  the  caboose 
in  the  rear  of  train  61.     The  intestate  was  killed  by  such  explosion. 

The  defendant  had  promulgated  rules  for  the  transportation  of 
high  explosives  which  provided  that  cars  for  carrying  such  explo- 
sives "  must  be  first-class  in  every  respect "  and  "  must  be  placed  in 
their  train  as  near  the  middle  as  possible."  When  train  61  was 
made  up  at  Scranton  it  consisted  of  tliirty-five  cars,  about  twenty- 
five  of  which  were  equipped  with  air  brakes  and  were  placed  in 
the  train  ahead  of  ten  other  cars  which  were  not  equipped  with  air 
brakes.  The  car  loaded  witli  dynamite  was  among  Uie  ten  not  so 
equipped  and  was  placed  third  from  the  rear,  there  being  another 
car  between  it  and  the  caboose  which  was  to  be  taken  off  the  train  at 
Binghamton.  The  train  was  made  up  at  Scranton  under  the  dire(;tion 
of  the  assistant  trainmaster  tliere.  When  it  reached  Binghamton 
it  was  disconnected  at  the  junction  of  the  air  and  the  non-air  cars 
and  seven  or  eight  cars  were  taken  off  on  the  head  end  of  the  train 
besides  the  one  carat  the  rear  end  between  the  car  of  dynamite  and 
the  caboose,  and  about  twenty-five  cars  were  taken  on,  so  that  the 
train  when  it  left  Bingliamton  was  composed  of  over  fifty  cars  in 
which  the  car  of  dynamite  was  next  to  the  caboose.  It  does  not 
clearly  appear  in  the  evidence  how  the  cars  so  taken  on  were  equip- 
ped, but  one  witness  stated  that  they  were  mostly  air  cars  and  were 
put  on  the  head  end  of  the  train.  The  changes  at  Binghamton  and 
the  making  up  of  the  train  there  were  under  tlie  direction  of  the 
conductor  of  train  61  aided  by  his  crew.  The  train  thus  made  up 
then  proceeded  to  Vestal  where  the  collision  took  place  as  before 
stated.  There  were  two  engines  drawing  the  "  wild  cat "  train,  both 
at  the  head  of  the  train,  and  deceased  was  riding  in  the  cab  on  the 
left-hand  side  of  the  second  engine. 

Both  engines  were  blown  to  pieces  by  the  force  of  the  explo- 
sion and  several  lives  were  lost.  The  accident  happened  before 
the  passage  of  the  Employers'  Liability  Act  (Laws  of  1902,  chap. 
600). 
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JL  II.  Rockwell^  for  the  appellant. 
Ilalsey  Snyles^  for  the  respondent 

Chester,  J. : 

While  it  is  not  so  stated  in  the  record  it  is  evident  that  the 
decision  of  the  trial  justice  in  dismissing  the  complaint  was  placed  on 
the  ground  that  the  accident  was  caused  solely  by  the  negligence  of  a 
eoemployee.  The  respondent  claims  this,  and  the  appellant  concedes 
tliat  the  evidence  shows  that  the  collision  was  caused  either  by  the 
negligence  of  tlie  engineer  of  the  leading  engine  on  the  "  wild  cat " 
train  in  not  seeing  the  train  on  the  track  in  front  of  him  or  by  the 
negligence  of  the  crew  of  the  train  61  in  failing  to  send  back  a  flag- 
man the  proi^r  distance  to  warn  the  approaching  "wild  cat"  train. 
Nevertheless  it  is  apparent  to  us  that  if  the  case  had  been  submitted 
to  the  jury  it  could  have  found  that  the  explosion  which  killed  the 
decedent  was  caused  partly  by  the  negligence  of  a  eoemployee  and 
partly  by  the  negligence  of  the  master.  If  the  facts  should  be  so 
established  the  plaintiff  would  be  entitled  to  recover  under  the  rule 
of  law  that  where  an  injury  to  an  employee  is  caused  partly  by  the 
negligence  of  another  employee  and  partly  by  that  of  the  master 
the  negligence  of  the  coservant  will  not  excuse  tjje  defendant  from 
tlie  consequences  of  its  own  fault.  {Ellis  v.  N,  3^.,  Z.  E.  c&  IF. 
y?.  7?.  Co,.  95  N.  Y.  516 ;  Strauss  v.  JV.  Y.,  ^^.  //.  cfe  //.  R.  R. 
Co.,  91  App.  Div.  5S3) 

Tlie  car  in  wliicli  the  dynamite  was  loaded  was  furnished  by  the 
master.  It  was  not  a  car  equipped  with  air  brakes.  In  a  train 
composed  of  over  fifty  cars,  only  nine  or  ten  of  which  were  not  so 
equipped,  and  tjjc  remainder  of  which  were  so  equipped,  it  is  mani- 
fest that  the  car  of  dynamite  could  not  have  been  placed  in  the 
middle  of  the  train,  in  compliance  with  defendant's  rule,  without 
having  a  large  part  of  the  rear  portion  of  the  train  disconnected  from 
the  locomotive  in  such  a  way  that  the  air  brakes  upon  such  part 
could  not  have  been  utilized  in  controlling  the  train.  The  jury  could 
have  found  that  the  master,  by  providing  this  car  for  the  transporta- 
tion of  dynamite,  had  put  it  beyond  the  power  of  its  employees  to 
comply  with  its  rule  with  respect  to  the  transportation  of  high 
explosives. 

We  think,  therefore,  that  it  was  for  the  jury  to  say  as  matter  of 
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fact  whether  the  defendant  used  reasonable  care  in  furnishing  this 
car  for  the  transportation  of  this  large  quantity  of  dynamite,  and 
whether  it  wjis  a  proper  one  for  that  purpose  under  the  circum- 
stances, and  one  which  its  employees  could  have  placed  in  the  train 
where  its  rule  required.  The  case  appears  to  be  brought  squarely 
within  the  rule  laid  down  in  Beniardi  v.  j\\  V.  C,  c&  IT.  R,  11.  7?. 
Co,  (78  Hun,  454).  There,  as  here,  the  appeal  was  from  a  judg- 
ment of  dismissal  of  the  complaint  and  the  injury  caused  by  the 
explosion  of  dynamite  being  transported  on  one  of  the  defendant's 
cirs,  and  tiie  court  said :  "  It  was  the  duty  of  this  defendant  to 
exercise  due  care  to  provide  proper  cars  and  means  for  transporting 
this  powerful  explosive  over  its  road,  and  it  cannot  escape  liability 
for  damages  caused  by  the  failure  to  exercise  such  care  by  delegating 
its,  the  master's,  duties  to  an  employee  of  inferior  grade  who  hap- 
paned  to  be  a  co-laborer  with  the  person  injured."  It  was  a  ques- 
tion there  as  to  whether  the  explosion  was  caused  by  sparks  from 
the  locomotive  coming  in  contact  with  dynamite  being  transported 
on  a  flat  car,  and  the  court  said  that  the  jury  might  have  found 
'•  that  the  explosion  was  caused  by  the  sparks  from  the  locomotive, 
and  they  might  have  found  that  the  defendant  did  not  exercise  due 
care  to  furnish  safe  means  for  the  transportation  of  this  explosive ; 
*  *  *  and  if  it  shall  be  found  as  a  fact  that  the  car  used  was 
unsafe  and  unfit  for  the  transportation  of  this  explosive,  and  that 
the  defendant  negligently  permitted  it  to  be  used  for  that  purpose, 
the  plaintiflE  will  bo  entitled  to  a  verdict." 

We  think  on  the  authority  of  that  case  there  was  a  question  for 
the  jury,  and  that  there  should  be  a  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  Parker,  P.  J.,  not  voting,  not  being  a 
member  of  this  court  at  the  time  this  decision  was  handed  down, 
and  Cochrane,  J.,  who  dissented  in  an  opinion. 

Cochrane,  J.  (dissenting) : 

The  reversal  is  based  on  the  authority  of  Bemardi  v.  N.  T.  C. 
<&  IT.  a.  a.  Co.  (78  Hun,  454).  In  that  case  the  explosive 
was  conveyed  on  a  flat  car  so  near  to  the  locomotive  as  not  to 
be   protected  from   the  sparks  therefrom,   and  it  was  held   that 
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it  was  a  question  for  the  jury  whether  the  defendant  exercised 
due  care  to  furnish  safe  means  for  the  transportation  of  this  explo- 
sive. Assuming  in  the  case  before  us  that  the  ctar  on  which  tho 
dynamite  was  being  transported  did  not  comply  with  the  defend- 
ant's rule  that  it  should  be  "first-class  in  every  respect"  for  the 
reason  tliat  it  was  not  equipped  with  air  brakes,  nevertlieless 
such  rule  was  supplemented  with  another  rule  that  cara  for  carry- 
ing such  explosives  "  must  be  placed  in  their  train  as  near  the  middle 
as  possible."  It  clearly  appears  that  this  latter  rule  was  disregarded 
by  the  defendant's  employees.  If  it  were  necessary  that  the  air 
brakes  on  all  the  cars  equipped  therewith  should  be  used,  nevertlie- 
less it  was  possible  to  place  the  car  in  question  considerably  nearer 
the  center  of  the  train.  But  the  evidence  shows  that  air  brakes 
could  be  disregarded  and  cars  equipped  therewith  could  be  used 
without  reference  thereto  and  thus  placed  at  the  end  of  the  ti-ain, 
and  no  reason  appears  why  that  could  not  have  been  done  in  the 
train  in  question  and  the  car  of  dynamite  placed  in  the  center  of 
such  train.  In  any  event,  as  above  stated,  such  car  could  have  been 
placed  much  nearer  the  center.  There  seems  to  have  been  a  clear 
disregard  of  a  rule  which  if  observed  would  have  prevented  such 
consequences  as  resulted  from  the  accident  in  question.  Were  it 
not  for  the  rule  as  to  tlie  placing  of  this  car  as  near  the  middle  of 
the  train  as  possible  and  the  failure  of  defendant's  employees  to 
comply  with  such  rule,  perhaps  the  Bernardi  case  would  be  appli- 
cable. But  it  falls  short  of  reaching  the  present  situation.  It  is 
idle  speculation  and  guess  work  to  reason  that  if  this  car  had  been 
equii)ped  with  air  brakes  it  would  have  occupied  any  other  position 
in  the  train. 

I  think,  therefore,  the  judgment  should  be  aflSrmed. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 
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The  People  of  the   State  of  New  York,  Appellant,  v.  Troy 
Chemical  Company,  Respondent. 

Third  Department,  March  13,  1907. 

Ck>rporation  — action  to  dissolve  corporation  under  section  1785  of  the 
Code  of  Civil  Procedure  —  when  Attorney-General  acts  in  good  faith  — 
dissolution  decreed  when  statutory  facts  admitted. 

Wheu  an  action  tj  dissolve  a  corporation  is  brought  by  the  Attorney -General 
imder  section  1785  of  the  Code  of  Civil  Procedure  upon  the  ground  that  the 
defendant  has  remained  insolvent  and  has  failed  to  discharge  its  notes  for  one 
year,  after  a  hearing  upon  notice  to  the  defendant  in  whicli  the  insolvenc}'^  and 
Ihe  failure  to  pay  the  notes  were  admitted,  the  action  is  justified,  and  it  cannot 
be  said  that  it  was  not  brought  in  the  discharge  of  a  public  duty  and  in  good 
faith. 

Where  the  answer  admits  that  the  defendant  suspended  its  ordinary  and  lawful 
business  for  more  tlian  a  year  owing  to  bankruptcy  proceedings  brought 
against  it,  a  dissolution  of  the  corporation  under  the  statute  is  proper. 

So,  too,  a  dissolution  is  proper  when  the  corporate  notes  have  not  been  paid  for 
more  than  one  year  although  the  corporation  has  been  discharged  in  bank- 
ruptcy, the  discharge  not  operating  as  payment  or  protecting  the  corporsition 
from  an  action  to  dissolve  it. 

Whether  or  no  the  court  may  exercise  its  discretion  in  an  action  for  the  dissolu- 
tion of  a  corporation,  when  the  plaintiff  has  shown  the  statutory  requisites  for 
a  dissolution,  a  decree  thereof  should  be  granted. 

Appeal  hy  the  plaintiff,  Tlie  People  of  the  State  of  New  York, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  tlie  clerk  of  the  county  of  Rensselaer  on  the 
15th  daj'  of  October,  1906,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Rensselaer  Trial  Term,  a  jury  having  been 
waived,  dismissing  the  complaint  upon  the  merits. 

The  action  was  begun  by  the  Attorney-General  in  behalf  of  the 
People  to  secure  the  dissolution  of  the  defendant  corporation  under 
subdivisions  1,  2,  and  3  of  section  1785  of  the  Code  of  Civil  Pro- 
cedure. The  grounds  stated  in  the  complaint  upon  which  the  dis- 
solution was  sought  were  that  the  defendant  has  remained  insolvent 
for  at  least  one  year;  that  it  has  neglected  and  refused  for  at  least 
one  year  to  pay  and  discharge  its  notes,  and  that  it  has  suspended 
its  ordinary  and  lawful  business  for  at  least  one  year.  In  the 
answer  the  allegations  of  defendant's  insolvency  and  of  its  failure 
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to  pay  its  notes  were  denied.  It  was  also  alleged  as  an  excuse  for 
irs  suspension  of  business  that  proceedings  for  the  voluntary  disso- 
lution of  the  defendant  in  the  Supreme  Court  of  the  State  were 
instituted  and  also  that  proceedings  in  involuntary  bankruptcy 
against  it  in  the  United  States  District  Court  had  been  taken  and 
its  assets  seized.  It  was  also  alleged  tliatits  estate  had  been  admin- 
istered in  these  proceedings  and  that  a  discharge  in  bankruptcy  of 
the  debts  of  the  defendant  liad  been  had  and  that  the  action  was 
not  instituted  for  public  purposes. 

The  defendant  was  a  domestic  corporation  organized  in  1898, 
having  its  principal  place  of  business  at  Troy.  Among  its  assets 
were  two  formulas  for  medicinal  preparations,  one  called  "  Pixine," 
and  one  called  "  Save  the  Horse."  The  trustee  in  bankruptcy  of 
the  defendant  sold  the  "  Pixine"  formula  and  the  exclusive  right  to 
the  use  of  the  trade  mark  therefor  to  one  M.  Arthur  Wheeler,  who 
was  a  stockliolder  and  vice  president  of  the  defendant.  All  the 
other  assets  of  the  defendant,  including  the  formula  "  Save  the 
Horse,"  were  sold  by  the  trustee  in  bankrui)tcy  to  one  Edgar  C. 
McKallor.  Tlie  latter  with  his  associates  formed  a  new  coi*poration 
with  its  principal  office  at  Binghamton  under  the  same  name  as  that 
of  the  defendant,  viz..  The  Troy  Chemical  Company. 

The  action  was  tried  by  the  court  which  found  among  others  the 
facts  hereinafter  stated.  On  March  14:,  1904-,  a  ujajority  of  the 
directors  of  the  defendant  instituted  a  proceeding  for  the  vohintary 
dissolution  of  tlic  defendant  because  of  its  insolvency,  pursuant  to 
the  provisions  of  the  Code  of  Civil  Procedure.  (See  Code  Civ. 
Proc.  §  24:19  ei  seq.)  By  the  schedule  attached  to  the  petition  in 
said  proceeding  tlie  total  demands  of  the  creditors  of  the  defendant 
were  stated  to  be  $11,930.14-,  and  the  total  value  of  all  its  property 
to  be  $7,892.83.  A  temporary  receiver  of  the  defendant  was 
appointed  in  said  proceeding,  who  qualified  on  March  14,  1904,  and 
took  possession  of  all  the  property  of  the  defendant  and  continued 
the  business  until  May,  1904.  On  May  10,  1904,  three  of  the 
creditors  of  the  defendant  filed  in  tlie  office  of  the  clerk  of  the 
District  Court  of  the  United  States  for  tlie  Northern  District  of 
New  York,  a  petition  in  involuntary  bankruptcy  against  the  defend- 
ant. Sucli  procedings  were  had  therein  that  on  June  IS,  1904,  an 
adjudication  was   made  adjudging  the  defendant  to  be  bankrupt, 
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and  a  trustee  in  bankruptcy  of  tlie  estate  of  the  defendant  was 
appointed  who  qualified  by  tiling  his  bond  on  the  28th  day  of  July, 
1904,  and  all  the  property  and  assets  of  the  defendant  were  turned 
over  to  hiui  and  he  continued  the  business  for  about  four  M^eeks 
from  that  time  and  in  doing  so  bought  and  sold  property.  On 
September  2,  1904,  such  trustee  sold  all  the  assets  of  the  defendant 
except  the  cash  and  deposits  in  bank.  Such  assets  when  reduced 
to  money  amounted  to  $19,945.45 ;  the  debts  and  liabilities  of 
the  defendant  as  ascertained  in  said  bankruptcy  proceedings  were 
$16,729.21.  The  expenses  of  said  bankruptcy  proceedings  wei-e 
such  that  after  the  payment  thereof  by  the  trustee  the  I'emaining 
assets  were  insufficient  to  meet  the  liabilities,  the  deficiency  behig 
$1,600.  An  order  was  duly  granted  by  the  United  States  District 
Court  on  April  3,  1906,  discharging  the  defendant  from  its  debts. 
In  the  month  of  December,  1903,  the  defendant  executed  two 
promissory  notes  aggregating  $2,500  in  amount,  which  became  due 
and  payable  in  the  month  of  Jaimary,  1904.  Said  notes  were 
transferred  before  maturity  to  the  Union  National  Bank  of  Troy, 
which  bank  remained  the  owner  and  holder  thereof  at  maturity  and 
until  June  15,  1905,  neither  of  which  have  been  paid  by  the 
defendant. 

The  court  rendered  judgment  dismissing  the  complaint  on  the 
merits,  and  from  that  judgment  this  appeal  is  taken. 

Julius  M.  Mayer  and  Hinman^  Howard  &  Kaitell^  for  the 
appellant. 

William  TF.  Morrill  and  Andrew  P.  McKean^  for  the 
respondent. 

Chester,  J. : 

It  is  claimed  by  the  defendant  that  McKallor  caused  this  suit  to 
1)0  instituted  to  take  the  life  of  the  defendant  for  the  purpose  of 
leaving  his  company,  of  the  same  name,  the  only  one  in  existence, 
and  that  the  action  is  not  for  a  public  but  for  a  private  purpose.  A 
suflficiont  answer  to  this  contention  is  that  the  action  was  instituted 
by  the  Attorney  General  in  the  name  of  the  People  under  a  pro 
vision  of  the  Code  of  Civil  Procedure  authorizing  him  so  to  do. 
(Code  Civ.  Proc.  §  1786.)     It  appears  that  the  action  was  so  begun 
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by  the  Attorney-General  upon  the  verified  application  of  McKallor, 
wlio  was  a  creditor  of  the  defendant,  after  a  hearing  tlrereon  before 
a  Deputy  Attorney-General,  upon  notice  to  the  defendant,  upon 
wliieh  hearing  defendant  appeared  by  its  attorney,  who  conceded 
that  the  facts  stated  in  the  complaint  were  true.  The  Attorney- 
General,  tlierefore,  was  fully  justified  in  commencing  the  action, 
and  nothing  appears  to  indicate  that  it  was  not  brought  in  the 
discharge  of  a  public  duty  and  in  entire  good  faith  on  his  part. 

It  was  admitted  in  the  answer  that  since  the  time  of  filing  the 
said  petition  in  bankruptcy  (May  10,  1904:),  the  business  of  the 
defendant  had  not  been  conducted.  The  action  was  commenced 
February  13, 1906,  and  the  answer  was  dated  April  20,  1906.  This 
aJmission  alone  shows  that  the  defendant  had  suspended  its  ordi- 
nary and  lawful  business  for  more  than  a  year,  which  is  one  of  the 
reasons  assigned  in  the  statute  for  which  a  judgment  dissolving  a 
corporation  may  be  had. 

Another  ground  for  a  judgment  of  dissolution  is  where  a  corpo- 
ration has  neglected  or  refused  for  at  least  one  year  to  pay  and  dis- 
charge its  notes  or  other  evidences  of  debt.  It  is  true  that  tlie 
notes  held  by  the  Union  National  Bank  of  Troy  so  far  as  they 
have  not  been  paid  by  dividends  from  the  bankrupt  estate,  have 
been  discharged  in  bankruptcy,  but  such  a  discharge  is  not  a  pay- 
ment of  the  notes.  {Diisetihurt/  v.  Ifof/ty  53  X.  Y.  521.)  The 
Legislature  has  seen  fit  to  provide  that  a  corporation  must  "  pay 
and  discharge  "  its  obligations  to  save  itself  from  being  subjected 
to  an  action  of  this  character.  That  it  has  not  done  and  it  has 
allowed  these  notes  to  remain  outstanding  and  unpaid  for  more 
than  one  year.  The  fact  that  it  has  received  a  discharge  in  bank- 
ruptcy cannot  avail  to  save  its  corporate  life,  for  the  statute  has 
decreed  otherwise.     (Code  Civ.  Proc.  §  1785,  subd.  2.) 

We  need  not  go  into  the  question  as  to  whether  or  not  tlie  learned 
trial  court  was  correct  in  its  conclusion  that  the  defendant  was  not 
insolvent  under  the  facts  found,  for  the  other  two  reasons  are  suf- 
ficient to  require  a  reversal.  The  defendant,  however,  claims  that 
the  statute  is  simply  permissive  and  that  tho  court  may  or  may  not, 
as  it  deems  wise  in  the  exercise  of  its  discretion,  award  judgment 
dissolving  a  corporation,  even  though  facts  justifying  its  dissolution 
may  be  found. 
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Even  if  it  should  be  assamed  that  the  court  had  some  discretion 
in  actions  of  this  kind,  it  would  evidently  not  be  a  proper  exercise 
of  it,  when  a  cause  of  action  is  clearly  established,  for  the  court  to 
prevent  the  law  from  taking  its  course  and  from  being  made 
effective.  The  plaintiflf,  having  shown  facts  which  under  the  law 
are  clearly  sufficient  to  sustain  an  action  dissolving  a  corporation, 
should  have  been  awarded  a  judgment  for  that  purpose. 

The  judgment  should  be  reversed  on  the  law  and  on  the  facts  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred.  Smith,  P.  J.,  and  Kellogg,  J.,  in  result. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


Charles  E.  Baldwin,  Appellant,  v.  Schenectady  Railway 
Company,  Respondent. 

Third  Department,  March  13,  1907. 

Ne^li^ence  —  injury  to  motorman  by  collision  —  failure  of  master  to 

conform  to  rules. 

Tlie  phiintiff  whs  u  inotorniaii  on  the  electric  railroad  of  the  defendant  and  was 
injured  hy  a  head-on  collision  at  night.  Usually  the  defendant  operated  two 
tracks,  but  at  the  time  of  the  accident  a  portion  of  one  of  the  tracks  was  torn 
up  for  repairs,  and  cars  passing  in  both  directions  were  required  to  use  one 
track  for  a  short  distance.  The  rules  of  the  defendant  required  the  motorman 
and  conductor  to  follow  the  time  tables  as  posted,  and  stated  that  they  would 
receive  notice  of  temporary  changes  in  the  time  tables  by  notice  posted  the 
day  before  they  became  effective.  The  rules  also  required  the  motorman  to 
obey  the  instriictions  of  the  conductor.  The  time  tables  as  posted  required 
the  run  to  be  made  in  one  hour,  but  through  his  conductor  the  plaintiff  had 
been  instructed  to  make  the  run  in  forty-five  minutes  during  certain  hours  of 
the  night,  which  schedule  was  never  embodied  in  the  time  tables  or  notice 
thereof  posted.  The  plaintiff,  while  running  on  the  forty-five-minute  schedule 
as  directed,  came  into  collision  with  a  work  car  coming  from  the  opposite 
direction  upon  the  part  of  the  road  where  a  single  track  was  used.  The 
operators  of  the  work  car  testified  that  they  had  no  notice  of  the  change  in 
schedule.     On  an  appeal  from  a  nonsuit, 

Held,  that  as  the  conductor  and  the  plaintiff  had  been  instructed  to  run  on  the 
forty-five-minute  schedule,  the  jury  would  have  been  entitled  to  find  that  the 
master  was  responsible  for  the  change  in  the  schedule  time; 
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That  when  only  one  track  became  avaikble  for  use  by  card  moving  in  both 
directions  it  became  the  duty  of  the  defendant  to.  use  reasonable  precaution  to 
protect  its  employees  commensurate  with  the  unwonted  danger; 

That  the  jury  would  have  been  entitled  to  find  that  by  changing  the  schedule 
time,  without  giving  notice  thereof  to  employees,  the  defendant  had  violated 
its  own  rules,  and  was  liable. 

That  although  the  headlight  of  the  car  had  gone  out,  and  the  plaintiff,  unable  to 
fix  it,  had  hung  a  re<l  lantern  in  its  place,  he  was  not  guilty  of  contributory 
negligence  in  failing  to  notify  the  conductor  thereof. 

Appeal  by  the  plaititiflE,  Charles  E.  Baldwin,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Schenectady  on  the  30th  day  of 
December,  1905,  upon  a  nonsuit  granted  by  the  court  on  a  trial  at 
the  Schenectady  Trial  Term. 

Zee  (&  Seyiiov  \^A,  G.  Senior  of  counsel],  for  the  appellant. 

Daniel  Naylon^  Jr,y  and  Edward  C,  WhUmyer^  for  tlie 
respondent. 

Cochrane,  J. : 

The  defendant  operates  a  double-track  electric  railroad  between 
Albany  and  Schenectady.  The  plaintiff,  being  in  the  service  of  the 
defendant  as  a  motorman,  was  injured  in  a  collision  wliicli  occurred 
between  four  and  live  o'clock  in  tlie  morning  of  Septembers,  1908. 
Asserting  that  tlie  collision  was  occasioned  by  the  defendant's  neg- 
ligence, he  seeks  by  this  action  to  recover  damages  for  such  injuries. 

At  the  time  of  the  accident  and  for  several  weeks  prior  thereto 
and  for  a  distance  of  a  little  more  than  half  a  mile  near  the  Sche- 
nectady terminus  of  the  road  one  of  the  tracks  had  been  removed 
for  the  purpose  of  making  repairs  and  consequently  at  such  time 
and  place  cars  were  being  operated  in  both  directions  over  one  track. 
The  collision  occurred  on  this  single  track  between  a  passenger  car 
operated  by  the  plaintiff  traveling  toward  Schenectady  and  a  work 
car  traveling  in  the  opposite  direction. 

The  rules  of  the  defendant  provided  tliat  conductors  and  motor- 
men  should  receive  their  instructions  from  the  superintendent  or 
his  authorized  representative ;  tliat  the  motormen  were  under  tlie 
directions  of  the  conductor  and  should  obey  his  ordere  so  far  as 
reasonable;  that  conductors  and  motormen  should  conform  to  time 
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tables  in  running  cars  and  be  particular  in  making  time  points  as 
laid  out  on  the  time  cards ;  that  time  tables  would  be  posted  at  all 
stations  for  the  government  and  information  of  employees ;  that 
employees  would  receive  notice  of  temporary  changes  of  timetables 
by  the  posting  thereof  at  all  stations ;  that  they  were  expected  to 
keep  themselves  posted  concerning  current  time  tables  and  all  changes 
thereof ;  that  new  time  tables  would  be  posted  on  the  day  previous 
to  their  becoming  effective ;  that  temporary  changes  of  time  tables 
were  likely  to  occur  at  any  time  ;  that  special  instructions  would  be 
issued  from  time  to  time  as  might  be  necessary  and  that  such  instruc- 
tions posted  on  the  various  bulletin  boards  whether  in  conflict  with 
the  rules  or  not  should  be  fully  .observed ;  that  bulletin  boards 
should  bo  consulted  before  starting  and  jit  the  end  of  each  day's 
work ;  and  that  employees  should  always  have  a  copy  of  the  rules 
at  hand  while  on  duty  and  be  familiar  therewith. 

According  to  the  time  tables  as  published  by  defendant  the  run- 
ning time  between  Albany  and  Schenectady  was  one  hour.  There 
is  evidence,  Iiowever,  that  for  about  a  year  prior  to  the  accident  a 
car  known  as  the  all-night  car  had  been  accustomed  between  twelve- 
forty-five  and  six-forty-five  o'clock  in  the  morning  to  make  the  trips 
from  Albany  to  Schenectady  in  forty-five  minutes.  No  change  was 
made  in  the  time  tables  as  published,  nor,  so  far  as  appears,  was  any 
information  promulgated  as  to  the  change  in  the  running  time  of 
this  car. 

About  three  weeks  before  the  accident  i^laintiff  was  assigned 
to  this  all-night  car  by  the  assistant  superintendent  of  the  defendant, 
who  was  accustomed  to  give  instructions  to  the  motormen  and  con- 
ductors as  to  the  movements  of  cars.  Plaintiff  testified  that  he  at 
that  time  asked  the  assistant  superintendent  about  the  car  making 
the  trips  in  forty-five  minutes,  and  was  by  him  referred  to  the  con- 
ductor of  the  car  for  instructions ;  thjit  the  conductor  told  him  to 
make  the  trips  in  one  hour  until  twelveforty-five  in  the  morning 
and  from  that  time  until  six-forty-tive  in  forty-five  minutes.  Plain- 
tiff immediately  began  making  the  tri)>s  pursuant  to  such  instructions 
and  continued  to  do  so  until  the  accident.  According  to  the  forty- 
five-rain  ute  schedule  he  was  due  at  the  place  where  the  accident 
occurred. 

The  complaint  having  been  dismissed  the  plaintiff  is  entitled  to 
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the  most  favorable  inferences  properly  deducible  from  the  evidence. 
From  the  evidence  that  this  all-night  car  for  about  a  year  had  been 
accustomed  between  twelve-forty-five  and  six-forty-five  o'clock  in 
the  morning  to  make  the  trips  from  Albany  to  Sclieuectady  in 
forty-five  minntes,  and  from  tl)e  plaintiff's  testimony  that  the 
assistant  superintendent  of  the  defendant,  who  gave  directions  as  to 
the  movements  of  cars,  when  applied  to  by  plaintiff  for  instructions 
as  to  making  tlie  trips  in  forty-five  minutes  referred  the  latter 
to  the  conductor  who  instructed  plaintiff  to  so  make  the  trips  in 
forty-five  minutes  during  the  morning  hours  as  aforesaid,  it  would 
have  been  a  proper  inference  by  the  jury  that  the  defendant  had 
authorized  or  was  responsible  for  such  change  in  the  running  time 
from  one  hour  to  forty-five  minutes.  The  learned  trial  justice 
properly  held  on  this  branch  of  the  case  that  the  evidence  tended 
to  show  that  the  running  time  of  this  car  had  been  changed  by  the 
defendant.  lie  seems,  however,  to  have  been  influenced  in  dismiss- 
ing the  complaint  by  the  idea  that  there  was  no  evidence  that  the 
crew  of  the  work  car  had  not  been  apprised  of  the  change  in  the 
running  time  of  plaintiff's  car,  or  that  such  crew  was  proceeding  on 
tlie  theory  that  plaintiff's  car  would  not  arrive  at  the  time  and  place 
of  tlie  accident.  On  the  contrary,  both  the  conductor  and  motorman 
of  the  work  car  testified  that  they  had  received  no  notice  tliat  the  all- 
night  car  was  being  operated  on  the  forty-five-minute  schedule.  It 
is  true  that  after  the  learned  trial  justice  had  indicated  the  disposi- 
tion wliich  he  thought  should  be  made  of  the  case  the  conductor  of 
the  work  car  was  recalled  and  testified  that  for  several  days  prior 
to  the  accident  he  had  seen  plaintiff's  car  arrive  ahead  of  the  pub- 
lished schedule  time.  But  that  did  not  tend  to  show  knowledge  on 
his  part  that  the  running  time  had  been  changed  by  defendant.  It 
was  his  duty  to  proceed  according  to  the  time  tables  as  published 
according  to  the  defendant's  rules.  His  natural  inference  would  be 
that  plaintiff  was  running  ahead  of  time  and  not  that  the  runnhig 
time  had  been  changed.  He  testified  that  according  to  the  schedule 
time  as  published  the  work  car  w^ould  have  passed  over  the  single 
track  before  plaintiff's  car  was  due  to  arrive. 

Of  course  as  long  as  defendant  operated  its  cars  over  double 
tracks  throughout  the  entire  length  of  its  road  there  was  little  or  no 
danger  of  an  accident  such  as  the  one  in  question.     But  when  it 
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began  to  operate  its  cars  in  opposite  directions  over  the  same  track  a 
new  situation  was  created  fraught  with  additional  dangers  to  its 
employees.  It  then  became  tlie  duty  of  the  defendant  to  take 
reasonable  precautions  to  protect  its  employees  commensurate  with 
such  unwonted  danger.  It  was  incumbent  on  the  defendant  either 
by  the  promulgation  of  time  tables  or  by  other  suitable  methods  or 
regulations  to  operate  its  cars  with  a  view  to  tlie  safety  of  its 
etnployees.  {Rose  v.  Boston  c&  Albaiiy  12,  R,  Co.^  58  N.  Y.  217, 
221 ;  Slater  v.  Jewett^  85  id.  61,  71.)  In  IlanJclns  v.  Ifew  York, 
Lake  Erie  <b  Western  R.  R,  Co.  (142  K  Y.  421)  it  is  said  :  "  It  is 
the  duty  of  the  master  not  alone  to  take  reasonable  care  that  the 
alteration  shall  be  made  known  to  the  parties  interested,  but  also 
to  take  reasonable  care  that  the  variation  ordered  and  by  which  the 
trains  are  run  shall  not  necessarily  or  probably  lead  to  disaster 
when  obediently  carried  out.  Reasonable  care  in  originating  and 
formulating  the  order  is  necessary  and  is  the  duty  of  the  master." 
In  the  cases  cited  variations  had  been  made  in  the  schedule  time 
in  particular  instances  and  for  special  reasons,  but  the  principle 
certainly  holds  equally  good  where  as  in  this  case  a  permanent 
change  in  the  schedule  had  been  effected. 

The  rules  of  the  defendant  as  published  were  all  that  could  be 
required.  The  defendant  can  be  subjected  to  no  unfavorable  criti- 
cism because  of  the  inadequacy  of  the  rules.  Its  culpability  rests 
in  the  fact  that  it  disregarded  and  violated  its  own  rules,  if  as  the 
jury  might  have  found  it  changed  the  schedule  time  of  the  plaintiff's 
car  while  not  publishing  such  change  or  giving  notice  thereof  in 
any  manner  to  its  employees.  PlaintiflE  of  course  knew  that  no 
change  had  been  made  in  the  schedule  time  as  published.  But  he 
had  a  right  to  assume  that  in  some  other  way  the  defendant  was 
observing  the  duty  which  it  owed  him.  The  evidence  is  that  prior 
to  twelve-forty-live  o'clock  in  the  morning,  men  with  signals  were 
stationed  at  each  end  of  the  single  track  to  guard  against  just  such 
an  accident  as  this.  Plaintiff  might  properly  assume  that  in  some 
other  appropriate  way  some  means  were  being  taken  by  defendant 
to  protect  him  from  such  an  accident.  During  all  the  time  that 
this  car  was  being  run  on  a  forty-five-minute  schedule  the  defend- 
ant through  its  published  time  tables  was  informing  its  tmployeeg 
that  the  running  time  was  one  hour,  and  seems  to  have  taken  no 
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precaution  to  counteract  the  information  thus  promulgated*  I 
think  the  question  of  defendant's  negligence  should  have  been 
submitted  to  the  jury. 

"While  making  the  trip  in  question  the  headlight  attached  to 
plaintiff's  car  went  out.  He  stopped,  attempted  without  avail  to 
adjust  it,  hung  out  a  red  hiutern  in  place  thereof,  and  then  pro- 
ceeded. It  is  now  claimed  that  he  was  negligent  in  not  informing 
his  conductor  of  the  absence  of  the  headlight.  There  is  no  sugges- 
tion as  to  what  the  conductor  would  or  could  liave  done  which  was 
not  done  by  plaintiff;  nor  is  it  apparent  how  this  neghgence  of  the 
plaintiff,  if  such  it  was,  contributed  to  the  accident. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred  ;  Kellogg,  J.,  not  sitting. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


James  C.  B.  Fisher,  Respondent,  v.  Central  Vermont  Railway 
Company,  Appellant. 

Third  Department,  March  13,  1907. 

Negligrence  —  iiijury    at    railroad   crossing  —  inconsistencies   between 
testimony  on  first  and  second  trial. 

When  a  judgment  in  favor  of  the  plaintiff,  who  was  injured  while  crossing  a 
railroad  track,  was  reversed  upon  the  ground  that  on  his  own  testimony  he 
was  guilty  of  contributory  negligence  in  failing  to  look,  and  on  the  new  trial 
he  directly  contradicts  his  former  testimony  on  that  point  without  explaining 
the  contradiction  and  without  corroboration,  there  is  such  an  irreconcilable 
variance  between  the  two  statements  that  the  plaintiff  fails  to  sustain  the 
burden  of  proof. 

Chester,  J.,  dissented. 

Appeal  by  tlie  defendant,  the  Central  Vermont  Railway  Couir 
pany,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaini- 
tifi,  entered  in  the  office  of  tlie  clerk  of  the  county  of  Clinton  on 
the  1st  day  of  May,  1906,  uj)on  the  verdict  of  a  jury  for  $7^600^ 
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and  also  from  an  order  entered  in  said  clerk's  office  on  the  24th  day 
of  April,  1906,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Shedden  c&  Vert  [Z.  Z.  Sheddeti  of  counsel],  for  the  appellant. 
Gaylord  T.  Ames  [John  IL  Booth  oi  counsel],  for  the  respondent. 

Cochrane,  J. : 

PlaintiflE  has  recovered  a  second  verdict  for  personal  injuries  due 
to  the  defendant's  alleged  negligence.  The  judgment  entered  on 
the  fii*st  verdict  was  reversed,  the  opinion  of  the  court  being 
reported  in  109  Appellate  Division,  449.  The  facts  are  there 
stated  in  detail.     Repetition  thereof  is  here  unnecessary. 

At  the  first  trial  plaintiff  testified  that  as  he  crossed  track  2  in 
front  of  the  mail  car  he  looked  north  and  was  just  turning  to  look 
south  as  he  stepped  in  front  of  the  engine  on  track  3  and  was  struck 
by  said  engine.  He  had  ample  opportunity  to  look  north  when  he 
was  at  the  end  of  the  mail  car,  and  it  was  held  on  the  former 
appeal  that  he  was  negligent  in  not  looking  south  until  just  at  the 
instant  when  he  was  struck  by  the  engine  on  track  3. 

At  the  last  trial  plaintiff  testified  in  effect  that  he  began  looking 
south  when  between  the  rails  of  track  2  and  continued  looking 
south  until  the  collision.  We  have,  therefore,  the  plaintiff  at  the 
first  trial  directly  contradicting  the  plaintiff  at  the  second  trial  on  a 
question  of  vital  and  controlling  importance.  No  satisfactory 
explanation  of  this  contradiction  is  proffered,  and  there  is  no  cor- 
roboration on  this  crucial  branch  of  the  case.  It  is,  of  course, 
possible  that  plaintiff  was  mistaken  in  his  first  testimony.  The 
natural  inference,  however,  is  that  such  testimony  was  probably  cor- 
rect. His  recollection  was  then  certainly  as  good  as  subsequently, 
and  the  first  narrative  would  naturally  be  more  artless  and  spon- 
taneous, given  as  it  was  before  it- was  subjected  to  the  tefet  of 
criticism  and  before  its  fatal  effect  on  his  chances  of  recovery  had 
been  revealed  on  the  former  appeal. 

In  my  opinion  in  view  of  the  irreconcilable  variance  between  the 
two  statements,  the  latter  given  as  it  was  after  plaintiff's  mind  had 
been  illumined  as  to  the  nature  of  the  testimony  essential  to  a 
recovery,  the  plaintiff  did  not  sustain  the  burden  of  proof  on  thig 
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branch  of  the  case.  This  in  the  first  instance  was  of  course  a 
question  for  the  jury,  but  the  verdict  of  a  jury  is  subject  to  judicial 
review  and  when  the  court  can  plainly  see  that  the  verdict  rests  on 
no  substantial  basis  such  verdict  should  be  set  aside.  In  passing  on 
this  important  question  the  jury  had  before  tlieni  absolutely  noth- 
hig  save  two  contradictory  statements  of  the  plaintiff  each  sworn  to 
under  similar  circumstances,  except  that  tlie  last  statement  wliich 
was  accepted  by  the  jury  was  made  under  circumstances  tending  to 
throw  doubt  and  suspicion  thereon.  Who  among  us  is  gifted  with 
such  subtle  discernment  as  to  be  able  to  say  that  the  last  state- 
ment rather  than  the  first  comports  with  the  true  version  of  the 
occurrence ! 

These  two  conflicting  statements  should  be  clearly  placed  in 
juxtaposition  before  the  minds  of  a  jury,  and  tlieir  attention  sliould 
pointedly  be  called  to  their  apparent  irreconcilability  and  to  the 
circumstances  under  which  they  were  respectively  given  and  in 
such  a  manner  that  the  question  thus  presented  is  not  minimized  or 
obscured  by  other  questions  in  the  case,  so  that  the  verdict  of  the 
jury  if  in  plaintiff's  favor  may  clearly  and  beyond  perad venture 
carry  with  it  the  expression  of  their  belief  that  the  latest  statement 
of  the  plaintiff  is  the  true  one,  notwithstanding  the  apparent  proba- 
bilities to  the  contrary.  The  defendant's  motion  for  a  new  trial 
should  have  been  granted. 

The  judgment  and  order  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Kellogg  and  Sewell,  JJ.,  concurred ;  Smith,  P.  J.,  concurred 
in  result ;  Chester,  J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event- 


Digitized  by  VjOOQIC 


TUBNBULL  V.  TCBNBULL.  449 

App.  Div.]  Third  Department,  March,  1907. 

Lizzie  Tuenbull  and  Spencer  Billington,  as  Administrators,  etc., 
of  Peteb  Tc7rnbull,  Deceased,  Appellants,  v.  Geoeqb  H. 
TcRNBULL,  Respondent. 

Third  Department,  March  18,  1907. 

Qift— deposit  of  money  payable  to  depositor  or  him  brother  ~  when  no 
gift  or  truBt  created. 

When  one  deposits  money  in  a  bank  and  accepts  certificates  of  deposit  payable 
to  bis  own  order  or  that  of  his  brother,  with  the  express  intention  that  he  shall 
use  the  money  during  his  lifetime  and  that  what  he  leaves  at  his  death  shall 
go  to  his  brother,  and  the  certificates  remain  in  the  possession  of  the  depositor 
to  the  time  of  his  death,  there  is  no  gift  or  trust  in  favor  of  the  brother,  but 
merely  an  attempt  to  do  that  in  the  future  which  can  only  be  done  by  will. 

Appeal  by  the  plaintiflfs,  Lizzie  Turnbull  and  another,  as  admin- 
istratoi-s,  etc.,  from  a  judgment  of  the  County  Court  of  Montgomery 
county,  entered  in  the  office  of  the  clerk  of  said  county  on  the  14th 
day  of  February,  1906,  upon  the  decision  of  the  court,  rendered 
after  a  trial  before  the  court  without  a  jury,  dismissing  the  plaiutifis' 
complaint. 

B.  V.  Borat  and  Charles  E.  IlardieSy  for  the  appellants. 

a.  B,  Fish  and  Louis  S.  Carpenter^  for  the  respondent. 

Cochrane,  J. : 

On  March  24,  1903,  Peter  B.  Turnbull,  the  plaintiffs'  intestate, 
received  from  the  Fultonville  National  Bank  a  certificate  of  deposit, 
of  which  the  following  is  a  copy  : 

"  The  Fultonville  National  Bank. 
"No.  10387.  $100. 

"  Fultonville,  N.  Y.,  Mar.  24,  1903. 
"  This  certifies  that  P.  B.  Turnbull  has  deposited  in  this  bank 
One  Hundred  Dollars  payable  to  the  order  of  himself  or  Geo.  H. 
Turnball  on  the  return  of  this  certificate  properly  endorsed. 

"O.  F.  CON  ABLE,  CasUerP 

On  June  13,  1903,  the  said  deceased  received  from   said  bank 
another  certificate  of  deposit  for  the  sum  of  fifty  dollars  and  on 
App.  Div.— Vol.  CXVIIl.  29 
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January  15,  1904,  another  certificate  for  the  sum  of  thirty  dollars, 
such  certificates  being  the  same  in  form  as  that  above  set  forth. 
These  certificates  remained  in  the  possession  of  said  Peter  B.  Turn- 
bull  until  his  death,  which  occurred  January  19,  1904,  four  days 
after  the  date  of  the  last  certificate.  Thereafter  the  defendant  hav- 
ing taken  possession  of  the  certificates  received  payment  therefor 
on  presentation  to  the  bank.  Plaintiffs  having  demanded  of  the 
defendant  that  said  certificates  be  returned  bring  this  action  for  the 
conversion  thereof. 

Deceased  and  the  defendant  were  brothers.  The  deceased  began 
making  deposits  in  the  bank  several  years  before  his  death  when  lie 
was  residing  with  the  defendant.  The  cashier  of  tlie  bank  testified 
that  when  the  first  deposit  was  made  the  deceased  stated  that  he 
wanted  it  arranged  so  that  he  could  use  the  money  in  his  lifetime 
and  what  he  should  have  left  when  he  died  he  wanted  his  brother 
George  to  have.  At  the  suggestion  of  the  cashier  a  certificate  was 
issued  to  the  deceased  in  the  form  above  indicated  to  carry  out  tlie 
declared  purpose  of  the  deceased  as  thus  expressed.  Thereafter 
from  time  to  time  the  deceased  made  additional  deposits  and  with* 
drew  some  of  the  money  deposited  and  received  from  the  bank  new 
certificates  all  in  the  form  indicated  until  his  transactions  with  the 
bank  resulted  in  the  three  certificates  of  deposit  which  are  the 
subject  of  this  controversy. 

The  learned  county  judge  has  found  as  a  fact  on  sufficient  evi- 
dence "  that  said  certificates  were  and  each  of  them  was  made  pay- 
able as  aforesaid  by  the  request  and  direction  of  said  deceased  vnth 
the  intent  that  in  case  said  certificates  were  outstanding  at  the  time 
of  his  death  and  the  defendant  survived  him,  said  certificates  and 
the  proceeds  thereof  should  belong  to  the  defendant  and  with  the 
intent  to  give  said  certificates  to  the  defendant  in  case  he  survived 
the  deceased  and  for  the  purpose  of  effectuating  such  intent  and  for 
no  other  purpose." 

In  Sullivan  v.  Sullivan  (161  N.  Y.  554)  facts  were  proved  very 
similar  to  the  facts  here  established.  In  that  case  a  certificate  of 
deposit  was  received  payable  to  the  order  of  the  depositor  "  or  in 
the  case  of  her  death  to  her  niece- Catherine  Sullivan."  The  court 
said :  "  There  was  no  intention  either  expressed  in  terms  or  to  be 
implied  from  the  nature  of  the  transaction  to  immediately  trangfer 
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the  title  of  the  fund  to  the  defendant  or  to  the  bank  except  as  the 
depositary  and  debtor  of  the  depositor.  This  is  the  essential  differ- 
ence between  the  position  of  the  defendant  and  the  cestuia  que  trust 
in  the  eases  cited  in  support  of  her  contention.  As  was  said  by 
Chief  Judge  Chubch  in  Martin  v.  Funk  (73  N.  Y.  138) :  '  Enough 
must  be  done  to  pass  the  title,  although  when  a  trust  is  declared, 
whether  in  a  third  person  or  the  donor,  it  is  not  essential  that  the 
property  should  be  actually  possessed  by  the  cestui  que  trusty  nor  is 
it  even  essential  that  the  latter  should  be  informed  of  the  trust.' 
Kednced  to  its  simplest  analysis,  the  transaction  between  tlie  plain- 
tiff's intestate  and  the  bank  established  between  thein  only  the  rela- 
tion of  debtor  and  creditor,  which  could  not  be  and  was  not  changed 
by  the  intention  of  the  former  to  provide,  in  the  event  of  her  death, 
for  the  defendant.  The  defendant  acquired  no  rights  iti  prcesenti  ; 
she  was  to  acquire  them  in  futuro.  This  is  the  test  which  marks 
the  essential  difference  between  a  valid  gift  inter  vivos  or  an  effec- 
tual parol  trust,  and  the  mere  expressed  desire  or  intention  to  do 
that  in  the  future  which  can  only  be  done  by  will."  i 

When  that  case  was  before  this  court  (39  App.  Div.  99)  there 
was  an  intimation  that  "  if  the  certificate  had  provided  that  the  sum 
deposited  should  be  payable  to  deceased  or  the  defendant,"  there 
might  have  been  a  valid  trust,  on  the  theory  that  the  contract 
between  the  depositor  and  the  bank,  when  the  fund  was  deposited, 
would  have  indicated  that  an  interest  in  such  fund  was  at  07ice  cre- 
ated in  favor  of  the  donee.  The  case  of  McElroy  v.  National 
Savings  Bank  (8  App.  Div.  192)  was  cited  in  support  of  that 
proposition. 

If  in  the  present  case  it  appeared  that  it  had  been  the  purpose  of 
the  deceased  when  he  made  the  deposits  to  vest  in  the  defendant  an 
imynediate  interest  therein,  perhaps  we  should  hold,  as  intimated  by 
this  court  in  the  Sullivan  case,  that  a  valid  trust  had  been  created 
for  the  benefit  of  the  defendant.  But  such  theory  is  opposed  to 
the  facts  as  found  by  the  learned  county  judge.  It  is  also  contrary 
to  the  declared  purpose  of  the  deceased  to  the  cashier  of  the  bank 
when  the  first  deposit  was  made  that  "  he  wanted  it  so  that  he  could 
use  it  in  his  lifetime,  and  what  he  should  have  left  when  he  died  he 
wanted  his  brother  George  to  have."  And  the  trial  court  has  found 
that  the  certificates  were  issued  in  the  form  in  which  they  appear 
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"with  the  intent  to  give  said  certificates  to  tliedefendanttTi  case  he 
survived  the  deceased^  and  for  the  purpose  of  effectuating  such 
intent  and  for  no  other  purpose."  The  facts,  as  proved  and  found 
by  the  trial  court,  bring  the  case  squarely  within  the  SuUivan  case, 
and  supply  the  difference  in  the  form  of  the  certificates  in  this  case 
and  the  form  of  the  certificate  in  that  case.  It  is  clear  that  what- 
ever interest  the  defendant  was  to  have  in  the  deposits  was  to  be 
postponed  until  the  death  of  the  depositor  and  was  tlien  to  relate  to 
only  so  much  of  the  fund  as  might  then  remain.  There  was  no  gift 
or  trust,  but  merely  an  attempt  to  do  that  in  the  future  which  can 
only  be  done  by  will. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  on  law  and  facts  a!id  new  trial  gi-anted,  with 
costs  to  appellant  to  abide  event. 


George  Fisher,  Kespondent,  v.  Allen  C.  Meeker,  Appellant. 
Third  Department,  March  13,  1907. 

Principal  and  agrent — when  overpayment  to  princijyal  not  recoverable 

from  agent. 

An  agent  acting  within  the  scope  of  his  authority  cannot  be  held  liable  by  per- 
sons other  than  his  principal  for  moneys  properly  received  by  him  in  the  name 
and  in  the  business  of  the  principal. 

Thus,  where  the  plaintiff  purchased  goods  of  the  defendant  as  agent  to  whom  he 
paid  the  purchase  price  without  any  express  promise  by  the  agent  to  pay  the 
sum  to  the  principal,  and  thereafter  on  demand  by  tlie  principal  again  paid  a 
portion  of  the  purchase  money,  he  cannot  recover  the  overpayment  from  the 
agent.  This,  because  payment  to  an  agent  who  has  authority  to  coUwt  is 
payment  to  the  principal  and  an  absolute  discharge  of  the  debt,  and  it  is  of  no 
consequence  to  the  debtor  that  the  agent  fails  to  account  to  the  principal. 

Chester,  J.,  dissented. 

Appeal  by  the  defendant,  Allen  C.  Meeker,  from  a  judgment  of 
the  County  Court  of  St.  Lawrence  county,  entered  in  the  office  of 
the  clerk  of  said  county  on  the  2d  day  of  May,  1906,  upon  an  order 
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of  said  County  Court  entered  on  the  2d  day  of  May,  1906,  affirm- 
ing a  judgment  of  the  Justice's  Court  of  the  town  of  Waddington 
in  favor  of  the  plaintiflf,  and  also  from  the  said  order  upon  which 
the  judgment  appealed  from  was  entered. 

Frederic  J.  Merriman^  for  the  appellant. 

E&ward  P.  Martin,^  for  the  respondent. 

Sewell,  J. : 

The  plaintiff  purchased  a  cultivator  of  the  defendant,  who  was 
selling  carriages  and  farm  implements  for  one  Horton.  The  price 
of  the  cultivator  was  thirty  dollars,  of  which  ten  dollars  was  paid 
at  the  time  of  purchase.  The  plaintiff  claims  that  he  subsequently 
paid  the  balance  to  the  defendant  and  then  said  to  him :  "  Have 
come  to  pay  balance  on  cultivator ; "  that  he  gave  him  twenty  dol- 
lars and  told  him  to  apply  same  on  balance  for  cultivator  bought  of 
Horton,  and  that  Meeker  said  he  was  going  to  the  office  and  would 
give  him  credit  on  his  books. 

Sometime  thereafter  Horton  notified  the  plaintiff  that  a  balance 
of  twenty  dollars  was  due,  and  tlireatened  to  commence  a  proceed- 
ing to  collect  the  same,  whereupon  plaintiff  paid  Horton  the  amount 
claimed  and  brouglit  this  action  against  the  defendant  to  recover 
the  twenty  dollars  paid  to  him. 

As  to  the-  relations  existing  between  the  defendant  and  Horton 
there  can  be  no  doubt.  It  is  undisputed  that  lie  was  doing  business 
for  Horton  and  in  his  name.  The  plaintiff  testified  that  he  under- 
stood that  Horton  owned  the  goods  in  the  store  and  that  the  defend- 
ant was  working  for  him,  and  "  I  understood  the  same  when  I  paid 
him  the  ten  dollars  and  the  same  when  I  paid  him  the  twenty 
dollars." 

There  is  no  evidence  in  the  case  tending  to  establish  the  fact  of 
agency  for  the  plaintiff  in  this  particular  transaction.  No  evidence 
was  offered  showing  or  tending  to  show  that  the  defendant  bound 
himself  by  an  express  promise  to  the  plaintiff  to  pay  the  money  to 
Horton,  or  that  he  assumed  any  duty  in  his  individual  character  or 
which  did  not  devolve  upon  him  purely  from  his  employment  by 
Horton.     Hence,  the  question  is  presented  whether  an  agent,  acting 
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within  the  scope  of  his  authority,  can  be  held  liable  by  any  other 
person  than  his  principal  for  money  properly  received  by  hiui  in 
the  name  and  business  of  the  principal. 

The  case  of  Sfniih  v.  President,  c&c.y  of  Essex  County  Bank 
(22  Barb.  627)  is  a  direct  authority  against  the  right  to  sustain  such 
an  action.  It  was  there  held  that  a  payment  to  an  agent  who  has 
authority  to  collect  is  a  payment  to  the  principal  and  an  absolute 
discharge  of  the  debt,  and  that  it  is  a  matter  of  no  sort  of  con- 
sequence, so  far  as  the  debtor  is  concerned,  whether  the  agent 
accounts  for  it  or  misapplies  it. 

In  the  case  of  Hall  v.  Lauderdale  (46  N.  T.  70)  it  was  held  that 
an  actio!!  cannot  be  maintained  against  an  agent,  although,  having 
money  of  his  principal  in  his  hands,  applicable  to  the  payment  of 
the  debt  of  his  principal,  he  refuses  to  pay  it.  The  court,  through 
Judge  Andrews,  said :  "  The  defendant  was  responsible  to  the 
principal,  and  to  the  principal  alone,  for  any  omission  or  neglect  of 
duty  in  the  matter  of  his  agency." 

The  case  of  Calvin  v.  IlolbrooJc  (2  N.  T.  126)  recognizes  this 
same  principle.  Tlie  court  there  said  :  "  The  rule,  it  is  believed,  is 
universal,  that  a  known  agent  is  not  responsible  to  third  persons  for 
acts  done  by  him  in  pursuance  of  an  authority  riglitfully  conferred 
upon  him.  The  very  notion  of  an  agency  proceeds  upon  the  sup- 
position that  what  a  man  may  lawfully  do  by  a  substitute,  when 
performed,  is  done  by  liimself,  and  the  individuality  of  the  agent  so 
far  is  merged  in  that  of  the  principal.  It  is  also  settled,  if  any- 
thing can  be  established  by  authority,  that  an  agent  is  not  liable  to 
third  persons  for  an  omission  or  neglect  of  duty  in  the  matter  of 
his  agency,  but  that  the  principal  is  alone  responsible."  {Cooper  v. 
Tim,  16  Misc.  Rep.  372.) 

There  is  a  class  of  cases  to  which  tlie  respondent  refers  in  which 
the  responsibility  of  agents  and  servants  has  been  upheld.  They 
are  cases  where  the  principal  had  no  right  to  receive  tlie  money, 
and,  of  course,  could  confer  none  upon  the  agent,  or  where  it  was 
paid  by  mistake,  or  where  the  agent  exceeded  his  authority,  or  was 
guilty  of  misfeasance,  not  as  an  agent  or  servant  but  as  a  wro?ig- 
doer,  or  where  payment  was  induced  by  a  wrongful  act  of  the  agent, 
or  there  was  an  explicit  agreement  to  return  it. 

These  cases  diflfer  from  a  case  like  this,  where  the  agent  had  a 
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right  to  receive  the  money  for  his  principal  and  receives  it,  not  in 
his  individaal  capacity,  but  as  the  agent  of  the  creditor  and  for  his 
use. 

No  case  has  been  cited,  and  I  think  none  can  be  found,  where  an 
agent  or  servant  has  been  held  under  such  circumstances. 

The  County  Court  was,  therefore,  wrong  in  affirming  the  judg- 
ment of  the  justice.  It  should  be  reversed,  as  well  as  the  judgment 
in  Justice's  Court,  with  costs  in  this  court  and  in  the  County 
Court. 

All  concurred,  except  Chesteb,  J.,  dissenting. 

Judgment  of  the  County  Court  and  Justice's  Court  reversed, 
with  costfc  in  this  court  and  in  the  County  Court. 


Edwiw  Garrison,  Appellant,  v.  Lester  Hutton  and  Bobebt  K. 
IIuTTON,  Respondents. 

Third  Department.  March  13,  1907/ 

Landlord  and  tenant  —  breach  of  covenant  for  quiet  eiijoyment — when 

landlord  liable. 

In  an  action  by  a  tenant  against  his  landlord  for  the  breach  of  a  covenant  for 
qaiet  enjoyment  it  appeared  that  the  keys  of  the  building  were  by  consent  left 
with  third  persons  for  delivery  to  the  plaintiff,  but  he  could  not  obtain  the 
keys.  It  appeared  moreover  that  the  landlord  refused  possession  unless  the 
tenant  agreed  to  pay  half  of  the  expense  of  repairing  frozen  water  pipes. 

JBM,  that  a  reversal  of  Judgment  for  damages  for  breach  of  covenant  was  not 
warranted. 

Appeal  by  tbe  plaintiff,  Edwin  Garrison,  from  an  order  of  the 
County  Court  of  Ulster  county,  entered  in  the  office  of  the  clerk  of 
said  county  on  the  7th  day  of  March,  1906,  reversing  a  judgment 
of  the  City  Court  of  the  city  of  Kingston  in  favor  of  the  plaintiff 
and  granting  a  new  trial. 

jr.  Frank  O^Reilly  and  John  D.  Eckert^  for  the  appellant 

Chanrles  IT.  Walton^  for  the  respondents. 
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Sewell,  J.  : 

The  unchallenged  facts  are  that  the  defendants  leased  to  the 
plaintiflE  the  first  and  second  floors  of  tlieir  building  for  five  months 
from  December  1,  1904,  at  a  monthly  rental  of  seventy  dollars, 
payable  in  advance  ;  that  the  first  month's  rent  was  paid ;  that  the 
lease  was  under  seal,  and  embraced  in  it  was  a  covenant  that  the 
plaintiflE  "shall  and  may  peaceably  and  quietly  have,  hold  and 
enjoy  the  said  demised  premises  for  the  term  aforesaid."  It  appears 
that  it  was  understood  and  agreed  that  the  keys  would  be  left 
next  door  with  some  Italians,  and  would  be  there  when  the 
plaintiff  wanted  them ;  that  the  plaintiff  made  repeated  efforts  to 
obtain  the  keys,  but  was  unable  to  do  so  or  gain  possession  of  the 
premises. 

It  appears  by  the  evidence  of  the  plaintiff  that  on  the  twenty-fifth 
day  o{  December  one  of  the  defendants  said  to  him  that  the  plumb- 
ing was  frozen  up  and  the  expense  would  be  $150,  and  that  ^'  We 
cannot  afford  to  let  you  go  in  tliere  unless  you  pay  half  the 
expenses  of  this  plumbing,"  and  that  the  defendants  refused  to  let 
him  in  unless  he  paid  one  half  of  the  plumbing  bill.  The  testimony 
of  the  plaintiff  as  to  the  efforts  made  to  obtain  possession  was  cor- 
roborated by  the  evidence  of  other  witnesses,  and  we  are  unable  to 
agree  with  the  learned  county  judge  in  the  statement  that  it  was 
vague,  unsatisfactory  and  contradictory.  There  was  a  conflict  of 
evidence  upon  this  question  and  as  to  whether  the  defendants 
refused  to  permit  the  plaintiff  to  occupy  the  premises,  but  we  think 
the  evidence  was  at  least  as  strong  and  convincing  in  behalf  of  the 
plaintiff  as  of  the  contesting  defendants.  However  that  may  be, 
there  was  not  such  a  strong  preponderance  of  proof  in  favor  of  the 
defendants  as  to  warrant  a  reversal  as  against  the  weight  of  evidence 
under  tlie  rule  laid  down  in  Murtagh  v.  Demjpsey  (85  App.  Div. 
204). 

It  is  true  that  a  covenant  for  quiet  enjoyment  inaports  no  war- 
ranty, express  or  implied,  as  respects  the  acts  of  strangers  (G'^arrfn^ 
V.  Keteltas^  3  Ilill,  330),  but  it  is  well  settled  that  if  tlie  lessor  him- 
self denies  the  lessee's  right  and  refuses  to  permit  him  to  occupy  the 
premises,  or  if  he  is  directly  connected  with  the  withholding  of  the 
property,  the  lessee  may  bring  his  action  for  the  damages  sustained* 
[TruU  V.  Granger,  8  N.  T.  115.) 
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The  order  of  the  County  Court  should  be  reversed  and  the  judg- 
ment of  the  City  Court  affirmed,  with  costs  in  this  court  and  in 
the  County  Court. 

All  concurred. 

Order  of  the  County  Court  reversed  and  the  judgment  of  the 
Justice's  Court  affirmed,  with  costs  in  this  court  and  in  the  County 
Court. 


The  People  of  the  State  of  New  York  ex  rel.  Fred  Dauohy 
Appellant,  v.  Sebastian  W.  Pitts,  as  Sheriff  of  the  County  of 
Albany,   New   York,   and    Custodian    of    the   Albany   County 
Penitentiary,  Eespondent. 

Third  Department,  March  13,  1907. 

Crime  —  habeas  corpus  —  wlien  warrant  of  commitmeiit  sufflcient. 

The  warrant  of  commitment  of  one  convicted  of  crime,  except  in  capital  cases, 
need  not  be  signed  by  the  judge  or  justice  who  pronounced  judgment  or  by 
a  clerk  of  the  court.  Under  section  486  of  the  Code  of  Criminal  Procedure  a 
certified  copy  of  the  judgment  as  entered  on  the  minutes  is  sufficient  warrant 
for  the  execution  of  judgment. 

Appeal  by  the  relator,  Fred  Daucliy,  from  an  order  made  by 
the  recorder  of  the  city  of  Albany  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Albany  on  the  8th  day  of  January,  1907,  dis- 
missing a  writ  of  habeas  corpus  and  remanding  the  relator  to  the 
custody  of  the  respondent. 

James  J.  Byard^  Jr,^  for  the  appellant. 

George  Addington^  Robert  H.  McOormiG  and  Ulyses  G,  Welch^ 
for  the  respondent. 

Sewell,  J. : 

The  relator  sued  out  a  writ  of  habeas  corpus,  claiming  to  be 
illegally  deprived  of  his  liberty  by  the  custodian  of  the  Albany 
County  Penitentiary. 

It  appears  that  he  was  held  under  a  judgment  of  the  Otsego 
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County  Court,  which  recites  tliat  the  defendant  was  duly  indicted 
for  the  crime  of  assault  in  the  second  degree ;  that  he  was  duly 
arraigned  and  plead  not  guilty ;  that  he  was  duly  tried  by  the  court 
and  a  jury,  and  convicted  upon  such  trial  of  the  crime  of  assault  in 
the  third  degree ;  that  the  district  attorney  moved  for  judgment ; 
that  the  defendant  waived  his  right  to  delay,  and  requested  to  be 
sentenced  at  once,  and  thereupon  the  said  Fred  L.  Dauchy  was  "by 
the  law  and  the  court,  on  this  7th  day  of  August,  sentenced  to  be 
confined  in  the  Albany  County  Penitentiary  for  the  term  of  nine 
months." 

The  recorder,  after  hearing  the  relator,  declined  to  discharge  him, 
and  remanded  him  to  the  custody  of  the  custodian  of  the  Albany 
County  Penitentiary,  to  be  confined  therein  in  accordance  with  the 
terms  of  his  sentence,  and  dismissed  the  writ. 

The  relator  claims  that  he  is  not  detained  by  virtue  of  a  proper 
warrant  of  commitment,  in  that  the  paper  purporting  to  be  a  copy 
of  the  record  of  the  Otsego  County  Court  is  unsigned,  and  does  not 
conform  to  the  requirements  of  sections  486  and  487  of  the  Code 
of  Criminal  Procedure. 

There  is  no  provision  requiring  a  warrant  of  commitment  to  be 
signed  by  the  judge  or  justice  pronouncing  judgment,  or  by  a  clerk 
of  the  court,  on  the  trial  of  such  an  indictment.  Section  486  of  the 
Code  of  Criminal  Procedure  provides  that  the  authority  for  the 
execution  of  a  judgment,  except  of  death,  is  a  certiiied  copy  of  the 
entry  thereof  upon  the  minutes ;  that  it  must  be  furnished  to  the 
officer  whose  duty  it  is  to  execute  the  judgment,  and  that  no  other 
warrant  or  authority  is  necessarj''  to  justify  or  require  its  execution. 

Section  489  provides  that  "if  the  judgment  bo  imprisonment, 
except  in  a  county  jail,  the  sheriff  must  deliver  a  copy  of  the 
entry  of  the  judgment  upon  the  minutes  of  the  court,  together  with 
the  body  of  the  defendant,  to  the  keeper  of  the  prison  in  which  the 
defendant  is  to  be  imprisoned."  The  judgment  referred  to  in  those 
sections  is  the  sentence  of  the  court,  and  a  certified  copy  of  it  as 
entered  on  the  minutes  is  all  that  is  required. 

As  was  said  in  Peopl'S  ex  rel,  Trabior  v.  Baker  (89  N.  Y.  460) : 
"  The  relator  was  not  detained  or  required  to  be  detained  by  virtue 
of  any  warrant.  lie  was  detained  by  virtue  of  the  judgment  of 
the  court,  and  that  judgment  was  a  sufficient  authority  for  his 
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detention.  The  warrant  of  commitment  is  simply  an  authority  and 
direction  to  the  sheriff  or  otlier  officer  to  convey  the  prisoner  to 
tlie  penitentiary.  That  needs  not  necessarily  to  be  left  with  the 
keeper.  If  he  has  no  other  evidence  of  his  authority  to  detain  the 
prisoner,  he  should  have  that.  But  if  the  officer  who  brings  a 
prisoner  to  the  penitentiary  furnished  the.  keeper  with  a  certified 
copy  of  the  judgment  of  the  court,  then  that  is  sufficient  evidence 
of  the  keeper's  authority,  and  he  needs  to  have  no  other.'*  {People 
V.  Bradner,  107  K  Y.  4.) 

I  think  the  order  of  the  recorder  should  be  affirmed. 

All  concurred. 

Order  affirmed. 


Thomas  C.  Rowb,  Appellant,  v.  William  E.  Grangeb  and  Others, 

Respondents. 

Third  Department,  Karch  18,  1907. 

Vendor  and  purchaaer — when  bidder  on  execution  sale  vrho  fails  to  com- 
plete purcliaae  not  entitled  to  property  sold  —  wlien  purchaser  loses 
title  by  judgment  against  sheriff  in  another  action — costs  —  when 
separate  bills  allowable. 

A  bidder  at  the  sale  of  property  on  execution  is  not  vested  with  title  by  the 
mere  act  of  bidding  the  property  off,  and  if  payment  is  postponed  until  the 
following  day  and  in  the  meantime  the  property  is  taken  from  the  sheriff  by 
requisition  in  another  action,  the  bidder  is  not  entitled  to  the  premises. 

A  sheriff  must  sell  for  cash  and  to  consummate  a  sale  there  must  be  a  bidder, 
the  property  must  be  struck  off  and  the  bidder  must  complete  his  purchase  by 
complying  with  the  terms  of  sale. 

When  a  sheriff  accepts  a  bid  on  sale  on  execution,  but  postpones  payment  until 
the  following  day  and  the  property  is  taken  from  the  sheriff  under  requisition 
in  another  action  in  which  the  plaintiff  succeeds,  the  judgment  in  that  action 
Is  binding  on  the  prior  bidder  even  though  the  sheriff  by  postponing  the  time 
of  payment  be  considered  to  have  become  the  bailee  of  the  purchaser. 

In  an  action  at  law  defendants  who  separately  appear  and  answer  may  tax  sepa- 
rate bills  of  costs  unless  it  be  shown  that  they  are  united  in  interest  or  collu- 
sively  appear  by  separate  attorneys  in  bad  faith  for  the  purpose  of  enhancing 
the  costs. 

Extra  allowance  affirmed. 

Appeal  by  the  plaintiff,  Thomas  C.  Howe,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
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of  the  clerk  of  the  county  of  Albany  on  tlie  22d  day  of  September, 
1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Albany  Trial  Term  without  a  jury,  dismissing  the  plaintilTs  com- 
plaint, and  also  from  an  order  entered  in  said  clerk's  office  on  the 
13th  day  of  November,  1906,  denying  the  plaintiffs  motion  for  a 
retaxation  of  costs. 

Andrew  J.  Nellis  and  David  II.  Stanwix^  for  the  appellant. 

John  Cadman  and  E.  F.  MGCormick^  for  the  respondents. 

Sewell,  J. : 

The  principal  question  in  this  case  is  whether  the  sale  by  the 
sheriflE  of  the  property  in  question  was  completed. 

The  property  was  duly  exposed  for  sale  October  6,  1904,  under 
executions  issued  against  the  property  of  the  Yuengling  Hudson 
New  York  Breweries,  and  was  bid  off  by  the  appellant  for  about 
$1,600.  On  the  day  of  sale  the  appellant  offered  to  pay  the  amount 
of  his  bid,  and  the  sheriff  said,  "  Let  it  go  until  to-morrow  morning, 
then  you  can  pay  for  it  and  take  it  away."  The  next  morning, 
before  the  appellant  offered  to  pay  the  amount  bid,  the  property 
was  taken  from  the  possession  of  the  sheriff  by  the  coroner  under  a 
requisition  issued  in  an  action  in  which  the  defendants  herein  were 
plaintiffs  and  the  sheriff  was  defendant. 

The  action  was  brought  to  trial  and  a  judgment  was  entered  in 
favor  of  the  defendant  therein,  which  awarded  him  the  possession 
of  the  property  or  $2,000,  "  in  case  the  possession  thereof  is  not 
delivered  to  the  defendant." 

April  27,  1905,  the  plaintiffs  in  that  action  paid  to  the  sheriff  the 
amount  directed  to  be  paid,  in  lieu  of  the  delivery  of  the  property, 
and  retained  possession.  On  the  same  day  the  plaintiff  herein  ten- 
dered to  the  sheriff  the  amount  bid  by  him  at  the  sale,  less  fifty 
dollars  paid  October  8,  1904,  wliich  the  sheriff  refused  to  receive. 

The  appellant  contends  that  there  was  a  valid  sale  of  the  prop- 
erty in  question,  and  that  it  was  complete  when  it  was  struck  off 
to  him. 

We  are  of  the  opinion  that  this  claim  is  not  well  founded.  It  is 
not  enough  that  property  is  bid  off  at  a  sale  on  execution.  The  legal 
title  is  not  divested  or  transferred,  nor  is  the  execution  satisfied  by 
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the  single  act  of  bidding  it  off.  In  such  a  sale,  as  in  all  sales  at  pub- 
lic auction,  three  things  are  necessary  to  consummate  it.  There 
must  be  a  bidder  ;  the  property  must  be  "struck  off"  or  "  knocked 
down,"  and  tlie  bidder  must  complete  his  purchase  by  complying 
witli  the  terms  of  the  sale. 

It  is  too  well  settled  in  this  State  to  be  questioned  that  a  sheriff 
must  sell  for  cash ;  that  payment  of  the  amount  bid  is  one  of  the 
conditions  of  the  sale  imposed  by  law,  and  that  if  a  bidder  to  whom 
property  is  struck  off  refuses  or  omits  to  make  payment  the  sheriff 
must  avoid  the  sale  and  resell  it. 

This  rule  is  intended  to  protect  the  defendant  in  the  execution  as 
well  as  the  judgment  creditor,  by  securing  to  the  former  the  con- 
tinuing right  of  ownership  until  the  amount  bid  for  the  property  is 
actually  paid. 

Applying  this  rule  to  the  present  case,  it  is  seen  that  the  appellant 
did  not  obtain  title  to  the  property  in  question  but  only  a  right  to 
acquire  it  by  paying  the  purchase  money  and  perfecting  the  sale, 
which  it  is  admitted  he  did  not  do. 

This  doctrine  was  held  and  expressed  in  the  case  of  Holmes  v. 
Richinond  (19  Hun,  G31).  In  that  case  the  sheriff  offered  the  prop- 
erty for  sale  on  an  execution,  and  it  was  struck  off  to  Swinburne 
&  Co.,  who  said  they  were  not  ready  to  pay  then,  but  would  pay 
the  bid  in  the  morning  when  the  banks  were  open,  and  the  sheriff 
assented  to  giving  them  the  time  until  the  next  morning  at  ten 
o'clock.  The  next  morning  before  Swinburne  &  Co.  appeared  to 
pay  their  bid,  one  of  the  defendants  in  the  executions  appeared 
at  the  sheriff's  office  and  paid  the  amount  of  the  execution  to  the 
sheriff;  afterwards  Swinburne  &  Co.  appeared  and  offered  to  pay 
their  bid,  but  the  sheriff  refused  to  receive  it.  The  court,  at  General 
Term,  said  :  "  We  think  the  nonsuit  was  entirely  correct.  The  iirst 
sale  was  not  completed,  but  the  sheriff  gave  the  bidder  time  to  pay 
the  money  bid,  which  he  had  no  authority  for  doing.  He  could  not 
make  a  valid  sale  except  for  cash,  and  the  sale  was  not  complete 
until  the  payment  of  the  money  bid." 

It  is  not  necessary,  however,  in  order  to  support  the  judgment, 
to  maintain  that  the  appellant  did  not  acquire  a  good  title  to  the 
property.  If  it  be  assumed  that  the  title  to  the  property  passed  to 
him  when  it  was  struck  off  at  the  sale,  that  there  was  a  construo- 
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tive  delivery  to  tlie  shoriff,  and  the  property  was  left  with  him  to 
be  delivered  npon  a  subsequent  occasion,  it  follows  that  the  sheriff 
was  a  bailee ;  tliat  he  represented  the  appellant  in  the  former  action 
and  held  the  amount  paid  in  satisfaction  of  the  judgment  recovered 
therein  in  trust  for  him. 

Under  such  circumstances  there  can  be  no  doubt  that  the  judg- 
ment bars  this  action  as  effectively  as  thougli  the  former  action  had 
been  brought  directly  against  the  plaintiff  herein.  As  was  said  by 
the  court  in  Baird  v.  Daly  (57  N.  Y.  245)  :  "A  recovery,,  either 
by  the  bailor  or  the  bailee,  is  a  bar  to  an  action  by  tlie  other  party. 
{Green  v.  CUrhe,  12  N.  Y.  343.)  " 

The  appeal  from  the  order  denying  the  motion  for  a  retaxation 
of  costs  presents  the  question  whether  the  defendants,  who  sepa- 
rately appeared  and  answered,  were  properly  permitted  to  tax 
separate  bills  of  costs.  The  rule,  in  an  action  at  law,  is  that 
defendants  appearing  and  answering  by  separate  attorneys  are 
entitled  to  separate  bills  of  costs,  and  that  this  right  can  only  be 
defeated  by  showing  that  the  parties  are  united  in  interest  or  collu- 
sively  appeared  by  separate  attorneys  in  bad  faith  for  the  purpose 
of  enhancing  the  costs.     (  WUliams  v.  Cassady^  22  Hun,  182.) 

No  fact  is  stated  in  the  affidavits  submitted  which  justify  the  con- 
clusion that  the  separate  appearances  were  collusive  or  for  the  pur- 
pose of  enabling  the  defendants  to  tax  more  than  one  bill  of  costs. 
They  were  not  partners  and  were  under  no  obligations  either  in  law 
or  fair  dealing  to  unite  in  their  defense,  and,  therefore,  are  entitled 
to  separate  bills. 

Whether  this  action  should  be  regarded  as  difficult  and  extraor- 
dinary, within  the  meaning  of  section  3253  of  the  Code,  was  a 
question  addressed  to  the  discretion  of  the  trial  court,  and  as  was 
said  in  Bryon  v.  Durrie  (6  Abb.  N.  C.  140)  :  "The  determination 
of  the  question  usually  involves  so  many  considerations  which  are 
addressed  to  the  discretion  of  the  judge,  that  the  appellate  court 
rarely  interferes." 

We  think  there  was  no  abuse  of  discretion  in  the  present  case, 
and  that  the  order  denying  retaxation,  as  well  as  the  judgment 
herein,  should  be  affirmed,  with  costs. 

Judgment  and  orders  unanimously  affirmed,  with  costs. 
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James  H.  Aken,  Appellant,  v.  Baenet  and  Aufbesser  Knitting 
Company,  Respondent. 

Third  Department,  March  28,  1907. 

Negligence  —  Employers'  Liability  Act —injury  on  elevator. 

The  superintendent  of  a  mill,  although  the  alter  ego  of  the  owner,  is  entitled  to 
the  benefits  of  the  Employers'  Liability  Act,  which  makes  no  distinction 
between  different  classes  of  employees. 

Although  the  master  has  posted  a  notice  forbidding  employees  from  riding  on  a 
freight  elevator,  it  is  for  the  jury  to  say  whether  the  defendant  acquiesces  in 
such  use  when  there  is  evidence  that  the  employees  were  accustomed  to  use 
it  to  the  knowledge  of  the  master,  and  a  dismissal  of  the  complaint  of  a 
superintendent  who  was  injured  on  such  elevator,  is  error. 

As  section  3  of  the  Employers'  Liability  Act  provides  that  the  question  whether 
an  employee  assumes  the  risk  of  injury  or  is  guilty  of  contributory  negligence 
by  the  continuance  in  his  employment  with  knowledge  of  the  risk  is  a  ques- 
tion of  fact,  it  is  error  to  dismiss  the  complaint  of  one  injured  on  the  freight 
elevator  upon  the  ground  that  being  near  a  landing  when  the  elevator  stopped, 
he  could  have  stepped  to  the  floor  and  attempted  to  operate  it  from  a  place  of 
safety. 

Smith,  P.  J.  and  Sewell,  J.,  dissented. 

Appeal  by  the  plaintifiF,  James  H.  Aken,  from  a  judgment  ol 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  ofBce 
of  the  clerk  of  the  county  of  Albany  on  the  2l8t  day  of  May,  1906, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Albany  Trial  Term. 

Daniel  C.  McElwain  and  James  II.  BemSj  for  the  appellant. 

J.  Murray  Downs^  for  the  respondent. 

Chester,  J. : 

The  action  is  for  negligence,  and  the  complaint  makes  the  neces- 
sary allegations  to  bring  it  under  the  Employers'  Liability  Act 
(Laws  of  1902,  chap.  600).  The  plaintiflE  was  employed  by  the 
defendant  as  superintendent  of  its  knitting  mill.  Tlie  respondent 
urges  that  because  the  plaintiff  was  the  defendant's  superintendent 
he  was  the  alter  ego  of  the  master  and,  therefore,  the  Employere' 
Liability  Act  does  not  apply.  The  fact  tliat  the  plaintiff  was  a  super- 
intendent of  the  defendant  makes  him  none  the  less  an  employee 
and  that  act  does  not  assume  to  make  any  distinction  between  dif^ 
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fereut  classes  or  kinds  of  employees,  but  is  for  the  benefit  of  all 
employees  of  whatever  grade. 

The  plaintiff  claims  he  was  injured  while  riding  upon  an  elevator 
in  going  from  the  second  to  the  fourth  floor  of  tlie  mill,  by  having 
his  right  foot  caught  between  the  edge  of  the  elevator  and  the  floor 
of  the  fourth  story.  He  claims  that  when  the  elevator  got  near  the 
fourth  floor  it  stopped  about  ten  or  twelve  inches  below  the  floor 
and  remained  there  stationary  about  a  minute ;  that  it  would  not 
move  one  way  or  the  other ;  tliat  he  took  hold  of  the  shifting  rod  and 
tried  to  move  it  up  even  with  the  floor  and  it  would  not  work ;  tliat 
after  he  had  tried  to  move  the  elevator  up  and  down  he  was  going  to 
step  off,  and  as  he  did  so  it  started  up  and  he  was  thrown  forward 
and  his  foot  caught  between  tlie  floor  and  the  elevator  and  he  suf- 
fered the  loss  of  the  great  toe  of  his  right  foot  and  other  injuries  to 
his  foot  and  ankle.  The  elevator  was  an  ordinary  freight  elevator 
and  was  operated  by  means  of  what  is  called  a  shifting  rod  attached 
to  one  of  the  side  beams,  so  that  it  could  be  operated  by  any  one  at 
any  of  the  floors.  It  could  not  be  operated  from  the  elevator  until 
it  approached  the  floor  going  up  or  coming  down,  and  one  had  to 
be  on  or  near  the  floor  before  he  could  get  hold  of  this  rod  in  order 
to  stop  or  start  the  elevator.  The  friction  gear  of  the  elevator  was 
operated  by  a  belt  and  the  claim  of  plaintiff  is  that  this  belt  was 
"slippery,  slack  and  rotten,"  and  that  the  defendant  had  been  noti- 
fied of  its  defective  condition  and  promised  to  remedy  it,  but  had 
not  done  so.  There  was  enough  evidence  on  this  branch  of  the  case  to 
make  the  question  of  the  defendant's  negligence  one  for  the  jury. 

It  was  shown  by  tlie  defendant  that  there  was  posted  in  the  mill  on 
the  elevator  on  every  floor  a  notice,  of  which  the  following  is  a  copy  : 

"  Caution. 
"  Employees  are  forbidden  from  riding  on  this  elevator. 
"  Anyone  riding  on  same  does  so  at  their  own  peril.     This  elevator 
is  for  f eight  only. 

"COMMEECIAL  KNITTING  MILL  CO." 

The  name  signed  thereto  was  that  of  the  prior  occupant  of  tho 
mill.  The  plaintiff  denied,  in  his  evidence,  that  the  caution  sign 
or  notice  was  posted  on  the  elevator  during  the  time  he  was 
employed  in  the  mill,  and  denied  knowledge  of  such  notice.  But 
whether  the  notice  was  posted  or  not,  as  claimed  by  the  defendant| 
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there  was  much  evidence  that  the  defendant  acquiesced  in  and, 
npon  occasion,  directed  the  use  of  the  elevator  by  its  employees  in 
going  from  floor  to  floor,  and  that  the  employees  very  generally 
used  it  for  their  convenience  when  not  engaged  in  carrying  freight, 
and  that  it  was  so  used  with  the  knowledge  of  the  officers  of  the 
defendant.  This  was  denied  by  the  defendant,  and  there  was  thus 
raised  a  clear  question  of  fact  for  the  determination  of  the  jury. 

It  is  also  urged  on  the  part  of  respondent  tliat  the  complaint  was 
properly  dismissed,  for  the  reason  that  after  the  elevator  came  to  a 
stop  when  within  about  a  foot  of  the  floor  to  which  the  plaintiff 
was  going,  he  could  have  stepped  from  the  platform  of  the  elevator 
to  the  floor  and  been  in  a  place  of  absolute  safety,  and  that  he  could 
then  have  manipulated  the  shifting  rod  from  that  place  with  safety, 
and  because  he  chose  to  stand  upon  the  elevator  while  doing  this 
he  voluntarily  assumed  the  risks  incident  thereto.  There  would  be 
great  force  in  this  contention  were  it  not  for  the  Employers'  Lia- 
Irility  Act,  which  provides  in  section  3  that  "  the  question  whether 
the  employee  understood  and  assumed  the  risk  of  such  injury,  or 
was  guilty  of  contributory  negligence,  by  his  continuance  in  the 
same  place  and  course  of  employment  with  knowledge  of  the  risk 
of  injury,  shall  be  one  of  fact,  subject  to  the  iisual  powera  of  the 
court  in  a  proper  case  to  set  aside  a  verdict  rendered  contrary  to  the 
evidence."  We  think,  therefore,  it  could  not  be  said  as  a  matter 
of  law  that  the  plaintiff  assumed  the  ri{?k,  nor  that'he  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 

Construing,  as  we  must  on  this  appeal,  all  disputed  facts  as  estab- 
lished in  favor  of  the  plaintiff,  and  drawing  the  most  favorable 
inferences  deducible  from  the  evidence,  as  we  are  required  to  do, 
we  think  the  case  should  have  been  submitted  to  the  jury  in  the 
first  instance,  and  its  verdict  taken  subject  to  the  right  of  the  court 
to  set  it  aside  if  it  should  be  deemed  to  be  against  the  evidence  or 
the  preponderance  thereof. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  SMrrn,  P.  J.,  and  Sewell,  J.,  dissenting. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 

App.  Div.— Vol.  CXVIII.        30 
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John  Mo  Vet,  Appellant,  v.  Security  Mutual  Life  Insubanob 
Company,  Eespondent. 

Third  Department,  March  28, 1907. 

Practice  —  pleading  —  amending   prayer  for  relief — when   service   of 
formal  amended  complaint  not  necessary. 

Although  the  prayer  for  relief  is  not  a  part  of  the  cause  of  action  it  is  part  of 
the  complaint,  and  a  motion  to  amend  the  prayer  is  a  motion  to  amend  the 
complaint. 

But  upon  such  amendment  not  affecting  the  facts  alleged,  where  it  is  merely 
sought  to  ask  equitable  relief  instead  of  money  damages,  a  plaintiff  is  not 
required  to  serve  a  copy  of  the  proposed  amended  complaint  with  the  motion 
papers;  especially  so,  when  the  proposed  prayer  for  relief  is  set  out  in  the 
moving  papers. 

Appeal  by  the  plaintiff,  John  McVey,  from  an  order  of  the 
Supreme  Court,  made  at  the  Broome  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Broome  on  the  19th  day  of 
February,  1907. 

S»  Mack  Smithy  for  the  appellant. 

ffinmariy  Howard  cfe  Kattell  and  Frederic  William  JenJcvM^ 
for  the  respondent. 

Chester,  J. : 

The  order  appealed  from  denies  the  plaintiff's  motion  to  correct 
the  prayer  for  relief  iji  his  complaint  and  to  have  the  cause  trans- 
ferred from  the  trial  jury  to  the  equity  calendar  of  the  court,  on  a  pre- 
liminary objection  that  no  proposed  amended  complaint  was  served 

The  prayer  for  relief  was  for  a  money  judgment  only.  At  the 
time  of  the  commencement  of  the  action  it  had  been  decided  by 
this  court  in  a  similar  action  against  this  defendant  that  upon  the 
facts  alleged  and  proved  the  plaintiff  was  entitled  to  a  money  judg- 
ment. {Kelly  V.  Security  Mutual  Life  Ins,  Co,y  106  App.  Div. 
352.)  Upon  an  appeal  to  the  Court  of  Api^eals  it  was  held  that 
upon  such  facts  the  plaintiff  was  entitled,  if  anytliing,  to  a  judgment 
in  equity  only.     (186  N.  Y.  16.) 

The  appellant  contends  that  a  motion  to  correct  the  prayer  for 
relief  is  not  a  motion  to  amend  the  complaint,  and  cites  authorities 
holding  that  the  prayer  for  relief  forms  no  part  of  the  cause  of 
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action.  But  under  subdivision  3  of  section  481  of  the  Code  of 
Civil  Procedure  it  is  provided  that  the  complaint  must  contain  '*a 
demand  of  the  judgment  to  which  the  plaintiff  supposes  himself 
entitled."  So  that  while  the  prayer  for  relief  is  no  part  of  the 
cause  of  action  it  is  a  part  of  the  complaint. 

This  motion  was,  therefore,  one  to  amend  the  complaint.  Not- 
withstanding this  we  do  not  agree  with  the  respondent's  counsel 
that  under  the  authorities,  as  applied  to  the  facts  here,  the  plaintiff 
was  required  to  serve  a  copy  of  the  proposed  amended  complaint 
with  his  motion  papers.  When  a  party  seeks  to  amend  his  cause  of 
action  tliat  is  a  salutary  rule  which  should  be  adhered  to,  but  here 
the  plain tiflE  expressly  disclaims  any  intention  or  desire  to  amend 
his  cause  of  action.  The  reason  of  the  rule  is  that  the  court  and 
the  opposing  party  may  be  advised  of  the  exact  form  and  language 
of  the  proposed  pleading  as  amended.  The  defendant  has  a  state- 
ment of  all  the  facts  constituting  the  cause  of  action  in  the  com- 
plaint already  served  and  to  which  it  has  interposed  its  answer.' 
The  plaintiff  is  not  seeking  in  any  way  to  change  this  cause  or  the 
facts  constituting  it.  With  his  motion  papers  and  in  his  notice  of 
motion  he  states  fully  the  exact  language  of  the  prayer  for  equi- 
table relief  which  he  desires  to  have  inserted  in  the  complaint  in 
the  place  of  the  prayer  for  a  money  judgment  which  he  asks  to  have 
stricken  out.  The  defendant,  therefore,  is  just  as  fully  advised  of 
the  exact  terms  of  the  entire  proposed  amended  complaint  as  if  one 
had  been  served  with  the  notice  of  motion.  The  reason  for  the 
application  of  the  rule  not  existing  here,  we  think  it  should  not 
have  been  applied,  and  as  the  only  purpose  of  the  amendment 
appears  to  have  been  to  get  the  case  on  the  equity  calendar  for  trial 
and  to  remove  it  from  the  law  calendar,  we  think  it  should  have 
been  allowed. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  printing  disbursements  to  the  appellant,  and  the  motion 
granted  on  payment  by  defendant  of  ten  dollars  costs  of  motion, 
with  leave  to  the  defendant,  in  view  of  the  demand  for  equitable 
instead  of  legal  relief,  to  serve  an  amended  answer,  if  it  should  be 
advised  to  that  effect. 

All  concurred. 
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Order  appealed  from  reversed,  with  ten  dollars  costs  and  dis- 
bursements to  the  appellant,  and  motion  granted  on  payment  by 
plaintifiE  of  ten  dollars  costs  of  motion,  with  leave  to  defendant,  in 
view  of  the  demand  for  equitable  instead  of  legal  relief,  to  serve  an 
amended  answer  if  it  should  be  advised  to  that  eflEect. 


Robert  M.  S.  Putnam,  Eespondent,  Appellant,  v.  Lincoln  Safe 
Deposit  Company,  Respondent,  Impleaded  witli  Harry  P. 
Pendrick,  as  Administrator  with  the  Will  Annexed  of  Mary  S. 
Putnam,  Deceased,  and  Others,  Appellants,  Respondents,  and 
Corliss  Sheldon,  as  Administrator  with  the  Will  Annexed  of 
John  R.  Putnam,  Deceased,  Appellant. 

Third  Department,  March  28,  1907. 

Trust  —  liability  of  representative  of  deceased  life  beneficiary  for 
trust  moneys  misappropriated  —  when  Statute  of  Limitations  not 
available. 

Action  to  determine  the  right  of  remaindermen  in  certain  trust  property  alleged 
to  have  been  misappropriated  by  the  trustee  and  life  tenant.  It  was  estab- 
lished by  a  prior  decision  that  under  the  testator's  will  a  trust  was  created  for 
the  benefit  of  the  testator's  daughter  for  life  with  remainders  over  to  her  three 
children.  During  the  administration  of  the  trust  the  trustee  turned  over  large 
portions  of  the  estate  to  the  life  beneficiary  who  had  dealt  with  it  as  her  own 
as  if  not  impressed  with  a  trust.  An  accounting  by  representatives  of  the 
deceased  trustee  and  life  beneficiary  being  sought  in  the  present  action, 

Held,  that  the  Statute  of  Limitations  did  not  begin  to  run  in  favor  of  the  life 
tenant  and  as  against  the  remaindermen  until  the  death  of  the  life  tenant; 

That  as  the  life  tenant  received  the  property  with  knowledge  of  the  trust  and 
that  it  would  go  to  the  remaindermen  at  her  death,  she  held  as  trustee  de  ton 
tort  and  was  not  entitled  to  the  benefit  of  the  Statute  of  Limitations  during 
her  life; 

That  shares  of  stock  in  mining  corporations  of  foreign  States  were  not  to  be 
treated  as  real  estate  as  to  which  the  testator  died  intestate  by  reason  of  not 
having  three  witnesses  to  his  will  as  required  in  said  States,  in  the  absence  of 
proof  that  such  property  was  real  property  by  the  foreign  laws.  Hence,  such 
stock  received  by  the  trustee  from  the  testator  should  be  accounted  for  as  part 
of  the  estate  in  which  the  remaindermen  should  share; 

That  the  judgment  of  a  foreign  court  in  an  action  to  compel  the  transfer  of  a 
legal  title  to  said  mining  stocks  was  not  binding  upon  remaindermen  not  made 
parties  to  the  action; 
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That  stock  purchased  with  the  proceeds  of  stock  formerly  owned  by  the  testator 
was  part  of  the  trust  estate,  and  a  finding  to  that  effect  should  he  made  when 
it  appeared  that  the  life  beneficiary,  having  received  insurance  moneys  from  a 
loss  by  fire,  purchased  the  stock  with  the  insurance  moneys  but  made  good  the 
loss  upon  her  property  by  moneys  drawn  from  the  trust  funds; 

That  a  court  of  equity  will  preserve  a  trust  estate  intact,  and  where  the  trustee 
and  life  beneficiary  having  knowledge  of  the  trust  have  commingled  the  trust 
moneys  with  their  own  and  no  rights  of  creditors  or  equities  of  innocent  third 
persons  have  intervened,  the  burden  is  upon  the  representatives  of  the  trustee 
and  life  beneficiary  to  show  clearly  that  securities  as  to  which  the  title  is  in 
issue  were  not  purchased  with  the  trust  funds; 

That  the  remaindermen  were  entitled  to  recover  the  amount  of  trust  moneys 
applied  for  the  improvement  of  the  lands  of  the  life  beneficiary; 

That  the  remaindermen  were  entitled  to  recover  on  a  note  given  by  the  life  bene- 
ficiary to  the  trustee  in  settlement  of  a  shortage  in  the  trust  estate  by  reason  of 
moneys  received  to  her  own  use; 

That  when  the  representative  of  a  deceased  beneficiary  has  been  charged  with 
the  value  of  securities  bought  with  the  proceeds  of  securities  sold,  he  should 
not  be  also  held  liable  for  the  latter. 

CocHBAi^E,  J.,  dissented  in  part,  with  memorandum. 

Appeal  by  the  defendant  Corliss  Sheldon,  as  administrator,  etc., 
from  a  judgment  of  the  Supreme  Court,  entered  in  the  office  of 
the  clerk  of  the  county  of  Saratoga  on  the  30tli  day  of  March,  1906, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Saratoga 
Special  Term. 

Also  separate  appeals  by  the  defendants  Harry  P.  Pendrick,  as 
administrator,  etc.,  and  otliers,  and  by  the  plaintifif,  Eobert  M.  S. 
Putnam,  from  certain  portions  of  said  judgment. 

The  action  was  commenced  to  have  a  substituted  trustee  appointed 
in  the  place  of  the  late  Judge  John  R.  Putnam,  who  it  is  claimed, 
was  a  trustee  under  the  will  of  Robert  M.  Shoemaker,  to  execute 
such  trust ;  and  to  have  determined  the  rights  and  interests  of  the 
plaintiflE  and  his  two  brothers  and  their  mother  in  the  trust  property, 
which  was  largely  kept  in  a  box  in  the  office  of  the  defendant,  the 
Lincoln  Safe  Deposit  Company. 

The  plaintiff  Robert  M.  S.  Putnam  and  the  defendants  John  Risley 
Putnam  and  Israel  Putnam  are  children  of  said  John  R.  Putnam, 
deceased,  and  his  wife,  Mary  S.  Putnam,  and  her  only  children  and 
heii^s  at  law,  and  she  was  a  daughter  of  said  Robert  M.  Shoemaker, 
late  of  Cincinnati,  O.,  deceased.  The  action  was  commenced  after 
the  death  of  said  John  R.  Putnam  and  before  the  death  of  his 
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wife.  It  was  claimed  that  under  the  will  of  said  Robert  M.  Shoe- 
maker he  gave  certain  of  his  property  in  trust  to  said  John  R. 
Putnam  for  the  benefit  of  liis  wife  with  remainder  to  her  children. 

Soon  after  the  commencement  of  the  action  said  Mary  S.  Putnam 
died  and  Charles  II.  St  urges  was  api)ointed  temporary  administrator 
of  her  estate.  He  afterwards  died  and  the  defendant  Harry  P. 
Pendrick  was  appointed  her  administrator  with  the  will  annexed. 
The  answer  of  the  defendant  John  Kisley  Putnam  practically 
admitted  the  allegations  of  the  comphiint  and  joined  in  the  prayer 
for  relief  therein  contained.  The  representatives  of  the  estate  of 
John  R.  Putnam  and  Mary  S.  Putnam  separately  answered,  denying 
substantially  all  the  allegations  of  the  complaint. 

The  action  came  on  for  trial  at  the  Special  Term  and  resulted  in 
an  interlocutory  judgment  holding  that  under  the  will  of  Robert 
M.  Shoemaker,  John  R.  Putnam,  the  father,  took  title  to  one-fifth 
of  the  residuary  estate  thereunder  as  trustee  for  the  benefit  of  Mary 
S.  Putnam  as  life  tenant  and  her  three  children,  and  upon  her  death 
the  remainder  passed  to  her  three  children  in  equal  shares  by  virtue 
of  the  will.  The  interlocutory  judgment  decreed  an  accounting  of 
the  trust  estate  and  directed  a  reference  to  report  concerning  the 
same  and  the  situation  of  the  trust  property  and  its  equitable 
division.  (See  Putnam  v.  Lincoln  Safe  Deposit  Co,^  34  Misc.  Rep. 
333.) 

On  appeal  to  this  court  such  interlocutory  judgment  was  affirmed. 
(^^  App.  Div.  136.)  Reference  to  the  report  of  that  decision  may 
be  had  for  the  material  provisions  of  the  will  in  question.  In 
accordance  with  the  requirements  of  the  interlocutory  judgment 
the  matter  went  to  a  referee  to  take  and  state  the  account  of  the 
trust  estate.  On  the  coming  in  of  his  report  it  was  confirmed  by 
the  Special  Term  and  final  judgment  thereon  directed.  On  the 
hearing  before  the  referee  a.statement  or  inventory  made  by  Judge 
Putnam  in  1899  just  before  leaving  on  a  journey  with  his  wife  to 
the  Philippine  Islands  during  which  he  died  and  which  was  found  in 
his  safe  after  his  death,  showing  as  is  claimed  the  amount  of  the 
corpus  of  the  trust  estate,  of  what  it  consisted,  where  such  estate 
was  kej^t,  what  amount  thereof  had  been  disposed  of  and  what 
amount  had  been  purcliased  to  take  the  place  of  that  disposed  of, 
known  as  Exhibit  27,  and  also  a  note  signed  by  Mrs.  Putnam  for 
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$36,987  given  by  lier  to  liiin  as  trustee,  wliich  balanced  the  account 
as  made  by  him,  were  received  in  evidence,  and  it  was  held  at  the 
Special  Term  that  said  Exhibit  27  was  competent  evidence  against 
her  estate  as  well  as  his.  On  appeal  to  this  court  it  was  held  by  a 
divided  court  that  such  Exhibit  27  was  improperly  received  in  evi- 
dence as  against  her  estate  and  the  judgment  was  for  that  reason 
reversed  and  a  new  trial  ordered.  (87  App.  Div.  13.)  A  new  trial 
has  now  been  had  before  the  court  at  Special  Term.  (49  Misc. 
Rep.  578.) 

The  trial  court  found,  among  other  things,  "that  in  the  years 
1887  and  1888  there  was  delivered  to  John  R.  Putnam  as  trustee 
under  the  will  of  Robert  M.  Shoemaker  by  the  executore  of  Robert 
M.  Shoemaker,  deceased,  securities  and  cash  of  tlie  par  value  and 
amount  of  $176,490.75."  Tliis  amount  does  not  include  115  shares 
of  Sibley  Manufacturing  Company's  stock  of  the  par  value  of 
$11,500;  20  shares  of  the  Langley  Manufacturing  Company's  stock 
of  the  par  value  of  $2,000 ;  nor  40  shares  of  the  Augusta  Factory 
stock  of  the  par  value  of  $4,000  which  belonged  to  Robert  M. 
Shoemaker  and  which  it  is  claimed  formed  a  part  of  the  trust 
estate.  The  court  also  found  that  $104,600  of  the  said  amount  of 
$176,490.75  were  issued  to  and  in  the  name  of  Mary  S.  Putnam  by 
.  the  respective  corporations  issuing  tlie  same  and  that  with  the 
knowledge  on  her  part  of  the  trust  provisions  of  her  father's  will 
this  $104,600  in  amount  of  securities  were  transferred  to  her  by 
her  father's  executors  previous  to  said  delivery  thereof  to  John  R. 
Putnam  as  trustee  ;  that  upon  the  death  of  John  R.  Putnam  there 
was  missing  of  said  securities  and  cash  the  sum  of  $100,290.75,  and 
that  after  deducting  such  missing  cash  and  securities  there  remained 
on  hand  $76,200 ;  that  of  this  last-named  amount  $33,300  thereof 
stood  in  the  name  of  John  R.  Putnam  as  trustee,  or  were  payable 
to  bearer,  and  $42,900  of  said  securities  on  hand  stood  in  the  name 
of  Mary  S.  Putnam,  and  that  of  the  total  amount  of  $104,600  of 
securities  issued  in  Mary  S.  Putnam's  name,  $61,700  were  miss- 
ing and  were  sold  by  her,  and  for  which  she  realized  the  sum  of 
$68,410. 

There  is  also  a  finding  "  that  Mary  S.  Putnam  knew  that  the  will 
of  her  father,  R.  M.  Shoemaker,  created  a  trust,  and  was  a  party 
to  a  decree  of  the  Ohio  courts  rendered  in  the  year  1887,  which  so 
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adjudicated.  She  received  the  said  securities  payable  to  and  sold 
by  her  as  aforesaid  and  the  proceeds  thereof  for  the  purposes  of 
said  trust  to  carry  out  tlie  trust  provisions  of  said  will,  and  consti- 
tuted lierself,  by  her  intermeddling  with  and  assumption  of  the 
management  of  said  property  and  proceeds,  a  trustee  of  said  trust 
in  respect  to  said  moneys." 

The  court  decided,  in  substance,  that  the  Augusta  Factory  stock, 
the  Sibley  Manufacturing  Company's  stock  and  the  Langley  Com- 
pany's stock  and  the  proceeds  and  income  therefrom  belonged  to 
the  estate  of  Mary  S.  Putnam ;  that  290  shares  of  the  Delaware  and 
Hudson  Canal  Company's  stock  and  78  shares  of  the  New  Jersey 
Central  stock,  found  in  the  Lincoln  Safe  Deposit  box  standing  in 
her  name,  also  belonged  to  her  estate,  and  that  there  could  be  no 
recovery  for  moneys  expended  from  the  proceeds  of  the  sale  of 
missing  securities  for  improvements  on  Mrs.  Putnam's  residence, 
known  as  Putnam  j^lace,  because  of  the  bar  of  the  Statute  of  Limi- 
tations. The  court  also  decided  that  the  securities,  amounting  to 
$76,200,  now  on  hand  (including  $4,000  received  for  Sibley  bonds, 
which  had  been  sold),  and  the  income  thereon,  and  also  15  shares 
of  the  stock  of  the  First  National  Bank  of  Saratoga  Springs  and 
170  shares  of  Western  Union  Telegraph  Company  stock,  stand- 
ing in  Judge  Putnam's  name,  and  which  were  impressed  with  the 
character  of  trust  property  and  set  apart  by  him  for  that  purpose, 
should  be  divided  equally  between  the  children  of  Judge  and  Mns. 
Putnam,  and  also  that  they  are  entitled  to  recover  from  the  estate 
of  Mary  S.  Putnam  the  sum  of  $68,410,  the  amount  of  the  proceeds 
of  the  sales  by  her  of  $61,700  of  securities  standing  in  her  name, 
with  interest  from  the  date  of  her  death. 

The  estate  of  John  R.  Putnam  was  also  held  liable  to  said  parties 
jointly  with  the  estate  of  Mary  S.  Putnam  for  the  said  last-named 
sum,  with  interest.  The  court  also  awarded  a  judgment  against  the 
estate  of  Judge  Putnam  for  $24,610.75  for  the  balance  of  securities 
and  cash  which  were  received  by  him  and  which  were  not  now  on 
hand,  which  included  the  sum  of  $5,750  for  loss  of  certain  securi- 
ties occasioned  by  his  neglect  to  dispose  of  the  same  when  they  had 
that  value. 

There  was  also  awarded  against  the  estate  of  Mary  S.  Putnam  a 
judgment  upon  a  note  given  by  M.  M,  Shoemaker  for  the  interest 
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of  the  parties  in  certain  real  estate  in  Cincinnati  npon  their  joining 
in  a  conveyance  thereof,  but  the  court  declined  to  allow  a  recovery 
against  the  estate  of  Mrs.  Putnam  for  the  amount  of  her  note  for 
$36,987  given  to  her  husband  as  trustee.  The  defendant  Corliss 
Sheldon,  as  administrator  with  tlie  will  annexed  of  John  K.  Putnam, 
deceased,  has  appealed  from  the  entire  judgment,  and  the  plaintifiE 
and  the  defendants  Pendrick,  as  administmtor  with  the  will  annexed 
of  Mary  S.  Putnam,  deceased,  Israel  Putnam  and  John  Risley  Put- 
nam, have  appealed  from  portions  thereof  respectively  specified. 
Further  facts  are  stated  in  the  opinion. 

Albert  Stichiey  \_jI£,  Edward  Kelley  with  hun  on  the  brief],  for 
the  plaintiff. 

Edgar  T.  Brackett  \_A.  Pennington  Whitehead  and  liochwood 
d&  Salishtiry  with  him  on  the  brief],  for  the  defendant  John  Risley 
Putnam. 

Jaine8  TF.  Yerheck^  for  the  defendants  Harry  P.  Pendrick,  as 
administrator,  etc.,  and  others. 

Chester,  J. : 

The  controversy  arises  because  of  the  claim  of  the  defendant 
Israel  Putnam  that  liis  mother  was  the  absolute  owner  of  all  the 
property  received  from  her  father's  estate,  and  that  there  was  no 
trust  under  his  will.  Ilis  interest^  in  making  this  claim  arises  from 
the  fact  that  under  his  mother's  will  he  was  the  sole  beneficiary 
except  for  a  single  small  legacy  to  another.  So  far  as  this  court  is 
concerned  it  is  settled  that  the  estate  was  one  held  by  Judge  Putnam 
in  trust  for  the  benefit  of  his  wife  for  life,  with  remainder  over  to 
their  three  children  in  equal  shares  upon  her  death. 

It  is  evident  that  there  were  times  when  Judge  Putnam  was  of 
the  opinion  that  no  trust  was  created,  for  he  says  in  Exhibit  27, 
which  has  been  received  in  evidence  on  this  trial  against  his  estate, 
but  not  against  liers,  that  "  the  eighteenth  clause  of  the  will  does 
not  convey  the  estate  to  John  P.  Putnam  as  trustee,  but  the  said 
clause  and  the  twenty-first  bequeaths  the  property  therein  mentioned 
to  Mary  S.  Putnam.  At  the  most  the  eighteenth  clause  gives  to  John 
R.  Putnam  a  power  to  manage  and  control  the  estate  bequeathed  to 
his  wife."  This  undoubtedly  explains  very  much  of  his  conduct  with 
relation  to  this  estate,  especially  that  of  taking  and  holding  many  of 
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the  securities  in  his  wife's  uaine  and  of  commingling  the  proceeds 
with  his  own  and  her  own  private  funds  and  in  a  bank  account  in  his 
name  and  that  of  his  wife,  upon  which  either  could  draw. 

Notwithstanding  he  may  have  been  at  times  of  this  opinion,  it 
could  not  have  been  a  very  well-settled  one,  for  he  must  at  the  same 
time  have  realized  that  there  w^as  a  liability  of  his  being  charged  as 
trustee  for  this  estate,  because  when  he  received  it  he  receipted 
therefor  as  trustee  and  his  acts  all  through  the  management  of  the 
estate  were  inconsistent  with  this  opinion.  This  is  evident  not  only 
in  his  dealings  with  others,  but  with  his  wife  in  relation  thereto. 
Also  in  Exhibit  27  he  takes  credit  to  himself  for  the  amount  of  his 
commissions  and  expenses  as  trustee.  So,  too,  the  note  which  he 
took  from  his  wife  to  balance  the  trust  estate  as  shown  by  Exhibit  27 
was  made  payable  to  "John  R.  Putnam  as  Trustee  under  the 
will  of  R.  M.  Shoemaker,  deceased,"  the  body  of  this  note  being 
written  by  the  clerk  of  Judge  Putnam  under  his  direction  and  the 
note  itself  being  signed  by  her  and  delivered  to  him.  It  is  clear, 
therefore,  that  notwithstanding  the  opinion  expressed  by  Judge 
Putnam  in  Exhibit  27  to  the  contrary,  both  he  and  his  wife  regarded 
the  property  received  from  her  father's  estate  as  held  in  trust.  That 
being  their  understanding,  and  it  having  been  so  decided  by  the 
interlocutory  judgment,  the  principal  question  to  be  determined  now 
is  as  to  the  amount  of 'the  trust  estate. 

We  agree  in  many  respects  with  the  conclusions  of  the  learned 
trial  court,  but  we  will  content  ourselves  in  this  opinion  with  dis- 
cussing only  those  features  of  tlie  case  where  we  are  compelled  to 
differ  from  such  conclusions. 

In  the  first  place  we  are  convinced,  notwithstanding  the  very  able 
and  ingenuous  argument  of  the  learned  counsel  representing  Mre. 
Putnam's  estate  to  the  contrary,  that  the  Statute  of  Limitations  does 
not  stand  in  the  way  of  the  consideration  of  any  question  arising  in 
the  case  on  its  merits.  This  defense  had  not  been  interposed  at 
the  time  of  the  former  trial  but  was  first  put  in  by  the  defendant 
Pendrick,  as  administrator  w4th  the  will  annexed  of  her  estate, 
who  was  brought  into  the  action  in  1905  in  the  place  of  the  late 
Charles  II.  Sturges,  who  was  the  executor  of  her  will.  It  is  sought 
by  this  defense  to  save  her  estate  from  liability  for  such  parts 
of  the  principal  of  the  trust  estate  as  came  to  lier  hands  more  than 
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six  aud  more  than  ten  years  before  the  action  was  conimeneed 
both  the  six  and  the  ten-year  Statutes  of  Limitations  being  pleaded. 
Under  the  will  of  her  father,  as  construed  by  this  court  in  this 
action,  the  plaintiff  and  his  two  brotliers  became  upon  the  death  of 
their  mother  the  absolute  owners  as  tenants  in  common  of  the  prop- 
erty given  to  Judge  Putnam  in  trust  for  the  benefit  of  his  wife  for 
life.  The  Court  of  Common  Pleas  of  Hamilton  county,  O.,  in  an 
action  brought  for  the  construction  of  this  will,  in  which  Judge  and 
Mrs.  Putnam  and  their  three  children  were  parties,  in  1887  made  a 
decree  to  the  same  effect.  It  was  thus  established  that  all  the 
property  received  by  Judge  Putnam  pursuant  to  the  18th  clause  of 
the  will  of  his  wife's  father  was  trust  property ;  that  he  held  the 
legal  title  thereto  as  trustee  ;  that  he  so  held  it  for  lier  benefit  until 
lier  death,  and  that  upon  her  death  her  three  children  became  the 
absolute  owners  thereof  in  equal  shares  by  virtue  of  the  will.  The 
children  had  no  right  to  its  possession  or  enjoyment  so  long  as  their 
mother  lived.  It  was  not  payable  to  them  until  her  death.  It 
would  be  a  strange  rule  for  the  administration  of  trust  estates  to 
hold  that  when  the  trustee  because  of  his  belief,  mistaken  or  otherwise, 
that  the  trust  was  not  valid  or  effective,  permitted  tlie  life  tenant 
wrongfully  to  take  the  legal  title  to  the  trust  estate  without  the 
knowledge  of  the  remaindermen  so  far  as  appeal's  and  hold  it  for  a 
period  long  enough  for  the  ten-year  or  the  six-year  Statute  of  Limi- 
tations to  run,  the  remainderman,  who  begins  his  action  before 
these  statutes  have  run  against  him,  is  powerless  to  compel  a  restora- 
tion of  and  an  accounting  for  the  trust  estate. 

The  Statute  of  Limitations  does  not  begin  to  run  until  a  cause  of 
action  accrues.  This  action  was  commenced,  it  is  true,  before  the 
death  of  the  life  tenant,  but  by  reason  of  her  death  soon  thereafter 
it  has  become  practically  an  action  to  compel  the  turning  over  of 
the  trust  estate  to  the  equitable  owners  thereof. 

Under  the  circumstances  presented  here  we  do  not  think  the  stat- 
ute began  to  run  against  the  plaintiff  or  his  brothers  until  the  death 
of  their  mother.  Gilbert  v.  Taylor  (148  N.  Y.  298)  is  an  authority 
for  this  conclusion.  There  the  income  of  $10,000  was  given  to  a 
person  for  life  and  upon  her  death  said  sum  was  given  to  her  sister. 
An  infant  son  of  the  testator  was  the  residuary  legatee.  The  life 
beneficiary  was  appointed  his  testamentary  guardian  and  a  general 
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guardian  was  appointed  to  act  in  conjunction  with  the  testamentary 
guardian.  The  guardians  compelled  the  executors  and  trustees 
under  the  will  to  account  and  obtained  a  decree,  requiring  the 
executors  to  transfer  and  turn  over  the  estate  in  their  hands  to  the 
guardians.  The  guardians  ))aid  the  interest  on  the  legacy  to  tlie 
life  beneliciary  for  four  or  five  years  and  after  that  time  paid  her  a 
gross  sum  which  enabled  her  to  realize  the  interest.  Shortly  after 
the  death  of  the  life  tenant  the  remainderman  brought  the  action 
against  the  ix3siduary  legatee  to  whom  the  surviving  guardian  had 
paid  the  residue  of  the  estate  charged  with  the  burden  of  the  legacy. 
The  Statute  of  Limitations  was  set  up  in  defense  and  it  was  urged 
that  the  plaintiff's  legacy  had  vested  at  testator's  death  and  that 
more  than  ten  years  had  elapsed  since  the  cause  of  action  accrued. 
It  was  held  that  although  the  legacy  vested  at  the  death  of  the  tes- 
tator, it  did  not  become  payable  until  the  death  of  the  life  beneficiary 
and  not  until  then  did  the  cause  of  action  arise  and  that  the  defense 
of  the  Statute  of  Limitations  was,  therefore,  properly  overruled. 

To  the  same  effect  is  Zee  v.  Jlorton  (104  N.  Y.  538). 

In  Perry  on  Trusts  (5th  ed.  §  245)  it  is  said :  "  A  person  may  become 
a  trustee  by  construction,  by  intermeddling  with,  and  assuming  the 
management  of  property  without  authority.  Such  persons  are 
trustees  de  son  tort  *  *  *  During  the  possession  and  manage- 
ment by  such  constructive  trustees  they  are  subject  to  the  same 
rules  and  remedies  as  other  trustees ;  and  they  cannot  avoid  their 
liability  by  showing  that  they  were  not  in  fact  trustees,  nor  can 
they  set  up  the  statute  of  limitations." 

The  cases  cited  in  support  of  a  contrary  doctrine  have  no  force 
as  applied  to  the  facts  of  this  case  for  in  none  of  them  was  the 
statute  sought  to  be  interposed  in  favor  of  the  life  tenant  against 
the  remainderman  in  a  case  where  as  here  the  life  tenant  without 
tlie  knowledge  of  the  remaindermen  improperly  took  the  legal  title 
to  the  trust  property  to  herself  well  knowing  its  character  as  such. 

In  the  next  place  we  think  the  court  erred  in  holding  that  the 
Sibley  Manufacturing  Company  stock,  the  Langley  Manufacturing 
Company  stock  and  the  Augusta  Factory  stock  did  not  belong  to 
the  trust  estate,  but  to  the  estate  of  Mrs.  Putnam.  Tlie  Augusta 
Factory  stock  was  included  by  Judge  Putnam  in  Exhibit  27 
as  property  received  from  the  Shoemaker  estate  and  on  hand,  and 
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the  Sibley  Company  stock  and  the  Langley  Company  stock  was 
included  by  him  in  such  exhibit  as  property  of  the  estate  disposed 
of  by  him,  the  former  for  $11,448  and  the  latter  for  $2,130,  so  that  it 
is  apparent  that  he  at  least  regarded  tiiese  stocks  as  belonging  to 
the  trust  estate. 

The  Sibley  stock  and  the  Augusta  stock  were  shares  in  Georgia 
companies  and  the  Langley  stock  was  shares  in  a  South  Carolina 
company.  Those  stocks  belonged  to  Robert  M.  Shoemaker  at  the 
time  of  his  death  and  the  claim  is  that  under  the  laws  of  Georgia 
and  South  Carolina  these  stocks  were  real  estate  and  that  because 
the  laws  of  those  States  required  tliree  witnesses  to  a  will  of  real 
estate,  and  as  the  Shoemaker  will  had  only  two,  none  of  these 
stocks  passed  under  the  will,  but,  as  to  them,  the  testator  died 
intestate,  and  Mrs.  Putnam  received  them  as  hers  absolutely  as  one 
of  the  heirs  at  law  as  undevised  real  estate.  It  is  further  claimed 
that  under  the  laws  of  Georgia  shares  of  stock  of  mining  and  manufac- 
turing companies,  whose  principal  investments  are  in  real  estate  and 
machinery  attached  thereto,  are  deemed  real  property  and  under 
the  laws  of  South  Carolina  a  will  is  utterly  void  unless  subscribed 
by  three  or  more  witnesses. 

There  appears  to  be  no  proof  in  the  case  that  in  1887,  under  the 
laws  of  South  Carolina,  tlie  stock  of  a  corporation  owning  real  estate 
was  deemed  to  be  real  estate,  nor  is  there  any  proof  that  eitlier  the 
Langley,  the  Augusta  or  the  Sibley  companies  had  their  principal 
investments  in  real  estate  and  in  machinery  attaclied  thereto,  so 
that  tlie  case  is  entirely  wanting  in  evidence  to  make  these  stocks 
anything  other  than  personal  property  which  would  pass  by  the 
laws  of  the  domicile  of  the  testator  under  his  will.  Nothing  appear- 
ing in  this  record  to  show  that  these  shares  were  real  estate  in  1887, 
the  usual  rules  must  apply  and  they  must  be  deemed  to  be  personal 
property,  and  as  such  were  governed  by  the  laws  of  Ohio,  where 
the  testator  had  his  domicile.  That  being  so,  a  good  title  to  these 
stocks  passed  to  the  trustee  under  the  will. 

The  fact  that  it  was  deemed  necessary  to  go  into  the  courts  of 
South  Carolina  and  Georgia  and  take  proceedings  for  the  purpose 
of  procuring  the  transfer  of  the  legal  title  to  these  stocks  cannot 
alter  the  case  or  change  the  rights  of  these  remaindermen,  for  they 
were  not  parties  to  either  proceeding.     Xor  was  Judge  Putnam  a 
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party  to  the  proceeding  in  South  Carolina  in  his  capacity  as  trustee, 
but  only  as  an  individual.  In  the  Georgia  proceeding  Judge  Put- 
nam appears  to  have  admitted  service  of  process  as  trustee,  but 
both  proceedings  were  apparently  conducted  by  the  consent  of  the 
parties  thereto  and  as  a  convenient  method  of  securing  a  transfer 
of  the  legal  title  of  the  securities,  and  there  was  no  attempt  in 
either  to  have  determined  the  rights  of  the  beneficiaries  of  the  trust 
as  between  themselves  or  between  them  and  the  trustee.  If  there 
had  been,  all  the  beneficiaries  would  have  been  necessary  parties  in 
order  to  be  bound,  and  the  trustee  in  such  case  does  not  represent 
the  beneficiaries.  {Matter  of  Straut^  126  N.  Y.  201 ;  Carey  v. 
Broimi,  92  U.  S.  171.) 

We  think,  therefore,  that  these  stocks  stand  in  no  diflEerent  rela- 
tion to  this  estate  than  the  other  securities  which  were  received  by 
Judge  Putnam  as  a  portion  thereof,  and  that  the  Augusta  stock 
which  is  now  on  hand  should  be  divided  equally  among  the  remain- 
dermen. The  proceeds  of  the  sale  of  the  Sibley  and  the  Langley 
stocks  were  reinvested  in  other  stocks  now  on  hand  and  in  that  way 
are  to  be  also  so  divided. 

Again,  we  are  of  the  opinion  that  the  Delaware  and  Hudson 
Canal  Company  stock  and  the  stock  of  the  Central  Railway  of  New 
Jersey,  which  were  found  in  the  Lincoln  Safe  Deposit  box  standing 
in  the  name  of  Mrs.  Putnam,  sliould  be  regarded  as  part  of  the  trust 
estate.  It  is  true  tiiat  neither  of  these  stocks  ever  belonged  to  the 
testator  Shoemaker,  but  that  they  were  purchased  after  his  death. 
They  are  each  specified  by  Judge  Putnam  in  Exhibit  27  as  prop- 
erty purchased  or  held  in  place  of  that  disposed  of.  It  is  entirely 
clear  outside  of  Exhibit  27  that  it  requires  both  of  them  to 
make  the  trust  estate  good  for  the  devastavit  existing  therein, 
and  it  seems  reasonable  to  believe  that  both  were  purchased  with 
trust  money.  It  appears  that  Putnam  place,  which  stood  in  the 
name  of  Mrs.  Putnam,  was  destroyed  by  fire,  and  that  in  January, 
1891,  $25,000  of  insurance  moneys  for  such  loss  were  received  and 
deposited  in  the  joint  bank  account  of  Judge  and  Mrs.  Putnam  ; 
that  certain  New  York  Central  stock  was  soon  thereafter  purchased 
and  the  amount  thereof  paid  for  from  the  proceeds  of  such  fire 
insurance  in  a  check  drawn  by  Judge  Putnam  upon  such  bank 
account ;  that  the  New  York  Central  stock  was  thereafter  sold  and 
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tliese  290  shares  of  Delaware  and  Hudson  Canal  Company  stock 
purchased  in  place  thereof  and  paid  for  upon  a  like  check.  If  we 
stopped  here  there  would  be  much  better  foundation  for  the  claim 
that  the  Delaware  and  Hudson  stock  belonged  equitably  and  legally 
to  Mrs.  Putnam,  but  in  1892  Putnam  place  was  rebuilt,  the  title 
thereof  still  being  in  Mrs.  Putnam's  name,  and  an  amount  in  excess 
of  the  $25,000  insurance  money  was  drawn  from  this  same  bank 
account  in  which  the  insurance  moneys  had  been  deposited  and  used 
in  rebuilding  and  refurnishing  the  house,  and  in  that  way  Mrs.  Put- 
nam received  back  to  herself  an  amount  exceeding  the  amount  of 
the  insurance  moneys.  So  that  the  fact  that  this  insurance  money 
was  first  temporarily  applied  to  the  purchase  of  the  New  York 
Central  stock  and  afterwards,  upon  the  sale  of  that  stock,  to  the 
purchase  of  the  Delaware  and  Hudson  stock  is  of  no  importance, 
for  it  leaves  the  purchase  price  of  the  Delaware  and  Hudson 
stock  as  having  been  taken  from  other  funds  than  the  insurance 
moneys,  and  such  moneys  were  drawn  from  the  joint  account, 
where  the  moneys  belonging  to  the  trust  estate  as  well  as  to  Judge 
and  Mrs.  Putnam  individually  had  been  kept  and  intermingled  by 
them.  The  court  has  found  that  there  is  no  evidence  that  any 
of  the  stock  of  the  Central  Railway  of  New  Jersey  was  pur- 
chased with  trust  funds.  It  is  also  true  that  there  is  no  evidence 
that  it  was  not  purchased  with  such  funds.  There  is  a  finding  that 
thirteen  shares  of  it  were  purchased  by  Judge  Putnam  with  his 
personal  funds  and  the  certificate  therefor  issued  in  his  wife's  name. 
There  is  also  a  finding  "  that  after  the  purchase  of  the  said  Dela- 
ware &  Hudson  Canal  Co.  stock  and  Central  llailroad  of  New  Jersey 
stock,  John  E.  Putnam  received  all  dividend  checks  on  each  of 
the  said  stocks  respectively  down  to  the  time  of  his  death,  the  same 
being  payable  to  Mary  S.  Putnam,  and  the  said  stocks  were  found 
after  his  death  in  a  safe  deposit  box  leased  by  him  and  Mary  S. 
Putnam."  The  fact  that  these  stocks  were  taken  in  Mrs.  Putnam's 
name  is  not  of  much  force  in  view  of  the  further  facts  that  so  large 
a  portion  of  the  trust  estate  was  also  so  taken  directly  from  her 
father's  estate  and  so  held  during  the  life  of  the  trust.  This  course 
of  conduct  cannot  serve  to  deplete  the  trust  estate  to  the  prejudice 
of  the  rights  of  the  remaindermen. 

We  think  it  the  duty  of  a  court  of  equity  to  exert  itself  to  pre- 
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serve  the  trust  estate  intact,  and  where  the  relations  of  tlie  trustee 
and  tlie  life  beneficiary  to  each  other  and  to  the  trust  estate  were 
such  that  each  must  have  been  fully  advised  of  all  the  acts  and 
dealings  of  the  other  with  relation  thereto,  and  where  there  has 
been  such  a  commingling  by  them  of  the  trust  moneys  with  their 
individual  funds  as  appears  here,  and  no  rights  of  creditors  or  other 
equities  of  innocent  third  parties  intervening,  we  should  hold  that  the 
burden  is  cast  upon  the  representatives  of  the  trustee  and  the  life 
beneficiary  to  show  clearly  that  these  stocks  were  purchased  with  her 
money  and  not  with  that  of  the  estate,  and  that  they  equitably 
belonged  to  her.     That  has  not  been  done  in  this  case. 

There  should,  too,  we  think,  be  a  recovery  against  the  estate  of 
Mrs.  Putnam  for  the  benefit  of  the  trust  estate  in  the  amount  of 
$7,091  and  interest  for  that  amount  of  trust  funds  found  by  the 
court  to  have  been  applied  in  1892  for  improvements  on  Putnam 
place.  This  recovery  was  denied  by  the  trial  court  on  the  ground 
that  it  was  barred  by  the  Statute  of  Limitations,  which  conchision, 
as  hereinabove  stated,  w^e  think  was  erroneous. 

Finally,  we  thiiik  the  court  should  have  allowed  a  recovery 
against  the  estate  of  Mrs.  Putnam  upon  her  note  for  $36,987  and 
the  interest  thereon  from  the  date  of  her  death.  This  was  made 
payable  to  Judge  Putnam  as  trustee,  and  was  evidently  given  as  a 
settlement  for  that  amount  of  shortage  in  the  trust  estate  which  she 
had  received  to  her  own  use  and  over  and  above  the  securities  on 
hand.  It  requires  the  entire  amount  of  this  note  to  make  the  trust 
estate  good  for  the  devastavit  that  has  been  occasioned.  When  it 
appears,  as  it  does  here,  that  many  of  the  securities  that  belonged 
to  the  trust  estate  stand  in  Mrs.  Putnam's  name,  and  a  large  amount 
thereof  was  sold  from  time  to  time  which  would  necessarily  require 
her  personal  knowledge  of  the  transaction,  and  that  the  moneys 
received  therefor  were  received  by  her  and  her  husband  and  depos- 
ited in  a  joint  bank  account  kept  in  both  of  their  names,  and  when, 
as  a  result  of  it  all,  just  before  leaving  upon  a  long  journey  with  her 
husband,  from  which  he  never  returned,  the  note  in  question  was 
given  to  him  as  trustee  and  given  for  value  received,  we  see  no 
reason  why  her  estate  should  not  be  chargeable  with  the  amount 
thereof  for  the  benefit  of  the  remaindermen  of  the  trust  estate  when 
her  conduct  and  that  of  her  husband  acting  together  in  the  man- 
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agement  of  such  estate  had  caused  it  to  be  diiniiiislied,  in  some 
unexplained  way,  to  the  amount  of  sucli  note. 

When  Mrs.  Putnam  received  in  lier  own  name  the  securities  from 
lier  father's  estate  which  belonged  to  the  trust,  and  when  eho 
received  and  purchased  other  securities  with  the  avails  of  those  dis- 
posed of,  she  received  them  with  full  knowledge  of  the  trust  and  its 
conditions,  and,  therefore,  any  disposition  or  holding  thereof  contrary 
to  the  purposes  of  the  trust  was  unlawful.  She  became,  by  her  con- 
duct in  so  receiving  and  disposing  or  holding  these  securities,  a  trus- 
tee by  her  own  wrong  in  relation  thereto,  and  she  -should  be  held 
liable  for  a  note  which  she  has  given  apparently  to  make  amends  to 
the  trust  estate  for  the  amount  of  tlie  shortage  caused,  in  part  at 
least,  by  her  management  thereof. 

The  Special  Term  decided  that  the  estate  of  Mary  S.  Putnam, 
deceased,  was  liable  for  the  sum  of  $68,410,  the  amount  of  the 
proceeds  of  the  sale  of  $61,700  par  value  of  certain  securities 
standing  in  her  name  and  which  were  received  from  the  estate  of 
her  father.  We  think  it  is  apparent  from  this  record  that  the 
amount  of  receipts  for  these  sales  were  in  turn  used  in  the  pur- 
chase of  the  new  securities  now  on  hand  and  which  we  think  must 
be  divided  among  the  remaindermen  as  part  of  the  trust  estate. 
That  being  so,  her  estate  should  npt  be  charged  with  the  amount 
and  also  with  her  note,  given  as  we  believe  to  balance  the  trust 
estate,  for  if  tliat  were  done  there  would  be  a  double  charge 
against  her.  The  judgment  must,  therefore,  be  modified  accord- 
ingly. So  also  the  judgment  as  against  the  estate  of  Judge  Put- 
nam should  be  modified  so  that  there  shall  be  a  recovery  against 
it  only  of  any  deficiency  remaining  in  the  trust  estate  after  taking 
into  the  account  the  property  here  found  to  belong  to  it. 

The  judgment  should  be  modified  in  accordance  with  this  opinion 
and  as  modified  affirmed,  with  costs  against  the  ap])enant  Israel 
Putnam  and  the  representatives  of  the  estates  of  Judge  Putnam  and 
of  Mary  S.  Putnam  in  favor  of  tlie  other  parties  who  have  filed  briefs 
upon  this  appeal. 

All  concurred,  except  Cochrane,  J.,  who  dissented  in  part  in 
memorandum. 

App.  Div.— Vol.  CXVIII.         31 
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Cochrane,  J.  (dissenting  in  part) : 

I  agree  with  Mi\  Justice  Chester  that  the  Statute  of  Limitations 
does  not  affect  any  question  lierein.  I  also  agree  witli  liiin  that  tlie 
Sibley  Manufacturing  Company  stock,  the  Langley  Manufacturing 
Company  stock  and  the  Augusta  Factory  stock  belonged  to  the 
trtist  estate  and  tliat  the  estate  of  Mrs.  Putnam  should  be  held 
accountable  therefor. 

I  think  the  estate  of  Mrs.  Putnam  is  erroneously  charged  with 
over  $6,000,  the  amount  of  the  Shoemaker  note,  for  certain  inter- 
ests in  Cincinnati  real  estate.  There  is  no  evidence  on  which  to 
base  the  conclusion  of  her  liability  therefor  except  statements  con- 
tained in  letters  of  the  executor  of  the  Shoemaker  estate  to  Mr. 
Sheldon  and  attached  to  his  account  as  administrator  of  Judge 
Putnam's  estate.  This  account  including  the  letters  was  not 
received  as  evidence  against  the  estate  of  Mrs.  Putnam,  and  the 
record  seems  to  be  entirely  destitute  of  evidence  affecting  her  estate 
tending  to  make  this  a  proper  charge  against  her  said  estate. 

In  respect  to  all  other  questions  involved  lierein  I  agree  with  the 
court  below. 

Judgment  modified  as  stated  in  opinion,  and  as  modified  affirmed, 
with  costs  against  the  appellant  Israel  Putnam  and  the  representa- 
tives of  the  estates  of  John  11.  Putnam  and  Mary  S.  Putnam  in 
favor  of  the  other  j)arties  who  have  filed  briefs  on  this  appeal. 

Order,  if  not  agreed  upon,  to  be  settled  by  Chester,  J. 


In  the  Matter  of  the  Api)lication  for  the  Revocation  of  Letters 
Testamentary  of  George  M.  Burr,  as  Sole  Surviving  Executor 
of  the  Estate  of  Henry  A.  Sheldon,  Deceased,  Appellant. 

Isabel  D.  Burr,  Appellant ;  Mary  E.  Wiggins,  Respondent. 

Third  Department,  March  28,  1907. 

Executors  and  administrators  —  proceeding  to  revoke  letters  testamen- 
tary —  petition  should  specify  misconduct. 

In  a  proceeding  under  subdivision  2  of  section  2685  of  the  Code  of  Civil  Pro- 
cedure for  tlie  revocation  of  letters  testamentary  on  the  ground  that  the  execu- 
tor is  guilty  of  misconduct,  the  petition  should  specifically  set  forth  the  charges 
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of  misconduct  and  a  removal  should  not  be  based  on  matters  outside  of  the 
issues  presented. 

Although  an  executor  has  invested  portions  of  the  estute  in  western  mortgages 
and  has  loaned  money  upon  a  promissory  note,  which  investments  arc  unau- 
thorized, it  is  not  ground  for  revoking  his  letters  when  the  estate  has  suffered 
no  loss  thereby  and  his  accounts  have  been  judicially  settled. 

An  executor  is  remove<l  to  protect  the  estate,  not  to  punish  him;  and  he  should 
not  be  removed  when  the  fund  is  not  put  in  jeopardy. 

Appeal  by  George  M.  Burr,  as  sole  surviving  executor,  etc.,  and 
another,  from  a  decree  of  the  Surrogate's  Court  of  the  county  of 
Broome,  entered  in  said  Surrogate's  Court  on  the  20th  day  of  July, 
1905,  revoking  letters  testamentary. 

Taylor  L,  Arms^  for  the  appellant  Isabel  D.  Burr. 

S,  C.  Millardy  for  the  appellant  George  M.  Burr  as  sole 
surviving  executor,  etc. 

Isaac  Weill^  for  the  respondent. 

Chester,  J. : 

The  decree  appealed  from  revokes  the  letters  testamentary  issued 
to  George  M.  Burr,  the  executor  named  in  the  will  of  Henry  A. 
Slieldon,  deceased.  It  was  made  upon  the  petition  of  Mary  E. 
Wiggins,  who  was  one  of  the  residuary  legatees  and  next  of  kin  of 
said  deceased.  The  proceedings  were  instituted  under  section  2G85 
of  the  Code  of  Civil  Procedure,  providing  for  the  revocation  of 
letters  and  under  subdivision  2  thereof,  which  provides  that  they 
may  be  revoked:  "Where,  by  reason  of  his  having  w^asted  or 
improperly  applied  the  money  or  other  assets  in  his  liands,  or 
invested  money  in  securities  unauthorized  by  law,  or  otherwise 
improvidently  managed  or  injured  the  property  committed  to  his 
charge ;  or  by  reason  of  other  misconduct  in  the  execution  of  his 
office,  or  dishonesty,  drunkenness,  improvidence,  or  want  of  under- 
standing ;  he  is  unfit  for  the  due  execution  of  his  ottice." 

The  following  section  requires  that  "a  petition  presented  as  i>re- 
scribed  in  the  last  section,  must  set  forth  the  facts  and  circumstances 
showing  that  the  case  is  one  of  those  therein  specified."  A  petition 
was  presented  in  this  case  and  an  answer  was  interposed  raising 
issues  to  be  tried  and  denying  all  the  charges  of  misconduct  on  the 
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part  of  the  executor.  The  surrogate,  in  his  decision,  assigned  sev- 
eral reasons  for  removing  the  executor,  relating  to  his  management 
of  the  estate,  only  one  of  whicli  was  a  cause  assigned  in  the  verified 
petition  or  within  the  issues  framed  by  the  petition  and  answer. 
One  of  these  causes,  wliich  was  entirely  without  the  issues  presented 
for  trial,  was  in  a  finding  by  tJie  surrogate  that  the  executor  M'as 
indebted  to  the  estate  in  a  large  amount,  evidenced  by  his  note  for 
$10,984.96,  dated  November  9,  1899,  and  payable  on  demand,  which 
lie  did  not  include  in  the  inventory  of  the  estate  or  in  his  account. 
This  finding  was  based  upon  an  entry  contained  in  an  account 
book  covering  104  pages  of  the  printed  record,  which  had  been 
received  in  evidence.  It  was  urged  on  the  argument  of  the  appeal 
in  behalf  of  the  executor  that  no  such  claim  was  made  in  the  peti- 
tion for  his  removal,  or  litigated  upon  the  trial,  and  that  the  first 
knowledge  which  the  executor  or  his  counsel  had  that  any  such 
question  was  involved  was  when  the  findings  were  made  on  the  set- 
tlement of  the  case.  The  claim  was  also  made  on  the  argument 
that  the  note  referred  to  had  in  fact  been  paid  by  the  executor  and 
the  amount  thereof  included  in  the  inventory  of  the  estate  and  in 
his  accounting.  Notwithstanding  this  matter  was  entirely  out- 
side of  the  issues,  in  view  of  the  serious  nature  of  the  charge 
involved  in  the  finding,  we  deemed  it  but  fair  that  the  executor 
should  have  an  opportunity  to  make  the  proofs,  which  it  was  claimed 
he  possessed  in  relation  thereto,  to  show  its  falsity.  We,  therefore, 
as  preliminary  to  deciding  the  appeal,  referred  the  matter,  under 
section  2586  of  the  Code  of  Civil  Procedure,  to  a  referee  to  take 
testimony  and  report  to  this  court,  with  his  opinion,  whether  the 
note  referred  to  was  paid  by  the  executor,  and  the  amount  thereof 
included  in  the  inventory  of  the  estate.  (116  App.  Div.  518.)  The 
report  of  the  referee  has  now  come  in,  and  he  finds,  upon  evidence 
that  is  absolutely  conclusive,  that  the  note  referred  to  was  paid  by 
the  executor,  and  the  principal  sum  included  in  the  inventory  and 
also  in  his  account,  and  that  the  account  also  contained  the  accrued 
interest  due  on  the  note  at  the  date  of  the  death  of  the  decedent. 
This  report  clearly  emphasizes  the  impropriety  of  permitting  the 
parties  to  go  outside  of  the  issues  in  a  matter  of  this  kind,  and  shows 
clearly  that  this  executor  in  this  respect,  at  least,  has  been  subjected 
to  a  grave  in  justice,  and  leads  us  to  say  further  that  we  need  not  dia- 
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CUSS  the  other  matters  outside  of  the  issues  assigned  as  causes  of 
removal,  none  of  which,  under  the  circumstances  and  proof  in  this 
case,  were  deemed  by  us  of  sufficient  moment  to  be  the  foundation 
of  further  inquiry  under  the  order  of  reference  wliich  we  made. 

The  only  charge  of  substance  within  the  issues  which  was  assigned 
by  the  surrogate  as  a  reason  for  the  removal  was  that  "the  executor 
had  invested  moneys  of  the  estate  in  securities  unauthorized  by  law, 
but  that  cliarge  is  rendered  of  no  serious  importance  by  reason  of 
the  findings  of  the  surrogate  that  no  loss  has  accrued  to  tlie  estate 
on  account  of  any  investment  made  by  the  executor,  and  that  lie 
has  never  been  compelled  to  foreclose  any  of  the  securities  that  he 
has  taken  for  the  estate.  There  was  a  further  finding  that  the  pro- 
ceeding for  the  removal  of  the  executor  was  not  commenced  until 
after  the  judicial  settlement  of  his  accounts  and  a  distribution  and 
division  of  the  property  made  as  provided  by  the  decree  upon  such 
settlement.  That  decree  recites  that  the  executor  has  fully  accounted 
for  all  the  peraonal  estate  and  personal  property  of  the  estate  of  said 
deceased  which  has  come  into  his  hands  as  such  executor,  and  his 
accounts  were  thereupon  judicially  settled  and  allowed  as  filed  and 
adjusted.  This  settlement,  although  termed  an  intermediate  account- 
ing, was  made  after  due  service  of  a  citation  therefor  upon  the  peti- 
tioner. She  was,  therefore,  bound  thereby,  and  it  has  removed  from 
the  legitimate  field  of  controversy  many  matters  which  appear  to 
have  been  litigated  in  this  proceeding.  The  reason  of  the  surrogate 
for  the  removal  seems  to  be  that  it  was  his  duty  to  take  into  consid- 
eration all  of  the  acts  of  the  executor,  whether  before  or  after  the 
decree  of  settlement,  which  in  any  way  affected  his  conduct  in  the 
management  of  the  estate.  The  authorities  upon  which  he  appar- 
ently relied,  however,  were  cases  which  were  not  brought  for  the 
removal  of  the  executors  or  trustees,  but  to  charge  thein  for  losses 
by  reason  of  unauthorized  investments. 

The  power  to  remove  an  executor  is  given  for  the  protection  of 
estates,  but  that  power  should  not  be  exercised  when  the  purpose 
of  the  petitioner  is  clearly  not  to  protect  the  estate  but  to  punish 
the  executor.  {Elias  v.  Schweyer^  13  App.  Div.  3-40 ;  Matter  of 
Monroe,  142  N.  Y.  491.) 

That  is  the  rule  laid  down  by  the  elementary  writers.  In  Perry 
on   Trusts  (5th  ed.   §  276)  it  is    said :    "  There  must  be  a  clear 
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necessity  for  interference  to  save  the  trust  property"  before  an 
executor  or  trustee  shall  be  removed.  "  The  power  of  removal  of 
trustees,  appointed  by  deed  or  will,  ought  to  be  exercised  sparingly 
by  the  courts. "  "  Nor  will  a  trustee  be  removed  for  every  violation 
of  duty,  or  even  breach  of  the  trust,  if  the  fund  is  in  no  danger  of 
being  lost. "  "  There  must  be  such  misconduct  as  to  show  want  of 
capacity  or  of  fidelity,  putting  the  trust  in  jeopardy." 

This  rule  is  cited  with  approval  in  Matter  of  O^IIara  (62  Hun, 
634)  and  in  Ellas  v.  Schioeyer  {supra). 

In  Story's  Equity  Jurisprudence  (13th  cd.  §  1289)  it  is  said  :  "  It 
is  not  indeed  oxQvy  mistake  or  neglect  of  duty  or  inaccuracy  of  con- 
duct of  trustees  which  will  induce  Courts  of  Equity  to  adopt  such  a 
coui-se  (i.  ^.,  to  remove  trustees).  But  the  acts  or  omissions  must  be 
such  as  to  endanger  the  trust  property  or  to  show  a  want  of  honesty, 
or  a  want  of  a  proper  capacity  to  execute  the  duties,  or  a  want  of 
reasonable  fidelity."  So,  also,  in  Matter  of  Monroe  (142  N.  Y. 
491),  which  was  a  proceeding  to  remove  an  administrator,  the  court 
says:  "  This  is  a  proceeding,  not  to  punish  the  administrator,  but  to 
protect  the  estate,  and  it  was  invoked  in  this  case  under  circum- 
stances wholly  unnecessary  and  unjustifiable.  The  couil;  found  that 
the  administrator  and  his  sureties  were  financially  responsible  and 
able  to  make  good  the  estate  if  it  suffered  loss.  The  unimportant 
and  vexatious  questions  litigated  in  this  proceeding  could  have  been 
disposed  of  on  the  accounting  and  the  administrator  charged  in  a 
final  decree  for  all  losses  he  had  caused  the  estate,  if  any  such  were 
proved." 

In  the  brief  of  respondent's  counsel  he  says,  "  the  petitioner  did 
not  attempt  in  this  proceeding  to  remove  the  executor  for  any  loss 
occasioned  by  his  acts  while  acting  as  such,  but  was  brought  for  the 
purpose  of  reviewing  his  conduct  as  executor  and  determine  whether 
or  not  he  should  continue  in  that  office."  Here  is  a  concession 
which  shows  that  the  proceeding  is  entirely  outside  of  the  purposes 
for  which  it  may  legitimately  be  commenced  and  prosecuted  under 
the  law  to  remove  an  executor.  The  conduct  of  the  executor,  so 
far  as  his  accounts  were  concerned,  received  judicial  approval 
when  his  accounts  were  settled. 

It  there  appeared  that  he  had  administered  a  personal  estate 
received  from  the  testator  amounting  to  $183,068.83,  and  which 
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was  increased  under  Jiis  management  by  the  smn  of  $16,964.63. 
It  also  appears  that  tlie  testator  had  for  many  years,  tli rough  the 
agency  of  this  same  George  M.  Burr,  who  was  liis  son-in  hiw,  and 
whom  he  made  his  executor,  invested  considerable  portions  of  his 
estate  in  first  mortgages  on  lands  in  Western  States,  many  of  which 
were  on  hand  at  the  date  of  his  death,  and  that  Burr  as  executor 
made  a  number  of  investments  of  moneys  belonging  to  the  estate 
in  the  same  way.  Tliere  was  also  proof  that  he  and  his  coexecu- 
tor,  the  testator's  widow,  also  loaned  $34,696.33  of  moneys  belong- 
ing to  the  estate  to  one  Louis  Sands  upon  his  promissory  note.  It 
is  true  that  these  investments  were  unauthorized  under  the  law 
relating  to  the  administration  of  trust  estates,  but  there  is  nothing 
in  the  evidence  to  show  that  they  were  not  made  in  entire  good 
faith  and  for  what  was  believed  to  be  for  the  best  interest  of  the 
estate.  Sands  was  a  man,  according  to  the  evidence,  to  whom  the 
testator  liad  been  in  the  habit  of  loaning  money.  He  was  the 
president  of  a  national  bank,  the  largest  taxpayer  in  liis  city  and  a 
man,  according  to  Mr.  Burr's  testimony,  worth  between  one  and 
two  millions  of  dollars.  The  loan  to  him  was  repaid  in  full,  with 
all  interest  thereon,  and  the  surrogate  so  found.  lie  also  found  and 
the  decree  on  the  accounting,  which  included  all  the  investments 
which  were  questioned,  shows  that  the  estate  never  lost  a  dollar  by 
any  investments  made  by  this  executor. 

After  receiving  and  receipting  for  her  distributive  share  pursuant 
to  the  decree  on  the  intermediate  accounting,  the  petitioner  com- 
menced this  proceeding  to  remove  him  from  his  trust.  It  appears 
that  there  remains  of  the  estate  in  his  hands  only  $3,770  which  was 
in  notes  taken  by  the  testator  that  had  not  been  paid  at  that  time 
and  which  amount  is  barely  sufficient  to  pay  the  executors'  commis- 
sions and  the  expenses  of  a  final  accounting.  He  is  a  man  of  abun- 
dant means,  according  to  the  proofs,  to  render  the  estate  entirely 
secure  in  his  hands  and  he  has  not  been  shown  in  any  sense  to  be  a 
person  "  unfit  for  the  due  execution  of  his  office." 

Wo  think  no  just  or  legal  cause  for  his  removal  was  shown,  and 
for  the  reasons  stated  that  the  decree  appealed  from  should  be 
reversed. 

Counsel  for  the  executor  asks  that  there  shall  be  refunded  to  him 
the  costs  and  disbursements  which  he  was  ordered  in  the  decree  to 
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pay  to  the  petitioner  and  which  it  is  claimed  were  paid  iu  order  to 
perfect  the  appeal,  but  we  find  notliing  in  this  record  showing  this 
payment  and  nothing  upon  which  we  can  now  properly  compel 
restitution.  That  matter  must,  therefore,  be  left  to  a  separate 
motion. 

All  concurred. 

Decree  reversed  on  law  and  facts,  with  costs  against  the  petitioner 
personally,  and  said  George  M.  Burr  reinstated  as  executor. 


In  the  Matter  of  tha  Application  for  Letters  of  Admuiistration 
with  the  Will  Annexed  of  Henry  A.  Sheldon,  Deceased. 

Isabel  D.  Burr,  Appellant;  Marie  S.  Wiogins,  Respondent. 

Third  Department,  March  28.  1907. 

Executors    and  administrators  —  proceeding  to  appoint  administrator 
with  will  annexed  —  unauthorized  amendment. 

A  petition  for  the  appointment  of  an  administrator  with  the  will  annexed  was 
made  upon  the  ground  that  one  executor  had  died  and  the  other  liad  been 
removed.  The  petition  did  not  show  what  relationship  the  person  nominated 
bore  to  the  estate  of  the  deceased  or  that  there  was  no  other  person  entitled  to 
letters  as  of  prior  n«r]it  who  were  cited  or  had  renounced.  No  action  having 
been  taken  on  the  objections  filed,  the  petitioner,  without  permission  of  court 
or  further  citation,  filed  another  petition  asking  the  appointment  of  an 
administrator  with  the  will  annexed. 

Held,  that  the  second  petition  was  not  an  amendment  of  the  original  petition  and 
had  no  place  in  the  proceeding; 

That  the  appointment  of  the  person  nominated  was  unauthorized,  either  on  the 
first  petition  which  did  not  show  him  entitled  to  letters,  or  under  the  second 
unauthorized  petition. 

Appi5Al  by  Isabel  D.  Jiurr  from  a  decree  of  the  Surrogate's 
Court  of  the  county  of  Broome,  entered  in  said  Surrogate's  Court 
on  the  18th  day  of  October,  1906,  appointing  Theodore  R.  Tuthill 
administrator  with  the  will  annexed  of  the  estate  of  Henry  A. 
Slieldon,  deceased. 

Taylor  L.  Armfi^  for  the  appellant. 

Moscfi  Weillj  for  the  respondent. 
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Cochrane,  J. : 

On  June  25,  1906,  tlie  respondent,  Marie  S.  Wiggins,  filed  in  the 
surrogate's  office  of  Broome  county  a  petition  liaving  for  its 
object  tlie  appointment  of  an  administrator  witli  the  will  annexed 
of  Henry  A.  Sheldon,  deceased.  In  such  petition  she  described 
herself  as  one  of  the  legatees  and  next  of  kin  of  said  deceased.  It 
was  therein  alleged  that  letters  testamentary  had  been  previously 
issued  to  George  M.  Burr  and  Scebelia  H.  Sheldon,  the  surviving 
executors  named  in  said  will ;  that  one  of  said  executors  had  died 
and  that  the  letters  testamentary  issued  to  the  other  had  been 
revoked  ;  that  the  only  next  of  kin  of  the  decedent  were  the  peti- 
tioner and  Isabel  D.  Burr,  a  daughter. 

On  this  petition  a  citation  was  issued  to  said  Isabel  D.  Burr, 
returnable  July  30,  1906.  On  the  return  of  the  citation  Isabel  D. 
Burr  appeared  specially  for  the  purpose  of  objecting  to  the  sufficiency 
of  the  petition  and  to  the  jurisdiction  of  the  surrogate  to  appoint  an 
administrator  with  the  will  annexed.  No  action  at  that  time  seems 
to  have  been  taken  in  reference  to  the  appellant's  objections. 

The  next  step  seems  to  have  been  on  October  12,  1906,  when 
another  petition  was  filed  by  the  petitioner,  in  which  she  again 
asked  for  the  a|)pointment  of  an  administrator  with  the  will 
annexed.  This  latter  petition  is  referred  to  as  an  amended  petition. 
Xo  order,  however,  appears  to  liave  been  made  permitting  an 
amendment  of  the  original  petition,  nor  does  the  latter  petition 
refer  to  the  original  petition  or  purport  to  be  anything  except  a 
complete  petition  independent  of  anything  which  had  occurred  prior 
to  the  time  when  it  wm  filed.  It  demands,  among  other  things, 
that  all  persons  required  to  be  cited  by  the  Code  of  Civil  Procedure 
may  be  cited  to  show  cause  why  a  decree  should  not  be  made  grant- 
ing letters  of  administration  w^ith  the  will  annexed.  Ko  citation 
was  issued  on  this  latter  petition  nor  does  it  appear  that  the  appel- 
lant had  any  notice  thereof.  It  is  clear  that  this  latter  petition 
improperly  described  as  an  amended  petition  has  no  proper  place 
in  the  proceeding  and  must  be  disregarded. 

The  decree  appealed  from  cannot  be  sustained  by  reference  to 
tlie  first  petition.  It  nowhere  appears  what  relationship  Theodore 
R.  Tuthill,  the  person  appointed  administrator  with  the  will  annexed, 
sustains  to  the  estate  of  the  deceased.     If  he  is  a  stranger  to  the 
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estate,  he  could  not  be  appointed  without  the  citation  or  renuuci&- 
tion  of  all  tlie  legatees,  next  of  kin,  heirs,  devisees  and  creditors. 
(Code  Civ.  Proc.  §§  2643,  2644.)  The  original  petition  should 
have  made  it  appear  tliat  there  was  no  penson  entitled  to  letters  of 
administration  prior  in  right  to  the  person  appointed  unless  such 
person  prior  in  right  was  cited  or  had  renounced  such  right.  This 
the  petition  failed  to  do.  This  point  was  duly  taken  by  the  pre- 
liminary objections  filed  by  the  appellant  and  such  objections  should 
have  been  sustained.  It  does  not  appear  that  the  surrogate  at  the 
time  took  any  action  on  such  objections.  The  decree  recites  that 
they  were  overruled ;  iMit  the  natural  inference  is  from  the  language 
of  the  decree,  and  it  is  so  expressly  stated  by  respondent,  that  they 
were  overruled  after  the  second  petition  was  filed,  probably  for  the 
reason  that  it  was  thought  that  the  second  petition  cured  the  defects 
of  the  fii-st  petition.  As  we  have  seen,  the  appellant  was  not  in 
court  in  answer  to  the  second  petition,  and  as  the  first  petition  was 
insufficient  to  authorize  the  surrogate  to  make  the  decree  appealed 
from,  such  decree  must  be  reversed,  with  costs,  and  the  proceeding 
dismissed,  with  costs. 

All  concurred ;  Smith,  P.  J.,  in  result. 

Decree  reversed,  with  costs,  and  proceedings  dismissed,  with  costs ; 
such  costs  to  be  paid  by  tlie  petitioner  personally. 


Charles  W.  Bostwick,  as  Receiver  of  the  Albany  and  Hudson 

Railway  and  Power  Company,  Appellant,  v,  Alden  M.  Young 

and  Others,  Respondents. 

Third  Department,  March  28,  1907. 

Corporation  —  contract  to  pay  for  railroad  construction  in  bonds  and 
stocks  —  such  contract  not  stock  subscription  —  pleading  —  when  com- 
plaint of  receiver  insufficient  —  when  receiver  estopped  by  action  of 
corporation. 

A  contract  by  a  railroad  to  pay  a  contractor  in  bonds  and  full-paid  non-assessable 
stock  of  the  corporation  for  his  work,  labor  and  materials  in  constructing  and 
equipping  the  road  is  not  a  stock  subscription  by  the  contractor,  which  makes 
him  liable  for  the  par  value  of  the  stock.  Such  contract  is  not  a  purchase  of 
the  stock  and  bonds  to  bo  paid  for  in  work  and  property,  but  is  a  contract  to 
accept  full-paid  stock  and  bonds  as  payment  for  the  building  of  the  road. 
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The  receiver  appointed  on  the  insolvency  of  such  railroad  is  not  entitled  to 
recover  from  contractor  the  alleged  value  of  the  stocks  and  bonds  received 
as  compensation  for  the  construction  of  the  road,  when  it  is  not  alleged  that 
the  cost  of  constructing  the  road  and  the  value  ef  the  properties  acquired  from 
the  contractor  were  of  less  value  than  the  par  value  of  the  stock  and  boncis 
delivered  in  payment. 

In  any  event,  although  the  payment  of  the  contractor  in  bonds  and  stocks  were 
fraudulent,  the  receiver  not  being  vested  with  rights  personal  to  the  creditois 
and  merely  standing  in  the  place  of  the  corporation,  can  maintain  no  action 
against  the  contractor  to  recover  the  alleged  value  of  the  stock  and  bonds, 
being,  like  the  corporation,  bound  by  an  equitable  estoppel. 

Appeal  by  the  plaintiflF,  Charles  W.  Bostwiek,  as  receiver,  etc., 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  Columbia  on  the 
27th  day  of  September,  1906,  upon  tlie  decision  of  the  court,  ren- 
dered after  a  trial  at  the  Columbia  Special  Term,  sustaining  separate 
demurrers  interposed  by  the  defendants  to  the  plaintiff's  complaint. 

Samuel  JB.  Coffin  \J.  Rider  Cadij  of  counsel],  for  the  appellant. 

F.  B.  Churchy  for  the  respondents. 

Sewell,  J. : 

The  plaintiff,  a  receiver  appointed  in  an  action  for  the  sequestra- 
tion of  the  property  of  tlie  Albany  and  Hudson  Railway  and  Power 
Company,  seeks  to  recover  of  the  defendants  the  par  value  of  cer- 
tain stock  of  the  company,  alleged  to  have  been  fraudulently  obtained 
by  them  from  the  company  without  consideration.  It  is  somewhat 
difficult  to  determine  from  the  mass  of  conclusions  set  out  in  the 
complaint  what  the  issuable  facts  are  that  must  be  deemed  admitted 
by  the  demurrer. 

Divesting  the  complaint  of  all  the  conclusions  of  law  and  of  fact, 
the  material  facts  alleged  in  the  complaint  are  as  follows : 

The  Albany  and  Hudson  Railway  and  Power  Company  was  organ- 
ized and  incorporated  for  the  purpose  of  building,  maintaining  and 
operating  a  railroad  in  pursuance  of  the  Railroad  Law  (Laws  of  1890, 
chap.  565  as  arad.).  The  capital  stock  was  tixed  at  $2,500,000,  and 
soon  after  the  incorporation  of  the  company  the  proper  officers  were 
authorized  to  execute,  and  did  execute  and  issue  2,500  first-mortgage 
gold  bonds  of  the  par  value  of  $1,000  eacli.  At  a  meeting  of  the 
board  of  directors  it  was  unanimously  resolved  that  the  president 


Digitized  by  VjOOQIC 


492  BosTwicK  V.  Young. 


Third  Department,  March,  1907.  [Vol.  118. 

and  secretary  be  authorized  and  directed  to  execute  a  contract  witli 
one  George  G.  Blakeslee  for  tlie  construction  and  equipment  of  the 
road  and  the  acquisition  of  tlie  properties  and  rights  mentioned  in 
the  contract.  It  was  also  unanimously  resolved  that  the  officere 
of  the  company  be  authorized  and  directed  to  deliver  to  said  Blakes- 
lee, or  his  order,  all  the  bonds,  and  24,920  shares  of  the  full-paid 
non-assessable  capital  stock  of  the  company  in  accordance  with  the 
agreement,  and  at  a  special  meeting  of  the  stockholders,  at  which 
all  were  present,  the  minutes  of  this  meeting  of  the  directors  were 
consented  to  and  approved. 

It  is  also  alleged  that  the  contract  was  executed  by  the  president 
and  secretary  of  the  company  and  by  Blakeslee;  that  thereafter  and 
from  time  to  time  the  board  of  directors  authorized  and  directed  the 
issuance  and  delivery  to  Blakeslee  of  certain  of  the  bonds,  and  from 
time  to  time  authorized  and  directed  the  officers  of  the  company  to 
deliver  "  certain  shares  of  the  alleged  full-paid  non-assessable  capital 
stock  of  the  said  company,"  which  said  bonds  amounting  to  2,500, 
and  the  shares  of  stock  amounted  in  the  aggregate  to  24,920  shares. 

It  is  further  alleged  tliat  Blakeslee  was  a  mere  dummy  contractor 
and  intermediary,  and  acted  as  such  at  the  solicitation  and  direction 
of  tlie  defendants ;  that  they  caused  him  to  execute  the  contract  and 
he  signed  the  same  at  their  direction  ;  that  Blakeslee  never  actually 
constructed  said  road  in  whole  or  in  part,  and  never  performed  any 
of  the  obligations  of  said  contract ;  that  the  defendants  caused  all 
tlio  stock  and  bonds  to  be  issued  and  delivered  to  Blakeslee;  that  he 
did  not  pay  for  the  same  in  cash  or  in  property  and  parted  with  no 
value  therefor ;  that  the  stock  and  bonds  were  issued  to  defendants, 
tlirough  said  dummy  contractor,  without  the  payment  by  said 
defendants  of  any  sum  therefor,  and  that  the  defendants  did  not,  nor 
did  any  of  them,  at  that  time  or  at  any  time  thereafter,  pay  for  said 
stock  the  par  value  thereof,  or  any  sum  whatever. 

It  appears  by  the  contract  which  is  made  a  part  of  the  com- 
plaint that  Blakeslee  agreed  to  sell,  or  procure  to  be  sold  and  deliv- 
ered to  the  company,  all  the  stock  of  the  Greenbush  and  Nassau 
Electric  Railway  Company,  the  stock  of  the  Hudson  Light  and 
Power  Company,  certain  real  estate  and  water  rights  and  other 
property,  and  to  construct  and  equip  the  road  in  accordance  with  the 
provisions  of  the  contract,  and  that  in  consideration  thereof  thecom- 
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pany  agreed  to  issue  and  deliver  the  stock  and  bonds  to  the  con- 
tractor from  time  to  time  as  the  performance  of  his  contract  slionld 
progress,  in  such  amounts  as  the  board  of  directors  should  determine 
to  be  in  reasonable  proportion  to  tlie  progress  of  the  work,  and  upon 
completion  of  the  agreement  to  issue  and  deliver  to  him  all  of  the 
remainder  of  the  2,500  bonds  and  24:,920  shares  of  stock. 

It  is  stated  in  the  complaint  that  the  Greenbush  and  Nassau  Elec- 
tric Railway  and  the  Hudson  Light  and  Power  Company  were  merged 
in  the  Albany  and  Hudson  Railway  and  Power  Company  ;  that  the 
railroad  was  completed  on  or  about  the  22d  day  of  November,  1900, 
and  was  thereafter  operated  by  tlie  company,  and  that  Blakeslee 
resided  in  Westchester  county  during  the  whole  time  of  the  con- 
struction of  said  road  and  the  acquisition  of  the  properties  mentioned 
in  the  contract. 

The  main  grounds  upon  which  the  defendants  rely  to  sustain  their 
demurrers  are :  First  That  the  complaint  does  not  allege  an  actual 
subscription  or  show  that  the  defendants  took  upon  themselves  the 
obligations  of  subscribers  by  wrongfully  appropriating  the  stock 
without  paying  for  it.  Second.  That  if  the  defendants  assumed  the 
obligations  of  subscribers  the  complaint  is  defective  in  not  setting 
forth  a  breach  of  the  defendants'  promise  or  in  failing  to  allege  that 
the  company  did  not  receive  full  value  for  the  stock  and  bonds  by 
the  construction  and  equipment  of  the  road.  Third.  That  the  lia- 
bility of  the  defendants,  if  any,  is  to  the  creditors  of  the  corporation 
and  not  to  the  corporation  or  its  receiver. 

Assuming  all  that  can  be  claimed  by  the  plaintiff  from  the  allega- 
tions in  regard  to  the  liability  of  the  defendants  to  pay  the  corpora- 
tion or  its  receiver  the  par  value  of  the  stock  held  by  them,  the  lia- 
bility of  the  defendants,  if  any,  rests  upon  contract.  It  depends 
upon  a  promise,  express  or  implied.  Without  a  promise  to  pay,  a 
party  cannot  be  charged  in  this  chiss  of  cases.  {Gle?i7i  v.  Oarth, 
133  N.  Y.  42.)  It  is  not  alleged  in  the  complaint  tliat  any  express 
promise  was  made  by  or  in  behalf  of  the  defendants,  except  to  build 
the  road  and  perform  the  other  conditions  of  the  contract,  for  the 
stock  and  bonds  therein  agreed  to  be  delivered.  Every  fact  and 
circumstance  alleged  show  that  there  was  no  agreement  to  take  stock 
and  bonds  otherwise  than  as  a  payment  for  work  and  property.  The 
agreement,  on  the  part  of  the  contractor,  was  not  to  pay  the  par  value 
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of  tlie  st(K:k  in  cash.  It  was  not  to  ])urcliase  the  stock  and  bonds  and 
pay  for  them  in  work  and  property  ;  but  it  was  to  accept  fall-paid 
stock  and  bonds  in  payment  for  the  building  of  the  road. 

That  was  the  only  conti-act  ever  made  by  the  defendants  which 
has  any  bearing  on  the  present  issue.  According  to  its  language, 
the  issue  and  delivery  of  the  stock  and  bonds  were  made  to  depend 
upon  the  construction  of  the  road,  and  the  contractor  had  no  claim 
to  the  stock,  further  than  it  was  earned,  and  did  not  become  a  stock- 
holder until  it  was  earned  and  received  in  payment.  If  the  sign- 
ing of  the  contract  imported  that  the  contractor  subscribed  for  the 
shares  mentioned  therein,  if  this  be  the  true  construction  of  the  act 
of  the  contractor  in  entering  into  the  conti'act,  no  agreement  can 
be  made  to  build  a  railroad  by  the  transfer  of  stock  and  bonds  to 
the  contractor,  without  rendering  him  and  the  people  for  whom  he 
may  act,  liable  for  the  par  value  thereof. 

In  Vail  Cott  V.  Van  Brunt  (82  N.  Y.  535)  the  court  said,  such 
a  rule  would  seriously  interfere  with  the  construction  of  enterprises 
of  this  description,  and  would  prevent  the  building  of  many  rail- 
roads. "  AVe  are  unable  to  discover  any  reason  why  stock  and 
bonds  may  not  be  transferred  to  a  contractor  to  pay  for  the  build- 
ing of  a  railroad,  where  the  contract  is  made  in  good  faith  and  with 
no  fraudulent  intent." 

We  think  that  tliis  atj^reement  does  not  fall  within  the  case  of  an 
ordinary  stock  subscription,  and  that  the  action  cannot  be  main- 
tained unless  it  appears  that  the  defendants  assumed  the  obligations 
or  liabilities  of  subscribere  by  wrongfully  accepting  and  appropriat- 
ing the  stock  without  paying  for  it,  so  that  an  implied  contract  or 
promise  is  made  out. 

The  conclusion  is  stated  in  tlie  complaint  that  the  contract  was 
the  culmination  of  a  fraudulent  scheme  or  conspiracy  on  the  part 
of  the  defendants  to  acquire  the  stock  without  paying  therefor,  but 
the  allegations  in  that  respect  wholly  fail  to  support  the  conclusion. 
It  appears  that  the  corporation  was  formed  for  a  legal  purpose ;  that 
the  contract  was  one  the  company  had  power  to  make  and  that  the 
stock  was  issued  and  delivered  as  full-paid  stock  with  the  approval 
and  consent  of  nil  the  directors  and  stockholders.  There  is  no  claim 
that  the  cost  of  constructing  the  road  and  the  value  of  the  prop- 
erties acquired   were  less  than   the  par  value  of    the  stock  and 
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bonds  delivered,  and  for  aught  ehown  to  the  contrary,  the  company, 
by  entering  into  the  contract,  put  itself  in  position  to  get  par  vahie 
for  tlie  stock  and  the  market  vahie  of  its  bonds. 

There  is  no  fact  alleged  showing  or  tending  to  show  that  the  cor- 
poration did  not  actually  receive  all  that  was  agreed  to  be  done  by 
the  contractor  in  return  for  the  stock  and  bonds  or  tliat  a  share  of 
stock  was  issued  otherwise  than  in  payment  for  work  or  property. 
On  the  contrary,  it  is  expressly  stated  in  the  complaint  that  the  road 
was  completed  and  the  properties  mentioned  in  the  contract  were 
acquired,  and  that  the  directors  authorized  the  issuance  and  delivery 
of  the  stock  and  bonds  "  in  accordance  with  the  pretended  agree- 
ment." In  view  of  these  statements  it  is  not  enough,  to  show  a 
right  of  action  against  the  defendants,  to  allege  that  Blakeslee 
never  actually  constructed  the  road  or  performed  the  conditions  of 
the  contract,  or  that  the  defendants  did  not  pay  for  the  stock  when 
it  was  delivered  to  them  or  at  any  time  thereafter.  The  plaintiff  is 
bound  to  go  further  and  allege  in  unequivocal  terms  that  the  stock 
was  not  issued  or  delivered  by  the  company  in  payment  for  the 
construction  of  its  road  and  the  property  acquired,  or  some  other 
fact  from  which  it  may  be  inferred  that  the  company  did  not  receive 
the  full  or  par  value  for  the  stock  delivered  to  the  defendants.  In 
the  absence  of  a  definite  allegation  to  that  effect  the  natural  and 
necessary  conclusion  from  the  facts  and  circumstances  alleged  is, 
that  the  defendants  built  the  road  and  took  the  stock  and  bonds  in 
payment  therefor  and  not  that  the  stock  and  bonds  were  delivered 
in  violation  of  the  statute.  (See  Stock  Corp.  Law  [Laws  of  1892, 
chap.  688]  §  42,  which  has  been  since  amd.  by  Laws  of  1901,  chap. 
354).  This  is  a  case  when  the  failure  to  deny  a  fact  furnishes  satis- 
factory evidence  of  it.  "  Acts  done  by  a  corporation,  which  presup- 
pose the  existence  of  other  acts  to  make  them  legally  operative,  are 
presumptive  proofs  of  the  latter."  {Pringlev,  Woolworth^dO'N.  Y. 
510 ;  Nicliols  v.  Mme^  94  id.  160 ;  Demings  v.  Supreme  Lodge^ 
K,  of  P.,  131  id.  522.)  "'Illegality  is  never  presumed;  on  the 
contrary,  everything  must  be  presumed  to  have  been  legally  done 
until  the  contrary  is  proved.'  "  {Nelson  v.  Eaton^  26  N.  Y.  415  ; 
Beardaley  v.  Johnson^  121  id.  221.)  Upon  the  facts  alleged  it  is 
very  plain  that  there  was  no  agreement,  express  or  implied,  on 
the  part  of  the  defendants  to  pay  the  par  value  of  the  stock  in 
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cash.  Every  fact  and  circumstance  alleged  shows  that  such  an 
agreement  was  contrary  to  the  intention  of  the  parties,  and  that  a 
recovery  herein  would  not  be  upon  an  existing  contractual  relation^ 
but  in  hostility  to  an  express  agreement  between  the  corporation  and 
the  defendants. 

The  only  point  remaining  to  be  considered  is  whether  the  facts 
alleged  constitute  a  cause  of  action  in  favor  of  the  plaintiflF. 

There  can  be  no  doubt  that  the  appointment  of  the  receiver  did 
not  vest  in  him  a  right  which  was  personal  to  the  creditors,  or 
enable  him  to  recover  under  circumstances  in  which  the  corpora- 
tion could  not  have  maintained  an  action.  It  is  equally  clear  that 
the  corporation  itself  would  have  no  standing  to  demand  that  the 
defendants  should  pay  the  par  value  of  stock  issued  to  them  as  full 
paid-up  stock,  pursuant  to  an  agreement  which,  as  between  the  cor- 
poration and  the  defendants,  was  valid  and  binding.  {Thoinpson 
v.  KnigU,  1^  App.  Div.  317;  Woodruff  v.  Erie  R,  Co,,  93  N.  Y. 
609 ;  Christensen  v.  Eno,  106  id.  97.) 

If  we  assume  that  thfi  contract  was  voidable,  because  of  a  scheme 
to  obtain  the  stock  without  paying  for  it ;  that  there  was  fraud  and 
collusion  in  promoting  the  company,  in  evading  a  direct  contract 
and  in  causing  the  stock  and  bonds  to  be  issued  and  delivered, 
neither  the  corporation  nor  its  receiver  is  in  position  to  complain  or 
to  assert  any  right  against  the  defendants,  for  it  clearly  appears 
that  it  was  all  done  with  the  consent  and  co-operation  of  all  the 
officers,  directors  and  stockholders,  and  that  no  other  persons  were 
concerned  or  interested  in  the  corporation.  {Little  v.  Garahrant, 
90  Ilnn,  404;  Barr  v.  iV^.  1",  Z.  E,  db  W.  B.  li,  Co.,  125  N.  Y. 
263 ;  Seymour  v.  Spring  Forest  Cem.  Assn.,  144  id.  341.) 

Fraud  may  furnish  sufficient  ground  for  rescinding  a  contract  or 
for  an  action  by  a  creditor,  but  it  cannot  be  availed  of  as  a  means  of 
recovery  by  a  party  to  the  scheme.  The  doctrine  of  equitable  estop- 
pel applies.  {Kent  v.  Quicksilver  Miniiig  Co.,  78  N.  Y.  159  ;  Bel- 
den  V.  Biirhe,  147  id.  558  ;  Bath  Gas  Light  Co.  v.  Claffy,  151  id.  24.) 

It  follows  that  the  judgment  of  the  Special  Term  should  be 
affirmed,  with  costs. 

All  concurred  ;  Cochra.xk,  J.,  in  result. 

Judgment  affirmed,  with  costs. 
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Max  Feixbero,  Resix)iidcnt,  v.  Chauncey  D.  Allen,  Api>ellant. 

Third  Department,  March  13,  1907. 

Ckmversion  —  sale  by  sheriff  on  execution  —  when  question  aa  to  whether 
plaintiff  was  estopped  from  asserting  title  should  be  left  to  a  jury. 

When  a  sheriff  attaches  property  supposed  to  belong  to  a  married  woman  and 
immediately  after  the  levy  serves  the  attachment  upon  her  in  the  presence  of 
her  husband  who  states  that  be  does  not  own  the  property,  and  thereafter  nn 
inventory  is  made  certified  by  two  disinterested  freeholders,  and,  after  judg- 
ment is  entered  in  the  action,  the  sheriff  levies  execution  on  the  said  property, 
advertises  it  for  sale,  and  at  the  sale  the  husband  for  the  first  time  claims  own- 
ership and  thereafter  sues  the  sheriff  for  conversion,  the  question  as  to 
whether  the  sheriff  relied  upon  the  statement  of  the  husband  and  whether  the 
latter  was  estopped  from  asserting  title  should  be  left  to  a  jury. 
It  is  not  necessary  to  plead  facts  relied  upon  to  create  an  estoppel,  and  where 
I  facts  have  been  received  in  evidence  without  objection  tending  to  show  that 

I  the  plaintiff  in  goo<l  conscience  did  not  own  the  property  as  against  the 

defendant  sheriff,  the  evidence  may  be  considered  by  the  jury. 

Appeal  by  the  defendant,  Clianncey  D.  Allen,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  tlie  office 
of  the  clerk  of  the  county  of  Clinton  on  the  20th  day  of  April, 
1900,  npon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  19th  day  of  April,  190G,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  tlie  minutes. 

W,  IL  DujiUy  for  the  appellant. 

Charles  J,  Vert^  for  the  respondent. 

Kellogg,  J. : 

It  is  claimed  that  the  defendant,  as  sheriff,  on  March  IS,  1905, 
8old  the  plain tifFs  wood  on  an  execution  against  his  wife,  and  for 
that  alleged  conversion  of  his  property  he  has  recovered  here.  The 
defendant  asserts  that  in  February  preceding  an  attachment  against 
the  plaintiff's  wife  was  delivered  to  his  deputy,  who  went  to  the 
place  where  the  wood  was  and  levied  upon  it,  and  immediately 
went  to  the  residence  of  the  plaintiff  and  his  wife,  served  the 
attachment  upon  her,  and  that  at  that  time  the  plaintiff  stated 
App.  Div.-Y(»l.  CXVIII.        32 
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to  liiiu  that  lie  did  not  own  the  wood.  Thereafter  defendant's 
deputy  measured  the  wood,  caused  an  inventory  to  be  taken  and 
certified  by  two  disinterested  freeholders,  and  after  judgment  was 
entered  in  the  action  again  went  to  the  place  whei'e  the  wood  was, 
levied  the  execution  upon  it,  advertised  the  sale,  attended  at  the 
place  of  sale  for  the  purpose  of  the  sale  and  at  the  sale  the  plaintiff 
first  claimed  that  he  was  the  owner  of  the  wood.  The  defendant 
contends  that  these  facts  proved,  or  tended  to  prove,  that  the 
plaintiflE  did  not  own  the  wood  and  estopped  hirn  from  asserting 
title  to  it. 

The  trial  court,  at  the  request  of  the  plaintiff,  charged  that  there 
was  no  proof  in  the  case  before  the  jury  that  the  defendant  acted 
upon  any  statement  made  by  the  plaintiflf,  to  which  the  defendant 
excepted.  The  court  evidently  had  it  in  mind  that  if  the  statement 
was  made  after  the  levy  and  was  retracted  before  the  sale  that  the 
defendant  relying  upon  the  statement  had  taken  no  action  to  his 
prejudice,  overlooking  entirely  the  fact  that  the  defendant  claimed 
that  he  relied  upon  the  statement  from  the  time  it  was  made  and 
after  that  measured  the  wood,  caused  it  to  be  appraised,  became 
liable  for  the  appraisers'  fees,  again  went  to  the  place  and  levied  the 
execution  upon  tlie  wood,  advertised  the  sale  and  attended  upon 
the  day  of  sale.  Upon  defendant's  theory  all  of  these  acts  had 
been  done  relying  upon  the  statement  and  before  it  was  retracted. 
The  charge  was,  therefore,  erroneous. 

It  was  not  necessary  to  plead  the  facts  relied  upon  to  create  the 
estoppel.  Such  facts  as  a  matter  of  evidence  tended  to  show  that 
the  plaintiff  in  good  conscience  did  not  own  the  property  as  against 
defendant.  In  any  event  the  evidence  was  received  without  objec- 
tion and  was  proper  for  the  consideration  of  the  jury.  The  judgment 
and  order  should,  therefore,  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 
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Id  junction  to  restrain  use  of  trade  name  —  right  to  name  nSt  lost  by 
unauthorized  use  by  others. 

When  a  manufacturer  hiis  established  a  market  for  cream  cheese  under  the  braud 
"Philadelphia  cream  cheese,"  the  fact  that  othera  have  attempted  to  appro- 
priate the  trade  name  without  the  owner's  consent  does  not  establish  any 
abandonment  thereof  by  him. 

Nor  does  the  fact  that  such  manufacturer  sells  other  brands  of  cheese  together 
with  the  Phihidelphia  cheese,  all  being  put  out  under  a  registered  trade  mark, 
destroy  the  right  to  the  specific  tmde  name  '*  Philadelphia''  as  applied  to  ono 
brand  of  cheese. 

Appeal  by  the  defendant,  the  Phenix  Cheese  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clei-k  of  the  county  of  Otsego  on  the  29th  day 
of  March,  1906,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  Otsego  Special  Term,  adjudging  the  plaintiff  to  have  an  equal 
riglit  with  the  defendant  to  use  the  word  "Philadelphia"  in  con- 
nection with  the  manufacture  and  sale  of  Philadelpliia  cream  cheese, 
and  restraining  the  defendant  from  claiming  an  exclusive  right  to 
use  that  word. 

liichard  Z.  Sweezij^  for  the  appellant. 

Lynn  J.  Arnold^  for  the  respondent, 

Kellogg,  J. : 

Cream  cheese,  as  it  is  now  known,  was  first  prepared  and  offered 
for  sale  by  one  Lawrence  at  Chester,  N.  Y.,  in  the  year  1872.  It 
was  put  upon  the  market  as  cream  cheese ;  others  began  to  manu- 
facture the  cheese  and  Mr.  Lawrence  adopted  the  trade  name  of 
"  Star  Brand  "  for  his  product,  and  other  manufacturers  made  and 
marketed  cream  cheese  under  the  trade  name  "World  Brand," 
"Globe  Brand,"  "Eagle  Brand,"  "Clover  Brand,"  "  White  Rose 
Brand,"  and  other  brands.  In  1880  one  Reynolds,  who  was  in  the 
cheese  business  in  New  York,  made  a  contract  with  Lawrence  and 
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another  in  liis  locality  to  furnish  him  cream  clieese  with  the  label 
and  marks  upon  it  "  Philadelphia  Cream  Cheese,"  and  they  were 
not  to  sell  any  of  their  product  under  that  name  elsewhere.  This 
cheese  was  not  different  in  its  composition  from  other  cream  cheese 
upon  the  market.  Through  different  transfers  and  business 
arrangements  the  defendant  has  succeeded  to  the  business  of  said 
Reynolds,  and  the  defendant  and  its  predecessors,  ever  since  1880, 
have  been  procuring  and  selling,  or  manufacturing  and  selling, 
cream  cheese  under  the  name  of  "Philadelphia  Cream  Cheese," 
and  have  extensively  advertised  it,  quoted  and  caused  it  to  bo 
quoted  to  trade  journals,  and  have  established  an  extensive  reputation 
and  sale  for  it. 

The  plaintiff  was  incorporated  in  1903  and  began  business  at 
Cooperstown,  N.  Y.,  and  began  the  manufacture  and  sale  of  cream 
cheese,  calling  its  product  "Mohican  Brand,"  and  it  continued  to 
sell  its  product  under  that  name  until  April,  1905,  when  cer- 
tain customers  began  to  call  for  "Philadelphia  Cream  Cheese," 
and  it  discovered  that  there  was  an  established  market  for  cream 
cheese  of  that  name,  and  it  then  began  to  manufacture  and  sell 
a  part  of  its  product  as  "  Philadelphia  Cream  Cheese,"  selling 
its  Mohican  brand  where  it  or  cream  cheese  simply  was  ordered, 
but  if  Philadelphia  cream  cheese  was  ordered  supplying  its  so-called 
Philadelphia  cream  cheese.  Prior  to  the  commencement  of  the 
action  two  or  three  other  manufacturers  had  attempted  to  use  the 
word  "Philadelphia"  in  connection  with  their  cream  cheese,  but 
the  defendant  ])rotcsted  against  such  action,  threatened  litigation, 
and  the  use  of  the  word  "Philadelphia"  was  abandoned  by  such 
dealers,  and  no  manufacturers  or  dealers  except  the  plaintiff  and  the 
defendant  now  use  the  words  "  Philadelphia  Cream  Cheese,"  or 
have  used  it  in  designating  their  product  except  as  before  stated. 
Immediately  upon  plaintiff's  beginning  to  use  that  word  the  defend- 
ant remonstrated  and  threatened  legal  proceedings  to  enjoin  such 
use  and  this  action  was  promptly  brought. 

It  appears  from  the  evidence  that  at  various  hotels  and  restau- 
rants in  New  York,  Philadelphia  and  other  places,  upon  the  bills  of 
fare,  under  the  head  of  cheese,  Philadelphia  cream  cheese  is  the 
only  cream  cheese  mentioned,  and  where  guests  order  it  with  the 
wrapper  upon  it,  it  proves  that  the  cheese  is  not  that  brand,  but  is 
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of  the  "  Star  "  brand,  "  World  "  brand,  or  some  other  brand,  and 
the  plaintifiE  claims  that  such  use  of  tlie  word  "  Philadelphia,"  and 
the  fact  that  in  trade  journals  the  Philadelphia  cream  cheese  is 
quoted,  makes  the  name  "Philadelphia"  a  general  name  applicable 
to  cream  cheese  and  not  a  trade  name  belonging  to  the  defendant. 
The  findings  show  that  the  defendant  knew  that  the  words  "  Phila- 
delphia Cream  Cheese  "  were  used  upon  the  various  bills  of  fare  of 
hotels  and  restaurants,  but  it  does  not  appear  that  the  defendant 
knew  that  the  cheese  supplied  upon  an  order  from  such  bills  of  fare 
was  not  its  Philadelphia  cream  cheese. 

It  is  probably  true  that  there  is  much  more  cream  cheese  sold  at 
retail  and  by  the  different  hotels  and  restaurants  and  to  private  con- 
sumers under  the  name  Philadelphia  cream  cheese  than  is  actually 
manufactured  by  the  defendant,  but  the  fact  that  others  have 
attempted  to  appropriate  the  defendant's  trade  name  because  it  is 
valuable  does  not  deprive  the  defendant  of  the  value  which  it  has 
given  it.  It  has  not  consented  that  its  trade  name  shall  be  used 
indiscriminately  by  jobbers,  manufacturers  and  dealers.  The  evi- 
dence shows  that  wherever  it  has  known  of  a  violation  of  its  trade 
name  or  rights  it  has  interfered  and  prevented  it,  and  the  fact  that 
hotels  and  restaurants  were  selling  other  brands  of  cheese  as  Phila- 
delphia cream  cheese  does  not  show  an  intent  by  defendant  to 
abandon  its  trade  name  or  to  make  it  public  property. 

The  defendant  makes  and  sells  many  other  kinds  of  fancy  cheese, 
and  has  registered  a  trade  mark  "X-L-C-ll,"  surrounded  by  a 
diamond-shaped  outline,  with  the  name  "Excelsior"  over  it,  and 
has  that  trade  mark  upon  its  cream  cheese  and  upon  all  its  various 
varieties  of  cheese.  But  the  fact  that  it  has  a  trade  mark  used  upon 
and  applicable  to  all  of  its  various  products  does  not  destroy  its 
rights  to  its  trade  name  "  Philadelphia,"  as  applied  to  its  cream 
ciieese. 

The  judgment  appealed  from  should  be  reversed  upon  the  law 
and  the  facts  and  a  new  trial  granted,  wnth  costs  to  the  appellant  to 
abide  the  event. 

All  concurred ;  Sewell,  J.,  not  sitting. 

Judgmeiit  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 
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In  tlie  Matter  of  Proving  tlie  Last  Will  and  Testament  of  Daniel 
Small,  Late  of  the  County  of  Montgomery,  Deceased. 

JoAB   Small   and   Others,  Appellants;    Adam    Walrath,  as 
Executor,  etc.,  of  Daniel  Small,  Deceased,  Respondent. 

Third  Department,  March  13,  1907. 

Will — action  to  establish— burden  of  proof  where  testator's  physiciaii 
is  sole  beneficiary  —  evidence — lay  witnesses  may  not  characterize 
mental  state  of  testator  — erroneous  holding  as  to  burden  of  proof. 

When  a  testator  leaves  his  relations  and  goes  to  live  with  his  physician,  and 
eleven  days  thereafter  makes  a  will  naming  the  physician  as  sole  beneficiary, 
the  burden  is  upon  the  latter  to  show  that  the  will  was  not  procured  by  undue 
influence. 

Lay  witnesses  called  to  show  the  mental  capacity  of  a  testator  may  characterize 
his  acts  as  rational  or  irrational,  but  cannot  characterize  the  acts  as  those  of  a 
rational  or  irrational  person. 

When  the  evidence  of  such  lay  witnesses  is  objected  to  as  improper,  incom- 
petent, irrelevant  and  immaterial,  and  because  the  question  is  improper  in  form, 
a  party  who  subsequently  makes  the  '*  same  objection  except  as  to  form  "  is 
entitled  to  the  benefit  of  the  other  grounds  of  objection  stated. 

When  on  a  jury  trial  of  an  action  to  probate  a  will  the  court  erroneously  holds 
that  the  bunlen  of  proof  is  upon  the  contestant,  and,  although  the  proponent 
gave  his  proof  first,  subsequently  holds  that  the  contestant  is  not  entitled  to 
close  the  case,  an  exception  to  the  court's  ruling  on  these  matters  requires  a 
new  trial. 

It  is  immaterial  in  such  action  whether  said  statements  of  the  court  be  consid- 
ered as  erroneous  rulings  or  erroneous  statements  inforrtially  made  during  the 
trial,  for  in  either  event  a  new  trial  will  be  granted  if  the  remark  were 
erroneous  and  prejudicial  to  the  defeated  party. 

Smith,  P.  J.,  dissented  in  part,  with  memorandum. 

Appeal  by  tlie  contestants,  Joab  Small  and  others,  from  an 
order  of  the  Supreme  Court,  made  at  Montgomery  Trial  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Montgomery  on 
the  18th  day  of  July,  1905,  denying  the  contestants'  motion  for  a 
new  trial  made  upon  the  minutes. 

IT.  V,  Borst  and  E.  A,  Brown  [J..  «/.  Nellls  of  counsel],  for 
the  appellants. 

J.  Keck  and  N.  J,  Ilerrich  {Edward  R.  Hall  of  counsel],  for 
the  respondent. 
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Kellogg,  J. : 

The  report  of  this  case  in  105  Appellate  Division,  140,  gives  the 
history  of  the  litigation  and  many  of  the  facts.  Other  facts  are : 
Twenty-two  days  before  his  death  the  testator  came  to  reside  with 
Dr.  Walrath,  the  principal  beneficiary,  and  remained  with  him. 
The  will  was  executed  eleven  days  thereafter.  There  had  pre- 
viously been  no  particular  relations  between  them  except  the  doctor 
was  his  tenant.  The  testator  was  sulBfering  from  typhoid  fever,  but 
was  around  the  house,  not  going  out  upon  the  streets.  An  attorney 
prepared  the  will  by  the  directions  of  and  delivered  it  to  the 
doctor ;  the  doctor  delivered  it  to  the  testator.  The  attorney  firet 
saw  the  testator  in  the  matter  later  when  he  acted  as  one  of  the 
subscribing  witnesses.  The  estate  is  worth  about  $7,500.  For  nearly 
three  years  before  residing  with  the  doctor  the  testator  had  resided 
with  the  Taylor  family,  was  much  attached  to  them  and  had 
intended  to  will  his  property  to  tliem.  They  did  not  know  he  had 
left  their  place  permanently^  but  expected  hi&  return.  Prior  to  the 
making  of  the  will  there  is  no  statement  of  any  intention  to  benefit 
the  doctor  by  will  except  one  of  the  doctor's  patients  heard  him  tell 
Mrs.  Walrath  about  the  time  the  will  was  executed,  "  You  took  me 
in  when  I  had  no  place  to  go ;  yon  have  made  a  home  for  me  here, 
I  want  to  give  Ad  Walrath  (the  doctor)  what  I  have  got  and  stay 
here  as  long  as  I  live." 

Under  these  circumstances,  when  a  physician  as  cliief  beneficiary 
seeks  to  acquire  the  property  of  his  patient  by  probate  of  a  will,  it 
is  not  asking  too  mucli  that  he  make  his  title  clear.  The  unusual 
circumstances  speak  quite  eloquently.  Courts  should  be  careful 
to  see  that  the  will  of  the  physician  is  not  probated  as  the 
will  of  the  patient.  The  evidence  of  the  subscribing  witnesses,  of 
the  members  of  tlie  doctor's  family  and  of  certain  of  his  patients 
who  while  there  for  treatment  8.aw  tlie  decedent,  tend  to  show  that 
he  knew  the  contents  of  the  will  and  that  he  really  intended  and 
desired  that  the  doctor  should  have  his  estate.  And  we  cannot  say 
that  the  verdict  of  the  jury  is  against  the  weight  of  evidence. 
Upon  the  other  hand,  if  the  jury  had  decided  against  the  will,  the 
verdict  would  not  be  contrary  to  the  evidence.  These  statements 
are  made  solely  to  show  that  the  question  was  a  close  one  and  that 
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jastice  requires  that  the  case  should  be  decided  upon  its  merits 
uuiufluenced  by  other  considerations. 

Many  lay  witnesses  called  by  the  contestants,  after  having 
stated  acts  of  and  conversations  with  the  testator,  were  allowed, 
over  cont^tants'  objection  and  exception,  to  answer  whether  they 
were  the  acts  and  conversations  of  a  rational  or  irrational  person. 
The  respondent  relies  upon  Paine  v.  Aldrich  (133  K.  Y.  544)  and 
the  questions  were  apparently  taken  from  that  case.  There  the 
plaintiff's  lay  witnesses  at  the  trial  were  permitted  to  swear  that  the 
acts  and  convei'sations  related  by  them  were  the  acts  and  conversa- 
tions of  a  rational  person,  but  were  not  permitted  to  give  a  direct 
opinion  as  to  the  mind  of  the  party  or  their  impressions  whether  he 
was  rational  or  irrational.  The  plaintiff  was  defeated  and  appealed, 
and  the  only  question  before  the  Court  of  Appeals  was  whether  the 
plaintiff  was  prejudiced  by  the  exclusion  of  the  opinion  of  the  lay 
witnesses  as  to  the  state  of  mind  of  the  grantor.  In  passing  ujwn 
that  question  the  court  remarked  that  laymen  must  be  confined  to 
saying  whether  the  acts  and  conversations  were  rational  or  irra- 
tional or  were  those  of  a  rational  or  irrational  person,  and  held  that 
no  error  prejudicial  to  the  plaintiff  existed.  It  was  not  before  the 
court  whether  a  layman  could  say  that  the  acts  were  those  of  a 
rational  or  irrational  person,  for  that  question  belo^v  was  permitted 
to  the  i)laintiff  and  the  party  against  whom  the  decision  w^as  made 
did  not  appeal.  The  report  of  the  case  at  General  Term  makes  the 
facts  more  apparent.     (38  N.  Y.  St.  Repr.  402.) 

The  evidence  iii  question  here  in  effect  characterized  the  mind  of 
the  decedent.  "  The  rule  authorizes  the  witness  to  characterize  the 
acts,  but  not  tlio  person  doing  the  acts.  The  observer  may  state 
that  the  act  impressed  him  as  irrational,  but  not  that  the  pei-son 
impressed  him  as  irrational."  (^People  v.  Pckarz^  185  N.  Y.  470, 
481.)  The  questions  were,  therefore,  improper  and  should  have 
.been  excluded. 

But  it  is  urged  that  the  appellants  here  are  not  in  a  position  to 
raise  this  point.  The  question  originally  was  asked  the  witness 
Rogers.  It  was  objected  to  as  "  improper,  incompetent,  irrelevant 
and  innnaterial ;  witness  not  shown  competent  to  speak  ;  that  the 
question  is  improper  in  form  and  does  not  direct  her  attention  and 
ask  her  if  certain  specific  acts  and  certain  specific  conversations  were 
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rational  or  irrational,  and  further,  on  the  grounds  vrgcJ,  which  we 
do  not  waive,  that  it  is  reopening  tiieir  principal  case." 

Without  waiting  for  a  ruling  the  wording  of  the  qjvsstion  was 
somewhat  changed,  and  contestants  then  made  the  "  same  objection 
except  as  to  form."  The  objection  was  overruled  and  exception 
taken.  Like  questions  were  put  to  many  other  witnesses,  to  wliicli 
ol)jection  was  made  the  same  "  as  to  a  similar  question  put  to  Carrie 
11.  Rogers."  The  respondent  urges  that  by  waiving  the.  objection 
as  to  the  form  of  the  question  tlie  appellant  has  waived  this  objection. 
That  view  of  the  occurrence  is  too  technical.  The  real  substan<;p  of 
the  objection  was  the  point  now  under  discussion,  and  the  objection 
was  made  so  many  times  during  the  trial  that  the  court  was  clearly 
aware  that  the  contestants  were  insisting  that  a  layman  could  not 
answer  this  question  which  is  permitted  alone  to  experts.  This 
objection  went  to  the  substance  and  not  to  the  form  of  the  question. 
By  analyzing  the  objections  there  were  eight  specifications,  one  of 
which  is  as  to  the  form  of  the  question ;  another  that  the  witness  is 
incompetent  to  speak  ;  another  that  the  question  does  not  direct  the 
attention  of  the  witness  and  ivsk  if  the  acts  and  conversations  were 
rational  or  irrational.  By  eliminating  the  objection  as  to  form  tlio 
other  seven  objections  stand  and  are  certainly  sufficient  to  prevent 
a  lay  witness  from  giving  this  expert  opinion. 

At  the  beginning  of  the  trial  the  proponent  put  in  the  evidence 
of  the  subscribing  witnesses  and  then  asked  the  court  as  to  the 
proper  course  to  be  followed  in  the  introduction  of  testimony.  A 
discussion  took  place  between  the  counsel  and  the  court  as  to  the 
order  of  proof  and  the  court  decided  the  order  in  which  the 
remainder  of  the  evidence  should  be  put  in  and  then  said :  "  Then 
there  is  the  question  as  to  who  luis  the  burden  of  proof,  but  I  am 
not  satisfied  as  to  that  at  present.  I  will  meet  the  questions  as 
they  come  up."  The  proponent  then  called  another  witness  who 
gave  testimony  tending  to  show  the  competency  of  the  testator  and 
the  absence  of  duress,  and  then  rested  his  case.  The  court  then 
remarked  :  "  I  think  the  burden  is  upon  the  contestants  to  show 
incompetency  or  undue  influence.  We  do  not  determine  the 
validity  of  the  will  or  the  validity  of  its  execution.  We  determine 
just  simply  two  questions  for  the  information  of  the  surrogate. 
I  shall  hold,  unless  I  am  convinced  otherwise,  that  the  contestanta 
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Lave  the  burden  here,  and  that  they  really  ought  to  have  opened  the 
case.  If  it  had  been  called  to  my  attention  at  the  opening  of  the 
case  I  should  have  required  the  contestants  to  put  in  their  testimonj 
first,  but  we  have  drifted  into  this  situation.  I  am  going  to  hold 
that  the  burden  of  showing  incompetency  or  undue  influence  is 
upon  the  contestants.  Contestants  excepted."  The  court :  "  I  am 
going  to  regard  the  proof  put  in  so  far  as  simply  formal  proof." 
The  counsel  for  the  contestants  then  said :  "  Since  Your  Honor  has 
determined  the  law  to  be  as  you  have  determined,  without  denying 
that,  that  is  the  law,  and  stating  to  the  court  that  we  did  not  so  under- 
stand it,  that  we  understood  the  burden  was  upon  the  plaintiff  (propo- 
nent) and  that  the  plaintiff  (proponent)  so  understood  it,  we  now  ask 
that  there  be  granted  to  tliis  defendant  (these  contestants)  the  right 
to  close  the  case  to  the  jury  under  this  ruling,"  to  which  the  conrt 
remarked  :  "  I  will  pass  on  that  when  we  come  to  it ;  1  will  say  you 
must  now  put  in  all  the  proof  you  intend  to  introduce  and  I  shall 
then  hold  strictly  to  rebuttal  proof,  wliat  I  regard  as  rebuttal  proof, 
when  the  testimony  comes  in,  and  I  refuse  to  rule  on  the  right  to 
close.  Contestants  excepted."  At  the  close  of  the  testimony  the 
contestants  requested  to  be  allowed  to  close  the  case  to  the  jury, 
which  the  court  denied,  and  they  excepted.  Nowhere  else  in  the 
case  is  any  question  raised  by  counsel  or  discussed  by  the  conrt  as  to 
the  burden  of  proof.  The  charge  of  the  court  and  the  requests  of 
counsel  are  silent  upon  that  point.  It  seems  that  all  considered  that 
the  court  had  settled  and  disposed  of  that  matter. 

It  is  now  seriously  contended  that  the  court  did  not  rule  upon  the 
question ;  that  it  merely  made  remarks  about  the  order  of  proof 
which  were  not  properly  a  subject  of  exception  and  review,  and  that 
counsel,  by  requests  to  charge,"  should  have  again  brought  the  mat- 
ter of  the  burden  of  proof  to  the  attention  of  the  court.  By  e^re- 
fully  reading  what  took  place  between  counsel  and  the  court  it  is 
evident  that  all  understood  the  question  had  been  decided.  If  the 
court  had  not  decided  the  question  when  counsel  took  exception  to 
the  decision  and  made  another  motion  expressly  based  upon  that 
decision,  it  was  clearly  the  duty  of  the  court  to  inform  counsel 
that  the  matter  had  not  been  decided  and  put  the  matter  right  upon 
the  record.  Assuming  that  the  court  had  decided  the  matter,  the 
contestants'  counsel  very  properly  omitted  to  again  ask  a  decision 
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upon  a  matter  which  liad  already  been  decided.  Three  separate 
things  occurred  upon  the  trial  which,  when  considered  with  refer- 
ence to  each  other,  show  that  tlie  court  had  actually  disposed  of  the 
burden  of  proof.  (1)  After  the  subscribing  witnesses  were  sworn 
proponent  asked  the  court  to  determine  the  order  of  proof,  whicli 
was  done,  tlie  court  expressly  reserving  the  question  as  to  tlie 
bnrden  of  proof.  (2)  After  the  proponent  rested  tlie  court  brought 
up  the  reserved  matter  as  to  the  burden  of  proof  and  held  it  to  be 
upon  the  contestants,  to  whicli  the  contestants  excepted,  and  refer- 
ring to  the  ruling,  asked  the  court  to  give  them  the  right  to  dose 
the  case.  The  court  expressly  reserved  tiiat  question  for  further 
consideration.  (3)  At  the  close  of  the  testimony  this  reserved  ques- 
tion as  to  the  right  to  close  was  again  brought  up  and  decided 
agaiust  the  contestants.  It  is  clear  that  the  burden  of  proof  in  this 
case  was  upon  the  proponent,  and  that  the  announcement  of  the 
court  upon  that  subject  was  error.  The  situation,  however,  was 
peculiar.  The  proponent  and  the  contestants  began  the  trial,  both 
assuming  that  the  burden  of  proof  was  upon  the  former.  During 
the  trial  the  court  decided  of  its  own  motion  that  it  was  upon  the 
latter.  If  the  court  was  right  in  this  decision,  then  the  contestants 
had  suffered  the  proponent  to  open  the  case  and  might  perhaps  be 
held  by  the  court  to  have  waived  their  right  to  close  by  practically 
conceding  it  to  the  proponent  by  permitting  him  to  open.  There- 
fore, aside  from  the  question  of  burden  of  proof,  the  particular 
manner  in  which  this  case  had  been  tried  made  it  very  proper  for 
counsel,  after  the  decision  of  the  former  question,  to  have  the  court 
rule  as  to  which  party  might  close  the  case. 

It  is  evident  the  contestants  understood  the  matter  had  been 
decided  and  excepted  to  tlic  decision,  and  the  facts  gave  good 
reason  for  such  understanding.  The  remarks  of  the  court  will  not 
now  be  given  a  technical  construction  for  tlie  purpose  of  avoiding 
an  exception  which  the  counsel  has  taken  and  which  the  court  per- 
mitted to  remain  in  the  record.  But  it  is  immaterial  whether  we 
view  the  statement  of  the  court  as  an  erroneous  ruling,  exception  to 
which  constitutes  error  of  law,  or  treat;  it  as  an  erroneous  statement 
informally  made  by  the  court  during  the  trial.  It  is  well  estab- 
lished that  where  the  court  makes  a  remark  which  is  not  intended 
or  understood  as  a  ruling  upon  a  legal  proposition,  and  that  remark 
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is  erroneous  and  probably  prejudicial  to  the  defeated  party,  that 
the  court  may  set  aside  the  verdict  for  that  reason.  {Davuon  v. 
Herring^  24  App.  Div.  402.)  It  is,  therefore,  immaterial  to 
determine  whether  the  court  intended  to  or  did  make  a  formal 
ruling. 

Tlic  heirs  to  this  estate  have  a  right  to  it  in  the  absence  of  a  valid 
will,  and  whether  there  is  a  will  should  be  determined  upon  the 
strict  merits  and  the  law  of  the  case,  unprejudiced  by  any  erroneous 
statement  of  the  court  which  may  have  misled  the  jury. 

The  order  should  be  reversed  and  the  motion  to  set  aside  the 
verdict  granted,  and  a  new  trial  ordered,  with  costs  to  the  appellants 
to  abide  the  event. 

All  concurred.  Smith,  P.  J.,  in  memorandum,  and  Cochrane,  J., 
concurring  in  result  on  the  first  ground  mentioned  in  opinion. 

Smith,  P.  J.  (concurring) : 

I  concur  in  tlie  reversal  of  this  case  on  the  ground  that  the  trial 
judge  improperly  ruled  that  the  defendant  had  the  burden  of  proof. 
I  do  not  agree  that  the  judgment  should  be  reversed,  because  of 
the  ruling  admitting  the  evidence  of  a  lay  witness  that  certain  acts 
described  were  the  acts  of  an  insane  person.  To  hold  that  a  lay 
witness  may  characterize  acts  sworn  to  as  rational  or  irrational,  and 
that  lio  cannot  say  that  such  acts  were  acts  of  a  rational  or  irrational 
person  is,  to  my  mind,  splitting  hairs,  and,  notwithstanding  the 
ruling  relied  upon  in  the  prevailing  opinion  in  People  v.  Pekarz 
(185  X.  Y.  470,  481),  it  has  never  been  held,  and  I  do  not  believe 
that  it  ever  will  be  held,  that  a  judgment  should  be  revereed  because 
a  lay  witness  was  allowed  to  swear  that  certain  acts  described  were 
those  of  an  insane  person.  While  such  artificial  distinctions  may 
be  indulged  in  for  the  purpose  of  sustaining  a  judgment,  it  cannot 
1)0  that  the  questions  are  so  far  variant  as  to  cause  the  reversal  of  a 
judgment  otherwise  properly  supported. 

Order  reversed  and  motion  to  set  aside  verdict  granted  and  new 
trial  ordered  at  the  next  Trial  Term  iii  Montgomery  county,  with 
costs  to  appellants  to  abide  event. 
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John  II.  Pitkin  and  Walter  J.  Pitkin,  Appellants,  v.  MArrnEW 
Clifford,  Respondent. 

Third  Department,  March  13,  1907. 

Justice's  Court — when  return  of  justice  of  peace  maybe  amended. 

When  on  a  motion  to  amend  the  return  of  a  justice  of  the  peace  it  appears  by  the 
affidavit  of  the  justice  that  a  judgment  rendered  on  the  defendant's  default  was 
made  on  the  oral  evidence  of  the  plaintiff  reduced  to  writing  instead  of  upon  a 
verified  complaint  as  erroneously  stated  in  the  return,  the  return  should  be 
amended  to  show  the  true  facts. 

(Per  Cochrane.  J.):  Although  there  are  authorities  to  the  effect  that  the  return 
of  a  justice  of  the  peace  may  not  be  contratlicted  by  an  amcuiled  return,  they 
do  not  apply  to  a  case  where  the  justice  admits  a  mistake  and  seeks  to  cor- 
rect it.  On  the  same  principle  a  mistake  admitted  by  the  justice  may  be 
corrected  on  motion  of  a  party. 

Appeal  by  tlie  plaintiffs,  John  H.  Pitkin  and  another,  from  an 
order  of  tlie  County  Court  of  Saratoga  county,  entered  in  the  office 
of  the  clerk  of  said  county  on  the  26th  day  of  December,  190G, 
denying  the  plaintiffs'  motion  to  require  the  justice  before  whom 
this  cause  was  originally  tried  to  make  a  furtlicr  and  amciidjd 
return. 

Jllram  C.  Todd  [Jainea  A.  Leanj  of  counsel],  for  the  appellants. 

Willard  J.  Miner^  for  the  respondent. 

Kelloqo,  J. : 

The  return  of  the  justice  shows  tlie  appearance  of  the  plaintiffs 
and  that  the  defendant  did  not  appear;  that  the  plaintiffs  com- 
plained by  verified  complaint  and  that,  after  waiting  an  liour,  the 
defendant  not  appearing,  he  rendered  judgment  upon  the  verified 
complaint.  The  alleged  complaint  purports  to  be  sworn  to  by  one 
of  the  plaintiffs  before  the  justice  on  the  day  judgment  was  ren- 
dered. The  moving  papers  tend  to  show,  by  the  affidavit  of  one  of 
the  plaintiffs,  the  justice  and  the  attorney  who  appeared  for  the 
plaintiffs,  that  the  complaint  was  oral,  that  the  plaintiff  was  sworn 
and  orally  gave  evidence  which  was  reduced  to  writing  and  which 
constitutes  the  alleged  verified  complaint.  By  the  amended  return 
the  plaintiffs  seek  to  have  returned  a  statement  of  what  actually 
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took  place  before  the  justice.  The  important  circumstance  sought 
to  be  returned  is  that  what  is  called  the  verified  complaint  by  the 
justice  was  in  fact  an  abstract  of  the  oral  testimony.  If  the  plain- 
tiffs produced  evidence  before  the  justice  and  the  justice  iu  liis 
return  has  called  that  evidence  a  verified  complaint,  it  would  be  a 
miscarriage  of  justice  that  plaintiffs  should  now  be  defeated  on 
account  of  such  an  error  by  the  magistrate.  If  plaintiffs'  oral  evi- 
dence was  taken  in  court  it  is  not,  perliaps,  very  material  what  the 
justice  called  it.  Tlie  court  wants  the  facts,  and  the  mistake  of  the 
justice  in  calling  the  plaintiffs'  testimony  a  verified  complaint  cannot 
vitiate  the  proceedings. 

The  order  of  the  County  Court  should  be  reversed,  with  costs, 
and  the  motion  for  an  amended  return  granted,  without  costs. 

All  concurred. 

Cochrane,  J.  (concurring) : 

It  has  been  held  that  a  return  of  a  justice  may  not  be  contra- 
dicted by  an  amended  return.  {Barher  v.  Steithehner^  13  Ilun, 
lOS ;  Fitzgerald  v.  Fitzgerald^  25  id.  319 ;  Bennett  v.  Taylor^ 
TO  id.  51 ;  Thompson  v.  Sheridan^  80  id.  33.)  Those  cases 
probably  express  the  general  rule.  But  such  rule  should  not  be 
extended  beyond  the  facts  to  which  it  has  been  •  applied.  If  a 
justice  makes  a  mistake  in  his  original  return  it  certainly  should 
not  be  held  that  he  is  foreclosed  from  correcting  his  own  mistake. 
In  Wait's  Law  and  Practice  (Vol.  3  [5th  ed.],  p.  962)  it  is  said: 
•*If  a  return  is  dcfe*tive  on  account  of  some  mistake  made  by  the 
justice,  either  in  omitting  or  in  erroneously  stating  material  mattere, 
he  may  apply  to  the  County  Court  for  leave  to  correct  or  amend 
his  return."  The  author  cites  no  authority  in  support  of  his  propo- 
sition. But  in  Simpson  v.  Carter  (5  Johns.  350)  a  justice  was  per- 
mitted on  his  own  motion  to  correct  his  return  where  he  had  been 
imposed  on  by  the  fraud  of  one  of  the  parties.  No  good  reason 
exists  why  the  same  privilege  should  not  be  accorded  to  him  in  case 
of  a  mistake.  On  the  contrary,  every  argument  is  in  favor  of  the 
correction  of  mistakes.  Tlie  denial  of  such  a  privilege  would  be 
manifestly  unfair  not  only  to  tlie  justice,  but  to  the  party  against  whom 
the  mistake  is  made.     The  motion  in  this  case  is  in  form  made  by 

Digitized  by  VjOOQIC 


People  v.  Van  Gaasbeck.  511 

App.  Div.]  Third  Depurtment,  March,  1907. 

one  of  the  parties,  but  it  is  based  on  an  afiidavit  of  the  justice  show- 
ing that  an  erroneous  return  has  been  made  by  him  as  a  result 
either  of  his  inadvertence  or  misinformation.  If  on  this  affidavit 
the  justice  liimself  were  asking  for  leave  to  correct  liis  return  no 
authority  of  which  I  am  aware  holds  that  his  request  should  be 
denied.  This  motion,  although  made  by  the  plaintiflFs,  should  be 
considered  from  the  standpoint  of  the  justice  based  as  it  is  on  his 
affidavit,  and  should  be  treated  as  though  it  were  in  fact  made  by 
him.  Thus  considered,  the  motion  sliould  have  been  granted.  Tlie 
opposing  affidavits  show  that  the  return  already  filed  is  correct, 
and  that  the  proposed  amendment  would  pervert  the  facts.  If  the 
justice  makes  a  false  amended  return  the  defendant  will  have  his 
remedy,  but.  the  justice  should  be  at  liberty  to  have  his  return  state 
what  he  claims  to  have  been  the  facts. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  for  amended  return  granted,  without  costs. 


The  People  of  tpte  State  of  New  York,  Respondent,  v,  Cornell 
Yan  Gaasbeck,  Appellant. 

Third  Department,  March  13,  1907. 

Crime  —  manslaughter  in  the  first  degree  —  evidence  —  erroneouB  exclu- 
sion of  testimony  as  to  defendant's  good  character. 

On  the  trial  of  an  iodictment  for  manslaughter,  the  defendant  may  show  that  he 

had  the  reputation  of  having  a  quiet,   peaceable  disposition,  and  it  is  not 

necessary  to  show  his  general  reputation. 
One  accused  of  crime  may  show  that  his  reputation  among  people  who  know 

him  best  is  such  as  rendered  it  improbable  that  he  would  be  guilty  of  the 

particular  crime  charged. 
As  evidence  of  good  character,  standing  alone,  may  create  a  reasonable  doubt  of 

guilt,  the  exclusion  of  such  evidence  is  reversible  error. 

Appeal  by  the  defendant,  Cornell  Yan  Gaasbeck,  from  a  judg- 
ment of  the  County  Court  of  Ulster  county,  rendered  on  the  15tli 
day  of  Jainiary,  1906,  convicting  the  defendant  of  the  crime  of 
manslaughter  in  the  first  degree. 
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Augustus  H,  Van  Bureuy  for  the  appellant. 

Frederick  Stej>han^  Jr.^  District  Attorney  [Howard  Chipp  of 
counsel],  for  the  respondent. 

Kellogg,  J. : 

The  crime  was  committed  in  the  town  of  Woodstock,  where  the 
defendant  was  born.  For  the  last  five  or  six  yeare  before  the  trial 
he  had  lived  in  tliat  town,  but  prior  to  that  time  he  had  resided  for 
many  years  in  the  city  of  Kingston  and  was  well  known  tliere. 

One  Merritt,  who  resided  in  the  city  of  Kingston,  swore  that  he 
had  known  the  defendant  for  twenty-five  or  thirty  years;  that 
defendant  had  worked  on  his  farm  for  him,  on  and  oflF,  three  or  four 
or  five  years,  whenever  he  wanted  extra  help ;  he  was  acquainted 
with  the  reputation  and  character  of  the  defendant  so  far  as  relates 
to  whether  or  not  he  is  of  a  quiet  and  peaceable  disposition  or  other- 
wise. To  the  question  as  to  what  his  reputation  is,  the  objection 
that  no  proper  foundation  had  been  laid  for  the  proof  and  that  it 
was  not  a  proper  way  to  show  character  was  sustained  and  the 
defendant  excepted. 

A  policeman  of  tlie  city  of  Kingston  for  the  last  nineteen  years  had 
known  the  defendant  for  thirty  years ;  knew  him  whenever  he  was  in 
the  city  and  know  his  character  as  to  being  a  peaceable  and  quiet 
man.  To  the  question  as  to  wliat  the  character  is,  the  same  objection 
was  sustained  and  the  defendant  excepted. 

This  evidence  probably  related  to  the  reputation  of  the  defendant 
at  Kingston  and  not  in  the  town  of  Woodstock.  The  remoteness  of 
time  and  place  might  weaken  the  testimony,  but  the  fact  that  the 
man  by  living  at  Kingston  many  years  before  and  up  to  five  or  six 
yeai-8  before  the  trial  had  established  a  reputation  for  peaceableness 
and  quietness  was  some  evidence  that  that  character  had  continued, 
especially  in  the  case  of  a  man  fifty-five  jeara  of  age.  {Sleepet*  v. 
Van  Middlesioorthy  4  Den.  431 ;  Graham  v.  Chrystal^  2  Keyes,  21, 
correctly  reported  in  2  Abb.  Ct.  App.  Dec.  264.) 

When  it  is  sought  to  impeach  a  witness  for  truth  and  veracity  the 
proper  inquiry  is  as  to  his  general  reputation.  {Carlson  v.  Winter- 
S071,  147  N.  Y.  652.)  But  the  cases  seem  to  permit  the  inquiry  as 
to  his  reputation  for  truth  and  veracity  without  inquiring  as  to  his 
general  reputation.      And  while  perhaps  his  general  reputation 
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in  other  respects  may  be  involved,  it  is  clear  that  the  question 
aimed  solely  at  truth  and  veracity  is  the  most  logical  one.  A  man's 
reputation  may  be  so  good  in  all  other  respects  that  small  lapses  in 
regard  to  truth  may  leave  a  balance  on  the  side  of  a  good  reputation. 
His  general  reputation,  therefore,  may  not  give  the  same  definite 
information  as  to  his  truthfulness  as  a  direct  inquiry  on  that  subject. 
A  known  gambler  has  not  a  good  reputation,  but  he  may  have  an 
excellent  reputation  for  truth  and  veracity.  If  a  man  is  on  trial  for 
murder,  the  fact  that  he  is  truthful  has  little  bearing  upon  tlje  prob- 
ability of  his  guilt.  If  the  charge  is  forgery,  his  reputation  as  a 
moral  man  has  little  bearing  upon  that  question.  This  defendant 
was  on  trial  for  killing  his  best  friend,  and  the  principal  evidence 
of  liis  connection  with  the  crime  M^as  the  fact  tliat  the  deceased  had 
been  at  defendant's  cabin  for  some  days;  that  they  were  more  or 
less  drunk,  and  that  the  deceased  was  found  dead  in  tlie  cabin,  with 
other  circumstances  connecting  the  defendant  more  or  *es3  wuth  the 
offense.  Nobody  knows  just  what  caused  the  act,  but  it  maj  fairly 
be  inferred  to  have  been  a  brutal  cold-bloodod  murder.  The  assail- 
ant left  the  deceased  in  an  unconscious  and  dying  condition,  and  ho 
died  several  hours  after.  If  the  fifty -five  years  of  life  of  the  defend- 
ant had  given  him  among  the  people  who  knew  him  best  a  reputa- 
tion as  a  quiet  and  peaceable  man  it  might,  in  the  minds  of  the  jury, 
liave  some  bearing  upon  the  question  whether  he  was  guilty  of  the 
brutal  murder  of  his  friend. 

Wliile  the  books  are  full  of  statements  that  the  defendant  may 
show  his  good  character  from  general  reputation,  the  autliorities 
are  riot  entirely  clear  in  this  State  that  the  good  character  and  the 
general  reputation  means  a  general  good  character  or  his  general 
reoutation  in  the  respects  which  relate  to  the  trial,  the  qualities  of 
his  character  which  are  challenged  by  accusing  him  of  the  crime. 
Wharton  states  the  general  rule  as  follows:  "And  the  character  he 
is  entitled  to  prove  must  be  such  as  would  make  it  unlikely  that  he 
would  be  guilty  of  the  particular  crime  with  which  he  is  charged." 
(Whart.  Cr.  Ev.  [Stli  ed.]  §  60.) 

"The  evidence  of  good  character  offered  by  the  accused  must 
relate  particularly  to  that  trait  of  character  which  is  involved  in  the 
crime  charged,  so  that  the  proof  of  good  character  will  render  it 
Ai>p.  Div.—YoL.  CXVIII.        33 
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unlikely  that  he  would  be  guilty  of  that  particular  crime."  (12 
Cyc.  413.) 

In  People  v.  Seldner  (62  App.  Div.  357,  363)  the  defendant  was 
on  trial  for  grand  larceny  and  several  witnesses  were  asked  if  they 
knew  the  reputation  of  the  defendant  for  honesty  and  integrity,  the 
court  remarking  tliat  while  impeaching  witnesses  to  attack  a  man's 
character  must  show  a  knowledge  of  his  general  reputation,  that 
where  the  defendant  called  witnesses  to  show  his  good  character, 
as  evidence  on  the  merits,  the  same  rule  did  not  apply,  and  the  judg- 
ment was  reversed  for  the  exclusion  of  testimony  as  to  defendant's 
character  for  honesty  and  integrity,  the  court  saying :  "  The  charge 
involved  defendant's  lionesty ;  it  was  pertinent  to  the  issue,  there- 
fore, for  defendant  to  show  good  reputation  for  honesty  and  integ- 
rity," citing  Wharton,  axipra^  and  other  antliorities. 

The  question  here  is  not  whetlier  tlie  character  inquired  about 
must  relate  to  the  traits  involved  in  the  alleged  crime,  as  suggested  by 
the  authorities  above  cited,  but  may  the  inquiry  relate  to  the  qualities 
involved  in  the  crime ;  not  whether  the  inquiry  must  relate  to  char- 
acter for  peaceableness  or  quietness,  but,  in  a  case  like  this,  may 
it  relate  to  such  reputation.  A  man  on  trial  for  a  crime  may  have 
many  traits  of  character  which  he  may  not  desire  to  discuss  before 
the  jury ;  but  if  there  is  a  redeeming  feature  in  his  character  and 
that  feature  points  to  the  improbability  of  his  having  committed 
the  crime  it  would  seem  that  he  is  entitled  to  the  benefit  of  the  evi- 
dence. A  bad  character  for  truth  and  veracity,  for  morality,  and  in 
other  respects,  does  not  make  the  person  burdened  with  it  an  outlaw, 
but  when  he  is  accused  of  crime  he  may  show  that  his  reputation  is 
such  among  the  people  who  know  him  best  as  to  render  it  improbable 
that  he  would  be  guilty  of  the  particular  crime  charged  against  him. 

Evidence  of  good  character  may  of  itself  create  a  reasonable 
doubt,  when  without  it  none  would  exist.  {^People  v.  Bonier^  179 
N.  Y.  315.) 

The  conviction  and  judgment  should  be  reversed  and  a  new  trial 
granted. 

All  concurred. 

Conviction  and  judgment  reversed  and  new  trial  ordered  in  the 
County  Court  of  Ulster  county. 
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In  the  Matter  of  the  Estate  of  Joseph  H.  Griffin,  Deceased. 

William  S.  Lawrence,  Appellant ;  Guy  C.  Dewey  and  Delia  M. 
D.  Harris,  as  Executors,  etc.,  of  David  D.  D.  Dewey,  Admin- 
istrator, etc.,  of  Joseph  II.  Griffin,  Deceased,  Respondents. 

Third  Department,  March  13.  1907. 

Executors   and  administrators  —  setting  off  household   furniture    for 
widow  by  appraisers. 

la  setting  off  household  furniture  not  exceeding  |150  in  value  to  a  widow,  under 
subdivision  4  of  section  2713  of  the  Code  of  Civil  Procedure,  the  appraisers, 
when  the  total  value  of  the  household  furniture  is  less  than  that  sum,  cannot 
make  up  the  balance  by  giving  her  farm  animals  and  other  property. 

Appeal  by  William  S.  Lawrence  froipa  decree  of  the  Surrogate's 
Court  of  the  county  of  Franklin,  entered  in  said  Surrogate's  Court 
on  the  24th  day  of  September,  1906,  settling  the  accounts  of  the 
administrator  of  the  estate  of  Joseph  II.  Griffin,  deceased. 

W.  J,  Saunders^  for  the  appellant. 

A.  TF.  Sheah  \J,  Frank  Zoller  of  counsel],  for  the  respondents. 

Kellogo,  J. : 

By  the  inventory  the  appraisers,  in  Schedule  A,  set  oflE  to  the 
widow  the  specific  items  of  personal  property  as  directed  by  sub- 
divisions 1  to  4  of  section  2713  of  the  Code  of  Civil  Procedure. 
In  Schedule  B  they  set  oflE  to  her  the  remaining  household  furniture 
of  the  value  of  $28.40,  and  not  finding  enough  furniture  to  make  up 
$150  added  $137.00  of  value  in  cows  and  other  property.  By 
Schedule  C,  under  subdivision  5  of  the  section,  they  sot  off  to  her 
$150  of  other  property.  The  creditors,  at  the  making  of  the 
inventory  and  upon  the  accounting,  contended  that  the  $137.00  in 
Schedule  B  was  assets  to  be  accounted  for  by  the  administrator  and 
could  not  properly  be  set  off  for  the  widow.  The  surrogate  held 
the  appraisement  proper  and  gave  the  administrator  credit  for  the 
amount.  Subdivision  4  of  the  section,  which  directs  the  appraisers 
to  set  off  other  household  furniture  not  exceeding  $150  in  value,  is 
relied  upon  to  sustain  the  action  of  the  a])praisers  and  the  surro- 
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gate.  The  language  of  tlie  statute  is  plain,  and  the  most  liberal 
construction  of  its  provisions  cannot  bring  cows  and  property  of 
that  class  under  tlie  head  of  household  furniture.  {Matter  of 
Zibolt,  102  App.  Div.  29  ;  Baucus  v.  Stover^  24  Hun,  109.) 

In  tlie  other  schedules-  the  widow  was  allowed  all  the  property 
provided  for  by  the  statute,  and  this  $137.60  was  assets  and  should 
be  administered  as  such. 

The  final  order  of  the  surrogate  is,  therefore,  reversed,  without 
costs,  and  the  matter  is  remitted  to  that  court  for  further  action. 

All  concurred. 

Decree  reversed,  without  costs,  and  the  matter  remitted  to  the 
Surrogate's  Court  for  further  action. 


Rosalie  Mendleson   and  Others,   Appellants,  v.   Howard  Van 
Kensselaer,  Respondent. 

Third  Department,  March  28, 1907. 

Negligence  —  collision  between  motor  car  and  vehicle  —  when  damages 
excessive  —  law  of  the  road. 

When  in  an  action  to  recover  damages  to  a  horse  and  wagon  received  in  a  col- 
lision with  an  automobile,  it  appears  that  the  actual  expense  of  repairing  the 
wagon  was  twenty-seven  dollars  and  fifteen  cents,  and  that  it  was  in  as  good 
or  better  condition  than  formerly,  testimony  that  the  wagon  had  shrunk  in 
value  from  two  hundred  dollars  to  fifty  dollars  is  purely  fanciful  and  not 
worthy  of  consideration  as  a  basis  of  damage. 

Nor  can  the  damage  to  the  horse  be  based  upon  its  shrinkage  in  value  as  a  *'  family 
liorse"  by  reason  of  its  becoming  nervous  in  the  neighborhood  of  automobiles 
by  reason  of  the  accident.  The  defendant  is  not  required  to  pay  the  difference 
in  the  value  of  the  horse  before  and  after  the  accident  treating  it  only  as  a 
"family  horse." 

It  appeared  that  the  plaintiffs  were  driving  their  wagon  and  approaching  the 
intersection  of  another  road  into  which  they  intended  to  turn.  On  nearing  the 
intersection  they  failed  to  keep  to  the  right  thereof  as  required  by  subdivision 
C  of  section  157  of  the  Highway  Law,  but  turned  to  the  left  side  of  the  road.* 
The  defendant,  coming  from  behind,  in  attempting  to  pass  to  the  left  of  the 
plaintiffs,  as  required  by  subdivision  B  of  said  act  and  subdivision  1  of  section 
4  of  the  Motor  Vehicle  Law,  struck  and  injured  the  horse  and  wagon.  On  the 
question  of  the  defendant's  liability, 
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Eeld,  that  the  questions  as  to  whether  the  defendant  gave  sufficient  warning  and 
properly  managed  his  machine  in  attempting  to  pass  the  plaintiffs  when  near- 
ing  the  point  of  intersection  of  the  roads,  as  well  as  the  contrihutory  negli- 
gence of  the  plaintiffs,  were  not  questions  of  law  but  of  fact  proper  for  the 
jury. 

CocHBANE,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiflFs,  Rosalie  Mendleson  and  others,  from  a 
judgment  of  the  County  Court  of  Albany  county,  entered  in  the 
office  of  the  clerk  of  said  county  on  the  13th  day  of  November, 
1906,  upon  an  order  of  said  County  Court,  entered  in  said  clerk's 
office  on  the  13th  day  of  November,  1906,  reversing  a  judgment  of 
the  City  Court  of  the  city  of  Albany  in  favor  of  the  plaintiflEs  and 
dismissing  the  complaint. 

Daniel  J.  Dugaiiy  for  the  appellants. 

Frederick  Towiiaend  9uXiii  Charles  II,  F.  Reilhj^  for  the  respondent. 

Kellogg,  J. : 

The  plaintiffs'  closed  carriage  was  driving  along  the  1  igliway 
approaching  a  road  intersecting  it  from  the  left  at  an  acute  angle  as 
they  approached  it.  The  defendant  with  his  automobile  was  travel- 
ing in  the  same  direction.  PlaintiflEs'  carriage,  in  turning  from 
the  road  into  the  intersecting  road,  did  not  turn  to  the  right  of 
the  center  of  intersection  of  the  two  roads,  as  required  by  8ul> 
division  C  of  section  157  of  the  Highway  Law  (Laws  of  1890, 
chap.  568,  as  amd.  by  Laws  of  1902,  chap.  96),  but  it  followed  the 
usual  line  of  travel  and  began  to  turn  to  the  left  before  it  arrived  at 
the  intersection  of  the  roads.  Just  before  plaintiffs  began  to  turn  to 
the  left,  the  defendant's  automobile  turned  to  the  loft  for  the  pur- 
pose of  passing  the  plaintiffs,  and  near  the  point  of  intersection  of 
the  roads  a  collision  took  place  and  plaintiffs'  carriage  and  horse 
and  the  defendant's  automobile  were  injured,  and  each  party  seeks 
to  recover  damages  from  the  otiier  on  the  ground  of  negligence. 

I  think  the  County  Court  was  justified  in  reversing  the  plaintiffs' 
judgment,  but  not  in  dismissing  the  complaint.  Plaintiffs  expended 
for  repairing  the  carriage  $27.25,  and  it  was  tlien  evidently  in  better 
condition  than  it  was  before  the  accident.  They  paid  $18  for  treat- 
ing the  horse,  and  the  only  alleged  injury  remaining  to  the  horse 
is  that  it  is  timid,  restless  and  difficult  to  manage  when  near  an 
automobile.    The  witness  as  to  the  damage  and  repairs  to  the  car- 


Digitized  by  VjOOQIC 


518  Mendleson  v.  Van  Rknsselaeb. 

Third  Department.  March,  1907.  [Vol.  118. 

riage,  while  admitting  its  present  condition,  swore  that  before  the 
accident  it  was  worth  from  $250  to  $300,  and  after  the  accident 
but  $50  or  $100,  because  a  wagon  that  had  gone  througli  an  acci- 
dent would  not  sell  for  as  much  as  it  otherwise  would.  The  wit- 
ness called  to  show  the  injury  to  the  horse  swore  that  a  family 
horse  was  worth  $250 ;  that  he  had  seen  this  horse  in  his  stable, 
where  it  was  kept,  but  lie  had  not  seen  it  outside ;  that  if  the  horse 
shied  and  was  uneasy  and  nervous  when  around  an  automobile,  as 
a  family  horse  it  was  worth  l)ut  from  $50  to  $75.  The  evidence 
as  to  the  amount  of  damage  sustained  by  the  injury  to  the  horse 
and  the  carriage  is  unsatisfactory.  As  to  the  carriage,  aside  from 
the  repairs,  the  alleged  damage  was  purely  fanciful  and  not  worthy 
of  consideration.  The  defendant  was  not  required  to  pay  the 
difference  in  value  of  the  horse  before  and  after  the  accident,  treat- 
ing it  only  as  a  family  horse.  The  damages  are  excessive  and  are 
not  founded  upon  any  satisfactory  basis,  and  the  judgment  of  the 
City  Court  was  properly  reversed. 

The  law  of  the  road,  above  cited,  required  the  plaintiffs  in  turning 
the  comer  to  the  left  to  pass  to  the  riglit  of  tlie  center  of  intersec- 
tion of  the  two  roads,  and  subdivision  B  of  that  statute  required  the 
defendant  to  pass  the  plaintiffs  upon  the  left.  Subdivision  1  of  sec- 
tion 4  of  tlie  Motor  Veliicle  Law  (Laws  of  1904,  chap.  538)  recognizes 
the  same  rule. 

The  defendant  was  familiar  with  these  roads  and  we  may  assume 
knew  these  statutory  provisions.  lie  knew  that  if  the  plaintiffs 
were  to  turn  the  corner  whieli  they  were  approaching  and  he 
attempted  to  pass  them  on  the  left,  as  the  statute  contemplates, 
that  it  would  probably  cause  a  collision  if  they  were  near  the  inter- 
section at  the  same  time.  If  there  had  been  no  intersecting  high- 
way the  defendant  could  have  passed  in  safety,  but  it  is  a  fair 
question  of  fact  whether  in  attempting  to  pass  the  i)laintiffs  in  the 
immediate  vicinity  and  while  approaching  this  intersection  from 
the  left  he  was  not  guilty  of  negligence.  A  delay  of  a  few  moments 
would  have  enabled  him  to  determine  whether  the  plaintiffs  were 
to  turn  .the  corner  or  not,  and  it  may  not  be  unreasonable  to  say 
that  there  were  sufficient  opportunities  to  pass  a  team  without 
attempting  to  pass  at  a  point  and  upon  a  side  where  the  plaintiffs 
might  desire  to  turn  upon  a  connecting  road.     I  think,  therefore, 
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the  question  as  to  whether  the  defendant  gave  a  sufficient  warning, 
and  whether  lie  properly  managed  his  machine  in  attempting  to 
pass  the  plaintiflFs  at  this  particular  point,  were  fair  questions  of  fact. 

It  is  evident  that  the  plaintiffs  were  not  entirely  to  the  right  side 
of  the  intersecting  point  of  the  roads,  but  it  is  not  clear  that  that 
fact  had  anything  to  do  with  the  injury.  We  cannot  say  as  a  mat- 
ter of  law  that  the  plaintiffs,  in  attempting  to  turn  this  comer  in  the 
usual  beaten  path  when  they  saw  no  carriage  upon  the  crossroad 
approaching  them,  were  guilty  of  negligence.  Perhaps  it  was 
reasonable  for  them  to  suppose  that  no  one  would  attempt  to  pass 
tliem  from  the  rear  at  this  corner  and  thus  invite  a  collision. 
Plaintiffs'  violation  of  the  statute  was  some  evidence  of  negligence, 
but  all  the  other  facts  making  up  the  situation  as  it  then  was  must 
be  considered  in  determining  whether  they  acted  with  due  care.  If 
the  plaintiffs  were  negligent  it  is  still  a  question  of  fact  whether 
such  negligence  contributed  as  a  cause  to  the  injury.  It  was,  there- 
fore, a  question  of  fact  and  not  of  law  whether  the  plaintiffs  were 
guilty  of  negligence  which  contributed  as  a  cause  to  the  injury. 

The  judgment  of  the  County  Court  is  modified  by  striking  there- 
from the  part  thereof  directing  a  dismissal  of  the  complaint  and  tlie 
award  of  costs  to  the  appellants,  and  inserting  in  lieu  thereof  that  a 
new  trial  is  ordered  before  the  City  Court  at  a  time  to  be  specified, 
with  costs  to  the  defendant  to  abide  the  event,  and  as  so  modified 
said  judgment  is  affirmed,  with  costs  to  the  appellants  to  abide  the 
event. 

All  concurred,  except  Cochrane,  J.,  who  voted  for  a  reversal  of 
the  County  Court  judgment  and  affirmance  of  the  City  Court 
judgment,  with  opinion. 

CpcHBANE,  J.  (dissenting) : 

I  agree  with  Mr.  Justice  Kellogg  that  the  questions  of  negli- 
gence both  of  the  plaintiffs  and  defendant  were  ouestions  of  fact. 
But  I  also  think  that  not  only  those  questions,  but  also  the  question 
of  damages,  were  well  decided  by  the  City  Court.  The  damage  to 
the  plaintiffs'  wagon  was  $27.25  and  no  more.  Only  one  witness 
testified  as  to  the  amount  of  damage  to  the  horse.  He  was 
acquainted  with  the  horse  in  question  and  testified  that  its  reason- 
able market  value  before  the  accident  was  $250.     He  was  then 
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asked  a  hypothetical  question  as  to  the  value  of  a  horse  displaying 
such  traits  and  characteristics  as  the  plaintiffs'  witnesses  testified 
that  the  horse  in  question  developed  after  the  accident,  and  in 
answer  thereto  stated  that  the  general  market  value  of  such  a  horse 
was  from  $50  to  $75.  He  also  testified  that  the  reasonable  value 
of  the  services  of  the  veterinary  surgeon  was  $18.  The  testimony 
of  this  witness  was  uncontradicted,  although  if  untrue  it  was  sus- 
ceptible of  contradiction.  There  was  no  question  raised  that  plain- 
tiffs' method  of  proving  these  damages  was  incorrect.  Assuming,  as 
the  City  Court  was  at  liberty  to  assume,  the  truthfulness  of  the 
plaintiffs'  witnesses  in  describing  the  characteristics  of  the  horse  as 
developed  after  the  accident,  I  do  not  see  how  in  fairness  to  the 
plaintiffs,  it  can  be  said  that  the  judgment  is  excessive.  The  testi- 
mony of  the  only  witness  as  to  the  amount  of  damages  to  the  horse 
showed  such  damage  to  be  not  less  than  $175,  which  with  the  $18 
for  veterinary  services  and  $27.25  for  the  wagon  aggregated  the 
amount  of  $220.25  damages  awarded  the  plaintiffs.  Defendant  was 
apprised  by  bill  of  particulars  of  the  specific  items  of  damages 
claimed,  but  offered  no  evidence  in  reference  thereto.  Apparently 
he  was  content  to  permit  that  branch  of  the  case  to  go  practically 
by  default.  A  party  should  not  be  permitted  to  suffer  one  fea- 
ture of  the  case  to  remain  unlitigated  or  only  perfunctorily  litigated 
and  subsequently  complain  on  appeal  of  the  consequences  of  his 
own  indifference.  The  City  Court  took  at  its  face  value  the  evi- 
dence submitted  on  the  question  of  damages.  According  to  such 
evidence  the  damages  awarded  were  not  excessive,  but  within  the 
estimate  of  the  only  witness  who  testified  on  that  subject.  The 
County  Court  may  have  believed  that  the  damages  awarded  were 
excessive,  but  had  no  right  nor  have  we  any  right  to  substitute 
belief  for  the  judgment  of  the  trial  court  supported  as  it  was  by 
uncontradicted  evidence,  not  inherently  improbable. 

I  think,  therefore,  that  the  judgment  of  the  County  Court  shjuld 
be  reversed  and  that  of  the  City  Court  affirmed. 

Judgment  of  the  County  Court  modified  as  per  opinion,  and  as 
modified  affirmed,  with  costs  to  appellants  to  abide  event  of  a  new 
trial  to  be  had  at  a  time  to  be  specified  in  the  order  which,  if  not 
agreed  upon,  to  be  settled  by  Chester,  J. 
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In  the  Matter  of  the  Apphcation  of  the  Directors  of  the  Rochester, 

Corning,  Elmira  Traction  Company  for  an  Order  Directing 

the  Board  of  Railroad  Commissioners  to  Issue  a  Certificate  of 

PubHc  Convenience  and  a  Necessity  under  Section  59  of  the 

Railroad  Law. 

Fourth  Department,  March  6,  1907. 

Bailroads  —  certificate  of  public  convenience  and  necessity  —  power  of 
Appellate  Division  on  review  of  decision  of  Commissioners. 

An  appeal  from  the  Board  of  Railroad  Commissioners  refusing  a  certificate  of 
public  convenience  and  necessity  for  a  proposed  street  surface  railroad  comes 
before  the  Appellate  Division  as  an  original  application  to  be  determined  upon 
the  record  made  before  the  Board  of  Railroad  Commissioners,  or  upon  such 
further  evidence  and  facts  as  the  court  may  deem  essential  to  enable  it  to 
make  a  proper  determination.  It  is  not  merely  a  review  of  the  decision  of 
a  subordinate  tribunal  which  casts  upon  the  petitioners  the  burden  of  showing 
affirmatively  that  the  Commissioners  erred  in  their  determination. 

The  fact  that  a  proposed  street  surface  railroad  will  parallel  an  existing  steam 
railroad,  and  will  injuriously  affect  it  by  competition,  is  not  necessarily  ground 
for  refusing  a  certificate. 

The  real  question  is  whether  the  existing  facilities  for  railroad  travel  are  ade- 
quate, and  the  fact  that  an  existing  steam  railroad  is  sufficient  to  serve  through 
transportation  of  passengers  and  freight,  does  not  show  that  a  street  surface 
railroad  in  the  same  locality  is  not  a  necessity  for  local  transportation. 

Evidence  taken  before  commissioners  exam'ned,  and 

Held,  that  a  certificate  of  public  convenience  and  necessity  should  bo  granted. 

Application  by  the  directors  of  the  Rochester,  Corning,  Ehnira 
Traction  Company  under  section  59  of  the  Railroad  Law  (Laws  of 
1890,  chap.  565,  added  by  Laws  of  1892,  chap.  G76,  and  anid. 
by  Laws  of  1895,  chap.  54:5)  for  an  order  directing  the  Board  of 
Railroad  Commissioners  of  the  State  of  New  York  to  issue  a  certifi- 
cate of  public  convenience  and  a  necessity,  said  Board  having  refused 
to  grant  such  certificate  upon  application  made  to  it. 

Stejplien  A.  Mdntlve  [  WilUani  A,  Sutherland  and  Ervnn  E, 
Shutt  of  counsel],  for  tlie  applicants. 

In  opposition  : 

Oeorge  JV.  Orcutt  {George  F,  Brownell  of  counsel],  for  the 
Erie  Railroad  Company. 
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Reynolds^  Stanchjield  cfe  Collin  [Frederick  Collin  of  counsel], 
for  Delaware,  Lackawaaaa  and  Western  Kailroad  Company  and 
others. 

Harris  (&  Harris^  for  New  York  Central  and  Hudson  Ili^er 
Railroad  Company. 

nerenideen  tfe  MandevilU  [Edward  G,  Uerendeen  of  counsel], 
for  Elmira  Water,  Light  and  Railroad  Company. 

McLennan,  P.  J. : 

The  Rochester,  Corning,  Elmira  Traction  Company  was  incorpo- 
rated in  July,  1906,  for  the  purpose  of  constructing  and  maintaining 
and  operating  by  electricity  a  street  surface  railroad  from  the  city  of 
Rochester  in  the  county  of  Monroe  to  the  city  of  Elmira  in  the  county 
of  Chemung,  a  distance  of  about  120  miles,  passing  through  a  portion 
of  the  county  of  Monroe,  also  through  Livingston  and  Steuben 
counties  and  a  portion  of  Chemung  county.  Thereafter  applica- 
tion was  made  to  the  Board  of  Railroad  Commissioners  for  a  certifi- 
cate of  public  convenience  and  a  necessity,  and  after  numerous 
hearings,  at  which  a  large  amount  of  testimony  was  taken,  and  on 
December  5,  1906,  the  Board  by  a  majority  vote,  two  members 
dissenting,  refused  to  grant  such  certificate.  Thereafter  all  papers 
(including  a  copy  of  all  evidence  taken),  maps  and  findings  of  the 
Board  were  duly  certified.  Thereafter  and  on  the  9th  day  of 
January,  1907,  by  order  to  show  cause  returnable  on  the  28th  day 
of  January,  1907,  the  matter  was  brought  into  this  court  to  deter- 
mine upon  the  record  thus  made  whether  or  not  a  certificate  of 
public  convenience  and  a  necessity  should  issue  to  the  applicant 
pursuant  to  section  59  of  the  Railroad  Law.  We  think  the  practice 
adopted  to  bring  the  matter  to  this  court  was  correct.  The  coun- 
sel who  appear  for  the  several  corporations  in  opposition  to  the 
application  insist  that  this  court  should  regard  the  application  as  in 
the  nature  of  a  review  of  the  decision  of  a  subordinate  tribunal 
and  not  as  an  original  application  and,  therefore,  that  the  burden 
rests  upon  the  petitioners  to  show  aftirmatively  that  the  Commission- 
ers erred  in  their  determination.  We  are  inclined  to  follow  the 
rule  laid  down  in  Matter  of  Woodi^^  App.  Div.  334;  aflfd.,  181 
N.  T.  93),  and  to  hold  that  the  matter  comes  before  this  court  aa 
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an  original  application  to  be  determined  npon  tlie  record  made 
before  the  Board  of  Railroad  Commissioners  if  the  parties  so  elect, 
or  upon  snch  further  evidence  and  facts  as  the  court  might  deem 
essential  in  order  to  enable  it  to  make  a  proper  determination  in 
the  premises.  However,  we  deem  that  question  of  but  little 
importance  in  this  case,  because  the  entire  evidence  taken  before 
the  Board  is  before  us  without  objection,  and  no  request  was  made 
by  either  party  to  submit  further  proof  for  our  consideration.  So 
that  the  matter  should  be  decided  solely  upon  the  merits  as  disclosed 
by  all  the  proceedings  had  before  the  Commissioners,  including  the ' 
evidence  taken,  the  decision  rendered  by  them,  and  tlie  reasons 
given  therefor. 

The  application  for  a  certificate  was  denied  by  the  Board  of 
Kailroad  Commissioners  upon  the  ground,  as  appears  by  the  opin- 
ion of  the  majority  of  the  Board,  that  the  people  residing  in  the 
territory  through  which  it  is  proposed  to  construct  and  operate  the 
applicant's  railroad  are  now  reasonably  well  supplied  with  trans- 
portation facilities  by  means  of  the  operation  of  the  steam  railroads 
and  other  electric  roads  which  travei*se  practically  the  same  terri- 
tory, each  of  which  is  represented  by  counsel  in  opposition  to  this 
application ;  and  especially  because  such  railroad  companies  have 
already  undertaken  or  are  about  to  undertake  to  furnish  additional 
facilities  by  electrifying  some  of  such  lines  and  otherwise.  It 
would  not  be  useful  to  describe  in  detail  the  precise  location  of  the 
proposed  railroad,  or  just  the  relation  it  would  sustain  as  to  loca- 
tion to  the  other  roads  mentioned.  Suffice  it  to  say  that  it  practi- 
cally parallels  the  Erie  railroad  or  some  of  its  branches  for  sub- 
stantially its  entire  length  and  the  roads  of  the  other  companies 
appearing  in  opposition,  to  a  considerable  extent,  and  it  is  established 
beyond  contradiction  that  such  proposed  new  road  if  constructed 
and  operated  would  injuriously  affect  such  opposing  companies. 
That  being  so,  if  the  people  residing  in  the  territory  in  question 
are  now  reasonably  well  accommodated  as  to  transportation  facili- 
ties, and  if  such  is  the  fact  established  by  a  fair  interpretation  of 
the  evidence,  the  Board  properly  refused  a  certificate. 

In  determinhig  what  conclusion  this  court  should  reach  in  the 
premises  we  are  of  the  opinion  that  great  weight  should  be  given 
to  the  decision  reached  by  the  Board.     {People  ex  rel,  Ifew  York 
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City  i&  Westchester  R,  Co.  v  Comrs.,  81  App.  Div.  241.)  It, 
however,  becoiues  tlie  duty  of  tliis  court  to  examine  the  evidence 
and  to  determine  whether  public  convenience  and  necessity  require 
tlie  construction  and  operation  of  the  proposed  road.  "While  the 
fact  that  the  territory  is  now  occupied  by  other  railroads  should 
properly  be  considered,  it  should  in  no  sense  be  regarded  as  con- 
trolling. Practically  every  suburban  electric  railroad  authorized  in 
this  State  paralleled  an  existing  steam  railroad.  The  larger  per- 
centage of  the  population  settled  upon  the  lines  of  such  railroads, 
and  at  almost  every  station  a  hamlet,  village  or  city  had  grown 
up,  and  yet  that  lias  not  been  regarded  as  a  valid  objection  to 
the  construction  of  a  street  surface  railroad  along  such  route 
through  such  hamlets,  villages  and  cities.  Probably  no  section  of 
our  country  is  better  supplied  with  steam  railroad  facilities  than  is 
central  New  York  by  the  New  York  Central  railroad  from  Albany 
to  Buffalo.  Yet  trolley  lines  have  been  authorized  and  are  nearly 
completed  which  will  furnish  a  continuous  line  between  said  points. 
So,  practically,  all  the  branches  of  the  New  York  Central  system 
have  been  paralleled  by  trolley  lines 

In  such  cases  the  question  was  not  whether  the  through  trans- 
portation facilities  between  termini  or  even  between  the  larger 
cities  were  adequate,  but  whether  the  people  living  along  the  line 
of  such  steam  railroad  and  between  its  stations  required  additional 
facilities.  Indeed,  between  points  a  long  distance  apart  the  trolley 
roads  do  not  compete  with  the  steam  roads.  The  passengers  and 
freight  which  the  former  carry  are  as  a  rule  carried  to  the  stations 
of  the  latter.  In  all  essential  respects  the  two  servo  separate  pur- 
poses, each  equally  necessary  to  the  convenience  of  the  public. 
This  policy  has  been  adopted  by  the  Board  of  Railroad  Commis- 
sioners so  uniformly  tliat  it  may  be  regarded  as  the  settled  policy  of 
the  State,  to  wit,  to  permit  steam  railroads  to  be  paralleled  by  trol- 
ley roads,  however  ample  the  facilities  furnished  for  travel  by  such 
steam  roads  between  terminal  points  or  between  principal  stations, 
and  so  notwithstanding  such  trolley  road  may  reduce  the  earnings  ol 
the  steam  road.  The  primary  purpose  of  a  trolley  road  is  to  convey 
people  directly  from  their  homes  to  the  nearby  villages  or  cities  or 
vice  versa. 

In  the  case  at  bar  the  situation  is  essentially  no  different  than  aa 
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above  indicated.  Tlie  facilities  for  tlirougli  passenger  and  freight 
transportation  between  Rochester  and  Ehnira  and  between  Ehnira 
and  Corning  are  reasonably  adeqnate,  and  it  would  not  be  claimed 
that  another  through  line  is  necessary ;  but  the  evidence  demon- 
strates that  the  facilities  for  local  traffic  are  wholly  inadequate  upon 
the  entire  route,  except  between  Corning  and  Elmira ;  that  trains 
are  rwn  infrequently ;  that  the  stations  are  comparatively  long 
distances  apart  and  that  a  considerable  portion  of  the  territory  is 
not  accommodated  by  the  existing  railroads,  which  will  be  no  more 
closely  paralleled  by  the  proposed  railroad  tlian  such  railroads 
usually  have  been  by  such  construction  in  otiier  parts  of  the  State. 
It  is  said  that  aLug  a  considerable  part  of  the  route  the  country  is 
sparsely  settled  and  that  a  sufficient  patronage  cannot  reasonably  be 
expected  to  justify  the  expenditure  necessary  to  construct  and 
operate  the  proposed  road.  Experience  has  demonstrated  and 
additional  transportation  facilities  have  greatly  increased  the  use  of 
such  facilities,  and  the  applicant  directors  apparently  in  good  faith 
assert  their  willingness  and  ability  to  obtain  the  ii6ccssary  capital 
to  construct  and  equip  the  road.  The  fact  that  the  Erie  Railroad 
Company  proposes  to  electrify  its  road  does  not  materially  alter  the 
proposition.  That  does  not  mean  that  it  is  to  be  converted  into  a 
street  surface  railroad,  but  rather  that  the  motive  power  for  the 
transportation  of  passengers  will  be  changed  from  steam  to  elec- 
tricity. Regular  trains,  passenger  and  freight,  will  be  run  then  as 
now,  must  be  run  on  schedule  time  and  will  only  stop  to  take  on  or 
let  off  passengers  at  the  regular  stations.  The  passenger  trains 
may  run  more  frequently,  but  with  all  the  changes  suggested  the 
people  along  the  route  will  not  have  such  facilities  as  is  understood 
will  be  afforded  by  a  street  surface  railroad.  The  evidence  shows 
that  the  population  to  whom  the  line  of  the  proposed  road  would 
be  reasonably  accessible  averages  between  400  and  500  per  mile,  not 
including  the  population  of  either  Rochester  or  Elmira,  and  the 
evidence  very  conclusively  shows  that  such  population  have  at  the 
present  time  very  inadequate  transportation  facilities  along  the 
greater  part  of  such  route.  That  fact  becomes  apparent  upon 
examination  of  the  time  tables  of  the  existing  roads.  As  before 
suggested,  it  does  not  necessarily  follow  that  the  present  facilities 
for  through  traffic  between  the  termini  are  not  reasonably  adequate, 
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but  it  can  hardly  be  contended  that  the  local  demand  had  been 
reasonably  met.  And  it  is  established  beyond  doubt  that  witii  addi- 
tional accommodations  the  demand  would  be  largely  increased.  In 
addition  it  is  true  that  considerable  portions  of  the  territory  through 
which  it  is  proposed  to  operate  the  road  in  question  have  practically 
no  railroad  facilities.  Wo  think  the  evidence  fails  to  show  that 
snch  conditions  will  be  materially  changed  even  after  all  the 
improvements  which  are  under  way  or  are  contemplated  by  the 
opposing  companies  have  been  made.  When  all  is  completed,  prac- 
tically none  of  the  facilities  oflEered  by  a  street  surface  railroad,  if 
properly  operated,  would  be  afforded  to  the  inhabitants  of  the 
territory  in  question. 

Whether  or  not  the  proposed  road  is  a  public  convenience  and  a 
necessity  is  and  must  be  a  matter  of  opinion.  Absolutely  accurate 
demonstration  is  impossible.  So  that  after  all  we  must  look  for  its 
solution  in  the  opinion  of  witnesses.  A  very  large  number  of  peo- 
ple residing  in  close  proximity  to  the  route  of  the  proposed  railroad 
and  who  are  apparently  familiar  with  the  locality,  the  existing  con- 
ditions and  the  needs  of  the  inhabitants,  state  unqualifiedly  under 
oath  that  in  their  opinion  the  construction  and  operation  of  the  pro- 
posed road  is  a  public  convenience  and  a  necessity.  Such  opinions 
are  fortified  by  reasons  which  appeal  to  us  as  being  forceful,  viz.,  the 
inf  requency  of  trains  upon  the  steam  roads,  the  long  distances  which 
it  is  necessary  to  travel  to  reach  the  stations  on  such  roads,  and  tliat 
with  increased  facilities  the  travel  will  increase.  No  witness  resid- 
ing along  the  proposed  route  between  Rochester  and  Big  Flats,  a 
distance  of  104  miles,  was  called  who  expressed  a  contrary  opinion. 
Indeed,  it  may  almost  be  said  that  the  people  residing  in  the  terri- 
tory affected  are  practically  unanimous  in  the  opinion  that  the  road 
is  a  public  convenience  and  a  necessity.  Certain  experts  called  by 
the  opposing  railroads,  men  apparently  of  the  highest  character  and 
of  large  experience,  testify  that  in  their  opinion  said  road  would 
not  be  a  public  convenience  and  a  necessity,  and  they  fully  state 
their  reasons  for  such  conclusion.  An  expert  called  by  the  applicant 
expresses  the  contrary  view. 

We  have  examined  all  the  evidence  with  very  great  care  and  we 
are  forced  to  the  conclusion  that  the  weight  of  it  is  largely  in  favor 
of  the  applicant's  contention,  and  that  a  certificate  of  public  eon- 
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venience  and  a  necessity  should  be  granted.  We  think  that  any 
other  result  would  be  at  variance  with  the  policy  long  adopted  by 
this  State,  as  evidenced  by  a  long  line  of  decisions  made  by  the 
Board  of  Bailroad  Commissioners  which  have  been  approved  by  the 
courts,  several  of  which  are  referred  to  in  the  dissenting  opinion  of 
two  members  of  the  Board,  which  is  made  a  part  of  the  record  in 
this  case.  From  Albany  to  Buffalo  street  surface  railroad  companies 
have  been  authorized  to  construct  their  roads  within  sight  of  the  rail- 
road of  the  New  York  Central  for  practically  the  entire  distance, 
although  upon  such  road  passenger  trains  are  run  in  each  direction 
hourly  or  oftener.  It  was  not  considered  an  objection  that  such 
new  road  would  reduce  the  revenue  of  the  old,  or  that  it  had  ample 
facilities  to  accommodate  a  much  larger  traffic.  We  fail  to  see  how 
a  distinction  can  properly  be  made  as  between  such  cases  and  the 
one  at  bar. 

We  more  readily  reach  the  conclusion  above  indicated  because  of 
the  reasons  set  forth  in  the  dissenting  opinion  of  the  Commissioners. 
Each  of  those  dissenting  had  the  same  technical  knowledge,  was  at 
least  equally  familiar  with  the  conditions  and  with  the  needs  of  the 
people  residing  in  the  territory  affected,  with  either  of  those  who 
joined  in  the  opinion  filed  by  the  majority  of  the  Board. 

Upon  the  whole  evidence,  and  after  giving  full  consideration  to 
the  many  suggestions  of  able  counsel,  we  conclude  that  the  order 
applied  for  directing  the  Board  of  Railroad  Commissioners  to  issue 
a  certificate  of  public  convenience  and  a  necessity  should  be  granted, 
but  without  costs. 

All  concurred. 

Application  granted,  without  costs. 
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Frank  A.  Raymond,  Appellant,  Impleaded  with  Kichard  White 
and  Others,  Plaintiffs,  v.  Maynard  N.  Clement,  as  State 
Commissioner  of  Excise,  and  Othere,  Respondents. 

Fourth  Department,  March  6,  1907. 

Intoxicating  liquors  —  local  option  —  resubmission  of  question  after 
illegal  vote  —  court  has  no  power  to  order  issuance  of  liquor  tax 
certificate. 

If  a  town  vote  on  local  option  is  illegal  and  of  no  effect  the  parties  seeking  to 
invalidate  the  election  must  find  their  redress  under  section  16  of  the  Liquor 
Tax  Law,  providing  that  if  the  questions  be  not  properly  submitted  at  the 
town  meeting  they  shall  be  again  submitted  at  a  special  meeting. 

Tlie  only  way  in  which  a  party  aggrieved  can  be  relieved  from  the  effect  of  an 
improper  submission  of  the  excise  questions  is  by  application  to  have  the  sub- 
mission declared  improper  and  idegal  and  for  a  resubmission  of  the  questions 
to  the  electors  of  the  town.  A  court  of  equity  has  no  power  on  declaring  an 
election  void  to  order  the  county  treasurer  to  issue  liquor  tax  certificates. 

Appeal  by  the  plaintiff,  Frank  A.  Raymond,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  otfiee 
of  the  clerk  of  the  county  of  Cattaraugus  on  the  6th  day  of  August, 
1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Cattaraugus  Special  Term,  dismissing  tlie  complaint  upon  the  merits. 

The  action  was  commenced  in  April,  1906,  to  have  it  adjudged 
that  an  attempted  submission  of  the  excise  questions,  so  called,  to  the 
electors  of  the  defendant  town-  at  its  biennial  town  meeting,  held  on 
the  7th  day  of  Xovember,  1905,  and  the  statement  of  the  votes  cast 
thereat  upon  such  questions  as  certified  and  filed  by  the  board  of 
inspectors,  were  illegal  and  of  no  effect;  and  to  compel  tlie  defend- 
ant Straight,  as  county  treasurer,  to  issue  a  liipior  tax  certificate  to 
each  of  the  plaintiffs  precisely  as  if  such  submission  had  not  been 
attempted  or  such  statement  of  the  result  of  such  submission  had 
not  been  made  and  filed. 

Alexander  Wentworth  [^Carey  D,  Davie  of  counsel],  for  the 
appellant. 

Royal  7?.  Scott^  for  the  respondents  Clement  and  Straight. 
James  G,  John^on^  for  the  respondent  town  of  Randolph. 
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MoLbnnan,  p.  J. : 

•  The  facts  are  not  in  dispute  and  are  fully  stated  in  the  findings  of 
the  learned  trial  court,  to  which  no  exception  was  taken. 

So  far  as  material  the  facts  are  that  during  all  the  times  in  ques- 
tion the  plaintiffs  were  severally  engaged  in  keeping  hotels  in  the 
town  of  Randolph  in  the  county  of  Cattaraugus,  N.  T.  At  the 
general  election  held  in  and  for  said  town  in  November,  1903,  the 
four  excise  questions,  so  called,  were  duly  submitted  to  the  electors 
of  said  town,  and  a  majority  voted  in  the  affirmative  upon  the 
fourth  of  said  questions,  which  in  effect  permitted  liquor  to  be  sold 
by  hotelkeepers  in  said  town.  Thereupon  liquor  tax  certificates 
were  issued  to  each  of  the  plaintiffs  and  they  expended  consider* 
able  sums  of  money  in  preparing  to  carry  on  such  traffic,  which  wUl 
be  practically  lost  unless  they  are  permitted  to  continue  the  same. 

At  least  twenty  days  before  the  time  appointed  for  holding  the 
biennial  town  meeting  of  the  town  of  Randolph  in  the  year  1905,  a 
petition  in  proper  form,  signed  and  acknowledged  by  the  requisite 
number  of  electors,  was  filed  with  the  town  clerk  and  in  all  respects 
in  accordance  with  the  provisions  of  the  statute  in  that  regard, 
requesting  that  the  excise  questions  be  submitted  to  the  electors  of 
said  town  at  such  election.  Pursuant  to  the  request  of  such  petition 
there  was  an  attempted  submission  of  such  questions ;  a  considerable 
number  of  electors  voted  thereon ;  the  board  of  inspectors  canvassed 
the  votes  so  cast  and  made  and  filed  a  statement  of  the  result,  in 
form  and  in  all  respects  as  required  by  law,  which  return  or  state- 
ment declared  that  a  majority  of  tlie  votes  cast  were  in  the  negative 
upon  each  of  said  questions,  and,  therefore,  upon  its  face  such 
return  constituted  a  bar  such  as  to  prevent  the  county  treasurer 
from  issuing  liquor  tax  certificates  to  the  plaintiffs  or  either  of  them 
or  to  any  hotelkeepers  in  said  town  of  Randolph. 

It  appears,  however,  without  contradiction,  that  because  of  acts 
or  omissions  on  the  part  of  the  officers  of  said  town  and  of  the 
board  of  inspectors,  done  or  omitted  subsequent  to  the  filing  of  the 
petition  as  aforesaid,  and  none  of  which  appeared  upon  the  face  of 
the  return  of  the  inspectors  made  and  filed  as  aforesaid,  the  said 
excise  questions  were  not  properly  submitted,  and  that  the  result  as 
declared  was  false  and  erroneous.  Concededly  the  plaintiffs  were 
App.  Div.— Vol.  CXVIII.        34 
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aggrieved  by  the  result  thus  falsely  and  erroneously  declared  by 
the  board  of  inspectors  and  they  are  entitled  to  be  relieved  from 
the  effect  thereof. 

The  only  question  presented  by  this  appeal  is  whether  the  plain- 
tiflfs  can  obtain  relief  in  an  action  in  equity,  or  must  they  seek 
redress  in  the  manner  provided  by  section  16  of  the  Liquor  Tax 
Law  ?  Unless  the  statutory  provisions  furnish  not  only  a  remedy 
but  the  exclnsiye  means  of  righting  the  wrong  complained  of  unques- 
tionably a  court  of  equity  would  have  jurisdiction  in  the  premises. 
The  cases  cited  by  counsel  for  appellants  fully  sustain  that  proposi- 
tion. Tliose  authorities  also  hold  in  effect  that  in  order  to  oust  a 
court  of  equity  of  jurisdiction  of  a  matter  which  it  formerly  pos- 
sessed by  statutory  enactment,  tlie  terms  of  the  statute  must  be 
explicit  to  that  effect,  or  it  must  result  by  necessary  implication. 
In  the  case  at  bar  the  statute  does  not  in  words  say  that  its  pro- 
visions shall  furnish  the  exclusive  remedy  by  which  wrongs  such  as 
are  complained  of  by  the  appellants  may  be  remedied,  but  we  think 
that  By  necessary  implication  such  is  the  meaning  of  the  statute. 

The  Liquor  Tax  Law  provides  a  full  and  complete  system  of 
local  option  for  towns.  Its  provisions,  so  far  as  it  is  important  to 
consider,  are  as  follows : 

"  §  16.  Local  option  to  determine  whether  liquors  shall  be  sold 
under  the  provisions  of  this  act. —  In  order  to  ascertain  the  will  of 
the  qualified  electors  of  each  town,  the  following  questions  shall  be 
submitted  at  each  biennial  town  meeting  hereafter  held  in  any  town 
in  this  State,  provided  the  electors  of  the  town  to  the  number  of 
ten  per  centum  of  the  votes  cast  at  the  next  preceding  general  elec- 
tion shall  request  such  submission  by  written  petition,  signed  and 
acknowledged  by  such  electors  before  a  notary  public  or  other  officer 
authorized  to  take  acknowledgments  or  administer  oaths,  which 
petition  shall  be  filed  not  less  than  twenty  days  before  such  town 
meeting  with  the  town  clerk  of  the  town : " 

The  fourth  question  to  be  submitted  under  this  provision  is  in 
effect.  Shall  any  person  be  authorized  to  sell  liquor  in  connection 
with  the  business  of  keeping  a  hotel  ?  The  section  then  provides 
what  shall  be  done  by  the  town  officers  and  others  charged  with  the 
duty  of  conducting  the  election,  and  then  provides :  "  As  soon  as 
the  town  meeting  or  election  shall  be  held,  a  return  of  the  votes 
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cast  and  counted  shall  be  made  as  provided  by  law,  and  if  the 
majority  of  the  votes  shall  be  in  the  negative,  or  if  the  number  of 
votes  cast  for  and  against  shall  be  equal  on  either  of  such  questions, 
no  *  *  *  person  shall  thereafter  so  traffic  in  liquors  or  apply 
for  or  receive  a  liquor  tax  certificate.  *  *  *  If  for  any  reason 
except  the  failure  to  file  any  petition  therefor,  the  four  propositions 
provided  to  be  submitted  herein  to  the  electors' of  a  town  shall  not 
have  been  properly  submitted  at  such  biennial  town  meeting,  sucli 
proposition  sliall  be  submitted  at  a  special  town  meeting  duly  called." 

The  statute  then  prescribes  the  manner  of  holding  such  special 
town  meeting,  the  canvassing,  certifying  and  returning  of  the  votes 
cast  thereat,  and  then  provides  that  no  liquor  tax  certificate  shall  be 
issued  authorizing  the  trafiic  in  liquor  in  said  town  when  a  majority 
of  the  votes  cast  have  been  in  the  negative  upon  such  excise 
questions.  (Laws  of  1896,  chap.  112,  §  16,  as  amd.  by  Laws  of 
1905,  chap.  680.) 

It  would  thus  seem  clear  that  it  was  the  purpose  of  the  Legisla- 
ture to  permit  the  electors  of  a  town  to  determine  whether  or  not 
liquors  should  be  sold  within  its  boundaries,  and  that  the  method 
prescribed  for  ascertaining  their  wishes  in  that  regard  was  to  submit 
the  excise  questions,  so  called,  to  such  electors.  To  bring  about 
such  a  submission  under  the  statute,  the  electors  could  only  sign, 
acknowledge  and  file  with  the  town  clerk  in  the  manner  required 
by  law  a  petition  requesting  the  submission  to  the  electors  of  the 
excise  questions.  If  the  result  of  such  election  as  declared  by  the 
inspectors  was  in  accordance  perchance  with  thg  desires  of  the  peti- 
tioners, it  would  seem  incongruous  that  they  should  be  compelled 
to  attack  its  validity  in  order  to  obtain  the  result  desired  by  them, 
to  wit,  the  prohibition  of  the  sale  of  liquors  in  said  town.  But, 
aside  from  that,  the  sclieme  of  the  statute  clearly  was  to  provide  for 
local  option  notwithstanding  the  excise  questions  were  not  properly 
submitted  at  any  election.  In  such  case  the  statute  expressly  pro- 
vides for  a  resubmission  of  tlie  questions  to  the  electors.  Now,  if 
a  court  of  equity  has  jurisdiction  to  determine  that  such  questions 
were  improperly  submitted  and  that  the  result  of  such  submission 
as  declared  had  no  binding  force  or  effect  and,  therefore,  compel  the 
issuance  of  liquor  tax  certificates  precisely  as  if  such  submission 
had  not  been  attempted,  then  the  local  option  feature  of  the  statute 
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would  practically  be  annulled.  As  we  have  seen,  the  statute  pro- 
vides that  a  proper  petition  having  been  filed  bj  the  requisite  num- 
ber of  electors  the  electors  of  the  town  shall  determine  whether  or 
not  liquor  shall  be  sold,  and  in  case  such  questions  are  improperly 
submitted,  a  special  town  meeting  shall  be  held  at  the  instance  of 
any  party  aggrieved  to  settle  the  question. 

If  the  contention  of  appellants  is  correct,  in  case  error  or  mis* 
take  is  made  by  those  charged  with  the  conduct  of  such  submission, 
a  court  of  equity  may  declare  such  mistakes  or  errors  to  be  fatal  to 
such  submission  and  practically  decree  that  liquor  may  be  sold  in 
said  town  irrespective  of  the  wishes  of  a  majority  of  the  electors 
therein,  and  if  the  contention  of  the  appellants  is  correct  another 
very  strange  situation  might  arise.  Those  opposed  to  the  sale  of 
liquors  in  any  town,  feeling  possibly  that  the  submission  of  the 
excise  questions  as  attempted  to  be  made  was  illegal  or  irregular, 
miglit  apply  under  the  provisions  of  the  statute  for  a  resubmission 
of  the  questions  to  the  electors,  and  upon  such  resubmission  the 
vote  might  be  adverse  to  the  sale  of  liquor  in  said  town,  and 
yet  a  court  of  equity  might  declare  in  an  action  like  this,  either 
immediately  before  or  after  the  result  of  such  vote  was  declared, 
that  the  former  submission  having  been  irregular  the  county  treas- 
urer should  be  compelled  to  issue  liquor  tax  certificates  authorizing 
the  sale  of  liquor  in  said  town. 

Under  such  conditions  it  may  be  seen  that  two  judgments  abso- 
lutely conflicting  might  be  rendered.  By  the  provisions  of  the 
statute  under  the  Liquor  Tax  Law  by  "  an  order  of  the  Supreme  or 
County  Court  or  a  justice  or  judge  thereof"  a  submission  of  the 
excise  questions  may  be  declared  to  have  been  improperly  submitted 
and  a  special  town  meeting  ordered  to  again  vote  upon  such  ques- 
tions. If  appellants'  contention  is  sound  a  court  of  equity  might 
determine  that  such  submission  was  valid  and  binding  and  render 
judgment  absolutely  in  conflict  with  that  rendered  by  the  other 
tribunal.  Such  incongruous  situation  could  not  have  been  contem- 
plated by  the  Legislature,  but  rather  it  was  intended  that  the  Liquor 
Tax  Law  should  provide  in  and  of  itself  the  means  by  which  the 
electors  of  any  town  might  determine  whether  or  not  intoxicating 
liquors  should  be.  sold  therein,  and  that  if  such  will  was  erroneously 
or  improperly  declared  at  any  election  the  only  means  of  correcting 
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the  error  wa8  by  a  resubmission  of  the  questions  to  the  electors  at 
a  special  town  meeting  called  and  conducted  in  the  manner 
prescribed  by  the  statute. 

Independent  of  the  logic  of  the  situation  we  think  this  court  is 
bound  by  its  former  decision  upon  the  question.  In  Matter  of 
O^Hara  (63  App.  Div.  612)  Mr.  Justice  Williams,  writing  for  the 
court,  said  :  "  The  remedy  for  a  failure  to  properly  submit  the  ques- 
tion at  the  town  election  was  the  resubmission  thereof  at  a  special 
town  meeting  duly  called."  (See,  also,  Matter  of  Town  of  La 
Fayette^  105  App.  Div.  25 ;  People  ex  rel,  Caffrey  v.  MossOy  30 
Misc.  Kep.  164.) 

In  the  O^Hara  case  the  precise  question  was  not  involved,  and  it 
may  be  suggested  that  the  language  quoted  is  dictum  so  far  as  the 
case  at  bar  is  concerned.  However,  we  now  decide  that  the  only 
way  in  which  a  party  aggrieved  can  be  relieved  from  the  effect  of 
an  improper  submission  of  the  excise  questions  is  by  application  to 
liave  such  submission  declared  improper  and  illegal  and  for  a  resub- 
mission of  the  questions  to  the  electors  of  the  town  ;  that  the  remedy 
prescribed  by  the  statute  is  exclusive  and  that  the  trial  court  upon 
the  conceded  facts  had  no  jurisdiction  in  the  premises. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 


All  concurred  ;  Kruse,  J.,  in  result  only. 
Judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Final  Settlement  of  the  Accounts  of  Timothy 
Bray,  as  Executor,  etc.,  of  David  White,  Deceased. 

Patsby  Whete,  Appellant ;  Timothy  Bray,  as  Executor,  etc.,  and 
Others,  Respondents. 

Fourth  Department,  March  6,  1907. 

Will — real  property — when  power  of  alienation  not  suspended. 

The  power  of  alienation  of  real  property  is  suspended  only  when  there  are  no 
persons  in  hclng  by  whom  an  absolute  fee  in  possession  can  be  conveyed. 

Hence,  a  devise  of  the  use  of  lands  to  the  testator's  brother  "  until  the  last  of 
my  children  shall  become  of  age,"  when  the  property  shall  be  sold  and  divided 
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equally  between  the  children,  does  not  suspend  the  power  of  alienation.  The 
children  take  vested  remainders,  and  thej,  together  with  the  owner  of  the 
precedent  estate,  may  by  joining  in  a  conyeyance  give  an  absolute  fee  in 


Appeal  by  Patsey  White  from  e^  much  of  a  decree  of  the  Sur- 
rogate's Court  of  the  county  of  Niagara,  entered  in  said  Surrogate's 
Court  on  the  9th  day  of  October,  1906,  as  directs  the  payment  of 
certain  sums  to  the  guardians  of  the  infant  children  of  the  testator. 

S.  E,  Filkins^  for  the  appellant. 

George  D.  Judson  and  George  F.  Thompson^  for  the  respondents. 

Spring,  J. : 

David  White,  of  the  county  of  Niagara,  died  October  29,  1902 
leaving  a  last  will  and  testament.  In  the  first  item,  after  a  legacy 
to  the  wife  of  his  brother  Patsey,  lie  provided  :  "  I  give  and  bequeath 
to  ray  brother,  Patsey  White,  the  |ise  of  my  house  and  seventeen 
anres  of  land  lying  on  the  extension  of  Mill  Street,  in  the  town  of 
Royalton,  until  the  last  of  my  children  shall  become  of  age.  Then 
the  property  shall  be  sold  and  divided  equally  between  my  children, 
share  and  share  alike." 

The  testator  left  four  minor  children,  his  only  heirs  at  law.  The 
land  devised  was  sold  by  proceedings  in  the'  Surrogate's  Court  to 
pay  the  debts  of  the  testator,  and  after  paying  the  same  there  was 
a  surplus  which  came  into  the  hands  of  the  executor  and  was 
included  among  the  assets  for  distribution  upon  the  judicial  settle- 
ment of  his  account.  The  surrogate  in  construing  the  provision  of 
the  will  quoted  for  the  purpose  of  decreeing  distribution  has 
determined  that  the  division  of  the  property  of  the  testator  is  sus- 
pended during  the  lives  of  the  four  minor  children,  which  would 
be  an  unlawful  suspension,  and  by  his  decree  has  directed  distribu- 
tion of  this  surplus  to  the  guardians  of  the  respective  infants. 

We  cannot  concur  in  his  decision.  The  testator  did  not  create 
any  trust  in  hia  brother.  He  onl}'^  permitted  him  to  enjoy  the  use 
of  the  property  for  a  designated  time.  The  primary  scheme  of  the 
will,  apparently,  was  to  provide  for  his  children,  and  he  accom- 
plished that  purpose  by  vesting  the  title  in  them  absolutely,  but  not 
to  be  enjoyed  in  possession  until  the  youngest  child  attained  his 
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majority.  They  held  a  future  estate  with  a  precedent  estate  created 
at  the  same  time.     (Real  Prop.  Law  [Laws  of  1896,  chap.  547],  §  27.) 

There  was  no  suspension  of  the  power  of  alienation.  "  The  abso- 
lute power  of  alienation  is  suspended,  when  there  are  no  persons 
in  being  by  whom  an  absolute  fee  in  possession  can  be  conveyed." 
(Real  Prop.  Law,  §  32.)  There  are  persons  in  being  who  can  con- 
vey the  property  devised  by  the  testator.  Patsey  White,  who  had 
tiie  Yise,  and  the  children  in  whom  the  fee  was  vested,  could  pass  an 
indefeasible  title  at  any  time  by  joining  in  a  conveyance  of  the 
premises,  and  immediate  possession  of  the  premises  could  be  given. 
The  remainder  was  not  contingent,  but  vested ;  and  the  construction 
which  permits  this  will  be  upheld  where  it  can  be  consistently  done. 
{Heraee  v.  Sirnpson^  154  N.  Y.  496 ;  Miller  v.  Gilbert^  144  id.  68.) 

If  one  of  the  children  died  his  title  would  pass  by  descent  to  his 
heirs  at  law,  even  though  the  date  of  possession  was  not  reached. 

The  distinction  between  this  case  and  others  which  have  been 
held  to  offend  against  the  Statute  of  Perpetuities  is  that  in  that 
class  of  cases  a  trust  was  created  and  the  estate  did  not  vest,  as  in 
Haijnea  v.  Sherman  (117  N.  Y.  433),  while  here  the  devisees  -took 
the  title  immediately  upon  the  death  of  their  devisor,  but  the 
enjoyment  of  it.  was  postponed. 

The  decree,  so  far  as  appealed  from,  should  be  reversed,  with  costs 
to  appellant  payable  from  the  fund,  and  the  proceeding  remitted  to 
the  Surrogate's  Court  of  Niagara  county  to  correct  its  decree  in 
compliance  with  this  opinion. 

All  concurred. 

Decree,  so  far  as  appealed  from,  reversed,  with  costs  to  the  appel- 
lant payable  out  of  the  fund,  and  proceeding  remitted  to  the  Surro- 
gate's Court  of  Niagara  county  to  correct  its  decree  in  compliance 
with  opinion. 
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Julia  Mikos,  as  Administratrix,  etc.,  of  John  Mikos,  Deceased 
also  Known  as  John  Weakush,  Respondent,  v.  The  New  York 
Central  ani>  Hudson  River  Railroad  Company,  Appellant. 

Fourth  Depacrtment,  March  6,  1907. 

Negligence — Employers'  Liabilty  Act  —  injury  to  employee  rexnoving 

ashes  from  locomotive. 

A  person  placed  in  charge  of  employees  cleaning  ashes  from  locomotives  in  the 
absence  of  the  regular  superintendent  or  foreman,  and  directing  the  work,  is 
acting  as  a  superintendent  within  the  meaning  of  the  Employers*  Liability  Act. 

In  an  action  to  recover  for  the  death  of  the  plaintiff's  intestate  it  appeared  that 
the  intestate  was  employed  by  the  defendant  to  clean  ashes  from  locomotives 
in  an  ash  pit  over  which  the  locomotives  were  run  for  tliat  purpose.  While  so 
engaged,  an  employee  known  as  a  "hostler,"  without  other  warning  than 
ringing  the  bell,  started  two  locomotives  under  which  the  intestate  was  work 
ing,  whereby  the  intestate  was  run  over  and  killed.  There  was  evidence  that 
the  "hostler''  had  been  directed  by  the  acting  superintendent  to  take  the  loco- 
motives from  the  pit  as  soon  as  possible,  and  was  told  that  they  were  dumped 
and  ready  to  be  removed. 

Eeld,  that  the  "hostler"  was  justified  in  relying  on  the  statement  of  the  super- 
intendent that  the  locomotives  were  ready  to  be  moved,  and  that  the  defend- 
ant could  not  be  heard  to  say  that  its  orders  should  be  disregarded  or  its 
information  treated  as  unreliable,  and  that  a  verdict  for  the  plaintiff  was 
warranted. 

McLennan,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  tlie  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Erie  on  the  21st  day  of  August,  1905,  upon  the  verdict 
of  a  jury  for  $7,233.33,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  21st  day  of  August,  1905,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Charles  A.  Pooley^  for  the  appellant. 

J7. «/".  Swift  and  FranTc  E,  Wade^  for  the  respondent. 

Spring,  J. : 

The  complaint  sets  oat  and  the  proof  tended  to  establish  a  cause 
of  action  within  the  Employers'  Liability  Act  (Laws  of  1902,  chap. 
600).  The  plaintiff's  intestate  was  in  the  employ  of  the  defendant 
engaged  in  cleaning  the  engines  from  ashes  in  an  ashpit  provided 
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for  that,  purpose.  This  ashpit  was  connected  with  the  defendant's 
yards  at  East  Buffalo,  was  constructed  of  cement  and  adaptable  for 
tlie  purpose  intended.  It  was  the  practice  to  run  cars,  from  which 
the  ashes  needed  dumping,  on  tracks  over  these  pits,  and  men 
crawled  under  the  engines  and  scraped  out  the  ashes  with  a  hoe, 
and  plaintiff's  intestate  had  been  doing  that  work  for  some  time. 

On  tlie  21st  day  of  November,  1903,  at  about  noon  an  engineer 
of  the  defendant  ran  on  one  of  these  tracks  two  engines  coupled 
together,  the  first  one  a  live  engine,  and  the  one  in  the  rear  a  dead 
crippled  engine.  A  man  named  Illnian  was'  in  charge  of  this 
branch  of  the  business  on  that  day  in  the  absence  of  the  regular 
superintendent  or  foreman,  and  he  always  acted  in  that  capacity 
when  the  superintendent  was  not  present.  lUman  had  control  of 
the  men,  directed  them  in  the  work  of  handling  these  engines, 
decided  whether  they  should  be  dumped,  when  and  where  to  be 
removed,  and  within  his  sphere  was  in  supreme  command.  He 
was,  therefore,  acting  as  superintendent  within  the  meaning  of  the 
Employers'  Liability*  Act.  {Mcllugh  v.  Manhattan  R,  Co,y  179 
N.  Y.  378 ;  Faith  v.  N.  Y.  C.  ds  IL  R.  li.  li.  Co,,  109  App.  Div. 
222 ;  affd.,  185  N.  Y.  556 ;  MoBride  v.  ]!^ew  York  Tunnel  Co.,  101 
App.  Div.  448.) 

Illman  marked  these  engines  to  be  dumped  and  it  was  expected  this 
work  would  be  done  during  the  noon  hour.  The  plaintiff's  intestate 
was  under  the  rear  engine,  as  was  necessary,  hoeing  out  the  ashes 
into  the  pit  provided  for  them,  when  the  engines  were  set  in  motion 
by  Chamberlain,  a  hostler,  without  sufficient  warning  to  Mikos,  the 
decedent,  and  he  was  run  over  and  killed.  The  proof  does  not  dis- 
close precisely  how  the  accident  occurred.  The  bell  of  the  engine 
was  rung  just  as  it  started,  and  it  is  a  fair  inference  from  the  evi- 
dence that  he  attempted  to  escape  from  his  perilous  situation  when 
he  was  crushed  with  the  drivewheels  of  the  engine.  Without 
detailing  the  facts  and  inferences  permissible,  suffice  it  to  say  we 
think  the  jury  had  a  right  to  acquit  Mikos  of  any  fault  which  would 
prevent  the  plaintiff  recovering  in  this  action. 

Chamberlain  during  tiie  noon  hour  was  eating  his  luncheon  in  a 
shanty  twenty  or  twenty-five  feet  from  the  end  of  the  ashpit,  and 
his  business  was  to  move  engines  from  the  ashpit  when  ordered  to 
do  so.     When  he  had  nearly  finished  his  luncheon,  Illman  came 
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to  the  shanty  and  directed  him  to  remove  these  two  engines.  The 
niib  of  tlie  litigation  is  over  this  direction.  Ciiaraberlain  was  not 
sworn  and  was  out  of  the  State  at  the  time  of  the  trial.  Brown,  a 
hostler  employed  by  the  defendant,  was  in  the  shanty  with  Cham- 
berlain and  testified  that  lllman  came  there  and  "  told  Chamberlain 
to  take  them  two  engines  on  that  pit  over  to  the  coal  chute  ;  they 
were  dumped  out  and  the  second  engine  was  disabled ;  they  were 
both  coupled  together ;  take  them  before  they  died  and  get  them  in 
the  liouse  so  as  to  make  room  for  the  switch  engines.  *  *  * 
Take  them ;  they  are  ready.  *  *  *  The  first  one  was  dumped 
out  and  the  second  one  disabled.  *  *  *  Take  them  as  soon  as 
possible  before  they  die  *  *  *  so  as  to  make  room  for  the 
switch  engines  coming  in  there  at  the  dinner  hour." 

lllman  disagreed  with  this  version  and  said  he  simply  told  Cham- 
berlain "  when  those  engines  are  ready,  keep  them  coupled  together 
and  take  them  off." 

The  court  in  submitting  the  discrepancy  in  this  testimony  to  the 
jury  and  its  effect  as  tlie  pivotal  question  in  tlie  case  said :  "  Now, 
gentlemen,  if  it  (the  injury  to  the  plaintiff's  intestate)  did  occur  solely 
through  the  negligence  of  Chamberlain,  then  the  plaintiff  is  not 
entitled  to  recover.  But  if  Chamberlain  was  negligent,  and  lllman 
was  also  negligent,  and  the  accident  would  not  have  happened  but  for 
the  negligence  of  lllman  in  respect  to  the  matter  to  which  I  have 
called  your  attention,  tlien  for  that  act  of  negligence  upon  the  part 
of  lllman  in  the  respect  to  wliich  I  have  called  your  attention  the 
defendant  is  responsible,  for  at  this  time  he  was  exercising  acts  of 
superintendence  as  I  view  the  case,  and  under  the  law  the  defendant 
is  liable  for  such  negligence." 

The  only  rule  in  any  way  pertinent  to  this  situation  was  one  pro- 
viding, "  The  engine  bell  must  be  rung  when  the  engine  is  about  to 
move."  That  rule  is  of  little  significance  in  this  case,  for  Chamber- 
lain rang  the  bell  as  his  engine  started.  The  evidence  showed  that 
it  was  almost  the  invariable  practice  for  the  engineer,  before  taking 
his  engine  from  the  ashpit,  to  look  under  the  engine  and  ascertain 
if  the  hoer  had  finished  the  dumping  of  the  ashes,  and,  if  not,  to 
give  him  personal  warning.  It  is  patent  that  some  warning  of  this 
kind  must  be  essential  to  the  safety  of  the  men  under  the  engine, 
rather  than  to  depend  for  warning  upon  the  ringing  of  the  bell  or 
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by  sounding  the  whistle  just  he  fore  starting  tho  engine,  and  the 
necessity  is  more  pressing  when  two  engines  are  coupled  together 
and  the  workman  is  under  the  rear  engine. 
The  crucial  question  is,  therefore,  whether  Chamberlain  was  jus- 

Itified  in  departing  from  the  usual  practice  because  Illman  told  him 
the  engines  were  dumped  and  were  ready  to  be  taken  out.     Illman 

{  was  the  man  who  represented  the  defendant.     For  tlie  purpose  of 

regnlating  the  movements  of  Chamberlain  in  handling  and  remov- 

j  ing  these  engines  he  was  the  defendant.     Chamberlain  knew  that 

Ilhnan  was  his  suj>erior,  and  that  his  special  domain  was  these  ash- 
pits and  the  control  of  these  engines.  Illman  came  directly  from 
the  engines.  The  customary  time  for  dumping  them  was  an  hour, 
and  tliat  time  had  already  elapsed.  He  testified :  "  We  have  strict 
orders  not  to  delay  them  any  more  than  we  can  possibly  help ;  to 
get  them  off  as  quickly  as  possible."  With  this  injunction  in  mind 
lie  gave  the  direction  to  Chamberlain. 

We  think  the  hostler  had  a  right  to  rely  on  these  statements  of 
Ilhnan,  that  the  engines  had  been  "dumped"  and  were  "ready." 
It  is  the  same  as  if  the  defendant,  coming  directly  from  the  engines, 
advised  the  engineer  that  they  had  been  cleaned  and  were  ready  to 
be  removed.  They  were  put  in  there  for  the  solo  purpose  of  being 
cleaned  under  the  direction  of  Illman,  and  if  he  told  Chamberlain 
that  the  work  had  been  done  and  they  were  ready  to  be  removed, 
the  jury  certainly  had  a  right  to  find  that  Chamberlain  was  excused 
fiom  investigating  on  his  own  account.  lie  had  been  instructed 
by  the  foreman  "  to  be  careful  to  look  around  to  see  it  was  clear, 
ring  the  bell  and  also  blow  the  whistle."  Illman,  his  immediate ' 
superior,  in  effect  told  him  there  was  no  need  of  spending  the  time 
to  look  under  the  engines  or  make  any  personal  inspection,  for  they 
were  ready  to  be  taken  out.  Illman  assumed  to  possess  knowledge 
of  the  cleaning  of  tho  engines  and  their  readiness  to  be  removed.  • 
It  certainly  would  be  carrying  the  rule  beyond  reason  to  hold 
that  where  the  defendant  has  assumed  to  say  to  his  servant  that 
every  danger  has  been  removed,  and  to  do  certain  work  in  reliance 
upon  that  statement,  for  the  defendant  to  be  absolved  from  liability 
because  the  servant  had  no  right  to  accept  the  statement,  but  must 
act  precisely  as  if  it  had  not  been  made.  Illman,  the  representative 
of  the  defendant,  imparted  the  information  for  the  benefit  of  Cham- 
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berlain  and  gave  instructions,  expecting  them  to  be  obeyed.  Cham- 
berlain had  a  right  to  accept  the  facts  stated  and  obey  the  directions, 
and  the  defendant,  who  interfered  and  aathorized  the  departure 
from  the  prevailing  practice,  cannot  be  heard  to  say  its  orders 
should  be  disregarded  or  its  information  treated  as  unreliable. 

Chamberlain  finished  his  luncheon  in  about  five  minutes,  ran  out 
the  engines  without  investigating  at  all,  and,  as  a  result  of  this 
omission,  the  plaintifiTs  intestate  was  killed,  and  the  jury  were 
authorized  to  impute  the  blame  to  the  defendant. 

The  judgment  and  order  should  be  afiirmed,  with  costs. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  in  an 
opinion,  and  Kruse,  J.,  not  sitting. 

McLennan,  P.  J.  (dissenting): 

The  material  facts  are  not  in  dispute.  At  about  noon  on  the  21st 
day  of  November,  1903,  plaintiff's  intestate  was  in  defendant's 
employ,  engaged  in  cleaning  ashes  from  an  engine  standing  over  an 
ashpit  in  the  defendant's  yard  in  the  city  of  Buffalo.  In  order  to 
perform  such  service  it  was  necessary  to  go  into  the  pit  and  under 
the  engines  to  be  cleaned.  While  thus  engaged,  the  engine  under 
which  he  was  at  work  was  moved,  and  in  attempting  to  escape  he 
was  run  over  and  injured  in  such  manner  that  he  died  soon  after. 
The  deceased  had  been  in  defendant's  employ  for  a  considerable 
time  prior  to  the  accident  and  was  entirely  familiar  with  the  method 
of  doing  the  work  in  which  he  was  engaged.  Concededly,  when  it 
was  necessary  to  dump  or  clean  the  ashes  from  an  engine  it  was  run 
over  the  ashpit  by  a  "  hostler,"  was  marked  "  dump  "  by  the  super- 
intendent or  person  in  charge,  and  other  employees  then  went  under 
it  to  hoe  out  the  ashes  into  the  pit.  When  that  was  done  a  hostler 
took  the  engine  from  the  pit.  It  was  the  universal  custom  in 
defendant's  yard,  and  the  hostlers  had  been  instructed  not  to  move 
an  engine  from  the  ashpit  until  they  had  examined  to  see  if  any 
one  was  under  the  engine,  then  to  sound  the  whistle  and  ring  the 
bell  before  starting  the  same,  and  such  instructions  had  been  given 
to  the  hostler  who  moved  the  engine  in  question. 

At  the  time  in  question  two  engines  had  been  placed  upon  the 
pit.  One  was  a  live  engine,  the  other  crippled ;  both  coupled 
together,  and  only  capable  of  being  moved  by  power  from  the  live 
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engine.  These  engines  had  been  upon  the  pit  for  about  an  hour, 
and  a  Mr.  lUman,  who  was  acting  as  superintendent  in  respect  to 
the  movement  of  the  same,  went  into  a  slianty  about  twenty-five  or 
thirty  feet  from  the  ashpit,  where  a  Mr.  Chamberlain  and  a  Mr. 
Brown,  who  were  hostlers,  were  eating  their  dinner,  and  directed 
Chamberlain  to  take  the  two  engines  from  the  pit,  stating,  as  the 
jury  had  a  right  to  find,  that  they  had  been  dumped  and  were  ready 
to  be  moved.  Illman  then  left  the  liostlers  in  the  shanty  eating 
their  dinner,  got  upon  his  own  engine  and  went  away.  After  five 
or  six  minutes,  when  he  had  finished  his  dinner,  Chamberlain  went 
to  the  pit  to  remove  the  two  engines.  He  made  no  examination  or 
observation  to  see  whether  or  not  any  one  was  under  the  engines  or 
in  the  ashpit,  but  got  into  the  cab,  gave  a  blast  of  the  whistle,  rung 
the  bell  and  moved  the  engines,  with  the  result  that  the  plaintifiPs 
intestate  in  attempting  to  get  out  of  the  pit  was  crashed  under  the 
wheels  and  killed. 

We  think  the  evidence  was  of  such  cliaracter  as  to  justify  the 
jury  in  finding  that  the  deceased  was  free  from  contributory  negli- 
gence. The  only  question  left  to  the  jury  by  the  trial  court  as  to 
defendant's  negligence  was  whether  or  not  Illman,  who  was  then 
acting  as  superintendent,  was  guilty  of  negligence  in  stating  to 
Chamberlain  when  he  directed  him  to  take  the  two  engines  from  the 
ashpit  that  they  had  been  damped  and  were  ready. 

It  must  be  conceded  that  if  tlie  accident  occurred  solely  because 
of  the  negligence  of  Chamberlain  the  plaintiff  cannot  recover, 
because  he  was  a  coemployee  with  the  deceased,  and  the  trial  court 
so  charged.  It  is  equally  clear  that  if  it  resulted  because  of  the 
negligence  of  Illman  or  would  not  have  occurred  except  for  his 
negligence,  the  defendant  is  liable,  because  at  the  time  he  was  act- 
ing aj3  superintendent,  and  under  the  Employers'  Liability  Act,  his 
negligence  was  the  negligence  of  the  master.  So  that  the  only 
question  presented  by  this  appeal  is  whether  or  not  it  was  permissi- 
ble for  the  jury  to  find  that  Illman  was  negligent  because  he 
directed  Chamberlain  to  take  the  engines  from  the  ashpit  and  stated 
to  him  at  the  time  in  substance  tiiat  tliey  had  been  dumped  and  were 
ready  to  be  moved.  If  Chamberlain  had  followed  tlie  express 
instructions  given  to  him  by  the  defendant  and  the  custom  which 
had  been  universally  adopted  in  removing  engines  from  the  ashpit 
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the  accident  would  not  have  happened,  for  then  he  would  have  dis- 
covered that  plaintiff's  intestate  was  in  the  pit  and  would  not  have 
moved  the  engines. 

Could  Ilhnan  have  anticipated  that  his  directions  and  statement 
would  be  interpreted  by  Chamberlain  to  mean  that  the  engines  in 
question  might  be  moved  in  violation  of  the  express  directions  given 
to  him  by  the  defendant  and  in  violation  of  the  custom  adopted  for 
doing  such  work ;  that  he  was  thereby  relieved  from  making  any 
examination  to  ascertain  whether  any  one  was  under  the  engines 
before  moving  the  same  ?  If  lUman  had  given  the  direction  and 
made  the  statement  attributed  to  him  with  the  engines  in  his  view 
or  under  such  circumstances  that  his  order  was  to  be  carried  out 
under  his  observation  or  immediate  direction,  another  question  would 
be  presented.  But  here  the  superintendent  found  the  hostler  eating 
his  dinner,  entirely  away  from  the  engines,  doing  no  act  in  connec- 
tion with  them.  Under  these  circumstances  he  gave  the  order 
directing  their  removal,  stating  in  substance  that  they  wei'e  ready  to 
be  removed,  and  also  that  it  was  desirable  that  they  should  be 
moved  as  speedily  as  possible.  We  think  such  direction  and  state- 
rnent  should  not  be  construed  to  mean  that  Chamberlain  was  author- 
ized to  move  such  engines,  except  in  the  usual  manner  and  in 
accordance  with  the  directions  which  had  been  given  him  for  the 
performance  of  such  work.  After  the  directions  were  given  by  Ill- 
man  Chamberlain  waited  live  or  six  minutes  before  attempting  to 
move  the  engines.  During  that  time  any  employee  might  have 
gone  into  the  pit,  which  only  emphasizes  the  suggestion  that  the 
statement  made  five  or  six  minutes  before,  "the  engines  are 
ready,"  could  not  be  interpreted  as  an  assurance  on  the  part  of 
Illman  that  no  one  was  in  the  pit,  and,  therefore,  that  the  hostler 
was  relieved  from  making  an  investigation  in  that  regard.  Indeed, 
it  very  conclusively  appears  that  Chamberlain  did  not  so  interpret 
the  statement,  for  he  sounded  the  whistle  and  rung  the  bell,  all  of 
which  was  unnecessary  except  for  the  purpose  of  warning  any 
person  who  might  be  in  the  pit  underneath.  The  rules  in  force 
upon  practically  all  railroads  require  that  before  a  standing  engine 
is  put  in  motion  the  bell  shall  be  rung.  If  a  superintendent  should 
give  an  order  directing  that  an  engine  standing  not  in  his  view 
should  be  moved  and  should  state  that  everything  was  ready  for  its 
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starting,  could  such  an  order  and  statement  be  interpreted  by  the 
engineer  to  mean  that  ho  was  not  required  to  ring  the  bell,  that  it 
was  permissible  for  him  to  violate  the  express  rules  of  the  company 
in  that  regard  ? 

In  the  case  at  bar  if  Chamberlain  was  authorized  by  reason  of 
what  was  said  by  Illman  to  violate  the  express  instructions  which 
required  him  to  look  under  an  engine  before  moving  it  from  the 
ashpit  he  was  equally  authorized  to  omit  sounding  the  whistle  or 
ringing  the  bell. 

We  think  the  order  given  and  statement  made  by  the  superin- 
tendent did  not  authorize  the  hostler  to  move  the  engines  in  question 
except  in  the  ordinary  way  and  after  having  taken  the  precautions 
imposed  upon  him  by  the  express  instructions  of  the  defendant  for 
the  protection  of  his  coemployees,  viz.,  before  moving  an  engine 
from  the  ashpit  to  see  that  no  one  was  underneath  and  then  to  sound 
the  whistle  and  ring  the  bell ;  that  the  accident  in  question  resulted 
solely  because  of  the  negligence  of  Chamberlain  in  failing  to  obey  such 
instructions,  and  that  for  such  negligence  the  defendant  is  not  liable. 

Having  reached  the  conclusion  that  the  evidence  fails  to  establish 
that  the  superintendent,  Illman,  was  guilty  of  negligence  which 
caused  or  in  any  manner  contributed  to  the  accident,  it  is  unneces- 
sary to  consider  any  other  of  the  questions  raised  by  this  appeal. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  event. 

Judgment  and  order  affirmed,  with  costs. 


Jay    Eobinson,    Respondent,    v.    Crosstown    Street    Railway 

Company  of  Buffalo,  Appellant. 

Fourth  Department,  March  6, 1907. 

Nogligence  —  collision  between  vehicle  and  trolley  car  coxning  from 
behind  —  contributory  negligence. 

Action  to  recover  for  personal  injuries. 

The  plaintiff  was  driving  a  load  of  hay,  the  wheels  of  his  vehicle  running  on  the 
right-hand  track  of  the  defendant's  electric  road.  A  trolley  car  coming  from 
behind  sounded  its  bell  when  500  feet  distant  from  the  plaintiff  as  a  warning 
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to  leave  the  track.  The  plaintiff  turned  his  team  to  the  left  so  that  the  car 
could  pass  him,  but,  upon  the  car  slowing  up,  immediately  turned  to  the  right 
for  the  purpose  of  crossing  the  track  when  he  was  struck  and  injured.  It 
was  shown  that  the  motorman  used  every  endeavor  to  stop  the  car  after  th« 
plaintiff  made  the  second  turn  and  that  the  plaintiff  had  not  looked  behind 
from  the  time  when  he  first  saw  the  car  500  feet  awa^. 

Held,  that  it  was  error  to  refuse  to  charge  that  if  the  plaintiff  drove  so  as  to  be 
free  from  the  car  and  then  turned  toward  the  track  without  any  precaution, 
he  was  negligent  and  could  not  recover. 

Williams,  J.,  dissented. 

Appeal  by  the  defendant,  the  Crosstown  Street  Kailwaj  Com- 
pany of  Buffalo,  from  an  order  of  the  County  Court  of  Erie  county, 
entered  in  tlie  office  of  the  clerk  of  said  county  on  the  17th  day  of 
April,  1906,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes,  a  verdict  having  been  rendered  by  the  jury  in 
favor  of  the  plaintiff  for  $200. 

Charles  B.  SearSy  for  the  appellant. 
Philip  A,  Zainffy  for  the  respondent. 

Spring,  J. : 

The  plaintiff  on  the  21st  day  of  March,  1904,  was  struck  by  one 
of  defendant's  trolley  cars  on  Abbott  road,  in  the  city  of  Buffalo, 
and  was  injured,  and  brings  this  action  to  recover  for  such  injuries. 

Abbott  road  runs  in  an  easterly  and  westerly  direction,  and  two 
tracks  of  the  defendant  are  operated  along  it,  the  outside  rail  of 
either  tmck  being  about  nine  feet  from  the  curb.  The  plaintiff 
was  driving  east  with  a  large  load  of  hay  on  a  hayrack  drawn  by 
two  horses,  his  wheels  running  on  the  defendant's  southerly  or  right- 
hand  track.  The  defendant's  car  was  following  him  on  the  same 
track  and,  when  near  Abbey  street,  about  500  feet  away,  the  motor- 
man  began  sounding  the  gong,  to  warn  the  plaintiff  of  the  approach 
of  the  car  so  that  he  might  get  off  the  track.  The  plaintiff  intended 
to  have  his  hay  weighed  on  a  pair  of  liay  scales  which  was  in  an 
alleyway  at  his  right  hand  as  he  was  going  east,  and  he  turned  his 
team  to  the  left,  clearing  the  track  on  w^hich  he  had  been  traveling, 
sufficiently  so  that  the  car  could  pass  him,  then  turned  to  the  right 
for  the  purpose  of  crossing  the  track  and  reaching  the  hay  scales. 
He  had  nearly  crossed  the  track  when  his  wagon  was  hit  by  the 
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defendant's  car.  The  car  contained  quite  a  number  of  passengers 
and  the  proof  shows  clearly  that  the  motorman  sounded  tho  gong 
back  500  feet  or  more  and  continued  to  do  so  until  the  plaintiflE  had 
cleared  the  track  sufficiently  to  enable  the  car  to  pass.  The  motor- 
man  also  slowed  down  his  car,  but  after  the  wagon  had  got  over 
the  track  he  accelerated  its  speed,  and  when  the  horses  in  their 
turn  again  got  on  the  east-bound  track  the  motorman  reversed  the 
lever  and  endeavored  to  stop  the  car,  but  claimed  he  was  unable 
to  do  so. 

The  evidence  is  very  slight  to  show  any  negligence  on  the  part 
of  the  defendant.  Several  witnesses,  among  them  passengers  who 
were  on  the  car,  testified  to  the  warning  signal,  to  the  slowing  down 
of  the  car  and  to  the  fact  that  the  load  of  hay  had  cleared  the  track 
three  or  four  feet,  so  that  there  was  ample  room  for  the  car  to  pass 
before  the  motorman  increased  its  speed.  Two  or  three  witnesses 
also  testified  to  the  attempt  of  the  motorman  to  stop  the  car  after 
the  turn  had  been  made. 

The  motorman  had  a  right  to  assume  that  the  plaintiff  left  the 
track  in  response  to  the  warning  which  had  been  given  and  for  the 
purpose  of  allowing  the  car  to  pass. 

But,  if  we  assume  that  the  motorman  might  have  stopped  his  car 
after  the  liorses  had  reached  the  track  in  their  turn,  I  think  that 
the  plaintiff  was  guilty  of  contributory  negligence  as  matter  of  law. 

He  testified  that  he  looked  back  when  he  started  to  make  the 
turn  in  order  to  reach  the  hay  scales  and  saw  the  car  approaching, 
about  500  feet  away,  and  he  did  not  look  again  at  all.  His  version 
is  as  follows :  ''  The  first  I  knew  that  a  car  was  coming  was  when  I 
started  to  turn  out  of  their  right-hand  track,  I  looked  back,  I  saw  a 
car  way  back ;  that  was  when  I  began  to  turn  to  the  left.  The  car 
was  back  near  Abbey  Street.  I  have  measured,  or  assisted  in 
measuring,  that  distance  from  Abbey  Street  to  the  scales;  the  dis- 
tance is  about  500  feet.  This  was  about  two  o'clock  in  the  after- 
noon. It  was  a  fair  day.  After  I  looked  hack  and  saw  the  car 
near  Abbey  Street,  I  did  not  see  the  car  agaiyi  U7itil  I  was  struck^ 

Further,  on  cross-examination,  he  says :  "  I  did  not  give  the  car 
any  further  thought."  And  again  :  "  On  this  occasion  I  raised  up 
once  and  saw  that  car."  And  lie  further  testified  that  he  was  in 
App.  Div.  —  Vol.  CXYIIL        35 
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the  habit  of  making  the  tarn  to  the  left  or  over  the  parallel  track 
for  tlie  purpose  of  ajlowing  an  approaching  car  to  pass  him ;  as 
he  said :  "  With  a  load  of  hay  I  turn  to  the  left-hand  side  of  the 
street  to  let  the  car  go  by.  That  is  what  I  did  on  this  occasion,  I 
turned  toward  the  left;hand  side  of  the  street." 

We  have  this  situation,  therefore:  Plaintiff,  driving  on  the 
defendant's  track  knowing  that  a  car  is  approaching  himj  turns 
with  a  view  of  making  a  wide  curve  with  a  long  load  of  hay  for  the 
purpose  of  crossing  the  street,  takes  one  glance  back  when  he  first 
starts  on  liis  course  and  does  not  again  look  toward  tlie  car  at  all. 
I  think  within  the  cases  he  was  guilty  of  contributory  negligence  as 
matter  of  law.  {Lynch  v.  Third  Ave.  R,  R.  Co.^  88  App.  Div. 
604: ;  MoEnteeY,  Met.  St.  R.  Co.,  110  id.  G73;  Lofateny.  BrooUyn 
Heights  R.  R.  Co.,  184  N.  Y.  148.) 

The  plaintiff  testified  tliat  he  did  not  hear  any  warning.  He 
does  not  pretend  that  he  was  paying  any  attention,  and  a  warning 
was  unnecessary  {Lynch  v.  Third  Ave,  R.  R.  Co.,  supra),  for  he 
knew  the  car  was  approaching ;  but  the  evidence  is  overwhelming 
that  the  warning  was  given. 

There  is  an  error  in  the  charge,  which,  it  seems  to  me,  in  any 
event  must  require  a  reversal  of  this  judgment.  When  the  plain- 
tiff made  the  turn  he  was  not  at  a  street  intersection.  The  court 
charged  the  jury  that  "  the  defendant's  car  had  the  paramount 
right  of  way  superior  to  that  of  vehicles,  and  that  it  was  the  duty 
of  the  driver  of  this  hay  wagon  to  use  reasonable  care  to  keep  out 
of  the  way  of  approaching  cars."  He  was  then  asked  to  charge  as 
follows:  "I  ask  your  Honor  to  cliarge  tlie  jury  that  if  plaintiff 
drove  so  as  to  be  free  from  the  cars,  so  as  to  be  free  from  the  cotirse 
of  this  east-bound  car,  out  of  that  course,  and  then  turned  toward 
the  driveway  without  any  precaution,  taking  no  precaution  for  his 
safety,  he  was  guilty  of  negligence  and  cannot  recover,"  The 
court  responded :  "  I  think  I  will  leave  that  to  the  jury."  The 
defendant  was  entitled  to  this  instruction.  The  evidence  tended  to 
show  at  least  that  the  plaintiff,  after  he  had  left  tlie  track  on  which 
he  was  traveling,  turned  again  without  looking  back  or  giving  any 
heed  to  the  approaching  car,  although  he  knew  it  was  coming.  If 
so,  he  was  not  entitled  to  recover,  and  that  was  the  gist  of  tlio 
request. 
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The  order  should  be  reversed  and  the  motion  for  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

McLennan,  P.  J.,  Kruse  and  Robson,  JJ.,  concurred  on  the 
ground  of  error  in  the  charge  discussed  in  the  opinion ;  Williams, 
J.,  dissented. 

Order  reversed  and  motion  for  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


Fbed  Ambellan,  Respondent,  v.  Baroalo  Manufaoturino 
Company,  Appellant. 

Fourth  Department,  March  6,  1907, 

Negligence —ix^ury  by  fall  of  chute— release  of  action  procured  by 
fraud— charge  construed  —  failure  of  plaintiff  to  tender  consideration 
for  release  not  available  on  appeal. 

A  master  maintainiog  a  chute  used  to  slide  merchandise  from  one  floor  to  another 
is  bound  to  so  secure  it  that  it  will  not  fall,  which  duty  cannot  be  delegated  so 
as  to  relieve  the  master  from  liability  for  inj  uries  so  caused. 

When  it  is  a  question  as  to  whether  a  release  signed  by  the  plaintiff  was  obtained 
by  misrepresentation  of  the  master  and  was  signed  by  the  plaintiff  without 
knowing  its  contents,  and  when  the  court  has  charged  that  if  when  the  plain- 
tiff signed  he  knew  and  understood  the  language  of  the  instrument  that  he 
could  not  recover,  a  subsequent  refusal  to  charge  that  if  the  plaintiff  "  know- 
ingly "  executed  the  release  he  cannot  recover,  must  be  construed  to  mean  that 
the  court  refused  to  charge  that  the  plaintiff  could  not  recover  if  he  knew  he 
signed  the  paper,  that  interpretation  being  necessary  in  view  of  the  prior 
charge. 

Although  the  effect  of  such  release  may  not  be  avoided  without  repaying  or 
tendering  the  consideration,  the  objection  cannot  be  taken  for  the  first  time 
upon  appeal. 

Appeal  by  the  defendant,  the  Barcalo  Manufactaring  Company, 
from  a  judgment  of  the  Supreme  Conrt  in  favor  of  the  plaintiflE, 
entered  in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  5th 
day  of  Marcli,  1906,  upon  the  verdict  of  a  jury  for  $6,000,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  5th  day  of  March, 
1906,  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 
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J.  H.  Metcalf,  for  the  appellant 

W.  U.  Corcoran  and  H.  J.  Swift^  ior  the  respondent. 

WiLiJAMs,  J. : 

The  judgment  and  order  should  be  affirmed,  with  costs. 

The  action  was  to  recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  the  defendant's  negligence.  The  injuries 
were  caused  by  the  fall  upon  plaintiffs  head  of  the  lower  part  of  a 
chute,  used  to  slide  merchandise  from  the  second  to  the  lirst  floor 
in  defendant's  manufactory.  Upon  sufficient  evidence  the  jury 
found  this  part  of  the  chute  was  not  safely  and  properly  secured, 
but  was  left  so  tliat  it  fell  upon  plaintiff  when  he  was  passing  under 
it  in  the'performance  of  his  duties  as  an  employee  of  the  defendant.' 

The  question  here  is  whether  this  negligence  was  that  of  the 
defendant  or  of  a  coemployee.  We  are  of  the  opinion  that  the  duty 
of  securing  the  chute  so  that  it  would  not  fall  was  one  imposed  upon 
the  defendant,  and  that  it  could  not  be  delegated  so  as  to  relieve 
defendant  from  liability.  We  have  examined  the  cases  cited  by  the 
respective  counsel.  It  is  difficult  sometimes  to  say  just  where  the 
dividing  line  is,  but  we  think  this  case,  under  the  evidence,  is  one 
where  the  negligence  is  the  defendant's. 

After  the  accident  occurred  there  was  a  transaction  between  the 
plaintiff  and  the  defendant's  superintendent,  when  eighty-five  dol- 
lars was  paid  to  the  plaintiff  and  a  release  taken  from  him  of  this 
cause  of  action.  It  was  a  general  release,  but  covered  this  claim. 
The  defendant  alleged  in  its  answer  that  it  had  settled  and  taken  a 
full  release  from  the  plaintiff,  and  on  the  trial  gave  evidence  as  to 
the  transaction,  the  payment  and  the  release,  by  the  superintendent 
and  two  other  witnesses.  The  plaintiff  gave  evidence  as  to  the  mat- 
ter also,  not  denying  the  receipt  of  the  money,  or  the  signing  of 
the  release,  but  claiming  that  the  transaction  was  the  payment 
of  seven  weeks'  wages,  to  enable  plaintiff  to  go  away  for  a  rest 
and  to  get  well,  and  that  he  was  told  the  paper  signed  was  merely 
a  receipt  for  the  money.  His  claim  was  that  there  was  no  talk 
about  a  settlement  or  release,  and  that  he  was  deceived  as  to  the 
contents  of  the  paper  he  signed  by  the  misrepresentations  of  the 
superintendent  of  the  defendant.     The  court  submitted  this  ques- 
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tion  of  fact  to  the  jury,  read  some  evidence,  and  stated  the  claims 
of  the  parties  with  reference  to  it,  and  charged :  "  If  at  the  time 
the  plaintiff  accepted  the  $85  and  signed  the  release,  he  knew  and 
understood  the  language  contained  in  it,  he  cannot  recover  in  this 
action.  If  at  the  time  the  plaintiff  accepted  the  $85  and  signed 
the  release,  he  knew  and  understood  that  in  paying  him  the  money 
the  defendant  intended  thereby  to  compromise  and  settle  for  any 
and  all  claims  which  he  might  have  against  it  by  reason  of  his 
injury  upon  April  27th,  1003,  he  cannot  recover  in  this  action.  If 
you  find  either  of  those  facts  in  that  way,  it  bars  a  recovery."  The 
defendant  took  no  exception  to  the  charge  on  this  subject,  but  made 
this  request:  "I  ask  the  court  to  charge  the  jury  if  the  plaintiff 
knowingly  executed  this  release,  he  cannot  recover."  The  court 
declined  so  to  charge,  and  defendant  excepted.  Evidently  the  court 
understood  the  request  to  mean  that  the  plaintiff  could  not  recover  if 
he  knew  he  signed  the  paper,  not  if  he  knew  the  contents  of  it  when 
he  signed  it.  The  request  was  susceptible  of  two  constructions.  It 
cannot  be  supposed  the  court  intended  here  to  take  back  all  it  had 
said  in  detail  in  the  body  of  the  charge.  The  defendant  did  not 
except  to  the  law  as  stated  by  the  court  in  the  body  of  the  charge, 
and  cannot  now  be  heard  to  say  that  it  did  not  fully  and  explicitly 
refer  to  all  the  elements  necessary  to  invalidate  the  release.  Of 
course,  plaintiff's  understanding  of  the  contents  of  the  paper  would 
not  control  unless  the  defendant's  superintendent  understood  the 
same  thing,  or  unless  there  was  fraud  in  inducing  plaintiff  to  sign 
it.  Fraud  was  claimed  in  that  the  superintendent  represented  it  to 
be  a  receipt  merely,  and  thus  deceived  plaintiff  as  to  its  contents. 
If  by  exception  or  request  this  principle  had  been  called  to  tlie 
attention  of  the  court,  the  charge  would  undoubtedly  have  been 
made  explicit  and  satisfactory  to  defendant  in  that  respect.  It 
might  bo  suggested  that  the  release  could  not  be  avoided  without 
paying  back  or  tendering  to  defendant  the  eighty-five  dollars.  No 
such  suggestion  was  made  during  the  trial.  If  it  had  been,  the 
plaintiff  might  then  have  paid  the  money  or  made  the  tender,  if 
this  is  a  case  where  such  payment  or  tender  was  required.  It  is 
only  necessary  to  hold  here  that  the  question  not  having  been 
raised  on  the  trial,  cannot  be  urged  here  as  a  ground  for  reversal 
of  the  judgment. 
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The  finding  of  the  jury  upon  this  question  of  settlement  and 
release  was  supported  bj  the  evidence,  and  should  not  be  set  aside 
as  contrary  to  or  against  the  weiglij^  of  the  evidence. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Oswald  D.  France,  Plaintiff,  v.  The  New  York  Central  and 

Hudson  River  Railroad  Company,  Defendant 

Fourth  Department,  March  6,  1907. 

Negligence  —  injuxy  by  sMfting  railway  switcli — erroneoua  nonsuit. 

In  an  action  by  the  conductor  of  a  raih'oad  to  recover  damages  for  injuries 
received,  it  appeared  that  the  locomotive  and  first  cars  of  the  train  ou  passing 
over  a  switch  took  a  track  bearing  to  the  left,  while  the  rear  truck  of  one  car 
and  the  rctnaining  cars  took  the  track  bearing  to  the  right.  It  appeared  that 
the  switch  in  question  was  controlled  from  a  tower  house,  and  the  system  had 
been,  installed  within  a  few  hours  of  the  happening  of  the  accident.  It  was 
shown  that  there  was  no  bumping  of  the  wheels  on  the  ties  as  if  they  had  left 
the  track,  nor  were  there  any  marks  or  scratches  on  the  switch  points  or  car 
wheels.  The  cars  and  rear  truck  were  free  from  defects  which  might  have 
caused  the  accident. 

Held,  that  a  nonsuit  was  error: 

That  on  the  evidence  the  jury  would  have  been  justified  in  finding  that  the 
accident  was  caused  by  the  improper  shifting  of  the  switch  by  the  towerman 
during  the  passage  of  the  train,  or  that  the  switch  was  defective. 

McLennan,  P.  J.,  dissented. 

Motion  by  the  plaintiff,  Oswald  D.  France,  for  a  new  trial  npon 
a  case  containing  exceptions,  ordered  to  be  heard  at  the  Appellate 
Division  in  the  first  instance  npon  a  nonsuit  directed  by  the  court 
after  a  trial  at  the  Erie  Trial  Term  in  October,  1903. 

Tracy  C  Becker  and  Alfred  Z.  Becker y  for  the  plaintiff. 

I7*a  A.  Place  and  Cliarles  A.  Pooley^  for  the  defendant. 

"Williams,  J. : 

The  exceptions  taken  by  plaintiff  should  be  sustained  and  the 
motion  for  a  new  trial  granted,  with  costs  to  plaintiff  to  abide  event. 

The  action  is  to  recover  damages  for  injuries  to  plaintiff  alleged 
to  have  resulted  from  defendant's  negligence. 

The  nonsuit  was  granted  for  failure  to  make  a  case  for  the  jury 
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as  to  the  defendant's  negligence.     Only  this  question  need  be  con- 
sidered here.     No  other  question  is  raised  by  counsel.  ^ 

The  plaintiff  was  a  conductor  on  the  Lehigh  Yalley  railroad,  and 
on  the  occasion  of  the  accident  was  upon  a  train  running  between 
Suspension  Bridge  and  Buffalo.  Between  the  bridge  and  Tona- 
wanda  the  Lehigh  trains  used  the  tracks,  and  were  subject  to  the 
control  and  the  rules  and  regulations  of  the  defendant,  the  Xehigh 
having,  however,  its  own  train  crews.  About  1,000  feet  from  the 
station  at  the  bridge  there  was  a  switch.  Leliigh  trains  for  Buffalo 
at  this  point  took  the  track  bearing  off  to  the  left ;  other  trains 
took  the  right  track  leading  upon  the  Michigan  Central  tracks  and 
across  the  bridge  over  Niagara  river.  At  the  time  of  the  acci- 
dent the  plaintiff's  Lehigh  train  left  the  bridge  station  for  Buffalo. 
As  it  approached  the  switch  in  question,  the  train  took  the  Buffalo 
track,  and  the  engine  and  two  cars  and  the  forward  truck  of  the 
third  car  passed  the  switch  safely  and  properly,  but  the  rear  trucks 
of  the  third  car,  the  last  car  on  tho.train,  took  the  bridge  track,  and  * 
ran  out  towards  the  Michigan  Central  tracks.  As  a  result,  the  third 
or  rear  car  was  drawn  out  of  shape,  was  shaken  up,  and  the  plaintiff 
was  thrown  from  the  rear  platform  and  injured.  For  these  injuries 
this  action  is  brought.  There  was  evidence  in  the  case  tending  to 
show  that  the  rear  truck  of  this  car  did  not  leave  the  rails  at  all, 
but  merely  took  the  bridge  track,  while  the  balance  of  the  train, 
including  the  front  truck  of  this  car,  had  taken  the  Buffalo  track. 
The  question,  therefore,  is  what  was  the  cause  of  the  passage  of  the 
rear  truck  of  the  car  in  question  to  and  upon  the  bridge  track. 
The  plaintiff  claimed,  and  we  think  the  jury  might  have  found, 
that  for  some  reason  the  switch  was  changed  while  the  third  or 
rear  car  was  passing  over  it  and  before  the  rear  truck  came  to  the 
switch.  The  plaintiff  gave  evidence  tending  to  show  that  there 
was  no  jumping  of  the  wheels  over  the  ties,  as  if  they  were  off  the 
track,  there  were  no  prints  of  the  wheels  in  the  ground  or  upon  the 
tics  after  the  accident  occurred,  and  no  marks  or  scratches  on  the 
switch  points  or  car  wheels.  Evidence  was  also  given  tending  to 
show  that  the  car  and  the  rear  truck  were  free  from  any  defects, 
which  could  have  caused  the  accident.  If  then  the  switch  was 
changed  while  the  car  was  passing  over  it,  what  was  the  cause  of 
the  change  i    The  plaintiff  claims  that  it  moved  either  by  reason  of 
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defects  in  the  switch  or  its  appliances,  or  by  reason  of  the  inter- 
ference of  some  person  liaving  control  of  the  appliances  for  moving 
the  switch.  The  switch  was  controlled  from  the  tower  honse,  the 
system  having  been  installed  within  a  few  hours  of  the  happening 
of  the  accident. 

At  the  close  of  the  plaintiffs  evidence  a  motion  for  a  nonsuit  was 
made,  and  the  court  then  announced :  "I  am  going  to  submit  the 
case  to  the  jury  on  the  single  question  as  to  whether  the  plaintiflE 
has  proved,  by  a  preponderance  of  evidence,  that  the  negligence 
of  the  towerman  in  the  operation  of  this  sw^itch  caused  this  accident, 
and  whether  the  plaintiff  has  also  proved  by  a  fair  preponderance 
of  evidence  that  none  of  the  other  possible  causes  of  the  accident 
existed."  This  would  have  precluded  the  jury  from  finding  that 
the  accident  resulted  from  a  defective  condition  of  the  switch  or  its 
appliances,  for  which  tlie  defendant  would  have  been  liable  as  well 
as  for  the  active  negligence  of  the  towerman  in  moving  the  switch. 
But  after  the  defendant  had  given  its  evidence  the  court  withdrew 
from  the  jury  the  only  ground  of  negligence  it  had  intended  to 
submit,  and  granted  a  nonsuit,  holding  that  there  was  no  evidence 
sufficient  to  go  to  the  jury  that  the  switch  moved  while  the  car  was 
passing  over  it.  In  so  disposing  of  the  case,  however,  the  court 
passed  upon  the  credibility  of  the  evidence  of  the  man  in  the  tower 
house  and  of  experts  as  to  the  eflFect  and  working  of  the  protector 
bar.  We  think  the  jury  might  find  upon  all  the  evidence  that  the 
cause  of  the  accident  was  the  moving  of  the  switch  for  some  rea- 
son, while  the  car  was  passing,  and  that  this  was  not  a  question  to 
be  determined  by  the  court.  Counsel  have  argued  this  question  of 
fact  on  the  one  side  and  the  other.  We  do  not  care  to  go  into  the 
matter  here.  If  the  jury  might  find  that  the  switch  moved  while 
the  car  was  passing  over  it,  they  might  find  further  that  the  defendant 
was  guilty  of  negligence  with  reference  to  it.  It  was  defective  in 
itself,  or  the  appliances  for  moving  it  were  defective,  or  the  tower- 
man was  negligent  in  operating  such  appliances,  and  the  accident 
was  so  caused.     The  case  should  have  been  submitted  to  the  jury. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented. 

Plaintiffs  exceptions  sustained,  motion  for  a  new  trial  granted, 
with  costs  to  the  plaintiff  to  abide  the  event. 
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Isabel  "Wolford,  Respondent,  v.  Tub  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

Fourth  Department,  March  6,  1907. 

Negligence  —  ixgixry   by   sudden   starting    of  train  while    passenger 

alighting. 

The  plaintiff,  a  woman  unused  to  travel,  was  riding  on  the  defendant's  train. 
As  the  train  approached  the  station  where  she  intended  to  alight  the  trainman 
opened  the  door  and  called  out  the  station  and  said,  '*  All  change,"  and  there- 
upon went  into  the  car  ahead.  The  train  actually  stopped  about  150  feet  from 
the  station  platform,  and  the  plaintiff  believing  that  she  had  arrived  at  the 
station,  and  while  in  the  act  of  alighting,  was  thrown  and  injured  by  the 
sudden  starting  of  the  train. 

Held,  that  the  questions  of  the  defendant's  negligence  and  the  absence  of  con- 
tributory negligence  of  the  plaintiff  were  properly  submitted  to  the  jury; 

That  the  act  of  the  trainman  in  calling  out  the  station  when  he  knew  that  the 
train  had  not  arrived  at  the  platform,  and  that  it  was  not  time  for  passengers  to 
alight,  was  negligent; 

That  although  the  plaintiff  was  inexperienced  in  traveling  and  unacquainted 
with  railroads,  she  was  not,  as  a  matter  of  law,  guilty  of  contributory  negli- 
gence in  traveling  alone. 

McLennan,  P.  J.,  dissented. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Onondaga  on  the  23d  day  of  May,  1906,  upon  the  ver- 
dict of  a  jury  for  $2,000,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  16th  day  of  June,  1906,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

A,  IT,  Oowiey  for  the  appellant. 

Wilson  i&  Wortrnan  and  Theodore  E.  Hancock^  for  the 
respondent. 

Williams,  J. : 

The  judgment  and  order  should  be  affirmed,  with  costs. 

The  action  is  to  recover  damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence.     The  appellant  claims 
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there  was  insufficient  evidence  upon  which  to  base  the  findings  by  the 
jury  of  negUgence  on  the  part  of  the  defendant  and  absence  of 
contributory  negligence  by  the  plaintiff. 

The  facts  which  the  jury  might  find,  and  upon  which  they  might 
base  their  verdict,  are  as  follows:  The  plaintiflE  was  a  married 
woman,  forty-eight  years  old,  and  a  farmer's  wife.  She  lived  in  a 
part  of  Onondaga  county  remote  from  the  city  of  Syracuse.  She 
liad  been  to  Syracuse  but  twice  before  the  accident ;  once  about  six 
years  before  and  once  about  two  years  before,  and  on  both  these 
occasions  some  one  was  with  her.  At  the  time  of  the  accident  she 
was  alone.  She  was  unused  to  traveling.  She  took  the  train  at 
Weedsport  about  midday.  She  sat  ii?  the  coach,  the  second  seat 
from  the  front  door.  As  tlie  train  neared  the  Syracuse  station,  but 
before  it  arrived  at  the  station  platform,  the  place  for  passengers  to 
get  out,  the  trainman  opened  the  front  door  of  ihe  coach,  near 
where  plaintiff  sat,  and  called  out  "  Syracuse"  three  times,  and  said 
"All  change,"  and  then  went  into  the  car  ahead.  The  train 
stopped,  the  plaintiff  left  her  seat,  went  to  the  door  and  started  to 
get  off  the  train.  Other  passengers  were  moving  also.  She  had  a 
valise  in  her  hand.  She  supposed  the  train  had  arrived  at  the  place 
where  the  passengers  were  to  alight.  She  went  out  upon  the  plat- 
form of  tlie  car  and  started  down  the  steps.  When  she  reached 
the  second  step  and  was  about  to  step  down  to  the  third  one  the 
train  started  suddenly,  with  a  jerk,  and  threw  her  to  the  ground. 
She  used  care  and  caution  in  going  down  the  steps,  having  hold  of 
the  rail  with  her  hand.  The  place  where  she  was  thrown  off  was 
in  fact,  about  150  feet  from  the  station  platform.  She  did  not 
notice  that  she  was  not  opposite  the  platform  when  she  attempted 
to  alight.  She  supposed  she  was,  because  of  the  call  and  throwing 
open  of  the  door,  and  the  moving  of  other  passengers,  and  did  not 
have  that  in  mind,  and  did  not  look  particularly  to  ascertain  whether 
she  was  opposite  the  station  platform  or  not.  She  was  -seriously 
injured,  and  no  claim  is  made  that  the  verdict,  $2,000,  was  excessive. 

There  was  other  evidence  which,  if  believed,  would  have  varied 
these  facts  somewhat,  but  the  jury  was  not  bound  to  believe  the 
railroad  employees,  and  disbelieve  the  plaintiff.  Upon  the  facts 
referred  to  above,  there  can  be  no  doubt  that  the  question  of  defend- 
ant's negligence  and  the  absence  of  contributory  negligence  by  the 
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plaintiff  were  properly  submitted  to  the  jury.  The  conduct  of  the 
trainman,  when  he  knew  the  train  had  not  arrived  at  the  station 
platform  and  it  was  not  time  for  the  passengera  to  alight,  and  that 
the  train  was  liable  at  any  moment  to  start  suddenly,  when  pas- 
sengers might  be  obeying  the  instructions  he  had  given  them,  "  All 
change,"  was  negligent  in  the  extreme,  and  was  liable  to  cause 
injury  to  passengers  not  acquainted  with  the  locality  and  unused  to 
traveling.  It  miglit  not  deceive  some  passengers,  but  it  Avas  con- 
duct almost  certain  to  cause  trouble  to  such  a  person  as  the  plaintiflE 
was. 

And  it  cannot  be  said  as  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligence.  She  had  a  right  to  travel  alone, 
although  inexperienced,  and  unused  to  traveling,  and  unacquainted 
with  railroads  and  their  habits  when  their  trains  were  approaching 
Syracuse.  Her  care  and  prudence  were  to  be  measured,  like  that 
of  a  child,  by  her  degi-ee  of  intelligence  and  knowledge  of  the 
world  and  of  the  ways  of  railroads. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  on  the 
ground  that  the  evidence  wholly  failed  to  establish  actionable  negli- 
gence on  the  part  of  the  defendant. 

Judgment  and  order  affirmed,  with  costs. 


William  P.  Williams,  Eespondent,  v.  First  National  Bank  of 
Utica,  N.  Y.,  Appellant. 

Fourth  Department,  March  6,  1907. 

Negligrence  —  iDJiiry  by  breaking  of  plank  used  as  scaffold  —  when  strao* 
tnre  not  within  section  18  of  the  Labor  Law  —  question  as  to  whether 
relation  of  master  and  servant  exists  is  for  jury. 

When  a  plaintiff  being  employed  by  one  master  is  injured  while  at  work  as  a 
carpenter  in  the  building  of  the  defendant  by  the  breaking  of  a  scaffold,  the 
question  as  to  whether  the  relation  of  master  and  servant  existed  between 
plaintiff  and  defendant  is  for  the  jury  and  not  for  the  court. 

A  structure  consisting  of  a  plank  laid  across  two  wooden  horses  ten  feet  high  and 
moved  about  by  workmen  at  their  convenience  is  not  a  scaffold  within  the 
meaning  of  section  18  of  the  Labor  Law. 
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When  it  is  shown  that  the  plank  which  broke  was  within  the  control  of  the 
plaintiff  and  his  fellow -workmen  and  was  placed  and  continually  readjusted 
by  them,  and  that  there  were  many  other  planks  on  the  premises  which  they 
could  have  used,  the  defendant  is  not  liable. 

Sfrino,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  First  National  Bank  of  Utica, 
N.  Y.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Oneida 
on  the  15th  day  of  June,  1906,  upon  the  verdict  of  a  jury  for 
$6,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
1st  day  of  June,  1906,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Frederick  G.  Finokey  for  the  appellant 

Thoinas  D.  Watkins,  for  the  respondent. 

Williams,  J. : 

Tlie  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

The  action  was  to  recover  damages  for  injuries  to  the  plaintiff, 
alleged  to  have  resulted  from  defendant's  negligence.  The  plaintiff 
was  a  carpenter,  and  at  the  time  of  the  accident  was  working  in  the 
defendant's  bank  building,  which  was  being  reconstructed  and 
repaired.  With  another  carpenter  he  was  standing  upon  a  plank 
laid  across  two  wooden  horses  engaged  in  putting  a  casing  into  a 
window  frame.  The  plank  was  eight  to  ten  feet  above  the  floor. 
It  broke  and  the  two  men  fell,  and  plaintiff  received  the  injuries 
for  which  the  recovery  was  had. 

The  action  was  brought  under  section  1 8  of  the  Labor  Law  (Laws  of 
1897,  chap.  415)  and  was  so  tried  and  submitted  to  the  jury.  The 
recovery  must,  therefore,  be  sustained,  if  at  all,  under  the  statute. 
Section  18  of  the  Labor  Law  provides :  "  A  person  employing  or 
directing  another  to  perform  labor  of  any  kind  in  the  erection, 
repairing,  altering  or  painting  of  a  house,  building  or  structure,  shall 
not  furnish  or  erect  or  cause  to  be  furnished  or  erected  for  the  per- 
formance of  such  labor,  scaffolding,  hoists,  stays,  ladders  or  other 
mechanical  contrivances  wliich  are  unsafe,  unsuitable  or  improper 
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and  which  are  not  so  constructed,  placed  and  operated  as  to  giyp 
proper  protection  to  tlie  life  and  limb  of  a  person  so  employed  or 
engaged." 

The  court  held  as  matter  of  law  that  the  relation  of  master  and 
servant  existed  between  the  defendant  and  plaintiff,  and  that  the 
structure  was  a  scaffold  under  section  18  of  the  statute.  It  submitted 
to  the  jury  only  the  question  whether  the  scaffold  was  safe,  suitable 
and  proper,  charging  that  if  it  was  not  so  the  plaintiff  was  entitled 
to  recover.-  The  defect  complained  of  was  only  that  the  plank  was 
not  strong  enough  for  the  purposes  for  which  it  was  used. 

There  was  considerable  evidence  given  bearing  upon  the  relations 
between  the  plaintiff  and  the  defendant  and  the  firm  of  Roberts  & 
Williams  whose  general  employee  plaintiff  was.  It  seems  to  us  the 
question  as  to  whether  the  relation  of  master  and  servant  existed 
between  the  plaintiff  and  defendant  was,  at  least,  a  question  for  the 
jury  and  not  for  the  court,  and  if  for  the  court  it  must  be  based 
solely  upon  the  evidence  given  in  behalf  of  defendant  and  should 
have  been  determined  in  defendant's  rather  than  plaintiff's  favor. 

Moreover,  this  structure  was  not  such  a  scaffold  as  was  within 
the  contemplation  of  the  Legislature  in  enacting  the  Labor  Law. 
{Schapp  v.  Bloomer,  181  N.  Y.  125  ;  Stokes  v.  ]}^ew  York  Life 
Ins.  Co.y  112  App.  Div.  77;  Sutherland  v.  Ammann,  Id.  332.) 

In  the  Schapp  case  the  court,  among  other  things,  said :  "  The 
limitation  to  specified  cases  shows  that  it  (the  statute)  was  not 
intended  to  include  scaffolding  in  all  cases.  What  the  Legislature 
evidently  had  in  mind  was, scaffolding  on  buildings  or  structures 
where  its  use  was  obviously  dangerous  to  life  and  limb  of  an 
employee  thereon  in  case  of  a  fall.  If  ordinary  staging,  put  up  in 
a  room  from  four  to  six  feet  above  the  floor,  to  facilitate  the  placing 
of  fixtures,  was  intended  to  be  included  as  among  the  specified 
cases,  we  should  find  it  difficult  to  suggest  a  scaffold  that  would  not* 
fall  within  the  limitation  of  the  statute.  To  so  hold  would  practi- 
cally extend  it  to  all  cases  in  which  scaffolds  are  used.  This  would 
be  an  unauthorized  departure  from  the  rule  of  construction  to 
which  we  have  called  attention." 

This  language  goes  farther  than  holding  that  that  case  was  not 
covered  by  the  statute  because  the  scaffold  was  being  nsed  for  put- 
ting up  of  shafting,  a  use  not  covered  by  the  language  of  the  statute. 
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/This  same  principle  was  applied  in  the  two  Appellate  Division  cases 
cited  above. 

Again,  this  structure  was  a  movable  one,  composed  of  two  horses 
and  a  plank,  and  prior  to  the  accident  it  was  moved  from  place  to 
place  by  the  plaintiff  and  his  colaborers.  The  adjustment  of  the 
plank  upon  the  horses  was  within  the  control  of  these  men,  and 
was  made  by  them  before  the  accident  occurred.  They  had  worked 
upon  it  safely  for  some  time  before  it  was  changed  and  the  plank 
was  readjusted  by  them,  and  it  had  served  them  properly  down  to 
the  time  the  accident  occurred.  If  in  the  readjustment  the  horses 
had  been  placed  a  little  nearer  together,  it  would  not  have  broken 
when  it  did.  There  were  many  other  planks  about  the  premises 
which  could  have  been  used  by  tliese  men  to  reinforce  the  one  they 
were  using. 

Under  these  circumstances,  certainly,  the  defendant  could  not  be 
held  liable  for  the  injuries  to  the  plaintiff,  for  which  plaintiff  and 
his  colaborer  were  alone  responsible.  {Rotondo  v.  Smyth^  92  App. 
Div.  153;  StoTces  v.  New  York  Life  Ins.  Co.,  112  id.  77;  Hutton 
V.  Holdrooh^  etc.,  Contracting  Co.y  139  Fed.  Rep.  734.) 

All  concurred,  except  Ekuse,  J.,  who  concurred  in  result  only, 
and  Spring,  J.,  who  dissented. 

Spring,  J.  (dissenting) : 

The  plaintiff  was  a  carpenter  in  the  general  employment  of  Rob- 
erts &  Williams,  who  were  contractors.  The  defendant  was  repair- 
ing and  altering  its  bank  building,  and  employed  a  man  named 
McDermott  to  oversee  the  work  and  take  charge  of  the  men 
employed.  The  directors  of  the  bank  carried  on  the  banking  busi- 
ness while  the  repairs  on  the  banking  office  were  going  on.  They 
desired  to  have  the  men  do  the  work  by  the  day  and  under  their 
control,  and  at  times  when  it  would  cause  the  least  inconvenience 
to  the  banking  business.  They  accordingly  arranged  with  Roberts 
&  Williams  to  furnish  carpenters  to  them  as  they  were  needed  dur- 
ing the  day.  They  paid  Roberts  &  Williams  a  fixed  sum  by  the 
day  for  the  men,  and  also  a  commission  for  supplying  them.  Rob- 
erts &  Williams  had  nothing  to  do  with  the  repairs  or  alterations. 
The  bank  furnished  all  the  materials  and  provided  its  own  superin- 
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tendent.  The  evidence  on  this  branch-  of  the  case  was  undit-piited 
and  came  from  the  president  of  the  defendant  and  McDermott, 
and  the  trial  court  held  as  matter  of  law  that  the  relation  of  master 
and  servant  existed  between  the  defciKhint  and  the  plaintiff. 

I  think  this  ruling  is  correct.  (  Wyllie  v.  Palmer,  137  N.  T.  248 ; 
Mclnerney  v.  Del.  cfe  JIud,  Canal  Co,,  151  id.  411 ;  Hallett  v. 
N.  T.  C  <&  R.  B.  E.  E.  Co.,  167  id.  543.)  In  the  case  first 
cited  the  defendants  furnished  fireworks  for  a  fourth  of  July  dis- 
play in  the  city  of  Auburn  at  the  instance  of  a  committee  of  its 
citizens  who  had  the  matter  in  charge.  The  defendants,  at  the 
request  of  the  committee,  sent  a  man,  with  a  boy  as  a  helper,  from 
Rochester  to  aid  in  discharging  the  fireworks.  They  were  in  the 
general  employ  of  the  defendants,  but  acted  under  the  direction  of 
the  citizens'  committee,  and  when  the  boy  was  manipulating  the 
rockets  one  of  them  was  discharged,  injuring  the  plaintiff.  The 
alleged  liability  of  the  defendants  was  based  upon  the  fact  that  the 
boy,  who  committed  the  act,  was  the  servant  of  the  defendants,  but 
the  Court  of  Appeals  held  otherwise.  The  court  used  this  language 
at  page  257 :  "  The  fact  that  the  party,  to  whose  wrongful  or  -negli- 
gent act  an  injury  may  be  traced,  was  at  the  time  in  the  general 
employment  and  pay  of  another  person,  docs  not  necessarily  make 
the  latter  the  master  and  responsible  for  his  acts.  The  master  is 
the  person  in  whose  business  he  is  engaged  at  the  time  and  who  has 
the  right  to  control  and  direct  his  conduct." 

The  same  proposition  was  restated  in  Iliggins  v.  Western  Union 
Telegraph  Co.  (156  N.  Y.  75,  78):  "  The  master  is  the  person  in 
whose  business  he  is  engaged  at  the  time,  and  who  has  the  right  to 
control  and  direct  his  conduct.  Servants  who  are  employed  and 
paid  by  one  person  may,  nevertheless,  be  ad  hoc  the  servants  of 
another  in  a  particular  transaction,  and  that,  too,  when  their  general 
employer  is  interested  in  the  work." 

When  the  plaintiff  first  came  to  work  a  carpenter  was  engaged 
in  putting  the  casing  into  the  windows,  which  were  thirteen  or 
fourteen  feet  in  height.  lie  was  standing  on  a  plank  resting  on 
two  flawhorses  about  ten  feet  high  and  six  or  seven  feet  apart. 
Tlie  sawhorses  were  permanent  structures,  hinged  at  the  top  and 
had  been  used  "  a  good  deal "  before  the  plaintiff  commenced  work 
there.     The  plank  was  ten  or  twelve  feet  long,  ten  inches  in  width 
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and  two  inches  thick  and  was  covered  with  mortar.  The  scaffold- 
ing was  in  place  before  the  plaintiff  used  it.  lie  was  directed  by 
McDerraott  to  go  upon  the  plank  and  assist  Owens,  the  other  "Car- 
penter. Tlie  two  worked  together  that  day  and  until  the  middle  of 
the  forenoon  of  the  second  day,  when  the  plank  broke,  precipitating 
the  plaintiff  to  the  floor  and  seriously  injuring  him. 

In  the  first  place  the  defendant  was  "repairing,  altering"  its 
building  within  the  purview  of  the  Labor  Law  (Laws  of  1897, 
chap.  415,  §  18).  I  think  the  sawhorses  with  the  plank  for  the 
workmen  to  stand  upon  for  making  the  repairs  constituted  a  scaf- 
folding within  the  meaning  of  this  law.  No  particular  form  of 
construction  is  provided  for  in  the  statute.  It  is  expected  to  be  a 
temporary  structure  for  men  to  stand  upon  to  do  the  work. 
"Whether  made  at  tlie  side  of  a  building  by  nailing  crosspieces  to 
supports  for  the  planks  to  rest  upon  or  by  sawhorses  in  order  that 
they  may  be  changed  the  more  readily,  they  serve  the  same  pur- 
pose. In  interior  alterations  it  is  well  known  that  a  frequent 
method  of  constructing  the  scaffolding  is  by  sawhorses  with  plank 
laid  upon  them.  This  method  prevents  injuring  or  defacing  the 
interior  of  the  buildings.  These  sawhorses  are  often  made  of  great 
height  for  use  in  high  rooms.  It  is  just  as  important  that  the  men 
be  protected  from  a  dangerous  temporary  arrangement  of  this  kind 
as  from  a  more  substantial  staging  on  the  exterior  of  a  building. 

The  cases  cited  in  the  prevailing  opinion,  to  my  mind,  do  not 
sustain  the  proposition  that  this  arrangement  did  not  come  within 
the  scope  of  the  statute. 

In  /Schapp  v.  Bloomer  (181  N.  Y.  125)  the  defendants  had 
erected  a  new  factory  and  were  engaged  in  putting  up  shafting 
and  placing  machinery  in  the  building.  The  men  built  a  scaffold- 
ing from  four  to  six  feet  high  by  laying  planks  upon  horses  and 
upon  rolls  of  paper  in  the  room,  and  also  by  placing  one  end  upon  a 
board  nailed  to  an  upright  post  and  supported  by  a  bmce.  The 
plaintiff  was  present  when  this  contrivance  was  arranged,  but  did 
not  participate  in  its  construction.  The  court  held  that  the  placing 
of  this  shafting  and  machinery  was  not  "  the  erection,  repairing, 
altering  or  painting  of  a  house,  building  or  structure,"  and  that  the 
Labor  Law  limited  the  scaffolding  within  the  act  to  these  "  specified 
cases."     The  court  did  not  hold  that  the  temporary  appliance  for 
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the  men  to  stand  upon  was  not  a  scaffolding  if  tlie  work  for  wliich 
it  was  utilized  had  been  within  the  compass  of  tlie  statute. 

In  Stokes  v.  Ne\o  York  Life  Ins  Co.  (112  App.  Div.  T7)  the 
plaintiff  fell  from  a  tempqrary  scaffolding  when  washing  a  ceiling. 
The  act  does  not  include  that  kind  of  work,  and  the  court  so  held. 

Likewise  in  Sutherland  v.  AmTnann  (112  App.  Div.  332)  the  deci- 
sion was  placed  upon  the  ground  tliat  the  work -which  the  plaintiff 
and  his  fellow- work  men  were  engaged  in  was  not  "  in  the  erection, 
repairing,  altering  or  painting  of  a  house,  building  or  structure." 

These  cases  do  not  depend  on  the  character  of  the  scaffolding.  If 
the  same  kind  of  scaffolding  had  been  at  the  outside  of  the  building 
for  the  men  to  stand  on  to  nail  clapboards  on  the  house,  or  to  put  a 
cornice  under  the  eaves,  a  different  decision  might  have  been  ren- 
dered. In  this  case  the  scaffolding,  without  question,'Was  for  the 
purpose  of  performing  work  mentioned  in  the  statute.  It  was, 
therefore,  one  of  the  "  specified  cases  "  within  the  legislative  inten- 
tion where  the  safety  of  the  plaintiff  was  required  to  be  guarded. 
{Stewart  v.  Ferguson^  164  N.  Y.  553 ;  Swenson  v.  Wilson  cfe  Baillie 
Mfg.  Co.,  102  App.  Div.  477.) 

During  the  time  the  plaintiff  was  at  work  on  this  scaffolding  it 
was  moved  two  or  three  times  to  accommodate  the  plaintiff  and  his 
fellow-workmen.  The  men  moved  one  of  the  sawhorses;  the 
plaintiff,  with  a  stick  or  board,  held  up  the  end  of  the  plank  which 
had  rested  on  the  sawhorse  moved,  and  the  men  then  pushed  along 
the  other  sawhorse,  the  plaintiff  carrying  along  the  end  of  the  plank 
until  it  rested  on  the  sawhorse  again. 

The  claim  is  made  and  is  sustained  in  the  prevailing  opinion  that 
the  plaintiff  was  engaged  in  readjusting  this  scaffold,  and,  conse- 
quently, cannot  recover.  The  only  theory  upon  which  this  claim 
can  be  founded  is  that  the  plaintiff  knew  or  should  have  known  that 
the  plank  was  unsound  and  unsafe.  The  primary  duty  of  furnish- 
ing a  scaffold  which  is  not  "  unsafe,  unsuitable  or  improper"  is  cast 
upon  the  master.  It  is  an  affirmative  obligation.  Probably  if  tlie 
contrivance  furnished  is  manifestly  unsafe,  an,  emploj'ee  injured  in 
its  use  cannot  recover  for  injuries ;  but  the  mere  fact  that  he  may 
have  known,  does  not  relieve  the  master,  who  has  disregarded  a 
plain  duty  imposed  upon  him  for  the  protection  of  his  servant. 
-App.  Div.—  Vol.  CX VIII.        36 
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The  plank  was  in  place  when  the  plaintiff  commenced  work.  He 
had  nothing  to  do  with  its  selection.  He  had  a  right  to  assume 
that  the  defendant  had  performed  its  duty  until  he  was  apprised 
that  the  plank  was  unsound,  or  it  was  obviously  in  that  condition. 
{Jenks  V.  Thompson,  179  N.  Y.  20,  26.) 

As  already  noted,  the  plank  was  covered  with  lime  and  mortar ; 
and  while  now  the  record  discloses  undisputably  that  it  was  a 
defective  and  improper  plank  for  the  purpose  for  which  it  was  used, 
the  evidence  fairly  shows  that  the  plaintiff  could  not  have  discov- 
ered its  unsuitability  without  a  closer  examination  than  he  was  called 
upon  to  make.  In  moving  this  contrivance  the  plank  was  three  or 
four  feet  above  his  head,  and  it  does  not  appear  that  the  defect  was 
discoverable  from  that  distance  and  the  plaintiflf  would  not  natu- 
rally have  his  eyes  upward  toward  a  plank  covered  with  mortar. 

In  Madden  v.  HiLgKes  (185  N.  Y.  466)  where,  in  one  aspect  of 
the  case,  the  plaintiff  was  to  construct  the  scaffold,  the  court  in  pass- 
ing upon  the  relative  liability  of  the  parties  said  (at  p.  470) :  "  It 
was  the  duty  of  the  master  to  furnish  proper  and  safe  material  for 
the  construction  of  the  scaffold.  It  was  the  duty  of  the  plaintiff  if 
ordered  to  construct  a  scaffold  to  construct  it  in  such  a  manner  as  to 
make  it  safe  for  him  to  work  upon.  It  was  his  duty  to  use  only 
safe  and  proper  material.  If,* however,  the  planks  used  by  him  on 
this  occasion  were  the  planks  furnished  by  the  defendants  and  he' 
did  not  know  at  the  time  of  using  them  that  -they  were  unsafe  and 
improper,  he  would  not  be  chargeable  with  contributory  negligence."^ 

In  Jeriks  v.  Thompson  (179  N.  Y.  20)  the  plaintiff,  a  carpenter, 
who  was  not  familiar  with  this  kind  of  scaffolding,  had  been  at  work 
upon  a  scaffold  made  of  hemlock  boards  and  which  was  unsafe 
because  composed  of  that  material.  He  had  been  at  work  upon 
this  particular  scaffold  for  about  half  an  hour  and  observed  that  "  it 
was  springy  and  that  the  boards  were  not  nailed.  He  knew  that  it 
was  composed  of  three  boards  or  planks,  laid  upon  joists  or  brackets, 
but  we  find  no  evidence  to  show  that  he  had  any  knowledge  that 
the  boards  were  hemlock  only  seven-eighths  of  an  inch  in  thickness 
and  laid  upon  brackets  nine  feet  apart."  The  court  further  said  : 
"  The  proof  was  not,  we  think,  sufficient  to  justify  the  trial  court 
in  holding,  as  a  matter  of  law,  that  the  scaffold  was  obviously  unsafe 
or  that  the  plaintiff  had  such  knowledge  of  the  manner  of  its  con- 
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Btraction  and  of  the  raaterials  employed  as  to  require  the  legal  con- 
clasion  that  he  knew  all  the  facts  or  that  they  were  obvious,  and 
that  in  using  it  he  voluntarily  assumed  the  risks  of  its  safety.  He 
had  the  right  to  assume  that  the  defendant  had  performed  the 
duties  imposed  upon  him  by  law,  or  if  not  that  he  would  be  noti- 
fied. '  It  is  well  settled  that  the  risks  of  the  service  a  servant 
assumes  in  entering  the  employment  of  a  master  are  those  only 
which  occur  after  the  due  performance  by  the  employer  of  those 
duties  which  the  law  enjoins  upon  him.' " 

In  the  present  case  the  questions  of  contributory  negligence  and 
assumption  of  risk  were  submitted  to  the  jury,  and  the  verdict 
exculpated  the*  plaintiff  of  any  misconduct  and  of  the  charge  that 
he  knew  the  condition  of  this  plank. 

Assumption  of  risk  was  for  the  defendant  to  prove  affirmatively, 
and  it  has  failed  to  establish  as  matter  of  law  that  the  plaintiff  had 
sufficient  knowledge  of  this  defective  plank  to  relieve  the  defendant 
of  liability,  the  other  essential  facts  having  been  proven. 

In  this  case  the  positive  duty  was  upon  the  defendant  under  the 
Labor  Law  to  provide  a  scaffold  for  the  plaintiff  which  was  not 
"unsafe,  unsuitable  or  improper,"  and  that  it  was  "so  constructed, 
placed  and  operated  as  to  give  proper  protection  to  the  life  and 
limb"  of  the  plaintiff  (Laws  of  1897,  chap.  415,  §  18).  This 
imperative  duty  could  not  bo  delegated.  Even  if  it  did  furnish 
competent  men  and  suitable  materials,  the  obligation  still  remained. 
"When  the  plaintiff  commenced  work,  the  plank  upon  which  he  was 
directed  by  the  defendant's  superintendent  to  stand  to  perform  the 
work  of  the  defendant  was  of  hemlock,  whidi  was  not  suitable 
material  for  that  purpose,  and  the  plank  was  defective  and  unsound. 
-The  plank  was  covered  over  with  lime  and  mortar  so  that  the  mate- 
rial or  defect  was  not  seen  by  the  plaintiff,  and  it  was  not  obvious 
to  him.  While  at  work,  this  defective  unsafe  plank  broke,  without 
fault  on  his  part,  and  he  was  injured.  I  think  the  defendant  is 
liable,  if 'any  effect  whatever  is  to  be  given  to  the  Labor  Law 
designed  to  protect  employees  by  rendering  their  work  less  dangerous. 

The  judgment  should  be  affirmed. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event,  upon  questions  of  law  and  fact. 
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Wallace  H.  "Wiitquist,  Plaintiff,  v.  James  F.  Pbeston,  Defendant 

In  the  Matter  of  the  Examination  of  James  F.  Pbeston,  Judgment 

Debtor,  Appellant,  in  Proceedings  Supplementary  to  Execution 

upon  the  Application  of  Frank  A.  Walker,  Judgment  Creditor, 

Kespondent. 

Fourth  Department,  March  6, 1907. 

Court  >-Mu2iicipal    Court    of    Buffalo  —  power    of    justice    to    grant 

adjournment. 

The  provUioDS  of  the  Code  of  Civil  Procedure  relating  to  adjournment  of  cases 
in  Justices'  Courts  apply  to  the  Municipal  Court  of  the  city  of  BufEalo. 

While  a  case  may  not  be  adjourned  in  a  Justice's  Court  or  in  the  Municipal 
Court  of  Buffalo  against  objection  after  the  trial  has  been  commenced,  an 
adjournment  granted  in  order  to  allow  the  correction  of  a  commission  issued 
to  take  testimony  of  foreign  witnesses  is  proper  when  no  evidence  had  been 
taken,  but  merely  some  preliminary  objections  and  rulings  had  been  made. 

Appeal  by  the  judgment  debtor,  James  F.  Preston,  the  defend- 
ant in  the  above-entitled  action,  from  an  order  of  tlie  County  Court 
of  Erie  county,  entered  in  the  office  of  tlie  clerk  of  said  county  on 
the  12th  day  of  December,  1906,  denying  a  motion  to  set  aside  an 
order  for  the  examination  of  the  defendant  in  supplementary  pro- 
ceedings, and  to  vacate  the  judgment  upon  which  such  proceedings 
were  based. 

Charles  Ifeioton^  for  the  appellant. 

Peter  Mauly  for  the  respondent. 

Williams,  J. : 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

•The  motion  in  County  Court  was  based  upon  the  claim  that  the 
judgment  was  void  for  want  of  jurisdiction  in  the  Municipal  Court 
of  the  city  of  Buffalo  to  render  tlie  same.  It  was  claimed  the  court 
lost  jurisdiction  of  the  action  by  adjourning  the  same  against 
defendant's  objection.  The  case  having  been  adjourned  from  time 
to  time  by  consent  of  the  parties,  on  May  23, 1906,  it  was  called  for 
trial.     A  commission  had  previously  been  issued  to  take  the  evi* 


Digitized  by  VjOOQIC 


WiNQuisT  V.  Preston.  565 


App.  Div.]  Fourth  Department,  MarcL,  1907. 

deuce  of*  witnesses  residing  in  Massachusetts,  and  had  been  returned. 
The  plaintiffs  counsel  attempted  to  read  evidence  from  this  com- 
mission, when  objection  was  made  by  defendant's  counsel  that  the 
commission  was  not  properly  executed.  The  plaintiff  then,  before 
any  evidence  was  read  from  the  commission  or  taken  from  other 
witnesses,  applied  for  an  adjournment  of  the  case  to  permit  the 
commission  to  be  returned  to  Massachusetts  for  correction.  The 
defendant  objected  to  the  adjournment  upon  the  ground  that  the 
court  had  no  power  to  adjourn  at  that  time,  the  trial  having  been 
commenced.  The  court  overruled  the  objection  and  adjourned  the 
case  to  June  1,  1906.  On  the  adjourned  day  the  defendant  made 
no  appearance,  except  to  object  to  the  jurisdiction  of  the  court  to 
proceed  further  in  the  case,  having  lost  jurisdiction  thereof  by 
adjourning  it  without  defendant's  consent  after  the  trial  had  begun. 
The  plaintiff  made  liis  proof  and  the  judgment  was  ordered.  A 
transcript  was  filed  in  Erie  county,  and  the  supplemental  proceedings 
were  based  thereon. 

The  question  here  is  whether  the  judgment  is  void  for  want  of 
jurisdiction  in  the  Municipal  Court,  for  the  reason  alleged.  It 
seemed  to  be  assumed  on  the  trial  that  the  court  had  power  to 
adjourn  the  case  to  have  the  commission  corrected,  if  it  had  been 
done  before  the  trial  had  commenced.  There  are  provisions  in  the 
Code  of  Civil  Procedure  for  adjournment  of  cases  in  Justices' 
Courts,  where  commissions  are  issued;  to  afford  opportunity  for  the 
execution  and  return  of  the  commissions  (§  2983),  and  this  provi- 
sion is  applicable  to  proceedings  in  the  Municipal  Court  of  the  city  of 
Buffalo  (Charter  [Laws  of  1891,  chap.  105],  §  456,  as  amd.  by  Laws 
of  1898,  chap.  101).  These  provisions  undoubtedly  cover  cases 
where  commissions  are  defectively  executed  and  need  to  be  returned 
for  correction.  We  might  be  willing  to  concur  in  the  defendant's 
position  that  a  case' could  not  be  adjourned  in  Justices'  Courts  or  in 
this  Municipal  Court  after  the  trial  has  commenced.  In  this 
case,  however,  there  had  been  really  no  commencement  of  the  trial. 
The  lawyers  and  the  court  had  done  some  talking.  Some  offers, 
objections  and  rulings  had  been  made,  but  no  evidence  had  been 
taken,  and  we  think  the  court  correctly  held  that  the  trial  had  not 
commenced  in  such  a  sense  as  to  deprive  the  court  of  the  power  to 
adjourn  the  case  for  the  purpose  of  procuring  the  commission  to  be 
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corrected  and  returned.  Having  arrived  at  this  conclusion,  we  do 
not  deem  it  essential  to  pass  upon  the  other  questions  raised  upon 
this  appeal. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Oeorqe  M.  McDonald,   Respondent,  v.  Donato  Db  Vrro  and 
Frank  S.  De  Vito,  Appellants. 

Fourth  Department,  March  6,  1907. 

Attorney  and  client  —  action  for  value  of  legal  services  —  when  direction 
of  verdict  error  —  client  not  liable  when  attorney  repudiates  contract 
for  contingent  fee. 

In  an  action  to  recover  the  value  of  legal  services  the  value  of  the  services  is  a 
question  of  fact  and  a  direction  of  a  verdict  for  the  plaintiff  is  error. 

When  in  an  action  by  an  attorney  to  recover  the  value  of  services  rendered  it 
appears  that  they  were  performed  under  a  contract  giving  him  a  percentage  of 
the  recovery,  he  is  not  entitled  to  recover  on  a  quantum  meruit  but  only  under 
the  contract. 

When  an  attorney  repudiates  a  contract  for  a  contingent  fee,  the  client  is  under 
no  obligation  to  proceed  with  the  action,  and  is  not  liable  for  the  value  of 
services  rendered. 

Appeal  by  the  defendants,  Donato  De  Vito  and  another,  from  a 
judgment  of  the  County  Court  of  Oneida  county  in  favor  of  the 
plaintiff,  entered  in  the  office  of  tlie  clerk  of  said  county  on  the 
6th  day  of  June,  1906,  upon  the  verdict  of  a  jnry  rendered  by 
direction  of  the  court,  and  also  from  an  order  bearing  date  the  5th 
day  of  June,  1906,  and  entered  in  said  clerk's  office,  directing  the 
verdict  in  favor  of  the  plaintiff. 

William  R,  Lee  and  August  Merrill^  for  the  appellants. 

Z.  N,  Southworthy  for  the  respondent. 

Kkuse,  J. : 

While  the  evidence  was  undisputed  that  the  plaintiff  rendered 
legal  services  for  the  defendants  at  their  request,  for  which  tlie 
plaintiff  was  entitled  to  recover  what  they  were  reasonably  worth, 


Digitized  by  Google  j 


Fbioano  v.  Columbia  National  Bank.  567 


App.  Div.]  Fourth  Department,  March,  1907. 

if  the  testimony  of  the  plaintiff  is  to  be  taken  as  true,  yet  even  in 
that  view,  the  vaUie  of  the  services  was  a  question  of  fact  for  the 
jury ;  but  beyond  that  the  testimony  on  behalf  of  the  defendants 
tended  to  prove  that  the  services  were  rendered  in  certain  actions 
under  a  special  contract  for  which  the  plaintiff  was  to  receive 
twenty-iive  per  cent  of  the  recovery.  If  this  agreement  was  made 
as  claimed  on  behalf  of  the  defendants,  then  the  plaintiff  was  not 
entitled  to  recover  what  the  services  were  reasonably  worth,  but 
was  necessarily  limited  by  the  terms  of  his  contract  to  twenty-five 
per  cent  of  the  recovery.  It  is  true  that  the  defendants  refused  to 
attend  the  trial  of  the  actions,  but  that  was  after  the  plaintiff  had 
refused  to  proceed  under  the  contract  as  clauned  by  the  defendants, 
and  they  had  refused  to  proceed  with  the  actions  because  of  the 
plaintiff's  repudiation  of  the  contract  as  claimed  by  them.  If  the 
defendants  were  right  in  their  contention,  they  were  under  no 
obligation  to  continue  the  services  of  the  plaintiff,  and  had  incurred 
no  liability  for  what  he  had  done. 

We  are  clearly  of  the  opinion  that  questions  of  fact  were  pre- 
sented by  the  evidence  which  required  the  case  to  be  submitted  to 
the  jiiry,  and  it  was  error  to  direct  a  verdict  for  the  plaintiff. 

The  judgment  and  order  should  bo  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellants  to  abide  the  event. 

All  concurred ♦ 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellants  to  abide  the  event. 


Mariano  Fbioano,  Appellant,  v.  Columbia  National  Bank  of 
Buffalo,  Respondent. 

Fourth  Department,  March  6,  1907. 

Bank  — relation  between  bank  and  depositor  —  erroneous  charge  as  to 
liability  of  bank  paying  out  money  to  person  not  depositor  —  estoppeL 

The  duty  of  a  bank,  other  than  a  savings  bank,  toward  depositors  is  not  meas- 
ured by  reasonable  care  in  paying  out  the  amount  of  the  deposit.  The  relation 
of  banker  and  depositor  is  that  of  debtor  and  creditor,  the  deposit  becoming  the 
money  of  the  bank  and  the  bank  a  debtor  of  the  depositor.  The  bank  is  in  no 
9eD8e  a  trustee  and  the  rule  i^  to  reasonably  care  in  ^tscertainin|^  the  identity  of 
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the  person  who  draws  the  deposit  has  no  application.  The  bank  is  bound 
absolutely  to  pay  or  discharge  the  liability  like  any  other  obligation. 
Although  a  depositor  by  holding  out  another  person  as  authorized  to  draw  the 
deposit  may  be  estopped,  it  is  error  to  charge  that  the  liability  of  the  bank 
depends  on  the  carefulness  or  good  faith  of  the  cashier  in  making  payment 
without  also  submitting  the  acts  of  the  depositor  claimed  to  constitute  an 
estoppel. 

Appeal  by  the  plaintiff,  Mariano  Fricano,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  ofBco 
of  the  clerk  of  the  county  of  Erie  on  the  26th  day  of  December, 
1905,  upon  the  verdict  of  a  jury,  and  also'  from  an  order  entered  in 
said  clerk's  office  on  the  26th  day  of  December,  1905,  denying  the 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

The  action  was  brought  to  recover  the  amount  of  a  deposit 
claimed  to  have  been  made  by  the  plaintiff  in  the  defendant  bank 
at  various  times  between  the  13th  day  of  January,  1903,  and  the 
8th  day  of  August,  1904,  upon  which  the  plaintiff  alleged  thi5re  was 
due  and  unpaid  to  him  a  balance  of  $830.  The  defendant  denied 
(1)  that  the  plaintiff  was  the  real  person  who  opened  the  account 
with  it  and  (2)  claimed  that  the  account  had  been  paid  in  full. 

Etigene  M.  BarUett  and  Horace  O.  Lama^  for  the  appellant. 

John  Cunneen  and  F.  H.  Hiordan^  for  the  respondent. 

Kruse,  J. : 

While  the  jury  were  well  warranted  in  finding  a  verdict  of  no 
cause  of  action  in  this  case,  we  think  the  rule  of  law  by  which  the 
jury  were  instructed  to  determine  the  defendant's  liability  was  incor- 
rect. The  controversy  was  over  the  right  of  the  plaintiff's  son  to 
draw  against  the  moneys  deposited  in  the  plaintiff's  name,  and  to 
charge  the  same  against  that  account.  It  was  claimed  by  the  defend- 
ant that,  although  the  deposit  was  made  in  the  name  of  the  plaintiff, 
when  the  account  was  opened  the  moneys  were  actually  deposited 
and  the  business  done  with  the  son,  who  afterwards  drew  the  checks 
in  the  name  of  his  father ;  and  that  thp  son  actually  presented  with 
the  deposit  the  identification  card  bearing  the  name  which  the  son 
afterwards  used  in  drawing  the  checks  upon  the  bank,  and  which 
the  bank  honored  and  paid ;  that  even  if  the  money  belonged  to  the 
father,  and  even  if  the  father  was  present  when  the  deposit  was 
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made  by  the  son,  the  father  by  permitting  the  son  to  do  what  he 
did  althongh  he  assumed  to  and  did  use  the  name  of  the  father,  may 
not  now  question  as  against  the  bank  the  right  of  the  son  to  receive 
payment  of  the  moneys  so  deposited.  The  plaintiff  contends  that 
wliile  the  son  was  with  him  when  the  account  was  opened,  he  him- 
self made  the  deposit,  wrote  his  own  name  upon  the  identification 
card,  and  that  neither  he  nor  his  son  were  guilty  of  any  imposition 
or  fraud  upon  the  bank,  nor  was  the  conduct  of  either  such  as  to 
mislead  the  bank  officers. 

While  the  evidence  was  entirely  sutflcient  to  sustain  the  defend- 
ant's contention  in  that  regard,  we  think  the  trial  court  inadvertently 
misstated  the  rule  of  law  applicable  to  the  case.  The  court  charged 
the  jury  that  the  defendant  was  bound  to  use  that  degree  of  care 
which  an  ordinarily  prudent  banker  would  have  used  under  the  same 
circumstances  to  protect  the  true  owner  of  the  account  in  question 
from  loss,  and  to  safely  keep  and  pay  over  the  same  on  demand ; 
that  if  the  plaintiff  did  write  his  name  on  the  signature  card  at  the 
tiine  of  opening  the  account,  and  the  cashier  failed  to  exercise  that 
degree  of  care  which  an  ordinarily  prudent  cashier  of  a  bank  would 
have  exercised  under  the  same  circumstances  to  ascertain  the  identity 
of  the  actual  author  of  the  signature,  and  in  consequence  of  that 
failure  the  plaintiff  has  lost  anything,  the  verdict  should  be  for  the 
plaintiff  for  the  amount  of  the  loss.  He  also  charged,  in  substance, 
that  if  the  plaintiff  in  fact  did  own  the  moneys  and  did  write  his 
name  on  the.  identification  card,  and  if  the  defendant's  cashier 
exercised  such  care  as  has  been  stated  to  asceitain  and  identify  the 
actrtal  owner  of  the  money  and  the  true  author  of  the  signature, 
and  by  the  exercise  of  such  care  and  prudence  was  unable  to  ascer- 
tain that  the  plaintiff  was  such  owner  and  author,  and  if  the  son 
procured  the  signature  of  the  plaintiff  on  the  signature  card  and 
delivered  it  to  the  cashier  ^ind  represented  that  it  was  the  genuine 
signature,  and  the  cashier  was  ignorant  of  the  matter,  and  in  the 
exercise  of  due  care  believed  and  relied  on  the  statements  and 
representations,  and  if  for  these  reasons  the  defendant's  officers 
were  without  knowledge  or  information  as  to  the  true  owner  of  the 
account  and  the  real  author  of  the  signature  until  after  the  account 
was  closed,  and  if  during  tlie  time  the  accounts  stood  open  on  the 
defendant's  books  its  officers  and  employees  exercised  the  degree  of 
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care  which  they  were  bound  to  use  to  protect  the  plaintiff  from 
loss,  and  finally  paid  it  over  on  a  check  signed  by  the  son  Frank  in 
the  belief  that  he  was  the  true  owner,  then  their  verdict  must  be 
for  the  defendant  of  no  cause  of  of  action. 

The  defendant  excepted  to  the  part  of  the  charge  in  which  the 
duty  of  the  bank  to  the  depositor  is  measured  by  reasonable  care. 
We  think  the  exception  was  well  taken.  The  liability  of  the  bank 
to  its  depositors  does  not  depend  alone  upon  the  exercise  of  reason- 
able care  by  the  bank  to  ascertain  tlie  identity  of  the  depositor. 
Nor  is  its  obligation  to  keep  or  repay  the  fund  that  of  reasonable 
care  alone.  Very  likely  what  the  learned  trial  judge  had  in  mind 
was  the  rule  applicable  to  savings  bankJs,  where  usually  rules  of  that 
character  govern.  {Allen,  v.  Williamsburgh  Savings  Batxk^  69 
N.  Y.  314;  Kelley  v.  Buffalo  Savings  Bank,  180  id.  171,  178.) 
Ordinarily,  however,  the  relation  of  banker  and  depositor  is  that  of 
debtor  and  creditor ;  as  soon  as  the  deposit  is  received  it  becomes 
the  money  of  the  bank  and  the  bank  a  debtor  to  the  depositor  for 
that  amount.  It  is  in  no  sense  a  trustee,  and  the  rule  of  reasonable 
care  has  no  application  in  respect  of  moneys  so  received  by  the 
bank.  It  is  bound  absolutely  to  pay  or  discharge  the  liability  like 
any  other  obligation  it  owes,  {^tna  National  Banh  v.  Fourth 
National  Bank,  46  N.  Y.  82.) 

We  do  not  hold  tliat  the  plaintiff  may  not  have  held  out  his  son 
or  permitted  his  son  to  act  in  such  a  manner  as  to  warrant  the 
cashier  in  relying  thereon,  and  entirely  justify  the  bank  in  paying 
the  checks  drawn  by  the  son  in  the  name  of  the  father.  The  rule 
is  well  settled  that  an  owner  of  property  may  hold  out  another  or 
allow  such  other  person  to  appear  as  the  owner  thereof  in  such  a 
way  that  innocent  third  parties  dealing  with  the  apparent  owner 
will  be  protected  {McNeil  v.  Tenth  National  Bank,  46  N.  Y. 
325),  on  the  familiar  principle  that  when  two  innocent  persons  must 
suffer  by  the  act  of  a  third  he  who  has  enabled  such  third  person  to 
occasion  the  loss  must  bear  it.  This  element,  however,  was  not 
embodied  in  the  charge.  Carefulness  or  good  faith  alone  upon  the 
part  of  the  cashier,  without  submitting  the  conduct  of  the  plafntiff 
in  connection  therewitli,  was  insufficient  to  warrant  the  bank  in 
paying  the  son  so  as  to  exonerate  itself  from  liability  a^inst  the 
claim  of  the  father. 
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We  conclude,  therefore,  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  plaintiff  to  abide  the  event. 


The  Assets  Realization  Company,  Respondent,  v.  The  Cfty  of 
Buffalo,  Appellant. 

Fourth  Department,  March  20,  1907. 

Set-off  in  equity  —  assignment  of  unmatured  claim  by  insolvent  —  when 
assig^nee  takes  subject  to  set-o£El 

Where  an  Insolvent  assigns  a  claim  not  yet  due,  the  debtor  may  offset  against 
the  assignee  a  claim  against  the  assignor  due  at  the  time  of  the  assignment. 
In  equity  the  fact  that  the  claim  of  the  insolvent  is  not  due  when  ho  makes 
the  as9ignment  does  not  prevent  a  set-off,  for  it  is  only  the  difference  between 
mutual  debts  that  the  court  regards  as  owing  by  or  to  the  insolvent. 

Although  the  claim  of  the  insolvent  was  for  damages  against  a  city  for  injury  to 
real  estate  by  the  change  of  a  gi*jide  crossing,  which  claim  the  municipality 
had  by  statute  discretionary  power  to  allow,  the  municipality  having  actually 
allowed  the  claim,  may  set  off  against  the  claimant's  assignee  a  prior  claim  in 
its  favor  against  the  assignor. 

It  is  no  objection  to  such  set-off  that  the  assignee  took  the  claim  from  the  receiver 
of  the  claimant  on  Ita  insolvency. 

McLbnnan,  p.  J.,  and  Robson,  J.,  dissented. 

Appeal  by  the  defendant,  The  City  of  Buffalo,  from  a  judgment 
of  the  Supremo  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Erie  on  the  15th  day  of  November, 
1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  Erie  Special  Term,  sustaining  the  plaintiff's  demurrer  to  the 
defendant's  answer. 

It  appears  from  the  plaintiff's  complaint  that  the  German  Bank 
of  Buffalo  was  the  owner  of  certain  premises  situate  in  that  city 
from  about  September  24,  1902,  until  on  or  about  tlie  Ist  day  of 
August,  1903,  when  it  sold  the  same,  reserving  to  itself,  however, 
all  rights  and  claims  for  damages  or  injury  to  the  premises  by  reason 
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of  any  grade  crossing  or  change  of  street  grade,  or  work  whereby  the 
property  had  been  injured  or  damaged  ;  that  the  premises  had  been 
theretofore  damaged  by  grade-crossing  improvements,  and  that  the 
defendant,  the  City  of  Buffalo,  in  and  during  the  year  1901,  cansed  to 
be  built  a  viaduct  in  Babcock  street  in  the  vicinity  of  the  premises, 
causing  damage  thereto  in  an  amount  exceeding  $980.70 ;  that  by 
an  act  of  tlie  Legislature  of  the  State,*  passed  April  28,  1904, 
discretionary  power  and  authority  was  conferred  upon  the  common 
council  of  the  city  of  Buffalo,  subject  to  the  approval  of  the  mayor, 
to  audit,  adjust  and  allow,  in  whole  or  in  part,  certain  claims  and 
demands,  among  others,  the  said  claim  of  the  German  Bank ;  that 
thereafter  and  on  or  about  June  12, 1905,  the  common  council,  with 
the  approval  of  the  mayor,  did  audit  and  allow  said  claim  at  the  sum 
of  $980.70.  The  German  Bank  was  declared  insolvent  by  a  judg- 
ment of  the  Supreme  Court  on  the  22d  day  of  December,  1904, 
and  a  receiver  was  appointed  of  all  its  assets  and  property.  Tliere- 
after,  and  on  the  8th  day  of  June,  1906,  the  receiver  assigned  the 
said  claim  and  certain  other  assets  and  property  to  the  plaintiff. 

By  the  defendant's  answer  it  appears  that  at  the  time  the  German 
Bank  was  adjudged  insolvent  and  a  receiver  appointed  of  its  prop- 
erty and  assets,  there  was  due  and  owing  from  the  German  Bank 
to  the  city  of  Buffalo,  the  defendant,  the  sum  of  $114,822.85  on 
account  of  certain  deposits  theretofore  made  by  the  city  with  said 
bank  under  certain  terms  and  conditions  which  need  not  be  referred 
to  at  length  here.  No  part  thereof  had  been  paid  except  the  sum 
of  $57,411.42,  leaving  due  and  owing  to  the  city  the  sum  of 
$57,411.43.  These  facts  were  embodied  in  the  defendant's  answer 
as  a  counterclaim,  the  defendant  demanding  a  judgment  that  so 
much  thereof  be  set  off  against  the  plaintiff's  claim  as  was  necessary 
to  extinguish  the  plaintiff's  cause  of  action.  To  this  counterclaim 
the  plaintiff  demurred  and  the  demurrer,  was  sustained  at  Special 
Term. 

Zouis  E.  Deabeckery  Corporation  Counad^  and  John  W.  Ryan 
for  the  appellant. 

Frank  M.  Sjpitzmiller^  for  the  respondent. 


^See  Laws  of  1904,  chap.  478.— [Rhp. 
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Kruse,  J. : 

We  agree  to  the  general  pro{>OBition  that  claims  or  demands 
sought  to  be  set  ofE  must  not  only  be  mutual  to  the  extent  that  they 
are  owing  by  each  to  the  other,  but  must  also  be  due  and  payable. 
But  this  rule  is  not  without  its  exceptions.  And  one  of  the  excep- 
tions is  that  where  an  insolvent  makes  an  assignment  owing  a  debt 
due  at  the  time  of  the  assignment,  and  also  holding  a  claim  not 
tlien  due  against  tlie  creditor  whom  he  so  owes,  the  creditor  may 
offset  his  claim  against  the  claim  held  by  the  assignee  of  the 
insolvent.  In  such  a  case  the  rule  of  equitable  set-off  may  be 
invoked,  and  the  fact  that  the  debt  owing  to  the  insolvent  is  not 
due  when  he  makes  an  assignment  does  not  prevent  the  set-off  in 
equity.  For  it  is  only  the  difference  in  the  mutual  debts  which  the 
court  in  such  case  will  regard  as  the  sum  owing  by  or  to  the 
insolvent.     {Matter  of  Batch,  155  N.  Y.  401.) 

We  think  the  case  of  Fera  v.  Wickham  (135  N.  T.  223)  and 
kindred  cases  not  inconsistent  with  this  view.  In  the  JFera  case 
neither  claim  was  dne  at  the  time  of  the  assignment,  and  the  offset 
was  there  refused.  But  there  is  nothing  in  that  case  which  holds 
that  if  the  demand  of  the  creditor  of  the  insolvent  had  been  due  at 
the  time  of  the  assignment,  tlie  set-off  could  not  be  allowed  against 
the  claim  of  the  insolvent,  although  not  duo  at  the  time  of  the  assign- 
ment. The  reason  it  was  not  allowed  in  that  case  was  because  the 
claim  of  the  creditor  was  not  due  at  the  time  of  the  insolvency  and 
assignment.  This  distinction  is  pointed  out  in  the  Hatch  case,  and 
is  again  recognized  in  the  case  of  De  Camp  v.  Thomson  (159  N.  T. 
444,448). 

It  is  contended,  however,  on  the  part  of  the  plaintiff  that  at  the 
time  of  the  bank's  insolvency  the  bank  in  fact  had  no  claim  against 
the  city,  it  being  entirely  optional  with  the  common  council  and  the 
mayor  to  audit  the  claim  or  any  part  of  it ;  that  had  the  city  offi- 
cers seen  fit  not  to  have  allowed  the  claim,  the  bank  would  have 
been  entirely  remediless;  that  at  most  it  was  only  based  upon  a 
moral  consideration  and  that  its  legal  inception  was  long  after  the 
bank  became  insolvent  and  passed  into  the  hands  of  a  receiver,  and 
even  after  the  assignment  by  the  receiver  to  the  plaintiff.  However 
that  may  be,  a  sufficient  answer  to  that  suggestion  is  that  the  city 
officers  did  not  take  that  view  of  the  claim  presented  by  the  bank. 
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They  recognized  its  validity  and  made  an  award  therefor,  and  what- 
ever substance  there  is  to  tlie  claim,  which  is  now  sought  to  be 
enforced  against  the  city  by  tlie  plaintiffs  as  assignees  of  the  receiver 
of  the  bank,  is  based  upon  the  recognized  obhgation  of  the  city  to 
pay  the  damages  for  injuries  to  the  land  belonging  to  the  German 
Bank.  It  matters  not  whether  the  claim  is  founded  upon  equitable 
considerations  or  legal  liability,  or  a  mere  moral  obligation  on  the 
part  of  the  city,  the  plaintiff's  right  is  founded  entirely  upon  this 
claim  made  by  the  bank  against  the  city  and  transferred  by  the 
receiver  of  the  bank  to  the  plaintiff.  It  may  be  said  in  passing 
that  if  this  award  is  to  be  regarded  as  having  no  substantial  founda- 
tion, but  is  a  mere  gratuity,  it  is  difficult  to  see  how  there  is  any 
enforcible  claim  against  the  city  by  the  German  Bank  or  its  receiver, 
much  less  by  the  plaintiff.  There  is  certainly  no  shadow  of  a  claim 
against  the  city  in  favor  of  the  plaintiff,  other  than  that  which  the 
plaintiff  has  acquired  through  this  assignment  from  the  receiver 
of  the  bank.  Nor  is  it  an  objection  to  the  set-off  that  when  the 
bank  became  insolvent  and  its  assets  passed  into  the  hands  of  a 
receiver,  the  claim  against  the  city  was  unliquidated  and  in  an 
inchoate  and  dormant  state,  since  it  passed  to  the  receiver  and  from 
the  receiver  to  the  plaintiff  as  an  asset  burdened  with  the  right  of 
an  equitable  set-off  which  the  city  had.  As  soon  as  the  claim  of 
the  bank  was  adjusted  and  the  award  made,  the  right  to  set  off  the 
claim  of  the  city  against  the  bank,  which  had  been  due  since 
the  receivership  began,  attached  and  became  effective  and  wiped 
out  the  claim  of  the  bank  represented  by  this  award,  the  award 
being  less  than  the  amount  owing  to  the  bank. 

We  think  the  demurrer  was  improperly  sustained.  The  inter- 
locutory judgment  should,  therefore,  be  reversed  and  the  demurrer 
overruled,  with  costs  of  this  appeal  and  in  the  court  below,  with 
leave,  however,  to  the  plaintiff  to  plead  over  upon  payment  of  costs. 

All  concurred,  except  McLennan,  P.  J.,  and  Robson,  J.,  who 
dissented. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  over- 
ruled, witli  costs,  with  leave  to  the  plaintiff  to  plead  over  upon 
payment  of  the  costs  of  the  demurrer  and  of  this  appeal. 
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In  the  Matter  of  the  Petition  of  Maynard  N".  Clement,  as  State 
Commissioner  of  Excise,  Respondent,  Appellant,  for  an  Order 
Eevoking  and  Canceling  Liquor  Tax  Certificate  No.  22,756, 
Issued  to  Elizabeth  M.  Dunbar,  Appellant,  Respondent. 

Fourth  Department,  March  6,  1907. 

Intoxicating  liquors  —  when  double  house  is  not  two  buildings  within 
the  meaning  of  the  Liquor  Tax  Ijaw  —  certificate  revoked  for  failure 
to  file  requisite  consent  —  stay  of  proceedings. 

Under  subdivision  8  of  section  17  of  the  Liquor  Tax  Law  requiring  the  consent 
of  the  owners  of  two-thirds  of  the  total  number  of  buildings  within  200  feet  of 
a  saloon  as  a  condition  precedent  to  the  granting  of  a  liquor  tax  certificate,  it  is 
the  number  of  buildings  which  controls  and  not  the  number  of  residents  or  the 
number  of  families  or  the  number  of  owners  of  buildings. 

A  double  frame  building  covered  by  one  roof,  divided  by  a  partition  in  the  mid- 
dle, with  separate  staircases  and  separate  front  and  rear  entrances,  which  rests 
upon  one  entire  wall  with  no  mason  work  partition,  the  two  portions  of 
which  are  connected  by  a  door,  etc.,  is  one  building,  not  two  buildings,  within 
the  meaning  of  the  statute,  although  intended  to  be  used  b}*^  two  families  and 
although  the  owner  has  conveyed  one  portion  of  the  building  to  his  wife. 

Thus,  when  said  double  building  and  one  other  building  are  the  only  dwellings 
within  200  feet  of  the  premises  for  which  the  certificate  is  issued,  and  only  the 
owners  of  the  double  building  have  consented  to  the  trafl^lc  in  liquors,  the 
required  two-thirds  consent  has  not  been  obtained  and  the  liquor  certificate 
should  be  revoked. 

Although  in  a  proceeding  to  revoke  a  liquor  tax  certificate  all  proceedings  by  the 
petitioner  have  been  stayed  after  final  order  revoking  the  certificate  without  a 
notice  of  appeal  having  been  served  and  without  requiring  it  to  be  served,  no 
harm  has  been  done  when  as  a  matter  of  fact  the  appeal  was  immediately  taken 
and  the  case  argued  upon  its  merits. 

McLennan,  P.  J.,  and  Williams,  J.,  dissented. 

Appeal  by  Elizabeth  M.  Dunbar  from  an  order  of  the  Supreme 
Court,  made  at  the  Monroe  Special  Term,  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Wayne  on  the  8th  day  of  December, 
1906,  revoking  and  canceling  liquor  tax  certificate  No.  22,756 
theretofore  issued  to  her. 

Also  an  appeal  by  the  petitioner,  Maynard  IST.  Clement,  as  State 
Commissioner  of  Excise,  from  an  order  of  the  Supreme  Court,  made 
at  the  Monroe  Special  Term  and  entered  in  the  office  of  the  clerk 
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of  the  county  of  Wayne  on  the  20th  day  of  December,  1906,  vacat- 
ing and  setting  aside  the  service  of  a  certified  copy  of  tlie  said  order 
of  revocation  and  granting  a  stay  of  all  proceedings  after  entry  of 
the  order  of  revocation  pending  an  appeal  therefrom. 

Fred  C.  Goodwin  and  Joseph  Gilbert^  for  Elizabeth  M.  Dunbar, 
tlie  certificate  holder. 

Royal  li.  Scott  and  Rtissd  Readley^  for  the  State  Commissioner 
of  Excise. 

Krusb,  J. : 

The  sole  question  for  our  determination  upon  this  appeal  from 
the  order  of  revocation  is  whether  a  certain  double  building  is  one 
building  or  two  within  the  meaning  of  the  Liquor  Tax  Law.  This 
building  and  one  otiier  are  the  only  buildings  within  200  feet  of  the 
premises  for  which  the  certificate  was  issued.  The  owners  of 
the  double  building  have  consented  to  the  traffic  in  liquors  upon 
the  premises  in  question.     The  owner  of  the  other  building  has  not 

If  the  double  building  is  two  buildings,  then  the  required  two- 
thirds  of  the  owners  of  buildings  have  filed  such  consent,  and  the 
liquor  tax  certificate  was  properly  issued.  If  not,  then  the  certifi- 
cate was  properly  canceled  and  revoked,  as  was  done  by  the  Special 
Term. 

Subdivision  8  of  section  17  of  the  Liquor  Tax  Law  (Laws  of 
1896,  chap.  112,  as  amd.  by  Laws  of  1905,  chap.  677)  provides: 
"  When  the  nearest  entrance  to  the  premises  described  in  said  state- 
ment Eis  those  in  which  traffic  in  liquor  is  to  be  carried  on  is  within 
two  hundred  feet,  measured  in  a  straight  line,  of  the  nearest  entrance 
to  a  building  or  buildings  occupied  exclusively  for  a  dwelling, 
there  sliall  also  be  so  filed  simultaneously  with  said  statement  a  con- 
sent in  writing  that  such  traffic  in  liquors  be  so  carried  on  in  said 
premises  during  a  term  therein  stated,  executed  by  the  owner  or 
owners,  *  *  *  of  at  least  two-thirds  of  the  total  number  of 
such  buildings  within  two  hundred  feet  so  occupied  as  dwellings 
*  *  *."  The  double  frame  building  in  question  is  situate  on  the 
towpath  on  the  north  side  of  the  Erie  canal  m  the  village  of  Newark. 
It  is  about  forty  feet  in  width  across  the  front  and  eighteen  feet  deep. 
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There  is  a  partition  running  through  about  the  middle  of  the  building 
and  separate  stair  cases  from  the  first  to  the  second  floor,  and  sepa- 
rate front  and  rear  entrances  for  each  side.  The  building  rests 
upon  one  entire  wall,  with  no  mason  work  partition  through  the 
middle.  The  partition  in  the  cellar  is  constructed  of  two  by  four-inch 
studding,  lath  and  plaster  on  one  side,  and  on  the  other  side  lath  but 
no  plaster.  In  this  partition  there  is  no  opening,  but  in  the  one  on 
the  first  floor  there  is  a  door  connecting  the  two  parts  of  the  build- 
ing. This  door  has  been  nailed  up,  nevertheless  the  nails  can  be 
removed  without  difficulty  and  the  door  used.  One  roof  covers  the 
entire  building,  and  the  eave  trough  and  pipe  discharges  into  one 
cistern  which  is  used  for  the  whole  house.  The  lot  back  of  the 
house  is  divided  by  a  fence.  So  far  as  the  evidence  shows  the 
building  has  always  been  used  by  two  separate  families.  It  has  been 
built  for  many  years,  and  for  some  time  prior  to  the  7tli  day  of 
August,  1906,  the  building  and  premises  were  owned  by  Charles 
L.  Youngs,  who  resided  in  one  part,  the  other  part  being  occupied 
by  tenants.  On  that  day  Youngs  and  his  wife  conveyed  the  prem- 
ises to  their  son,  William  Vanderpool,  with  the  reservation  to 
Youngs  and  his  wife  during  their  natural  lives  of  the  double  build- 
ing and  the  premises.  On  the  18th  day  of  August,  1906,  Vander- 
pool conveyed  to  his  wife  the  westerly  portion  of  said  premises, 
dividing  the  premises  by  a  straight  line  extending  through  the  cen- 
ter of  the  partition  in  said  building.  And  thereupon  and  upon  the 
21st  day  of  August,  1906,  the  certificate  holder,  Elizabeth  M.  Dun- 
bar, presented  her  application  for  the  liquor  tax  certificate  with  the 
consent  of  the  owners  of  the  double  house,  as  required  by  the 
statute,  stating  therein  that  at  least  two-thirds  of  the  owners  of 
buildings  within  the  prescribed  limits  had  consented.  At  the  same 
time  she  paid  the  tax  for  the  unexpired  portion  of  the  tax  year 
which  ended  on  the  thirtieth  day  of  April  next  succeeding. 

It  is  to  be  observed  that  in  residential  sections  within  the  pre- 
scribed limits  the  statute  requires  the  consent  of  the  owners  of 
two-thirds  of  the  number  of  buildings  nsed  exclusively  as  dwellings, 
to  permit  the  traffic  in  liquor  at  a  given  place.  It  is  the  number  of 
buildings  which  control,  not  the  number  of  residents  or  the  number 
of  families,  or  the  number  of  owners  of  the  buildings.  It  is 
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undoubtedly  true  that  buildings,  although  connected  and  built 
together,  may  still  retain  their  separate  and  individual  characteris- 
tics, and  be  separate  buildings  within  the  meaning  of  this  provision 
of  the  Liquor  Tax  Law ;  but  we  think  this  building  is  not  of  that 
character.  It  is  an  ordinary  frame  dwelling  in  a  country  village, 
and  although  used  and  evidently  intended  to  be  used  for  two  fami- 
lies is  in  fact  but  one  building.  The  conveyance  by  Vanderpool  to 
hifi  wife  of  the  west  half  of  the,  lot  did  not  have  the  effect  of  chang- 
ing the  character  of  the  building.  The  fact  that  the  east  and  west 
halves  of  the  premises  were  capable  of  being  thus  separately  used 
and  owned,  may  have  been  a  proper  circumstance  to  be  considered 
upon  the  question  of  whether  it  was  one  or  two  buildings,  but  as  I 
view  it  not  a  circumstance  of  much  importance  in  this  case.  We 
reach  the  conclusion,  therefore,  that  the  Special  Term  was  correct  in 
revoking  the  liquor  tax  certificate. 

As  regards  the  appeal  of  the  State  Commissioner  of  Excise,  we 
think  it  should  be  dismissed.  The  order,  evidently  through  inad- 
vertence, stayed  all  proceedings  after  the  entering  of  the  final  order 
revoking  the  liquor  tax  certificate  without  the  notice  of  appeal 
having  been  served  or  requiring  it  to  be  served,  or  even  limiting  the 
time  of  appeal.  But  no  harm  has  been  occasioned,  for  as  soon  as  the 
State  Excise  Commissioner  appealed  from  the  order  granting  the 
stay,  an  appeal  was  at  once  taken,  and  the  case  has  been  argued 
upon  the  merits  at  the  first  term  at  which  it  could  have  been  heard 
after  the  decision  revoking  the  decision  was  made.  We  think  the 
stay  was  entirely  proper  if  the  rights  of  the  State  had  been  properly 
safeguarded  in  the  way  of  requiring  the  certificate  holder  to  appeal 
promptly,  for  the  question  is  not  free  from  doubt.  The  certificate 
holder  not  only  paid  for  obtaining  the  consents  and  the  tax,  but 
before  doing  so  obtained  the  opinion  of  the  deputy  State  Excise 
Commissioner  advising  her  that  the  double  building  comprised  two 
buildings.  Whether  or  not  the  mistake,  if  any,  was  through  mis- 
apprehension of  the  facts  or  of  the  law  as  we  undei-stand  it,  the 
certificate  holder  herself  seems  to  have  been  diligent  in  ascertain- 
ing her  right  to  the  certificate,  and  to  have  acted  in  entire  good 
faith. 

The  order  revoking  the  certificate  should  be  affirmed,  but  under 
the  circumstances  without  costs.     The  appeal  of  the  State  Oommia- 
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Bioner  of  Excise  from  tlie  order  granting  the  stay  should  be  dismissed, 
without  costs. 

All  concurred,  except  McLennan,  P.  J.,  and  Williams,  J.,  who 
dissented  on  the  ground  that  within  the  meaning  of  the  Liquor  Tax 
Law  the  structure  in  question  constituted  two  buildings. 

Order  affirmed,  without  costs.  Appeal  of  State  Commissioner 
of  Excise  dismissed,  without  costs. 


James    M.   Hamilton,   Appellant,   v.   Frank  V.   Fleckenstein, 

Defendant,  Impleaded   with  William   S.   Morse   and   Others, 

Kespon  dents. 

Fourth  Department,  March  6,  1907. 

Appeal  — Judgment  based  on  inconBistent  findings  that  mortgage  was 
taken  in  good  faith  and  without  notice,  and  that  the  mortgagees  had 
knowledge  of  the  fact  that  plaintiff  claimed  a  lien  upon  the  premises. 

When  findings,  whether  made  by  the  court  as  its  own  conclusions  or  at  the 
request  of  an  unsuccessful  party,  are  inconsistent,  and  the  detennination  of 
the  facts  involved  in  the  findings  is  material  and  necessary  to  uphold  the 
judgment,  the  defeated  party  on  appeal  is  entitled  to  the  benefit  of  the  find- 
ings most  favorable  to  his  contention,  and  if  the  judgment  stands  without 
suflficient  facts  as  a  basis,  it  should  be  reversed. 

"When  on  the  issue  as  to  whether  a  mortgage  on  real  estate  was  accepted  by 
the  mortgagee  in  good  faith  and  without  notice  of  a  prior  contract  whereby 
the  plaintiff  was  entitled  to  a  conveyance  of  the  lands  on  the  completion 
of  a  building  thereon,  then  in  course  of  construction,  the  court  finds,  fini, 
that  the  mortgage  was  accepted  by  the  mortgagees  "  in  good  faith  and  without 
notice  of  the  contract  sctfoith  in  the  complaint  herein  or  of  an}'  other  claim  or 
lien  of  plaintiff's  affecting  said  premises,"  and,  second,  that  the  plaintiff  had  con- 
versations with  a  member  of  the  firm  which  was  furnishing  lumber  for  the 
house,  which  firm  subsequently  became  the  mortgagees,  in  which  he  stated  that 
the  house  was  being  built  for  him,  and  that  on  the  plaintiff's  request  a  member 
of  the  firm  instructed  tlie  foreman  to  make  changes  in  the  lumber  delivered, 
etc.,  the  two  findings  are  inconsistent,  for  upon  the  latter  finding  the  mortgagees 
are  shown  to  have  had  knowledge  of  facts  sufficient  to  put  them  upon  inquiry 
as  to  the  plaintiff's  claim  to  the  premises. 

KsusB,  J.,  dissented,  with  opinion. 

IlEARauMENT  of  an  appeal  by  the  plaintifT,  James  M.  Hamilton, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants 
William  S.  Morse  and  others,  entered  in  the  office  of  the  clerk  of 
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tlie  county  of  Monroe  on  the  10th  day  of  April,  1906,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  Monroe  Special 
Term,  dismissing  the  complaint  as  to  said  defendants. 

The  judgment  appealed  from  was  affirmed  by  this  conrt  July  12, 
1906,  and  thereafter  on  appellant's  application  a  reargament  was 
granted.     (See  114  App.  Div.  915  ;  115  id.  883). 

Hugh  O^Brien,  for  the  appellant. 
John  P,  Morse^  for  the  respondents. 

EoBSON,  J. : 

Appellant's  motion  for  reargnment  was  founded  upon  the  claim 
that  certain  findings  of  fact,  made  by  the  court  at  his  request,  were 
inconsistent  with  and  directly  contradicted  the  material  finding  of 
fact,  made  by  the  court,  upon  which  rcsix)ndents'  right  to  the 
judgment,  directed  in  the  court's  conclusions  of  law,  was  based. 

The  only  question  presented  to  the  court  at  this  time  is  whether 
the  findings  to  which  our  attention  is  now  directed  are  so  diametri- 
cally opposed  as  to  be  necessarily  irreconcilable.  If  these  findings, 
whether  made  by  the  court  as  its  own  conclusions  of  fact,  or  at  the 
suggestion  of  the  unsuccessful  party  by  requests  to  find,  are  incon- 
sistent to  that  extent,  and  the  determination  of  the  facts  involved 
in  the  findings  is  material  and  necessary  to  uphold  and  establish  the 
right  of  the  properly  successful  party  to  judgment  in  the  action, 
then  it  follows  that,  the  appellant  being,  of  course,  entitled  to  the 
benefit  of.  the  findings  most  favorable  to  his  contention,  tlie  judg- 
ment stands  without  sufficient  facts  as  a  basis  for  its  rendition,  and 
should  be  reversed.  {Redfield  v.  Redfield^  110  N.  Y.  671 ;  Nickell 
V.  Tracy,  184  id.  386.) 

The  facts  involved  in  this  controversy  are  neither  complicated 
nor  obscura  In  1902  defendant  Fleckenstein,  besides  one  lot  on 
Chili  avenue  at  the  end  of  Darien  street,  owned  four  other  lots 
situate  on  the  latter  street  in  the  city  of  Rochester.  Upon  each  of 
these  lots  in  the  late  summer,  or  fall,  of  that  year  he  began  the 
erection  of  a  dwelling  house.  Some  considerable  part  of  the 
lumber  used  in  the  construction  of  these  houses  he  purchased  of 
the  firm  of  William  B.  Morse  &  Sons,  which  firm  the  respondents 
now  represent. 
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The  erection  of  the  dwelUug  house  on  the  Darien  street  lot, 
known  as  lot  14,  which  is  the  lot  and  premises  in  question  in  this 
action,  was  in  pursuance  of  a  contract,  made  on  the  fourteenth  day 
of  August  of  that  year  by  Fleckenstein  with  the  appellant  Hamil- 
ton. By  this  contract  Fleckenstein  agreed,  for  the  consideration  to 
be  paid  him  as  stated  in  the  contract,  to  sell  and  convey  to  Hamilton 
these  premises,  together  with  the  house,  whicli  he  was,  as  provided 
in  the  contract,  to  build  thereon  and  complete  by  November  15, 
1902. 

The  appellant  Hamilton,  carrying  out  in  full  his  part  of  the  con- 
tract, before  the  mortgage,  hereinafter  referred  to,  was  given,  had 
paid  to  Fleckenstein,  as  required  by  said  contract,  a  considerable 
amount  of  the  purchase  price  of  the  premises. 

The  respondent  William  S.  Morse  during  all  this  time  had  the 
general  management  of  the  business  of  the  Morse  partnership ;  and 
on  or  about  November  16, 1902,  lie  required  Fleckenstein  to  give 
security  for  the  firm's  claim  against  him  for  lumber  furnished,  which 
then  amounted  to  $2,700.  After  some  negotiation  it  was  agreed 
that  one-half  of  that  sum  should  be  secured  to  the  firm  by  Flecken- 
stein's  note,  payable  one  month  after  date,  with  a  mortgage  on  lot 
14  as  collateral  security  therefor;  and  the  remaining  one-half  by  his 
two  months'  note  with  a  mortgage  on  lot  16  as  collateral.  Lot  16 
was  at  that  time  also  under  contract  by  Fleckenstein  to  another 
person,  whose  rights  are,  however,  not  in  any  way  involved  in  this 
action.  Fleckenstein's  note  with  the  mortgage  on  lot  14  was  there 
upon  executed  and  delivered  to  Morse  for  the  firm,  and  the  mortgage 
was  by  him  recorded  in  the  clerk's  office  November  18,  1902. 

Hamilton's  contract  was  not  recorded  till  long  after  the  recording 
of  the  Morse  mortgage ;  and  it  was  never  completed  by  Fleckenstein, 
who  has  since  been  adjudged  a  bankrupt. 

Hamilton  brings  this  action  to  have  his  contract  with  Fleckenstein 
declared  to  be  a  lien  upon  the  premises,  described  therein,  superior 
to  the  liens  of  any  of  the  defendants  in  the  action,  including  the 
Morse  mortgage,  and  to  foreclose  his  lien  on  the  premises  in  the 
usual  course. 

Priority  of  record  of  respondents'  mortgage,  and  that  it  was  given 
for  a  valuable  consideration,  were  not  controverted  on  the  trial. 
The  litigated  issue  was  whether  the  mortgage  was  taken  in  good 


Digitized  by  VjOOQIC 


582  AkMILTON  V.  FlEOKENSTBIN. 

Fourth  Departmeat,  March,  1907.  [Vol  lia 

faith  and  without  notice  of  appellant's  interest  in  the  premises. 
Upon  this  issue  the  court  has  found : 

"  Third.  That  said  mortgage  was  executed  and  delivered  to  the 
mortgagees  therein  named  for  a  good  and  valuable  consideration 
and  was  accepted  by  them  in  good  faith  and  without  notice  of  the 
contract  set  forth  in  the  complaint  herein  or  of  any  other  claim  or 
lien  of  plaintiff's  affecting  said  premises." 

But  he  has  also  found  at  appellant's  request : 

"  Tenth.  That  during  the  month  of  October,  1902,  said  James  M. 
Hamilton  called  at  the  lumber  office  of  said  William  B.  Morse  & 
Sons ;  that  he  thereupon  met  William  S.  Morse,  with  whom  he  was 
acquainted ;  that  he  had  a  conversation  with  said  William  S.  Morse 
regarding  the  quality  of  the  lumber  which  was  being  delivered  by 
said  William  B.  Morse  &  Sons  for  the  construction  of  the  house  on 
the  above-described  premises ;  that  in  the  course  of  the  conversation 
he  told  said  William  S.  Morse  that  the  house  which  was  being  built 
on  said  lot  fourteen  Darien  street  was  being  built  for  him,  said 
Hamilton. 

"  Eleventh.  That  thereupon  the  said  William  S.  Morse  instructed 
said  Hamilton  to  go  to  the  foreman  in  the  lumber  yard  of  said 
William  B.  Morse  &  Sons  and  explain  to  the  said  foreman  what  he 
wished ;  that  thereupon  said  Hamilton  did  go  to  said  foreman,  told 
him  that  said  house  on  said  lot  fourteen  Darien  street  was  being  built 
for  him,  said  Hamilton ;  that  the  specifications  of  the  contract  were 
for  second  grade  pine  siding,  and  that  wliite  wood  siding  was  being 
delivered,  and  he,  the  said  Hamilton,  wished  said  siding  to  be 
changed  to  second  grade  pine ;  that  the  foreman  agreed  to  make 
said  change,  and  that  thereafter  second  grade  pine  siding  was  deliv- 
ered to  the  said  house,  number  fourteen  Darien  street  by  said  William 
B.  Morse  &  Sons,  and  the  white  wood  siding  theretofore  delivered 
was  taken  away." 

There  is  sufficient  evidence  to  support  these  two  findings,  and,  if 
effect  is  to  be  given  them,  no  other  conclusion  can  be  reached  than 
that  in  the  month  preceding  that  in  which  respondents'  mortgage 
was  taken  tlieir  general  manager  was  notified  by  Hamilton  that  the 
house  on  the  premises  in  question  was  being  built  by  Fleckenstein 
for  him,  and  that  the  former  had  such  an  interest  in  the  premises 
that  he  at  least  had  the  riorht  to  and  did  insist  that  the  material 
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used  ill  the  erection  of  the  house  should  conform  to  specifications  in 
the  contract  under  which  Fleckenstein  was  then  building  the  house 
for  him.  Though  it  is  not  specifically  found  as  a  fact  by  the  trial 
court,  it  is  yet  worthy  of  notice  that  Fleckenstein  testifies  he  told 
Morse  in  the  interview,  in  which  Morse  demanded  security,  which 
was  the  day  before  the  mortgage  in  question  was  given,  that  both  lot 
14  and  lot  16  were  under  contract.  Morse  does  not  expressly  deny 
that  lie  was  so  informed  by  Fleckenstein  at  that  time,  though  he 
does  say  that  nothing  of  the  kind  was  said  on  the  next  day  when  the 
mortgage  was  given. 

It  is  true  that  Morse  was  not  told  either  by  Hamilton  or  Flecken- 
stein, prior  to  the  time  the  mortgage  was  given,  the  extent  or  nature 
of  Hamilton's  interest  in  the  premises;  but  that  he  then  had 
information  that  Hamilton  did  claim  some  interest  therein  is  equally 
clear.  What  this  interest  was  an  inquiry  either  of  Hamilton  or  of 
Fleckenstein  would  have  disclosed.  Morse  made  no  inquiry  what- 
ever, notwithstanding  his  knowledge  that  Hamilton  asserted  some 
interest  in  the  premises.  This  information  would,  it  seems,  have 
made  a  prudent  man  alert  to  ascertain  what  that  interest  was,  or 
was  at  least  sufficient  to  demand  of  him  reasonable  eflEort  and 
inquiry  to  obtain  the  further  information  as  to  the  interest  claimed, 
which  was  apparently  ready  at  his  hand. 

If  the  facts  which  were  brought  to  Morse's  attention  were  suffi- 
cient to  "  put  a  prudent  man  upon  inquiry,"  then,  whether  he  made 
the  inquiry  or  not,  respondents  must  necessarily  be  held  chargeable 
with  notice  of  all  facts  which  reasonable  inquiry  would  have  surely 
disclosed.  {Brumfield  v.  Boutally  24  Hun,  451 ;  Williamson  v. 
Brown,  15  N.  Y.  354.) 

It  follows  that  the  necessary  effect  of  the  findings,  embodied  in  the 
tenth  and  eleventh  requests  to  find,  is  that  respondents  did  have 
implied  actual  notice  of  appellant's  interest  in  the  premises,  and 
for  the  purposes  of  this  appeal  these  findings  in  favor  of  the  unsuc- 
cessful party  must  control,  rather  than  the  contradictory  finding 
that  the  mortgage  was  acce|)ted  by  respondents  in  good  faith  and 
without  notice  of  any  interest,  claim  or  lien  of  plaintiff  affecting  the 
premises. 

On  the  argument  it  was  suggested  by  respondents'  counsel  that  the 
trial  court's  acquiescence  in  the  tenth  and  eleventh  requests  to  find 
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was  due  to  inadvertence,  which  was  in  a  measure  explained  by  the 
fact  that  the  minutes  of  the  evidence  were  not  before  the  court  at 
the  time  the  requests  to  find  were  passed  on.  Whether  or  not 
these  findings  would  have  been  made  by  the  court,  if  attention  had 
been  called  with  greater  precision  to  their  statements  and  the  evi- 
dence in  their  support,  we  are,  of  course,  unable  to  determine.  The 
present  discussion  will  doubtless  on  another  trial  result  in  a  har- 
monious decision  of  all  material  facts.  We  express  no  opinion  as 
to  the  merits. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  plain tiflE  to  abide  the  event. 

All  concurred,  except  Kruse,  J.,  who  dissented  in  memorandum. 

Keuse,  J.  (dissenting) : 

It  is  not  proposed  to  reverse  this  judgment  because  it  is  against 
the  weight  of  evidence  or  on  account  of  any  infirmity  in  any  of 
the  proceedings  harmful  to  the  appellant,  save  only  that  one  of  the 
findings  of  the  trial  judge  contained  in  his  decision  is  inconsistent 
with  another  finding  of  fact  made  at  the  request  of  appellant. 

I  think  the  two  findings  are  not  inconsistent.  The  tenth  finding 
made  upon  the  request  of  the  appellant  and  relied  upon  by  him  for 
reversing  the  judgment  is  to  the  effect  that  during  the  month  of 
October,  1902,  the  plaintiff  in  a  conversation  with  William  S. 
Morse,  one  of  the  defendant  mortgagees,  regarding  the  lumber 
which  Morse's  firm  was  furnishing,  stated  to  Moree  that  the  house 
upon  the  premises  in  question  was  being  built  for  him.  The  mort- 
gage was  not  taken  until  the  17th  day  of  November,  1902,  so  that 
at  the  time  when  the  conversation  referred  to  took  place  Morse  was 
not  interested  in  any  way  in  the  title  to  the  premises,  nor  was  he 
called  upon  to  make  inquiry.  Nor  does  it  appear  that  at  that  time 
he  even  contemplated  taking  any  mortgage  upon  the  premises.  It 
is  true  that  if  at  the  time  Morse  took  the  mortgage  his  attention 
had  been  called  to  this  conversation  or  if  it  appeared  that  he  still 
had  in  mind  the  information  given  him  when  the  lumber  was  being 
sold  he  would  be  chargeable  therewith.  {Foiilks  v.  Beed^  89  Ind. 
370,  374.)  It  seems  to  me,  however,  that  the  third  finding  con- 
tained in  the  decision  negatives  that  fact,  for  there  it  is  specifically 
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found  that  the  mortgage  was  executed  and  delivered  to  tlie  mort- 
gagees for  a  good  and  vahiable  consideration  without  notice  of  the 
contract  or  of  any  other  claim  or  lien  of  the  plaintiffs  affecting  said 
premises. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 


Ambrose  Hine,  Respondent,  v.  Nobman  Hinb,  as  Sole  Surviving 
Executor,  etc.,  of  Josiah  Hine,  Deceased,  Defendant,  Impleaded 
with  Harbiet  a.  Huntington  and  Jessie  G.  Huntington,  as 
Executrices,  etc.,  of  Allen  Hine,  Deceased,  as  Executor,  etc.,  of 
Josiah  Hine,  Deceased,  Appellants. 

Fourth  Department,  March  6,  1907. 

Executors  and  administrators  —  property  of  estate  acquired  by  executor 
in  his  own  name  impressed  with  trust  —  election  of  beneficiaries  to 
share  in  property  received  in  exchangee  ~  effect  of  assignment  of  claim 
by  beneficisury  —  election  of  remedies. 

When  on  the  sale  of  lands  under  a  foreclosure  brought  by  a  testator  his  execu- 
tors purchase  in  their  individual  names,  they  hold  the  property  in  trust  as 
personalty  for  which  they  are  liable  to  account. 

An  executor  who,  by  reason  of  paralysis  which  incapacitated  him,  leaves  the  man- 
agement of  the  estate  to  his  coexecutor  who  is  an  attorney  and  apparently 
competent  to  transact  the  business,  is  not  guilty  of  a  breach  of  trust. 

When,  instead  of  disposing  of  lands  with  due  diligence  and  dividing  the  proceeds 
among  those  entitled  thereto,  executors  trade  the  property  for  other  property, 
they  become  personally  responsible  for  the  value  of  the  land  at  the  time  of  the 
exchange,  unless  it  were  made  with  the  consent  of  the  persons  entitled  to  the 
estate  or  were  subsequently  ratified  by  them. 

But  when  a  mortgage  upon  the  lands  so  taken  in  exchange  by  the  executors  is 
foreclosed  and  a  person  entitled  to  share  in  the  proceeds  assigns  his  interest  "if 
any"  in  the  surplus  money,  he  is  bound  by  an  election,  and  is  not  entitled  to 
charge  the  executors  with  his  portion  of  the  value  of  the  lands  exchanged, 
even  though  in  his  assignment  he  stated  that  he  made  "no  claim  whatever  to 
such  surplus  moneys  or  any  part  thereof." 

Such  assignor  is  as  much  bound  by  his  assignee's  receipt  for  the  share  of  the 
surplus  as  if  he  had  received  it  himself. 

A  e&stui  qtie  trust  is  at  liberty  to  elect  to  approve  an  unauthorized  investment  by 
the  executors  or  to  reject  it.  but  he  must  either  affirm  or  disafflrm,  and  having 
once  made  his  election  it  is  binding  on  him. 
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Thus,  when  a  legatee  holding  property  of  the  estate  in  which  other  legatees 
have  interest-s,  transfers  it  to  the  executor  who  converts  it  to  his  own  use  and 
is  compelled  by  the  other  legatees  to  account  therefor,  there  is  an  election  of 
remedies  by  them  and  they  cannot  thereafter  hold  their  colegatee  on  an  implied 
trust. 

Spring,  J.,  dissented  in  part. 

Appeal  by  the  defendants,  Harriet  A.  Huntington  and  another, 
as  executrices,  etc.,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintifiF,  entered  in  tlie  office  of  the  clerk  of  the  county  of 
Onondaga  on  the  23d  day  of  July,  1906,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  Onondaga  Sjiecial  Term. 

Daniel  A.  Pierce  and  Charles  C,  Cook^  for  the  appellants. 

Homer  Weston^  for  the  respondent. 

RoBsoN,  J. : 

No  controverted  question  of  material  fact  appears  in  the  record 
presented  in  this  case,  and  a  recital  of  the  facts  disclosed  by  the  evi- 
dence will  direct  us  to  the  well-settled  principles  of  law  to  be  applied 
in  determining  the  riglits  of  the  parties  to  the  action,  which  the 
judgment  should  have  declared. 

The  plaintiff  with  his  two  brothers,  Norman  and  Allen  Hine,  and 
his  sister,  Harriet  A.  Huntington,  were  residuary  legatees  and  devisees 
in  equal  shares  under  the  will  of  Josiah  Hine,  their  father,  who  died 
April  21,  1890.  This  will  was  admitted  to  probate  May  fourteenth 
of  that  year,  and  letters  testamentary  thereon  were  on  that  day  duly 
issued  to  tlie  two  sons,  Norman  and  Allen,  who  were  named  therein 
as  executors.  Josiah  Hine  left  a  considerable  estate,  a  large  part  of 
which  has  been  paid  and  distributed  to  those  entitled  thereto,  and 
all  the  specific  and  general  legacies  have  been  discharged,  and  the 
residuary  legatees  are  now  the  only  persons  whose  rights  and 
interests  have  not  been  fully  and  satisfactorily  adjusted. 

The  testator  prior  to  his  death  had  foreclosed  a  mortgage,  secur- 
ing the  payment  of  $4,400  upon  a  farm  which  is  referred  to  as  the 
Stearns  farm,  upon  which  mortgage  there  was  then  due  the  sum  of 
$2,000  and  to  become  due  the  sum  of  $2,400.  On  the  sale  pur- 
suant to  the  judgment  of  foreclosure  the  property  had  been  struck 
oflE  to  Norman  Hine,  who  was  the  plaintiiFs  attorney  in  that  action. 
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The  deed  of  the  premises  was  not  delivered  until  the  executors  had 
qualified,  when  title  was  taken  by  them  ia  their  individual  names, 
and  not  in  their  representative  capacity.  This  sale  was  afterwards 
duly  confirmed,  the  purchase  price,  for  which  the  premises  had  been 
originally  struck  off  on  the  sale,  and  expressed  as  the  consideration 
in  the  deed,  being  $2,187.81.  Nothing  was  paid  by  Norman  and 
Allen  personally  as  consideration  for  the  transfer  to  them.  Noth- 
ing beyond  the  title  to  this  farm  seems  to  have  been  obtained  on 
the  mortgage  security ;  and  it  does  not  appear  that  anything  beyond 
that  could  have  been  secured.  Of  course,  it  is  unimportant  whether 
title  was  taken  by  the  executors  in  their  names  as  individuals,  or 
with  the  addition  denoting  their  representative  capacity  as  executors. 
They  would  still  hold  the  property  in  trust  and  the  property  they 
thus  acquired,  as  was  said  in  llaberman  v.  Baker  (128  N.  Y.  261), 
at  once  took  on  the  character  of  the  mortgage  indebtedness,  and 
was  as  personalty  in  their  hands,  which  they  could  disj)Ose  of  and 
were  liable  to  account  for  as  such.  {LocJcman  v.  Heillyy  95  N.  Y. 
64.)  This  farm  being  assets  in  the  executors'  hands,  it  was  their 
duty  in  the  due  administration  of  the  estate  to  use  reasonable  dili- 
gence to  so  dispose  of  it  that  the  proceeds  could  be  seasonably  dis- 
tributed to  those  entitled  thereto.  Instead  of  selling  this  farm  the 
executora  rented  it  for  two  years,  and  then  in  effect  traded  it  with 
one  Adams  for  property  in  the  city  of  Syracuse.  The  deed  which 
they  gave  to  Adams  expressed  a  consideration  of  $4,000,  and  in  the 
deed  which  Adams  gave  them  the  consideration  was  stated  as  $7,000, 
but  this  latter  transfer  was  subject  to  a  mortgage  of  $3,200.  No 
money  passed  between  the  parties  on  account  of  their  transfers  and 
the  solo  actual  consideration  was  the  reciprocal  transfer  of  property 
from  one  party  to  the  other.  The  property  thus  conveyed  to  them 
may  be  conveniently  referred  to  hereafter  as  the  Adams  property. 
Norman  Hine,  though  not  the  sole  acting  executor,  did  in  fact 
do  practically  all  the  business  of  the  estate.  The  only  business  in 
connection  with  the  estate  that  Allen  Iline  transacted,  was,  as 
Norman  testifies,  to  sign  the  first  check  drawn  on  estate  funds  and 
execute  the  deed  of  the  Stearns  farm.  No  criticism  whatever 
can  be  made  on  his  conduct  in  this  regard,  for  he  had  suffered  a 
stroke  of  paralysis  before  this  deed  was  given,  and  was  thereafter 
nutii  his  death  in  October,  1899,  in  poor  health.     His  coexecutor, 
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Norman,  was  at  this  time  aa  attorney  in  good  practice,  who  had 
acted  as  his  father's  attorney  before  the  latter's  death,  and  was  appar- 
ently competent  and  trustworthy  in  every  way.  It  was  entirely 
natural  and  proper,  therefore,  that  Allen  should,  as  lie  did,  leave 
the  management  of  the  business  of  the  estate  to  Norman,  and  no 
breach  of  trust  or  negligent  omission  of  duty  as  an  executor  can 
properly  be  charged  to  him  because  he  did  so. 

The  disposition  which  the  executors  made  of  the  Stearns  farm,  to 
which  reference  has  already  been  made,  was  not  one  which  the  law 
sanctions ;  and,  unless  the  persons  entitled  to  share  in  that  portion 
of  testator's  estate  either  consented  to  the  trade,  or  in  effect  subse- 
quently ratified  it,  the  executors  were  personally  responsible  to 
account  for  the  value  of  the  Stearns  farm  at  the  time  it  was  con- 
veyed in  exchange  to  Adams.  {Garner  v.  Germania  Life  Ins.  Co. 
110  N.  Y.  267;  King  v.  Talbot,  40  id.  76.) 

The  trial  court  has  in  this  action  fixed  the  value  of  this  farm  in 
one  of  the  findings  of  fact  at  $4,400,  and  in  a  subsequent  finding 
at  $4,000,  and  has  held  the  estate  of  Allen  Hine  responsible  to  the 
plaintiff  for  one-quarter  of  tlie  latter  sum,  to  which  interest  at  the 
rate  of  six  per  cent  from  the  date  of  transfer  has  been  added.  If  it 
were  necessary  in  determining  the  disposition  of  this  case  to  pass 
upon  the  correctness  of  the  court's  finding  as  to  the  value  of  the 
premises  and  the  proper  rate  of  interest  with  which  Allen's  estate 
should  be  charged,  we  would  be  inclined  to  hold  that  both  the 
value  of  the  farm  and  the  rate  of  interest  fixed  by  the  court  wei'e 
excessive.  But  the  view  we  entertain  as  to  this  branch  of  the  case 
does  not  involve  a  consideration  of  the  value  of  the  Stearns  farm. 
The  Adams  property,  which  the  executors  took  in  exchange  for  the 
Stearns  farm,  instead  of  being  sold  by  them,  was  rented  until  the 
foreclosure  in  1901  of  the  mortgage,  subject  to  which  the  premises 
had  been  conveyed  to  the  executors.  To  this  action  the  surviving 
executor,  Norman,  the  representatives  of  the  estate  of  Allen,  who 
was  then  deceased,  and  the  other  residuary  legatees  and  devisees  of 
Josiah  nine,  deceased,  including  Ambrose  Hine,  the  plaintiff  in 
this  action,  were  made  parties  defendant.  This  foreclosure  resulted 
in  the  production  of  a  surplus  of  $1,170.24,  which  was  in  due 
course  paid  into  court.  This  present  action,  brought  by  plaintiff  to 
compel  the  representatives  of  Allen's  estate  to  account  for  and  pay 
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over  to  him,  as  one  of  the  residuary  legatees  of  Josiah  Hine,  one- 
fourth  of  the  value  of  the  Stearns  farm,  as  of  the  date  it  was  trans- 
ferred to  Adams,  with  interest  thereon  from  that  date,  was  begun 
on  February  3,  1903.  Seventeen  days  prior  to  the  service  of  the 
summons  in  this  action  plaintiff  assigned  to  General  Hancock  his 
interest  in  the  surplus  moneys  which  resulted  from  the  sale  of  the 
Adams  property.  This  transfer,  which  was  for  value,  in  writing, 
under  seal,  duly  executed,  acknowledged  and  delivered,  in  the  lan- 
guage of  the  assignment  transferred  to  Hancock  "all  my  (plain- 
tiff's) right,  title,  interest  and  claim,  if  any,  whicli  I  may  have 
in  and  to  the  surplus  moneys  arising  out  of  the  foreclosure  sale,  in  the 
above-entitled  action,  authorizing  said  Theodore  E.  Hancock,  as  far 
as  I  am  concerned,  to  collect  the  same.  I  distinctly  state  tliat  I  make 
no  claim  whatsoever  to  such  surphis  moneys  or  any  part  thereof ; 
and  further  state  that  the  property  on  which  said  mortgage  was 
foreclosed  was  bought  by  Norman  Hine  and  Allen  Hine,  or  the  title 
thereto  was  taken  by  them  without  my  knowledge  or  consent."  Pur- 
suing the  right  to  the  plaintiff's  share  of  the  surplus,  which  this 
assignment  gave  him,  the  assignee  received  one-fourth  of  it,  as 
directed  by  order  of  the  court  in  6urj)lus-nioney  proceedings,  duly 
instituted  and  concluded.  If  the  plaintiff  had  himself  received 
without  protest  this  share  of  the  surplus,  which  was  his  share  as 
residuary  legatee  in  the  net  proceeds  of  the  Adams  property,  it  is 
not  questioned  that  he  would  have  been  bound  by  the  election 
thus  made,  and  could  not  maintain  this  action  to  recover  his  interest 
in  the  actual  value  of  the  Stearns  farm  at  the  time  of  the  exchange ; 
for  he  could  not  at  the  same  time  receive  and  enjoy  the  proceeds 
arising  from  the  sale  of  the  property,  which,  but  for  the  transfer 
complained  of,  would  never  have  existed,  and  hold  the  executors  to 
account  for  the  value  of  the  property  transferred,  in  exchange  for 
which  they  have  received  the  property  from  which  these  proceeds 
were  obtained.  {King  v.  Talbot^  40  N.  Y.  90 ;  Fowler  v.  Bowery 
Savings  Bank,  113  id.  450 ;  English  v.  Mclntyre,  29  App.  Div. 
439,  448,  449.) 

But  it  is  urged  that  the  plaintiff  in  his  assignment  expressly  dis- 
claims any  interest  in  these  proceeds,  and,  therefore,  that  the 
assignment  was  absolutely  void.  This  can  hardly  be  justly  claimed 
to  be  the  true  effect  of  the  assignment.     It  appears  that  plaintiff 
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was  a  party  to  this  foreclosure  action,  and  he  must  have  liad  full 
notice  of  what  its  purpose  was  and  of  the  property  involved.  He 
also  knew  that  a  surplus  had  resulted  on  the  sale,  and  that  he  could 
collect  his  interest  in  it  if  he  chose  to  do  bo.  The  apparent  effort 
of  plaintiff,  who  was  at  the  time  the  assignment  was  made  doubt- 
less intent  on  bringing  the  present  action,  which  he  began  less  than 
tlireo  weeks  thereafter,  was  to  so  frame  the  terms  of  the  assignment 
as  to  disaffirm  any  express  or  implied  ratification  of  the  exchange 
of  the  Stearns  farm  and  at  the  same  time  authorize  his  assignee  to 
collect  his  share  of  the  surplus.  To  give  to  the  assignment,  which 
has  been  acted  on,  and  pursuant  to  which  the  share  of  the  surplus, 
thereby  assigned,  has  been  paid  over  to  the  assignee,  the  effect 
which  it  is  now  urged  it  should  receive,  would  be  manifestly  unjust 
and  inequitable.  The  plaintiff  could,  if  he  chose,  have  declined  to 
recognize  the  exchange  of  the  Stearns  farm  as  binding  upon  him  in 
his  assertion  of  interest  in  that  portion  of  the  estate  which  the 
farm  then  represented,  and  have  rejected  his  apparent  interest  in 
the  surplus  moneys.  He  could  on  the  other  hand  have  ratified  the 
exchange  by  accepting  his  share  of  the  proceeds  of  the  property 
for  which  the  farm  had  been  traded.  But  he  could  not  at  one  and 
the  same  time  give  power  and  authority  to  his  assignee  to  collect, 
as  owner,  his  share  of  the  surplus  moneys,  and  also  urge  that, 
because  he  assigned  only  his  "  claim,  if  any,"  and  did  not  in  terms 
ratify  the  exchange,  he  expressly  disaffirmed  the  exchange  by  stat- 
ing in  the  assignment  that  he  made  no  claim  to  the  money  and  that 
the  property  was  bought  and  title  taken  without  his  consent. 
Plaintiff  had  a  valid  claim  to  share  in  this  surplus,  if  he  chose  to 
assert  it.  By  the  assignment  he  asserted  that  claim,  because  in 
terms  he  thereby  transferred  his  "claim,  if  any,"  and  authorized 
his  assignee  to  collect  it.  He  had  no  claim  in  the  surplus  to  assign 
unless  he  ratified  the  action  of  the  executors  in  making  the  exchange 
of  property.  He  had  an  interest  if  he  did  ;  and  the  fact  that  he 
assumes  to  assign  whatever  claim  he  liad  in  the  surplus,  if  any, 
necessarily,  it  would  seem,  gives  to  the  assignment  the  effect  of  a 
ratification,  else  nothing  passed  by  his  transfer  of  his  claim  for 
which  he  had  received  from  his  assignee  a  valuable  consideration. 
Plaintiff  having  by  the  assignment  authorized  his  assignee  to  collect 
the  share  of  the  surplus  to  which  if  plaintiff  had  elected  he  would 
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have  been  entitled,  if  the  assignment  had  not  been  made,  it  seems 
that  he  must  be  held  equally  bound  by  his  assignee's  receipt  and 
acceptance  of  this  share  of  the  surplus  as  he  would  have  been  had 
he  himself  received  it. 

It  follows  that  neither  the  surviving  executor  nor  the  estate  of 
the  deceased  executor  is  chargeable  as  to  this  plaintiiBE  with  any  sum 
whatever  as  plaintiffs  share  or  interest  in  the  Stearns  farm  or  the 
proceeds  or  value  thereof. 

There  remains  for  examination  only  the  affirmative  defense  by 
way  of  counterclaim,  which  the  defendant  representatives  of  Allen 
Hine,  deceased,  have  interposed  to  plaintiffs  complaint.  This  is 
based  upon  the  following  facts :  Josiah  Iline  at  his  death  owned  two 
mortgages  given  by  one  Barker,  securing  the  aggregate  principal  sum 
of  $10,000.  Before  the  death  of  Allen  Hine  his  coexecutor,  Nor- 
man, had  begun  proceedings  to  foreclose  these  liens.  Both  executors 
were  named  as  plaintiffs  in  this  action,  though  there  is  no  proof 
that  Allen  was  ever  consulted  in  reference  to  the  claim,  or  knew  any- 
thing of  the  foreclosure.  Instead  of  completing  the  foreclosure  by 
a  sale  of  the  premises  covered  by  the  lien  of  the  mortgages,  under 
an  arrangement  made  with  the  mortgagor  the  property  was  conveyed 
by  him  directly  to  Norman  and  Ambrose  Hine  ;  and  Norman  Hine, 
after  the  death  of  Allen,  discharged,  as  executor,  the  two  Barker 
mortgages.  Norman  and  Ambrose  Hine  leased  and  managed  these 
premises  for  some  years  after  they  were  transferred  to  them  and 
together  gave  a  mortgage  on  them  for  $1,000,  the  proceeds  of 
which  were  received  by  Norman,  personally.  They  afterwards  sold 
the  premises  for  $8,000,  which  was  paid  and  secured  to  be  paid  by 
the  purchaser  a3suming  the  payment  of  the  $1,000  mortgage,  pay- 
ing $1,000  in  cash,  which  Norman  received,  executing  a  mortgage 
for  $2,000  to  Ambrose,  and  another  mortgage  for  $J:,000  to  the 
same  person.  It  was  understood  between  Norman  and  Ambrose 
that  these  amounts  of  cash  and  securities  should  be  considered  as 
representing  the  several  shares  in  the  $8,000  purchase  price  of  the 
premises,  to  which  the  four  legatees  were  entitled.  Norman's  share 
was  provided  for  by  the  proceeds  of  the  first  mortgage  for  $1,000, 
already  received  by  him,  and  the  $1,000  in  cash  received  on  the 
sale  of  the  farm.  Ambrose's  share  was  taken  care  of  by  the  $2,000 
mortgage  given  to  him,  and  Mrs.  Huntington's  share  and  the  share 
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of  Allen's  estate  made  up  the  sum  secured  by  the  $4,000  mortgage 
to  Ambrose.  This  $4,000  mortgage  was  taken  in  the  name  of 
Ambrose,  as  he  asserts,  without  his  knowledge,  and  was  in  fact 
after  he  began  the  present  action  assigned  by  him  to  Norman. 
Norman  at  once  used  the  security  to  procure  a  personal  loan  to 
himself;  and  the  persons  for  whom  this  security  was  intended  have 
been  compelled  to  advance  the  amount  for  which  he  assigned  this 
mortgage  as  collateral  to  his  personal  obligation,  in  order  to  procure 
a  transfer  of  the  securities  to  themselves.  If  the  representatives  of 
Allen's  estate  had  been  content  simply  to  assert  the  claim  that  the 
$4,000  mortgage  was  taken  by  plaintiff  for  their  benefit  to  be  accounted 
for  to  them  by  him,  either  by  transfer  of  the  security  or  collection 
and  payment  to  them  of  the  proceeds,  we  would  be  constrained  to 
hold  that  plaintiff  took  that  security  in  trust  for  their  benefit,  and, 
having  assigned  it  to  Norman,  is  liable  to  account  to  the  represent- 
atives of  Allen  for  the  amount  necessarily  expended  by  them  in 
recovering  the  portion  of  the  security  to  which,  in  that  event,  they 
would  be  entitled.  But  they  have  chosen,  as  appeara  by  the  evi- 
dence, to  compel  Norman,  the  surviving  executor,  to  account  in 
Surrogate's  Court  for  testator's  estate  with  which  he  is  chargeable. 
We  have  before  this  called  attention  to  the  fact  that  the  cestui  que 
trust  is  at  perfect  liberty  to  elect  to  approve  an  unauthorized  invest- 
ment and  enjoy  its  profits,  or  to  reject  it  at  his  option.  But.  as  we 
have  already  said,  he  must  elect  whether  to  affirm  or  disaffirm  the 
unauthorized  investment,  and  having  once  made  his  election  it  is 
conclusive  of  his  further  action  in  relation  to  that  investment.  The 
representatives  of  the  deceased  executor,  Allen,  therefore,  had  the 
choice  presented  to  them,  either  to  accept  the  one-quarter  interest 
in  the  amount  for  which  tlie  Barker  property  was  sold  by  Norman 
and  Ambrose,  or  to  hold  the  siirviving  executor,  Norman,  respon- 
sible for  the  full  amount  with  which  he  was  properly  chargeable, 
as  the  amount  he  should  have  collected  on  the  Barker  mortgages 
in  the  due  administration  of  the  estate.  They  chose  the  latter 
course;  and  in  the  accounting  have  obtained  a  decree,  by  which 
the  executor  Norman  is  charged  with  the  full  amount  of  the  prin- 
cipal of  these  mortgages  and  interest  thereon,  amounting  to 
$12,777.75.  They  have  thus  clearly  made  their  election  of  reme- 
dies and  cannot  now  insist  that  plaintiff  shall  be  held  responsible 
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for  the  proceeds  of  the  sale  of  this  property,  for  which  he  otherwise 
w^ould  be  necessarily  bound  to  account  as  trustee  of  a  constructive 
trust. 

The  judgment  appealed  from  should  be  reversed  and  new  trial 
granted,  with  costs  to  appellants  to  abide  the  event. 

All  concurred,  except  Spring,  J.,  who  concurred  except  as  to  the 
last  proposition  discussed  in  the  opinion. 

Judgment  reversed   and   new   trial  ordered,  with  costs  to  the 
appellants  to  abide  the  event. 


The  People  of  the  State  of  New  York,  Respondent,  v.  William 

DixoN,  Appellant. 

Fourth  Department,  March  13,  1907. 

Crime  —  burglary,  third   degree  —  evidence  —  errors   in   admiflsion   of 
evidence  and  comment  by  court. 

On  the  trial  of  an  indictment  of  burghiry,  tliird  degree,  it  is  error  to  allow  a 
witness  who  aided  in  the  burglary  to  testify  that  he  and  the  defendant  com- 
mitted other  burglaries  wholly  disconnected  with  the  crime  in  question. 

Evidence  of  conversations  between  the  defendant  and  the  witness  relating  to 
other  unconnected  burglaries  is  not  admissible  to  show  an  unlawful  purpose. 

When  the  district  attorney  has  stated  before  tlie  jury  that  the  defendant's  attor- 
ney had  made  improper  remarks  and  that  the  law  which  throws  a  mantle  of 
protection  around  the  defendant  sometimes  works  injustice,  it  is  prejudicial  to 
the  defendant  for  the  court  to  emphasize  the  district  attorney's  remarks  by 
stating  that  the  defendant's  counsel,  if  dissatisfied,  has  an  objection  and 
exception  thereto. 

So,  too,  it  is  prejudicial  for  the  court,  when  the  jury  has  been  out  all  night  with- 
out being  able  to  agree,  to  state  that  if  agreements  cannot  be  had  in  that  county 
it  does  very  much  to  cause  unrest  in  the  administration  of  the  law. 

RoBSON,  J.,  dissented. 

Appeal  by  the  defendant,  William  Dixon,  from  a  judgment  of 
the  County  Court  of  Onondaga  county,  rendered  on  tlie  4th  day  of 
May,  1906,  convicting  him  of  the  crime  of  burglary  in  the  third 
degree,  and  also  from  an  order  bearing  date  the  4th  day  of  June, 
1006,  and  entered  in  the  olHce  of  the  clerk  of  the  connty  of 
Onondaga,  denying  the  defendant's  motion  for  a  new  trial. 
App.  Div.— Vol.  CXVIII.        38 
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EarUy  J.  Crane^  for  the  appellant 

Willia7n  L.  Bamum^  District  Attorney^  for  the  respondent. 

EsusE,  J. : 

Substantially  the  only  evidence  which  tends  to  implicate  the 
defendant  in  the  commission  of  the  burglary  of  which  he  was  con- 
victed is  that  of  the  self-confessed  criminal  who  claims  that  he 
aided  the  defendant  in  committing  the  crime,  and  another  who 
claims  to  have  received  from  the  defendant  certain  articles  under 
the  belief  that  they  had  been  stolen.  Such  of  tlie  stolen  property 
as  was  recovered  was  found  in  the  possession  of  the  person  who 
admitted  committing  the  burglary  at  the  time  he  was  arrested.  And 
there  is  no  evidence  that  the  defendant  ever  had  it  in  his  possession 
or  was  in  any  way  connected  with  the  crime,  save  that  furnished  by 
the  two  men  above  referred  to. 

The  defendant  gave  evidence  tending  to  show  that  he  was  attend- 
ing a  theatre  in  the  city  of  Syracuse  on  the  night  when  the  crime 
was  committed,  and  at  a  tune  when,  if  the  testimony  given  on  his 
behalf  is  true,  he  could  not  have  been  engaged  in  committing  the 
burglary.  Six  witnesses  also  testified  to  his  good  character.  lie 
lived  in  Syracuse,  where  the  trial  occurred.  Only  two  witnesses 
were  called  to  controvert  that  fact.  Tlie  defendant  had  been 
tried  before  on  this  same  charge,  and  the  jury  had  disagreed,  and 
upon  this  trial  the  jury  were  out  all  night  and  unable  to  agree 
until  the  trial  court  urged  upon  them  the  necessity  for  reaching  a 
conclusion,  which  will  be  adverted  to  later. 

It  will  thus  be  seen  that  the  case  for  the  prosecution  was  close  at 
best.  We  think  that  such  errors  were  committed  upon  the  trial  as 
requires  us  to  set  aside  the  judgment  of  conviction  and  remit  the 
case  for  a  new  trial. 

1.  It  was  improper  to  show  by  tlie  witness  Austin,  who  testified 
that  he  aided  the  defendant  in  committing  the  burglary  in  question, 
that  he  and  the  defendant  had  committed  other  burglaries  at  other 
times,  and  wholly  disconnected  with  the  crime  for  which  the 
defendant  was  on  trial.  It  is  true  that  as  regards  the  Elbridge  post 
office  burglary  the  answer  of  the  witness  was  stricken  out  and  the 
jury  instructed  to  disregard  it.  Yery  likely  the  error  was  cured  so 
far  as  it  could  be  by  the  instructions  of  the  trial  judge,  but  it  was 
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improper  to  get  this  fact  before  the  jury.  It  does,  however,  appear 
that  similar  testimony  was  given  by  this  same  witness,  over  the 
defendant's  objection  and  exception,  relating  to  the  Centervillo 
post  office.  The  witness  was  permitted  to  give  a  conversation 
between  himself  and  the  defendant  which  occurred  after  this  bur- 
glary for  which  the  defendant  was  being  tried,  the  evident  purpose 
of  which  was  to  show  that  the  defendant  attempted  to  persnade  tlie 
witness  to  assist  him  in  robbing  the  post  office.  The  trial  judge 
received  the  evidence,  not  as  proof  of  the  commission  of  the  crime 
in  question,  but,  as  he  stated,  to  sliow  an  unlawful  purpose.  We 
think  it  was  incompetent  for  any  purpose  and  should  not  have  been 
received. 

After  the  defendant  had  rested,  the  district  attorney  called  the 
father  of  tlie  defendant  who  had  been  a  witness  for  the  defendant 
on  the  former  trial,  but  was  not  called  by  him  on  this  trial.  Just 
what  the  purpose  of  the  district  attorney  was  in  calling  him  is  not 
apparent,  unless  to  show  that  he  had  been  untruthful  on  the  former 
trial.  The  only  material  testimony  ho  elicited  from  the  witness  was 
that  which  tended  to  show  that  the  defendant  was  at  home  on  the 
evening  in  question  when  the  burglary  was  committed  instead  of 
being  at  the  theatre  as  ho  claimed.  If  it  was  thought  material  to 
show  that  factj  the  attention  of  the  witness,  if  unwilling  or  adverse 
to  tlie  prosecution,  might  have  been  called  to  his  former  testimony 
upon  that  point,  but  there  was  no  justification  forgetting  before  the 
jury  his  testimony  on  the  former  trial  and  subjecting  him  to  a  severe 
cross-examination  for  the  purpose  of  discrediting  him,  for  by  calling 
him  the  district  attorney  vouched  for  his  credibility. 

2.  During  the  summing  up  the  trial  judge  seems  to  have  been 
momentarily  absent,  and  the  counsel  for  the  defendant  and  the  dis- 
trict attorney  seem  to  have  had  some  controversy,  the  district 
attorney  claiming  that  the  counsel  for  the  defendant  made  some 
improper  remarks.  Just  what  was  said  and  all  that  was  said  the 
record  does  not  disclose,  but  the  trial  judge  stated  that  apparently 
things  were  said  that  should  not  have  been  said.  The  controversy 
was  to  some  extent  continued  in  the  hearing  of  the  trial  judge,  the 
district  attorney  saying  among  other  things  that  the  law  of  the  case 
and  the  suggestion  of  reasonable  doubt  and  every  other  mantle  of  pro- 
tection thrown  around  the  defendant  sometimes  works  an  injustice 
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to  the  cause  of  right  and  that  it  was  apparently  so  doing  in  this  case. 
The  defendant's  counsel  stated  that  the  remark  was  objectionable 
and  the  court  tliereupon  einpliasized  what  tlie  district  attorney  had 
said  l>y  stating  that  the  defendant  had  an  objection  and  exception. 
We  think  that  this  was  prejudicial  to  the  defendant. 

3.  After  the  jury  had  been  out  all  night  and  unable  to  agree, 
further  instructions  were  given  tliem.  TVhile  the  presiding  judge 
was  careful  to  say  to  the  jury  in  the  beginning  that  he  did  not 
desire  to  influence  the  individual  opinion  of  any  juror  we  fear  what 
was  said  later  on  did  have  precisely  that  effect.  After  calling  the 
attention  of  the  jury  to  the  fact  that  the  case  had  been  tried  once 
before ;  that  two  witnesses  were  in  custody ;  that  the  jury  had 
probably  gotten  all  tlie  light  that  could  be  given  to  any  jury,  and 
that  if  the  defendant  was  innocent  he  ought  to  go  free,  the  judge 
said  :  "  Next  to  not  having  any  courts  at  all  in  time  it  would  be 
ahnost  equally  subversive  of  the  administration  of  justice  if  time 
after  time  juries  will  not  agree.  The  occasional  disagreement,  that 
is  nothing;  that  is  an  incident  to  the  system,  but  if  we  cannot  get 
agreements  in  Onondaga  County,  it  certainly  does  very  much  to 
cause  unrest  in  the  administration  of  the  law.  Now,  with  these 
suggestions,  gentlemen,  you  may  retire." 

The  jury  may  well  have  received  the  impression  from  these 
remarks  that  a  failure  upon  their  part  to  agree  upon  a  verdict  was 
a  reflection  both  upon  their  intelligence  and  their  integrity,  and  we 
cannot  say  that  the  case  was  so  plain  against  the  defendant  that  lie 
was  not  prejudiced  thereby.  We  think  that  under  the  circumstances 
of  this  case  the  errors  to  which  we  have  called  attention  require  the 
granting  of  a  new  trial. 

The  judgment  of  conviction  and  the  order  denying  the  motion 
for  a  new  trial  should,  therefore,  be  reversed  and  a  new  trial 
granted. 

All  concurred,  except  Robson,  J.,  who  dissented. 

Judgment  of  conviction  reversed  and  a  ne\7  trial  ordered. 
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Michael   J.   Farrell,  Respondent,   v.  The  City  of  Buffalo, 

Appellant. 

Fourth  Department,  March  20,  1907. 

Manicipal  corporations  —  when  laborer  in  street  department  not  entitled 
to  recover  wages  as  foreman. 

Action  to  recover  additional  compensation  for  services  alleged  to  have  been 
rendered  by  the  plaintiff  to  a  municipal  corporation  as  foreman  in  the  street 
cleaning  department. 
It  appeared  that  the  plaintiff  was  employed  as  a  laborer  in  the  street  cleaning 
department  at  a  wage  of  one  dollar  and  fifty  cents  per  day;  that  being  unable 
to  do  hard  manual  labor  by  reason  of  his  age,  he  wtis  at  certain  times  on  his 
own  solicitation  allowed  to  act  as  foreman  in  charge  of  a  certain  number  of 
laborers.  The  plaintiff  was  never  appointed  as  foreman  nor  given  a  foreman's 
badge  and  performed  his  duties  under  the  instructions  of  regularly  appointed 
foremen.  It  further  appeared  that  without  protest  or  complaint  he  gave 
receipts  in  full  payment  for  services  as  laborer  during  tlie  entire  time  he  was 
employed.    On  nil  the  evi:lence, 

Held,  that  the  plaintiff  was  not  entitled  to  rec\A'er  any  sum  in  addition  to 
laborer's  wages  received,  for  to  hold  otherwise  would  establish  a  dangerous 
precedent  in  that  any  municipal  employee  performing  the  duties  of  a  higher 
rank  for  a  day  or  week  might  claim  additional  compensation  no  matter  what 
the  agreement  with  the  corporation; 

That  the  plaintiff  by  accepting  and  receipting  for  his  wages  without  protest  had 
waived  his  right,  if  any,  to  increased  wages. 

Cases  collated  and  discussed. 

BoBSON,  J.,  dissented. 

Appeal  by  tlie  defendant,  The  City  of  Buffalo,  from  a  judi^ment 
of  the  Snpreine  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Erie  on  the  16th  day  of  Marcli,  1906, 
upon  the  report  of  a  referee. 

The  action  was  commenced  on  the  15tli  day  of  June,  1903,  to 
recover  additional  compensation  for  services  alleged  to  have  been 
rendered  by  the  plaintiff  as  "  foreman  "  in  the  street  department  of 
the  defendant  from  the  28th  day  of  December,  1899,  to  and  includ- 
ing the  2d  day  of  February,  1902,  during  which  time  the  plaintiff 
was  paid  the  regular  wages  of  a  "  laborer "  and  receipted  for  the 
same  at  the  end  of  each  week. 
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Samuel  F,  Moran^  Alexander  Davidson  and  Louis  E,  Deshecker^ 
for  the  appellant. 

Edward  N.  Heathy  for  the  respondent. 

McLennan,  P.  J. : 

For  tlie  purposes  of  this  review  it  will  be  assumed  that  the  find- 
ings of  fact  made  by  the  referee  are  supported  by  evidence,  and 
only  snch  other  facts  as  are  not  controverted  will  be  considered. 

In  March,  1899,  the  plaintiff  was  employed  as  a  laborer  by  the 
defendant  in  its  street  department  at  a  wage  of  one  dollar  and  fifty 
cents  per  day,  and  from  that  time  until  about  the  twenty-eighth 
day  of  December  following  he  worked  as  such  and  received  the 
wage  fixed  therefor;  but  during  a  considerable  portion  of  that  time, 
at  his  request  and  solicitation,  he  acted  in  the  capacity  of  boss  or 
foreman,  and  thus  was  relieved  from  duing  hard  manual  labor, 
which  he  was  unable  to  do  on  account  of  his  age  (sixty  years)  and 
his  enfeebled  physical  condition. 

At  about  the  date  last  mentioned  the  plaintiff  had  the  following 
convei-sation  with  the  superintendent  of  defendant's  street  depart- 
ment. The  plaintiff  said:  "I  have  had  some  experience  in  this 
work  now,  and  if  you  need  any  more  foremen  I  think  I  could  han- 
dle a  gang  of  men."  The  superintendent  said  :  "  Do  you  think  you 
can,  Farrell  ? "  Plaintiff  said  :  "  Yes,  sir,  I  will  try  it  any  way,"  and 
the  superintendent  replied:  "All  right,  I  guess  we  will  need  you." 

After  that  conversation  the  plaintiff  was  frequently  put  in  charge 
of  a  gang  of  men  by  one  of  defendant's  inspectoi's  and  foremen  who 
were  sent  to  different  parts  of  the  city  to  perform  certain  specified 
work.  During  all  the  time  in  question  such  men  were  assigned  to 
the  plaintiff  by  a  regularly  appointed  inspector  or  foreman  and  such 
work  was  done  under*  their  general  directions  and  supervision. 
That  continued  until  the  2d  day  of  February,  1902,  being  641  work- 
ing days,  and  which  is  the  time  for  which  the  plaintiff  has  been 
awarded  one  dollar  per  day  additional  pay.  During  all  that  time, 
as  found  by  the  referee,  "  the  plaintiff  performed  the  duties  of 
foreman  in  the  street  department  of  the  defendant,  with  defend- 
ant's knowledge  and  acquiescence."  During  this  time  foremen  in 
the  departtncnt  were  regularly  appointed,  were  designated  as  such 
and  their  wages  had  been  duly  fixed  at  two  dollars  and  fifty  cents 
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per  day.  Each  foreman  appointed  was  provided  with  a  gold  plated 
badge  upon  which  was  the  word  ''  foreman  "  which  he  wore  when 
on  duty.  To  each  of  them  was  assigned  such  number  of  laborers 
as  they  required,  who  were  subject  to  their  direction  and  control 
and  the  name  of  each  was  kept  by  such  foreman  in  a  book  furnished 
to  him  by  the  department.  Each  was  provided  with  a  blackboard 
in  the  superintendent's  office  on  which  they  wrote  or  posted  instrac- 
tionc  for  the  guidance  of  the  men  assigned  *to  them  respectively. 
The  foremen  were  all  carried  upon  the  payrolls  of  the  department 
as  such  and  were  paid  the  wages  fixed  for  the  persons  appointed  to 
such  positions. 

The  plaintiff  was  never  appointed  foreman,  nor  in  any  manner 
designated  as  such.  No  one  representing  the  defendant  ever  hired 
him  as  foreman  or  agreed  to  pay  him  a  foreman's  wages ;  he  was  not 
furnished  a  foreman's  badge,  but  a  laborer's  badge,  which  he  wore 
during  all  the  time  he  was  in  defendant's  employ ;  he  was  at  all 
times  carried  upon  the  payrolls  as  a  laborer,  was  assigned  to  one  or 
the  other  of  the  regularly  appointed  foremen  as  such,  and  was  sub- 
ject to  their  orders.  They,  the  other  foremen,  told  him  what  to  do 
and  he  did  it.  He  reported  to  them  and  not  to  the  superintendent 
or  head  of  the  department  as  they  did.  He  was  not  furnished  with 
a  blackboard  in  the  superintendent's  office  to  enable  him  to  give 
orders  and  directions  to  the  men,  and  during  the  entire  time  he  was 
only  paid  a  laborer's  wages,  viz.,  nine  dollars  per  week,  which  he 
received  each  Saturday  and  accepted  in  full  payment  of  the  services 
rendered.  He  accepted  sucli  wages  without  protest  or  complaint, 
except  that  he  stated  from  time  to  time  that  he  ought  to  liave  more 
or  that  he  was  not  receiving  enough,  but  kept  right  on  accepting 
laborer's  wages  and  eacli  week  receipted  in  full  for  the  same  with 
full  knowledge  of  all  the  facts.  He  knew  what  a  laborer's  wages 
were  and  that  he  was  receiving  the  same ;  he  knew  what  a  foreman's 
wages  were  and  that  he  was  not  receiving  such  wages ;  he  knew  that 
he  had  asked  for  foreman's  pay  and  it  had  been  refused ;  he  knew 
that  he  was  not  regarded  as  a  foreman  and  that  the  defendant  did  not 
understand  or  expect  that  he  was  to  receive  a  foreman's  pay. 

Under  such  state  of  facts  we  think  the  plaintifiE  is  not  entitled  to 
recover  any  sum  in  addition  to  laborer's  wages,  which,  concededly, 
he  has  received  and  receipted  for. 


Digitized  by  VjOOQIC 


600  Farrell  v.  Cnr  or  Buffalo. 

Fourth  Department,  March,  1907.  [YoL  118. 

To  hold  that  the  plaintiff,  under  such  circumstances,  is  now  enti* 
tied  to  recover  foreman's  wages  would  establisli  a  most  dangerous 
precedent.  If  such  is  the  law,  a  municipality  can  never  know  the 
extent  of  its  obligations  to  its  employees.  The  number  of  foremen 
may  be  indefinitely  increased  without  any  formal  action ;  a  receipt 
in  full  for  services  rendered  would  be  of  no  avail  and  even  an 
agreement  to  work  for  a  specified  compensation  would  afford  no 
protection. 

If  respondent's  contention  is  correct,  perchance  a  common  laborer 
performs  duties  similar  to  those  of  another  employee  of  higher 
rank  for  a  day  or  a  week,  with  the  consent  and  acquiescence  of  the 
municipality,  there  is  no  way  to  avoid  the  payment  of  the  higher 
wages,  no  matter  what  the  agreement  or  understanding  between  the 
parties. 

The  plaintiff,  under  the  facts  disclosed  by  the  record,  lias  waived 
all  right  which  he  may  have  had  to  compel  the  defendant  to  pay 
him  foreman's  wages. 

In  Hyan  v.  Citt/  of  New  York  (177  N".  Y.  271)  the  court  said : 
"  Now,  ^  it  is  well  settled  by  authority  that  a  man  may  waive  any  right 
that  he  has,  whether  secured  to  him  by  contract,  conferred  on  him 
by  statute  or  guaranteed  him  by  tlie  Constitution.'  *  *  *  And 
the  legal  effect  of  plaintiff's  action  in  accepting  from  time  to  time 
during  a  period  of  six  years,  witliout  protest,  tlie  wages  paid  to  him 
by  the  city  was  to  waive  any  claim  that  he  might  have  had  at  the 
time  to  insist  that  the  employing  officer  should  fix  his  rate  of 
compensation  at  a  greater  sum  than  he  did." 

And  in  a  concurring  opinion  by  Judge  O'Brien  he  said  (p.  280) : 
""Wlien  a  servant  sues  the  master  for  wages,  alleging  that  he 
worked  by  the  day  for  more  than  six  years,  and  was  paid  for  each 
day's  work  at  the  rate  of  three  dollars  per  day,  and  makes  no  claim 
or  allegation  that  he  ever  asked  any  more,  or  ever  objected  on  the 
ground  that  he  had  not  been  paid  enough,  or  that  he  reserved  the 
right  to  demand  more  in  the  future,  or  that  there  was  fraud  or  mis- 
take in  the  dealings,  the  legal  conclusion  from  the  facts  must  be 
that  there  was  a  full  settlement  between  the  parties  or  an  agreement 
as  to  the  rate  of  wages,  or  a  waiver  of  any  other  claim.  {McCarthy 
v.  May  or  ^  etc.,  of  N.  T".,  9G  N.  Y.  1.)  I  understand  that  there  is 
no  difference  of  opinion  in  this  court  on  this  point,  and  if  not,  then 
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the  case  is  decided  and  it  is  not  necessary  to  discuss  tlie  validity  of 
the  Labor  Law." 

We  think  this  court  has  construed  the  law  adversely  to  respond- 
ent's contention  in  Matter  of  Bums  v.  JFox  (98  App.  Div.  507),  in 
which  it  was  said :  "  If  we  should  assume,  however,  that  as  an  origi- 
nal proposition  relator  was  entitled  to  demand  the  compensation  of 
two  dollars  per  day  allotted  to  him  for  a  day  consisting  of  only  eight 
hours,  we  think  he  has  waived  and  lost  his  right  to  extra  compensation 
for  additional  hours. 

"  Whatever  penalty  might  be  visited  upon  the  employer  seeking 
to  violate  tlie  act  in  question,  the  relator  undoubtedly  had  the  right, 
if  lie  saw  fit,  to  waive  the  statutory  provisions  enacted  for  his  bene- 
fit, and  we  think  that  his  receipt  for  his  wages  for  a  period  of  over 
four  years,  without  objection  to  what  he  now  claims  were  excessive 
hours,  or  claim  to  extra  compensation  therefor,  amount  to  such 
waiver.     {liyan  v.  Clfij  of  Neio  York,  177  N.  Y.  271.)" 

In  IIoUs  V.  City  of  Yonlcers  (102  N.  Y.  13)  the  plaintiff  agreed 
in  writing  that  if  he  were  appointed  treasurer  of  the  defendant  lie 
would  pay  into  the  city  treasury  all  fees  and  percentages  received 
by  him  as  such  treasurer  in  excess  of  $2,000  per  annum,  and  there- 
upon he  was  appointed  and  qualified  and  acted  as  such  treasurer. 
By  the  law  under  which  he  was  appointed  he  was  entitled  to  one 
per  cent  on  all  payments  made  by  him.  Each  year  the  plaintiff 
rendered  an  account  of  his  receipts,  retaining  $2,000  as  his  salary, 
and  paying  the  surplus  into  the  city  treasury.  Upon  this  basis  his 
accounts  were  adjusted,  he  making  no  claim  for  any  further  com- 
pensation during  his  entire  term,  and  at  the  close  of  his  term  ren- 
dered his  final  account  as  treasurer  and  paid  over  to  his  successor 
the  balance  remaining  in  his  hands.  The  court  held  that  while  the 
common  council  h&d  no  authority  to  change  the  compensation  of 
the  plaintiff  which  was  fixed  by  law,  and  the  agreement  to  that 
effect  was  inoperative  for  such  purpose,  yet  the  plaintiff  had  a  right 
to  release  the  city  from  all  claims  for  services  beyond  the  amount 
at^reed  upon,  and  that  the  accounts  presented  and  settled  were 
essentially  accounts  stated,  and  as  such  could  not  be  disturbed 
except  by  action  in  equity  for  that  purpose. 

Drew  V.  Mayor  {^  Hun,  413)  was  an  action  brought  to  recover  the 
amount  of  certain  balances  claimed  to  be  due  on  account  of  the 
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monthly  wages  of  the  plaintiff  as  sweeper  of  the  public  markets  of 
the  city  of  New  York.  The  rate  of  wages  originally  fixed  by  ordi- 
nance of  the  defendant  was  sixty  dollars  per  month.  The  plaintiff 
received  sixty  dollars  per  month  for  s-uch  services  for  a  time. 
Thereafter  he  was  only  paid  fifty  dollars  a  month  for  the  same  serv- 
ices, but  at  the  time  of  each  payment  lie  signed  a  payroll  containing 
a  receipt  in  full.  It  was  held  that  the  plaintiff  was  not  entitled  to 
recover.  The  court  said  :  "He  (the  plaintiff)  proved  that  in  1866 
the  common  council  passed  a  resolution  fixing  the  compensation  of 
sweepers  employed  in  the  markets  at  sixty  dollars  per  month,  and 
that  in  1867  the  then  comptroller,  Conolly,  directed  him  to  go  to 
work  as  such  sweeper,  and  that  he  was  paid,  for  a  certain  period,  at 
the  rate  of  sixty  dollars  per  month.  This  showed  an  implied  contract 
to  pay  him  at  that  rate.  But'the  plaintiff  further  showed  that  he  was 
subsequently  paid  at  the  rate  of  fifty  dollars  per  month,  and  that  from 
month  to  month,  for  the  whole  period  covered  by  his  claim  in  this 
suit,  he  signed  monthly  receipts  contained  in  the  pay  roll  of  the 
bureau  of  markets,  in  which  his  w^agcs  were  set  down  at  $600  per 
annum  for  his  services  as  sweeper,  and  acknowledging  the  receipt 
from  the  comptroller  of  fifty  dollars  in  full  payment  for  services 
rendered  by  him  in  the  capacity  of  sweeper  for  the  period  of  the 
month  embraced  in  each  pay  roll.  This  certainly  overcame  the 
presumption  of  a  contract  to  pay  sixty  dollars  for  the  same  period, 
and  showed,  by  strong  inference  at  least,  a  contract  for  fifty  dollars 
per  month,  or  rather  at  $600  per  annum,  payable  monthly.  The 
plaintiff  was  an  illiterate  man,  and  signed  the  payroll  by  making  his 
mark,  but  he  knew  what  amount  of  money  he  got,  and  that  he  gave 
a  monthly  receipt,  and  he  made  no  demand  for  more,  but  went  on 
working  and  receiving  that  sum,  and  signing  such  receipts  during 
the  wMiole  several  months  covered  by  his  complaint.  His  assent  to 
the  price  and  terms  must  be  assumed,  under  such  a  state  of  facts, 
on  tlie  production  of  monthly  receipts  in  full,  each  stating  the  rate 
of  compensation  per  year  and  the  amount  per  month  at  such  rate. 
The  court  was  clearly  right  in  directing  a  verdict  (for  the  defendant) 
upon  such  a  state  of  facts." 

In  the  case  of  Wilson  v.  CUi/  of  New  York  (31  Misc.  Rep.  693) 
it  was  held  that  where  a  clerk  in  the  health  department  of  the 
defendant  city  accepted  and  receipted  for  a  lower  salary  than  that 


Digitized  by  VjOOQIC 


Farrell  t.  City  of  Buffalo.  603 

App.  Div.]  Fourth  Department,  March,  1907. 

designated  by  the  head  of  such  department,  under  a  claim  upon  the 
part  of  the  city  that  tlie  payment  was  in  full,  such  clerk  could  not 
subsequently  recover  of  the  city  the  amount  of  the  reduction. 

We  think  the  cases  cited  by  the  respondent  are  not  in  conflict 
with  those  above  referred  to.  People  ex  rel.  Satterlee  v.  Board  of 
Police  (75  N.  if.  38)  simply  held  that  a  board  of  officer  having  the 
power  of  appointment  to  an  office  cannot  reduce  the  amount  fixed 
by  law  as  the  salary  of  such  office  or  make  a  binding  contract  with 
their  appointee  to  perform  the  duties  of  the  office  at  a  less  sum. 

In  that  case  the  salary  of  the  relator  was  fixed  by  statute,  and  it 
was  held  that  the  police  board  had  no  power  to  reduce  such  salary 
or  to  compel  the  relator  to  receive  a  less  sum  than  was  provided  for 
by  statute,  and  also  that  the  acceptance  and  discharge  of  the  duties 
of  such  an  office  after  appointment  is  not  a  waiver  of  a  statutory 
provision  fixing  the  salary  thereof. 

The  case  of  Kehn  v.  State  of  New  York  (93  N.  Y.  291),  also 
cited  by  the  respondent,  is  clearly  distinguishable  from  the  case  at 
bar.  In  that  case  it  was  held  that  "  where  the  compensation  of  an 
employe  of  the  State  is  fixed  by  statute  it  cannot  be  reduced  by 
the  State  officer  under  whom  he  is  employed."  The  court  said  that 
he  was  not  estopped  from  claiming  the  full  compensation  by  the  fact 
that  he  took  the  reduced  pay  for  a  portion  of  the  time  without 
objection,  but  that  he  was  entitled  to  recover  the  difference. 

The  respondent  insists  that  this  court  has  decided  the  precise 
question  involved,  in  accordance  with  liis  contention,  in  the  case  of 
Schmitt  V.  City  of  Buffalo  (48  App.  Div.  634).  That  case  was 
decided  without  opinion,  and  while  in  many  of  its  features  it  was 
similar  to  the  case  at  bar,  there  is  this  important  distinction  in  the 
facts :  In  that  case  the  referee  found  that  the  plaintiflE  did  not  know 
that  his  name  was  being  carried  upon  the  payroll  as  a  laborer,  and 
did  not  know  that  the  services  of  assistant  foreman  had  been  fixed 
at  two  dollars  and  fifty  cents  per  day  when  he  received  and 
receipted  for  the  smaller  wages.  It  was,  therefore,  properly  held 
that  the  plaintiff  in  that  case,  not  having  knowledge  of  the 
essential  facts,  his  acts  in  the  premises  did  not  constitute  a  waiver. 
At  all  events,  in  so  far  as  the  decision  in  the  Schmitt  case  is  in 
conflict  with  the  decisions  above  referred  to,  it  should  be  consid- 
ered as  overruled.     I  more  readily  reach  such  conclusion  because 
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fully  convinced  that  the  rule  contended  for  by  the  respondent 
would  lead  to  tlie  greatest  abuse  and  open  the  way  for  "  graft," 
favoritism  and  peculation  in  the  administration  of  the  municipal 
governments  of  the  State.  There  ought  not  to  be  any  misconception 
as  to  the  importance  of  the  questions  involved.  A  mnnieipality 
under  the  provisions  of  the  law  employs  and  fixes  the  wages  of  its 
common  laborers,  and  also  employs  and  fixes  the  compensation  of  its 
foremen,  inspectors,  superintendents  and  other  liko  employees.  It 
scenes  to  me  a  dangerous  proposition  that  a  laborer  may  perchance 
voluntarily  and  from  choice  perform  the  duties  of  one  or  the  other 
of  the  classes  of  emi^loyees  whose  compensation  is  greater  than  his 
without  any  appointment  or  designation  to  such  position,  continue 
to  receive  the  wages  of  a  laborer  for  the  services  rendered  without 
protest  or  complaint,  except  to  say  that  he  thinks  he  should  liave 
more,  and  after  he  is  discharged  from  the  employment  of  the 
municipality  recover  from  it  the  same  compensation  which  he  would 
have  been  entitled  to  receive  had  he  been  regularly  appointed  to 
such  higher  j^osition,  and  that  by  accepting  and  receipting  for  the 
lesser  compensation  with  full  knowledge  of  all  the  facts,  he  does  not 
waive  his  right  to  recover  the  greater  compensation.  I  think  the 
proposition  is  not  sound  ;  that  it  is  not  founded  in  justice  and  is  not 
the  law.  If  the  plaintiff  had  for  a  week  performed  the  duties  of  a 
superintendent  of  defendant's  street  department,  pursuant  to  an 
arrangement  between  him  and  such  superintendent,  with  equal  force 
could  he  claim  that  he  was  entitled  to  receive  a  superintendent's 
salary.  A  common  laborer,  who  is  hired  to  work  for  a  city  for  one 
dollar  and  fifty  cents  per  day,  cannot  become  foreman,  inspector  or 
superintendent,  and  thus  entitled  to  receive  double  or  perhaps  triple 
wages,  simply  by  the  performance  of  the  duties  of  such  position ; 
but,  in  any  event,  where  he  settles  and  receipts  each  week  or  month 
for  the  services  rendered,  he  cannot  compel  the  payment  of 
additional  compensation. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred,  exce])t  Robsox,  J.,  who  dissented. 

Judgment  reversed   and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event. 
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John  W.  Ford,  Suing  in  His  Own  Behalf  and  in  Belialf  of  All  Other 
Creditors  of  the  Rochkster-Mexican  Plantation  Company, 
Respondent,  v.  Bknjamin  E.  Chase  and  Others,  Appellants, 
Impleaded  with  Frank  A.  Underwood  and  Others,  Defendants. 

Fourth  Department,  March  6,  1907. 

Debtor  and  creditor  —  suit  in  equity  by  creditor  against  stockholders  for 
unpaid  subscriptions  —  defaulting  subscribers  not  necessary  parties  — 
sufElcient  allegation  of  promise  to  pay  for  stock  —  wlien  debt  of  corpo- 
ration payable  within  two  years  —  failure  to  bring  suit  excused  by 
injunction  —  when  legal  action  not  prerequisite  to  suit  in  equity. 

In  a  creditor's  action  against  stockholders  of  an  insolvent  corporation  to  recover 
sums  unpaid  upon  their  stock  suhscriptions,  subscribers  who  never  paid  the 
ten  per  cent  essential  to  make  them  stockholders  f\re  not  necessary  parties. 

Neither  is  it  necessary  to  join  subscribers  whose  subscriptions  have  been  declared 
forfeited  by  resolution  of  the  board  of  directors. 

A  complaint  excusing  the  joinder  of  parties  whose  subscriptions  are  forfeited  need 
not  allege  the  details  essential  to  the  declaration  of  forfeiture  by  the  directors 
pursuant  to  section  43  of  the  Stock  Corporation  Law,  such  facts  being  merely 
evidential. 

When  the  creditor  alleges  that  the  entire  capital  stock  was  subscribed  and  that 
the  several  defendants  named  subscribed  for  and  agreed  to  take  shares  of  capi- 
tal stock  as  specifically  set  forth  and  that  certain  specified  sums  on  the  sub- 
scription are  due  and  unpaid  by  each  defendant  respectively,  there  is  a  suffi- 
cient allegation  of  an  agreement  to  pay,  and  the  complaint  is  not  open  to  the 
objection  that  part  of  the  stock  may  have  been  paid  for  in  property  or  labor. 

When  a  corporation  assumes  the  contract  of  a  vendee  of  lands  and  agrees  to  pay 
the  consideration  to  the  vendor,  it  assumes  the  debt  and  becomes  the  debtor  of 
the  vendor  within  the  purview  of  section  54  of  the  Stock  Corporation  Law. 

Although  by  section  55  of  the  Stock  Corporation  Law  a  stockholder  is  not  per- 
sonally liable  for  debts  of  a  corporation  not  payable  within  two  years  from 
the  time  contracted,  nor  unless  an  action  for  collection  shall  be  brought 
within  two  years  after  the  debt  becomes  due,  yet  when  in  1903  a  corporation 
assumed  the  obligations  of  a  vendee  under  a  contract  to  sell  lands  made  in  1902, 
the  consideration  to  be  paid  in  1904,  the  liability  of  the  corporation  for  the  debt 
matures  within  the  statutory  period,  for  the  agreement  assuming  the  debt  is 
an  independent  agreement  creating  a  new  obligation.  The  purpose  of  the 
statute  is  to  prevent  the  extension  of  credit  to  a  corporation  for  a  longer  period 
than  two  years  and  should  not  be  so  construed  as  to  include  the  time  a  debt 
was  running  preceding,  the  date  when  the  corporation  assumed  it. 

A  failure  to  bring  suit  against  stockholders  within  two  years  as  required  by  said 
section  55  is  excused  when  all  actions  were  enjoined  on  the  appointment  of  a 
receiver. 
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When  a  complaint  in  a  creditor's  action  alleges  the  insolvency  of  the  corponition, 
its  dissolution,  the  conversion  of  it«  assets  into  money  and  the  inadequacy  of 
tlie  same  to  pay  the  debts,  it  is  not  necessary  for  the  creditor  to  exhaust  his 
legal  remedy  against  the  corporation. 

McLennan,  P.  J.,  dissented. 

Appeal  by  the  defendants,  Benjamin  E.  Chase  and  others,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Monroe 
on  the  lot  day  of  September,  1906,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  Monroe  Special  Term,  overruling  the 
said  defendants'  demurrers  to  the  complaint. 

M.  IL  McMathy  for  the  appellants  Perkins  and  others. 

John  P.  Bowman^  for  the  appellants  Chase  and  others. 
William  iT.  Cogswell^  for  the  appellants  Devine  and  McPhail. 
Edvxird  Lynn^  for  the  respondent. 

Spring,  J. : 

The  action  is  commenced  by  the  plaintiff  in  his  own  behalf  and 
all  others  similarly  situated  as  creditors  of  the  Rochester-Mexican 
Plantation  Company,  a  domestic  stock  corporation,  to  recover  of 
the  stockliolders  of  such  corporation  sums  alleged  to  be  unpaid  on 
their  stock.  The  action  is  in  equity,  and  the  stockholders  and 
receiver  of  the  corporation  are  made  parties  defendant.  Section  54 
of  the  Stock  Corporation  Law  (Laws  of  1892,  chap.  688,  as  amd. 
by  Laws  of  1901,  chap.  354),  which  is  the  warrant  for  the  action,  so 
far  as  pertinent,  is  as  follows :  "  Every  holder  of  capital  stock  not 
fully  paid,  in  any  stock  corporation,  shall  be  personally  liable  to  its 
creditors,  to  an  amount  equal  to  the  amount  unpaid  on  the  stock 
held  l)y  him  for  debts  of  the  corporation  contracted  while  such  stock 
was  held  by  him." 

The  charge  is  that  several  stockholders  have  failed  to  pay  in  full 
their  capital  stock,  and  the  complaint  asks  for  judgment  decreeing 
payment  by  these  delinquent  stockholders,  and  for  the  adjustment 
of  the  claims  of  the  creditors  of  the  corporation  and  for  the  pay- 
ment of  the  same  in  full,  or  ratably  if  the  fund  thus  created  is 
inadequate  to  i)ay  them  in  full. 


Digitized  by  VjOOQIC 


Ford  v.  Chabe.  607 


App.  Div.]  Fourth  Department,  March,  1907. 

Ill  this  form  of  action  and  under  the  amended  statute  (supra) 
all  the  stockholders  should  be  made  parties  {Lang  v.  Lutz^  180  N.  Y. 
254:,  259,  affg.  83  App.  Div.  534),  and  the  judgment  inures  to  the 
benefit  of  all  other  creditors  who  prove  their  claims  and  contribute 
their  proportion  to  the  expenses  of  the  litigation.  {Matter  of 
ZiegUr,  98  App.  Div.  117.) 

The  stock  subscribed  and  issued  is  the  fund  to  meet  the  obliga- 
tions of  the  company  and  in  equity  is  subject  to  the  lien  of  the 
ci-editors ;  "  unpaid  stock  is  as  much  a  part  of  this  pledge  and  as 
much  a  part  of  the  assets  of  the  company  as  the  cash  which  has 
been  paid  in  upon  it."     {Stoddard  v.  Zwm,  159  N.  Y.  265,  273.) 

Demurrers  to  the  complaint  were  interposed  by  all  the  defend- 
ants served,  alleging  that  there  is  a  defect  of  parties  and  that  a 
cause  of  action  is  not  set  forth. 

We  will  briefly  analyze  the  chief  features  of  the  complaint. 

The  Rochester-Mexican  Plantation  Company  was  organized  in 
November,  1901,  for  the  purpose  of  buying,  selling  and  operating 
plantations  in  the  Republic  of  Mexico,  with  an  authorized  capital 
of  $60,000,  divided  into  shares  of  the  par  value  of  $25  each.  At 
the  time  of  the  organization  of  said  corporation  the  plaintiff  owned 
a  tract  of  land  in  the  State  of  Vera  Cruz  in  said  Republic,  and  on 
the  8th  day  of  March,  1902,  sold  the  same  to  one  Zeeveld  who 
agreed  to  pay  the  plaintiff  as  part  of  the  purchase  price  $9,000  in 
American  gold,  with  interest,  on  the  8th  day  of  March,  1904.  The 
corporation,  it  seems,  assumed  possession  of  these  premises  at  the 
time  of  the  purchase  by  Zeeveld,  who  was  one  of  the  original  sub- 
scribers for  the  stock  of  said  company.  On  the  6th  day  of  Febru- 
ary, 1903,  Zeeveld  sold  the  premises  to  the  plantation  company,  and 
as  a  part  of  the  purchase  price  it  assumed  and  agreed  to  pay  the 
said  indebtedness  of  $9,000  to  the  plaintiff.  The  com  plaint  alleges 
that  the  defendant  stockholders  liavo  failed  and  omitted  to  jmy  in 
.full  for  the  stock  severally  subscribed  for  and  taken  by  them,  and 
the  extent  of  the  delinquency  of  each  shareholder  is  set  out  in  the 
complaint  and  nothing  has  been  paid  to  the  plaintiff  on  the 
assumption  agreement. 

One  criticism  of  the  pleading  is  that  certain  of  the  original  sub- 
scribers to  the  stock  are  not  made  parties.  The  complaint  in  excuse 
for  this  alleged  failure  avers  that  while  these  stockholders  subscribed 
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for  tlie  stock  they  never  paid  the  ten  per  cent  thereof  essential  to 
make  them  stockholders.     (Stock  Corp.  Law,  §  41.) 

They  are  not  necessary  parties.  {Perry  v.  Iloadley^  19  Abb. 
N.  C.  76 ;  Black  River  <&  Vtica  R,  R.  Co.  v.  Clarke,  25  N.  Y. 
208,  210.) 

Four  of  the  stockliolders  who  subscribed  for  $250  each  of  the 
capital  stock  are  not  made  parties.  Jn  explanation  of  this  omission 
the  complaint  alleges  that  these  stockholders  "  released  The  Roch- 
ester-Mexican Plantation  Company  from  all  obligations  on  account 
of  said  stock  subscription  and  the  payment  of  the  said  sum  of  Two 
Hundred  and  Fifty  Dollars,  and  by  a  resolution  of  the  board  of 
directors  of  the  said  The  Rochester-Mexican  Plantation  Company 
the  stock  of  the  said  Frederick  P.  Allen,  Josiah  Anstice,  E.  Frank 
Brewster,  and  Edward  G.  Miner,  Jr.,  was  declared  duly  forfeited." 

The  sufficiency  of  this  allegation  is  challenged  on  the  ground  that 
it  does  not  recite  the  details  essential  to  the  declaration  of  forfeiture 
by  the  directors  pursuant  to  section  43  of  the  Stock  Corporation 
Law.  (Laws  of  1892,  chap.  688.)  This  is  not  necessary.  The 
general  fact  is  stated  denoting  the  cause  for  the  omission  to  make 
these  people  parties  defendant,  and  the  gist  of  the  statute  is  embodied 
in  this  recital.  If  not  sufficiently  explicit  the  remedy  is  by  motion 
to  make  the  averment  more  definite  and  certain,  rather  than  by 
demurrer.  It  is  not  necessary  to  plead  evidentiary  facts  leading 
up  to  the  resolution  declaring  the  stock  forfeited.  {Rochester  R. 
Co,  V.  RoUnson,  133  jST.  Y.  242.) 

The  subscribers  whose  shares  of  stock  were  forfeited  ceased  to  be 
stockholders.  {Mills  v.  Stewart^  41  N.  Y.  384 ;  Wheeler  v.  Millar^ 
90  id.  353,  358.) 

It  is  also  claimed  that  the  foundation  of  the  stockliolders'  lia- 
bility to  pay  the  unpaid  stock  rests  in  the  agreement  to  pay,  and  that 
there  is  no  allegation  of  a  promise  to  pay  beyond  the  sums  already 
contributed.  We  think  the  complaint  is  ample  in  this  respect.  It 
first  alleges  that  the  entire  capital  stock  was  subscribed  for  in 
shares  of  twenty-five  dollars  each.  It  then  charges  that  "the 
several  defendants  herein  named  *  *  *  subscribed  for  and 
agreed  to  take  shares  of  the  capital  stock  of  said  The  Rochester- 
Mexican  Plantation  Company,  as  follows:  Benjamin  E.  Chase, 
forty  shares  thereof,  of  the  par  value  of  One  thousand  dollars;'' 
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and  a  like  statement  as  to  the  nii ruber  of  shares  subscribed  for  and 
agreed  to  be  taken  by  each  defendant.  It  then  recites  the  sum 
paid  by  each  shareholder  "  on  account  of  said  shares  of  stock  sub- 
scribed for  as  above  set  forth  the  snm  of  (stating  amount)  due  and 
unpaid  of  the  par  value  of  said  stock  of  each  of  said  defendants 
respectively." 

In  the  11th  paragraph  it  is  alleged,  "That  the  several  defendants 
herein  (other  than  the  defendant  Fanning)  and  said  W.  A.  Nason 
and  T.  J.  Oliver  held  and  owned  said  stock  at  the  time  the  debt  to 
plaintiff  on  which  this  action  is  brought  was  contracted  and  up  to 
and  at  the  time  of  the  final  dissolution  of  said  The  Rochester- 
Mexican  Phxntation  Cotnpany,  and  held  and  owned  such  stock  at 
the  time  of  the  commencernent  of  this  action."  And  further  it  sets 
forth  the  names  of  the  stockholders  claimed  to  be  derelict,  with  the 
number  of  shares  and  the  balance  remaining  unpaid. 

Tlie  general  allegation  is  contained  in  the  complaint  that "  no  other 
pei^son  or  persons  held  capital  stock  of  the  said  The  Rochester-Mexican 
Plantation  Company  which  was  not  fully  paid  at  the  time  of  the  final 
dissolution  of  said  corporation,  who  held  sucli  stock  at  the  time  the 
debt  to  plaintiff  on  which  this  action  is  brought,  was  contracted." 

These  allegations,  if  true,  show  the  subscription  for  and  the 
ownership  of  the  stock  and  the  agreement  to  pay  twenty-five  dol- 
lars for  each  share  subscribed  for.  A  fair  construction  of  the  com- 
plaint negatives  the  suggestion  that  a  ]>art  of  the  stock  may  have 
been  paid  for  in  property  or  labor. 

It  is  urged  with  much  earncstriess  that  tlie  assumption  of  the  pur- 
chase price  of  $0,000  for  these  premises  due  from  Zeeveld  was  not  a 
debt  within  the  purview  of  section  5-i.  The  plaintiff  was  a  creditor 
of  Zeeveld.  The  latter  did  not  give  back  a  mortgage  to  secure  the 
purchase  price  of  this  land,  but  gave  his  individual  obligation  to  pay, 
thus  creating  the  relation  of  debtor  and  creditor.  "When  the  corpo- 
ration assumed  and  agreed  to  pay  this  debt  it  became  the  debtor  of 
the  plaintiff.  lie  could  enforce  the  payment  of  this  debt  by  action 
against  the  company,  and  it  was  like  any  otiier  obligation,  and  the 
land  purchased  was  an  asset  of  the  company  denoting  the  considet^ation 
for  the  indebtedness. 

Section  55  of  the  Stock  Corporation  Law  contains  the  following 
App.  Div.  —  Vol.  CXYIIL        39 
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provisions :  "  No  stockholder  shall  be  personally  liable  for  any  debt 
of  the  corporation  not  payable  witliin  two  years  from  the  time  it  is 
contracted,  nor  unless  an  action  for  its  collection  shall  be  brought 
against  the  corporation  witliin  two  yeai-s  after  the  debt  becomes  due." 

The  agreement  between  Zeeveld  and  the  plaintiflE  was  made  Marcli 
8,  1902,  and  the  $9,000  were  to  be  paid  March  8, 1904.  The  agree- 
ment whereby  the  plantation  company  purchased  the  premises  and 
undertook  to  pay  the  debt  bears  date  February  6,  1903.  It  is 
claimed  that  inasmuch  as  the  original  debt  ran  for  a  longer  period 
than  two  years  {Aultinan  cfe  Taylor  Co.  v.  Syme^  163  N.  Y.  54 ; 
liyer  v.  Prudential  hxa,  Co.y  185  id.  6 ;  Vose  v.  Kuhn^  45  Misc.  Rep. 
455),  the  corporation  was  not  liable  to  pay  the  debt  at  all.  The  cor- 
poration did  not  become  bound  until  February,  1903.  It  was  not 
the  corporate  debt  until  then,  and  it  matured  within  fourteen  months 
from  the  time  the  company  became  chargeable  with  the  payment. 
The  purpose  of  the  statute  is  to  prevent  the  extension  of  a  credit 
to  a  corporation  for  a  longer  period  than  two  years.  The  rule 
was  not  transgressed  in  the  assumption  of  this  debt.  The  contract 
with  the  corporation  was  an  independent  agreement,  creating  a  new 
obligation  on  its  part. 

If  the  assumption  had  been  after  the  debt  had  accrued  there 
would  have  been  no  liability  at  all,  within  the  rule  sought  to  be 
applied  by  the  counsel  for  the  appellants,  on  the  part  of  the  corpo- 
ration by  its  assumption  of  the  debt.  We  think  the  policy  of  the 
statute  is  to  limit  the  two  years'  restriction  to  the  time  from  which  the 
corporation  can  be  held  liable,  and  not  to  include  the  time  when  the 
debt  was  running  preceding  the  date  when  the  corporation  became 
the  debtor.  The  counsel  for  the  appellants  cites  cases  like  Hard- 
man  V.  Sage  (124  N.  Y.  25),  where  the  time  of  credit  was  extended 
beyond  two  years  by  promissory  notes  given  by  the  corporation,  and 
the  court  held  that  the  claim  of  the  creditor  could  not  be  charged 
against  the  stockholder.  In  those  cases  more  than  the  limited 
period  ran  against  the  corporation.  In  the  present  case  there  was 
no  debt  of  the  corporation  which  extended  beyond  the  two  years. 

The  action  was  commenced  in  January,  1906,  so  that  more  than 
two  years  elapsed  after  the  assumption  agreement  and  the  com- 
mencement of  the  action.  The  complaint  alleges  that  on  the  18th 
of  January,  1905,  and  within  two  years  from  the  date  of  the  liability 
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of  the  company,  a  petition  of  the  directors  of  the  corporation  was 
presented  to  the  court  for  its  dissolution,  and  an  injunction  order 
was  granted  that  day  enjoining  all  creditors  from  bringing  any 
action  against  the  company,  and  a  temporary  receiver  was  tlien 
appointed.  The  temporary  injunction  remained  operative  until 
July,  1905,  when  the  company  was  declared  insolvent  and  its  disso- 
lution was  ordered  and  a  permanent  receiver  appointed  to  wind  up 
its  affairs,  and  the  creditors  were  permanently  restrained  from  com- 
mencing any  action,  which  order  continued  effective  until  the  com- 
mencement of  the  present  action.  These  facts  sufficiently  excuse 
the  failure  to  commence  the  action  witliin  the  two  years  from  the 
inception  of  the  liability  of  the  corporation. 

The  complaint  alleges,  as  already  noted,  the  insolvency  of  the 
company,  the  dissolution  proceedings,  and  also  the  conversion  of  its 
assets  into  money,  the  inadequacy  of  the  same  to  pay  its  debts  so 
that  the  recovery  of  a  judgment  agahist  the  corporation  would  have 
been  fruitless,  and  was  not  a  prerequisite  to  the  maintenance  of  the 
action.     {Lang  v.  Zutz,  180  N.  Y.  254:,  256.)  ' 

The  interlocutory  judgment  should  bo  affirmed,  with  one  bill  of 
costs  to  the  respondent. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  the 
defendant  to  plead  over  upon  payment  of  the  costs  of  the  demurrer 
and  of  this  appeal. 


The  People  of  the  State  of  New  Yoek,  Respondent,  v.  John 
Smilie  and  Others,  Appellants. 

Fourth  Department,  Mjirch  20,  1907. 

Crime  —  grand  larceny,  second  degree  —  evidence  —  erroneous  admission 
of  false  money  found  in  possession  of  defendants  —  objection,  when 
sufficient. 

On  the  trial  of  an  indictment  for  grand  larceny  in  the  second  dc^^'ce  in  stcidin^j 
the  plaintiff's  money  during  a  game  of  dice,  it  is  error  to  admit  in  evidence 
**  phony  rolls  "(rolls  of  paper  surrounded  by  a  genuine  bill  to  simulate  a  roll 
of  money)  fountl  in  the  defendants'  possession  three  months  after  the  alleged 
larceny. 
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An  objection  to  evidence  connecting  the  *' phony  rolls'' with  the  defendants 
sufficiently  apprises  the  trial  court  that  the  objection  will  be  taken  to  the  rolls 
and  it  cannot  subsequently  be  maintained  that  no  objection  was  taken. 

Cross-examination  by  district  attorney  criticised. 

RoBSON,  J.,  dissented. 

Appeal  by  the  defendants,  John  Smilie  and  others,  from  a  judg- 
ment of  tlie  County  Court  of  Erie  county,  rendered  on  the  6th  day 
of  July,  1906,  convicting  the  defendants  of  the  crime  of  grand 
larceny  in  the  second  degree. 

Rowland  B.  Mahanyy  for  tlie  appellants. 

Daniel  V.  Murphy  Assistant  District  Attorney^  and  Frank 
A.  Ahhott^  District  Attorney^  for  the  respondent. 

Spring,  J. : 

Webb  was  the  only  witness  on  behalf  of  the  People  of  the  com- 
mission of  the  alleged  crime.  lie  testified  that  while  waiting  for  a 
train  in  the  Erie  railroad  station  in  the  city  of  BufiFalo  he  was  asked 
by  the  defendant  Davis  to  go  with  him  for  a  cup  of  coflEee.  .They 
went  togetlier  to  a  saloon,  where  they  met  the  defendant  Smilie. 
Davis  produced  a  five-dollar  bill  and  Smilie  produced  one  of  ten 
dollars  to  pay  for  the  drinks  which  they  had  ordered,  and  the 
woman  tending  bar  was  unable  to  change  either  bill.  In  order  to 
settle  the  question  of  payment  among  themselves,  Davis  and  Smilie 
threw  dice,  Davis  winning.  Smilie  stepped  away  from  the  bar 
and  Davis  induced  Webb  to  participate  in  throwing  dice  upon  the 
pretext  that  they  would  "  have  some  fun  "  with  Smilie,  paying  him 
back  his  money.  Webb  thereupon  took  from  his  pockets  bills 
aggregating  one  hundred  and  thirty-nine  dollars,  and  the  men  threw 
dice,  Davis  producing  fifteen  dollars.  A  jangle  ensued  and  in  the 
fracas  Webb's  money  was  taken  from  him. 

Two  witnesses,  Gallagher  and  Mrs.  Petzing,  who  was  the  woman 
tending  bar,  testified  that  the  defendants  were  not  the  persons  in 
tlie  saloon  with  Webb,  and  the  defendants  also  denied  that  they 
were  there. 

The  alleged  crime  was  committed  on  the  8th  of  March,  1906. 
The  defendants  were  arrested  three  months  later.  Their  trunks 
were  searched  and  two  packages  resemljling  money,' characterized 
as  "phony  rolls,"   were  found  in  the  trunks.     These  rolls  were 


Digitized  by  VjOOQIC 


People  v.  Smilte.  613 


App.  Div.]  Fourth  Depaitment,  Miircb,  1907. 


exliibited  to  the  jury  and  received  in  evidence,  and  I  think  their 
reception  was  error  and  very  prejudicial  to  the  defendants.  It  is 
claimed  that  there  was  no  objection  taken  to  their  reception.  When 
the  police  detective  was  first  testifying  he  stated  that  he  searched 
tlic  trunks  in  rooms  occupied  by  the  defendants,  or  some  of  tlieni. 
and  proceeded  to  disclose  their  contents,  wlien  the  defendants' 
counsel  objected,  stating  that  tliere  was  no  connection  between  these 
rolls  and  the  commission  of  the  crime  charged  three  months  earlier. 
The  witness  then  stated  that  he  found  two  rolls,  and  when  it  was 
attempted  to  prove  where  they  were  found,  the  defendants'  counsel 
objected,  and  the  objection  was  sustained.  The  witness  testified  in 
that  connection  that  he  found  a  card  case  containing  a  card  and  he 
sought  to  show  what  name  was  on  the  card,  and  objection  was  inter- 
posed, the  counsel  saying  that  it  was  not  in  evidence,  and  he  objected 
to  it  when  "  offered  in  evidence  upon  the  same  ground  as  the  former 
objection."  The  district  attorney  thereupon  replied  that  he  "  would 
like  to  have  the  Court  examine  those  and  I  am  going  to  offer  them," 
and  the  court  suggested  "you  had  better  wait  until  you  make  your 
proof  in  regard  to  their  occupying  the  room,"  and  the  district 
attorney  adopted  the  suggestion  of  the  court. 

This  colloquy  indicated  quite  clearly  that  the  district  attorney 
intended  to  offer  in  evidence  those  rolls  and  the  other  articles,  and 
also  it  was  obvious  tliat  the  counsel  for  the  defendants  expected  to 
resist  their  reception. 

Evidence  was  then  given  on  behalf  of  the  People  tending  to  show 
that  the  trunks  belonged  to  the  defendants  or  some  of  them.  The 
detective  was  then  recalled  and  testified  to  unlocking  the  trunks 
and  finding  the  two  rolls  which  he  held  in  his  hand.  Objection 
was  then  interposed  by  the  defendants'  counsel,  and  he  said  to  the 
court  that  he  would  like  to  state  his  grounds  and  the  court  assented. 
The  counsel  stated  his  objections  as  follows :  "  That  it  has  not  been 
shown  by  any  testnnony  offered  thus  far  that  it  was  necessary  or 
that  any  of  these  rolls  were  used  in  the  commission  of  the  crime, 
aTid  they  have  no  more  right  to  offer  them  than  that  a  gicn  was 
found  in  their  trunk.  It  is  most  unfair  to  these  defendants  to 
exhibit  these  to  the  jury  and  say  that  these  men  are  crooked.  It 
is  not  any  evidence  to  show  that  this  crime  was  committed  there. 
Robbery  is  the  charge,  and  if  they  found  anything  that  was  used 
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there,  then  it  might  be  proper  testimony."  The  court  overruled 
the  objection  and  exception  was  taken,  and  the  rolls  were  received  in 
evidence  without  any  other  offer. 

It  is  quite  clear  that  the  counsel  for  the  defendants  interposed 
liis  objection  in  anticipation  of  the  offer  of  these  rolls.  Tlie  court 
so  construed  it  and  allowed  liim  to  state  his  objection  upon  that 
hypothesis.  lie  was  not  stating  grounds  applicable  to  the  place 
where  these  rolls  were  fonnd,  but  to  their  admissibility.  Both  the 
court  and  the  counsel  understood  that  the  introduction  of  these  rolls 
would  be  objected  to,  and  when  counsel  stated  at  length  the  grounds 
of  his  objection  the  court  realized  to  what  tliey  related  and  over- 
ruled his  objection  and  received  the  rolls  without  any  distinct  offer 
of  them.  The  office  of  an  objection  is  primarily  to  apprise  the  trial 
judge  that  the  counsel  objecting  seeks  to  exchide  the  evidence 
offered,  and  also  the  grounds  upon  which  he  asks  for  a  ruling  in  his 
favor.  These  objects  were  fully  satisfied  by  the  procedure  referred 
to.  It  was  obvious  that  tlie  district  attorney  was  proving  a  series 
of  connected  preliminary  facts  with  a  view  to  the  offer  of  these  rolls. 
The  counsel  made  his  objection  to  the  preliminary  question  and  the 
court  permitted  him  to  state  his  objections  in  detail,  not  to  the 
antecedent  question,  but  to  the  rolls  themselves ;  and  then  without 
further  preliminaries  received  them  after  overruling  the  objection 
to  which  the  exception  was  taken.  We  think  the  objections  were 
timely  and  apprised  the  court  sufficiently  of  the  precise  point  to 
which  they  applied.  {Church  v.  Howard^  79  N.  *  T.  415, 419  ; 
Matter  of  Eijsaman,  113  id.  02,  71.) 

The  rolls  were  not  competent  evidence.  They  were  found  in  the 
trunk  more  than  three  months  after  the  alleged  offense  for  which 
the  defendants  were  indicted.  Tliere  was  no  possible  connection 
between  the  rolls  in  the  trunk,  whether  there  for  a  good  or  bad 
motive,  and  the  claimed  larceny.  Wel)b  testified  that  at  the  time 
his  money  was  taken  from  him  Smilie  had  a  roll,  perhaps  of  money, 
but  gave  no  explanation  of  its  contents  or  appearance.  There  was 
nothing  to  indicate  that  it  contained  spurious  currency.  The  rolls 
received  in  evidence  were  cliiefly  comj^osed  of  paper  covered  with 
a  genuine  bill,  and  the  term  "  phony  rolls  "  signified  a  package  of 
that  description.  In  order  to  make  such  evidence  admissible  it 
must  bear  upon  the  offense  charged. 
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The  rolls  in  the  trunk  in  June  did  not  tend  to  show  that  tlie 
defendants  stole  money  from  Webb  in  March  previous.  The 
evidence  was  of  the  most  damaging  character.  The  jury  very 
likely  reached  the  conclusion  that  the  roll  Smilie  had  in  the  saloon 
was  identical  with  one  of  those  found  in  the  trunk,  although  there 
^ras  an  utter  absence  of  proof  of  their  identity  or  similarity.  The 
d'otrict  attorney  was  enabled  to  exhibit  these  rolls  before  the  jui-y 
and  charge  defendants  with  the  commission  of  the  crime  alleged 
because  these  rolls  were  in  the  trunks,  although  they  may  have 
been  there  for  no  dishonest  purpose. 

As  was  stated  in  Peoj)le  v.  Altman  (147  N.  Y.  473,  477) :  "  It  is 
impossible  to  say  that  the  defendant  was  not  prejudiced  by  these 
papers  admitted  against  his  objection.  The  rule  that  an  error  com- 
mitted upon  a  trial  may  be  overlooked  when  the  party  complaining 
was  not  prejudiced  thereby  is  only  applicable  in  cases  where  the 
error  could  by  no  possibility  have  produced  injury." 

On  the  cross-examination  of  Smilie  the  following  occurred :  "  Q. 
"When  you  were  arrested  there  was  a  man  with  the  officer  by  the 
name  of  King  ?  A.  He  said  his  name  was  "Williams.  He  was  not 
with  the  officer  when  I  was  arrested  and  he  told  me  and  the  officer 
that  his  name  was  Williams.  Q.  He  is  the  man  who  is  referred  to 
as  the  Englishman?  A.  Who  has  referred  to  him?  I  haven't.  Q. 
You  were  accused  by  that  man  ?  By  Mr.  Mclntyre :  I  object  to 
that  as  manifestly  unfair  on  the  part  of  the  District  Attorney,  and 
he  knows  it.  Objection  sustained.  Q.  Weren't  you  identified  by 
him  as  one  of  the  three  men  who  got  his  money  at  Niagara  Falls? 
By  Mr.  Mclntyre :  1  object  to  that.  The  Court :  No,  no,  Mr. 
Murphy,  that  is  the  same  line  of  questions  to  which  the  court 
sustained  counsel's  objections." 

The  manifest  purpose  of  this  examination  was  to  create  the 
impraosion  in  the  minds  of  the  jurors  that  Smilie  had  stolen  money 
from  King,  and  the  oflfense  charged  in  the  indictment  was  stealing 
money.  This  conduct  was  improper  and  the  vice  of  the  testimony 
was  not  cured  by  excluding  the  evidence.  {Manigold  v.  Black 
liiver  TractionCo.^  81  App.  Div.  381.) 

And  the  most  vicious  part  of  the  examination  was  in  the  question 
put  by  the  district  attorney  after  the  court  had  indicated  clearly 
tliat  this  line  of  testimony  was  improper.     The  testimony  of  Webb, 
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with  his  participation  iu  the  dice  throwing,  was  not  of  tlie  strongest 
probative  force,  and  the  defendants  were  entitled  to  a  fair  trial  for 
the  precise  offense  cliarged  in  the  indictment. 
The  judgment  should  be  reversed. 

All  concurred,  except  Robson,  J.,  who  dissented. 

Judgment  of  conviction  reversed  and  a  new  trial  ordered. 


In  the  Matter  of  the  Annual  Election  of  the  Empire  State 
Supreme  Lodge  of  the  Degree  of  Honor,  a  Corporation, 
Appellant. 

n.  W.  Seymour  and  Others,  Appellants ;  William  E.  Belden  and 
Others,  Respondents. 

Fourth  Department,  March  22,  1907. 

Insurance  corporation  —  proceeding  to  set  aside  election  of  directors  — 
power  of  court  to  review  election  —  when  by-laws  fixing  number  of 
directors  must  be  adopted  by  policyholders  —  parties  —  policyholder 
may  contest  validity  of  election — when  notice  of  election  insuflicient 
to  constitute  estoppel  —  former  directors  hold  over  when  election  set 
aside. 

By  virtue  of  section  209  of  the  Insurance  Law  every  insurance  corporation,  other 
than  secret  fraternal  societies,  must,  before  the  adoption  of  by-laws,  cause  the 
same  to  be  mailed  to  the  members  and  directors  with  a  notice  of  the  time  and 
place  when  the  same  shall  be  considered.  The  policyholders  liave  the  sole 
power  to  adopt  by-laws  governing  the  number  of  directors  or  fixing  their 
term  of  ofl5ce. 

Even  such  by-laws  as  may  be  adopted  by  the  board  of  directors  under  section  29 
of  the  General  Corporation  Law  are  not  valid  unless  published  at  least  once  a 
week  for  two  successive  weeks  in  a  newspaper  in  the  county  where  the  election 
19  to  be  held  and  at  least  thirty  days  before  such  election  as  required  by  sub- 
division 5  of  section  11  of  the  General  Corporation  Law. 

It  follows  that  the  executive  committee  of  a  co  operative  assessment  insurance 
corporation,  reincorporated  under  section  206  of  the  General  Insurance  Law, 
cannot  adopt  by-laws  fixing  the  number  and  term  of  office  of  directors 
without  due  notice  to  the  policyholders,  and  directors  elected  pursuant  to 
by-laws  so  adopted  are  not  entitled  to  office. 

Section  27  of  the  General  Corporation  Law,  giving  the  Supreme  Court  power  to 
review  corporate  elections,  applies  to  corporations  organized  under  the  Insurance 
Law. 
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Aggrieved  policyholders  seeking  to  set  aside  an  election  by  a  proceeding  under 
said  section  are  not  required  to  give  notice  to  all  policyholders  of  the  company. 
Notice  to  the  corporation  itself  and  the  directors,  the  legality  of  whose  election 
is  challenged,  is  sufficient. 
Policyholders  are  entitled  to  contest  the  validity  of  such  election  in  a  proceeding 
under  section  27  of  the  General  Corporation  Law,  and  action  by  the  Attorney- 
General  under  section  1948  of  the  Code  of  Civil  Procedure  is  not  necessary. 
When  the  election  attacked   is  wholly  illegal  and  without  authority  the  policy- 
holders seeking  to  set  it  aside  need  not  show  that  a  different  result  will  be  li«d 
in  the  event  of  a  legal  election. 
The  publication  of  notice  of  the  annual  meeting  of  policyholders  of  such  insur- 
ance corporation  in  its  official  journal,   which  makes  no  mention  of  the  pro- 
posed election  of  directors,  does  not  estop  policyholders  who  fail  to  appear  at 
the  meeting. 
When  a  co-opemtive  insurance  association,  originally  incorporated  under  chapter 
175  of  the  Laws  of  1883,  reincorporates  under  section  206  of  the  General  Insur- 
ance Law,  its  corporate  entity  is  not  changed;  but  it  merely  becomes  entitled 
to  the  benefits  and  privileges  of  the  latter  act.     Hence,  by  virtue  of  the  provi- 
sions of  section  23  of  the  General  Corporation  Law,  when  an  election  of  direct- 
ors is  wholly  void,  the  former  board  elected  under  the  original  act  of  incorpo- 
ration holds  office  until  successors  are  duly  elected. 
The  court,  in  declaring  an  election  of  directors  wholly  void,  will  not  continue  the 
directors  so  elected  in  office  until  their  successors  are  legally  chosen. 

Appeal  by  the  Empire  State  Supreme  Lodge  of  the  Degree  of 
Honor,  a  corporation,  and  II.  W.  Seymour  and  others,  from  an 
order  of  the  Supreme  Court,  made  at  tlie  Erie  Special  Term  and 
entered  in  tlie  office  of  the  clerk  of  the  county  of  Chautauqua  on 
the  28th  day  of  February,  1907,  in  a  proceeding  instituted  under 
section  27  of  tlie  General  Corporation  taw  (Laws  of  1892,  chap. 
687),  declaring  tlie  election  of  the  individual  appellants  as  directors 
of  the  appellant  corporation  to  be  void  and  restoring  the  manage- 
ment of  the  affairs  of  said  corporation  to  William  E.  Belden  and 
others,  as  members  of  the  executive  committee  thereof. 

Herman  J.  Westwood  and  Simon  Fleischm.an7iy  for  the  appellants. 

F,  W.  Stevens^  for  the  respondents. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on 
opinion  of  Wheelee,  J.,  delivered  at  Special  Term. 

All  concurred. 

The  following  is  the  opinion  of  Wheeler,  J. : 
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"Wheeler,  J. : 

The  corporation  was  originally  incorporated  in  the  year  1886  par- 
suant  to  chapter  175  of  the  Laws  of  1883,  authorizing  the  incor- 
poration of  co-operative  assessment  associations.  In  January,  1906, 
it  was  reincorporated  under  the  provisions  of  section- 206  of  article 
6  of  chapter  690  of  the  Laws  of  1892,  as  amended,  being  the  general 
Insurance  Law.  It  had  a  constitution  and  by-laws  governing  its  cor- 
porate action,  which  provided  for  its  management  by  an  executive 
committee,  consisting  of  the  president,  vice-president,  secretary  and 
two  members  of  the  association  elected  at  the  annual  meeting  of 
the  association  each  year,  and  these  officers  were  by  the  same  con- 
stitution to  hold  office  until  their  successors  should  be  elected  or 
appointed.  These  officers  were  in  control  of  the  company's  affairs 
at  the  time  of  the  reincorporation  of  the  association,  and  continued 
in  control  down  to  the  19th  day  of  June,  1906,  when  a  meeting  was 
hold,  and  the  nine  respondents  in  this  proceeding  were  elected,  or 
claimed  to  have  been  elected,  directors  of  the  association.  Three 
of  these  gentlemen  are  claimed  to  have  been  chosen  by  the  policy- 
holders of  the  association  as  directors  for  one  year,  three  for  two 
and  three  for  three  years.  These  nine  men  thereupon  took  upon 
themselves  the  management  of  this  association  as  sucli  director's,  and 
this  proceeding  is  now  brought  by  three  policyholders  of  the  asso- 
ciation to  review  the  election,  and  to  oust  the  respondents,  the  con- 
tention of  tlie  petitioners  being  that  the  election  mentioned  was 
wholly  illegal  and  void. 

The  declaration  effecting  the  reincorporation  of  the  association 
provided  as  follows : 

"  The  mode  in  which  the  corporate  powers  of  the  said  corporation 
shall  be  exercised  will  be  pursuant  to  its  constitution  and  by-laws 
and  amendments  thereto,  by  a  body  known  and  designated  as  the 
General  Council,  which  shall  bo  composed  of  the  certificate  or 
policyholders  of  the  said  corporation. 

"  At  all  times  when  said  General  Council  shall  not  be  in  session 
the  corporate  powers  of  the  said  corporation  shall  be  exercised  by  a 
board  of  directoi*s  chosen  or  elected  by  the  General  Council  in  such 
manner  as  shall  be  prescribed  by  the  by  laws  of  the  said  corporation, 
which  board  of  directors  shall  have  and  exercise  the  general  control  and 
management  of  the  affairs  and  of  the  funds  of  said  corporation,**  etc. 
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Tho  articles  of  incorporation,  therefore,  do  not  assume  to  pro- 
vide for  the  number  or  the  term  of  such  directors,  or  the  manner  or 
time  of  their  election,  but  remit  all  such  particulars  to  bj-laws  of 
the  corporation  to  be  properly  adopted  by  the  association. 

On  the  15th  of  Jnne,  1906,  four  members  of  the  executive  com- 
mittee assumed  to  adopt  a  code  of  by-laws  for  the  association,  which 
by-laws  provided  for  the  election  of  nine  directors  for  the  terms 
named. 

The  petitioners,  however,  contend  that  the  executive  committee 
had  no  power  or  legal  authority  to  adopt  or  prescribe  by-laws  for  the 
association,  either  under  the  by-laws  as  they  existed  prior  to  tho 
incorporation,  or  under  the  general  Insurance  Law  under  which 
the  association  was  reincorporated. 

Section  209  of  the  Insurance  Law  *  provides  as  follows :  "  Every 
such  association,  corporation  or  society,  other  than  secret  fraternal 
societies  now  authorized  to  do  business  in  this  State,  must  hereafter, 
before  the  adoption  of  any  by-law  or  amendment  thereto  cause 
the  same  to  be  mailed  to  the  membere  and  directors  of  such  associa- 
tion, society  or  corporation,  together  with  a  notice  of  the  time  and 
place  when  the  same  shall  be  considered,  which  notice  shall  be  the 
same  as  hereinbefore  required  for  stated  meetings." 

The  notice  required  for  such  meetings  in  the  same  section  is  as 
follows :  "  Not  less  than  five  days'  notice  of  each  meeting  shall  be 
given  to  each  director,  and  to  each  member  and  policyholder  who 
shall  have  been  such  for  thirty  days,  in  such  manner  as  the  by-laws 
may  direct,  except  that  in  lieu  thereof  such  notice  may  be  given  to 
the  subordinate  body  of  a  society  having  a  grand  or  supreme  body, 
or  to  a  local  board  subordinate  to  the  association." 

It  is  conceded  that  the  body  of  policyholders  in  this  association 
were  never  given  or  served  with  any  proposed  code  of  by-laws,  or 
with  any  notice  of  any  meeting  where  any  by-laws  were  proposed 
to  be  considered. 

It  goes  without  argument  that  the  Legislature  by  the  enactment 
of  the  provisions  of  the  Insurance  Law  above  quoted  intended  to 
vest  in  the  policyholders  of  the  association  the  power  to  adopt 
by-laws  for  its  management,  and  that  that  body  alone  possessed  the 
power  of  corporate  legislation  on  that  subject. 

*  See  Laws  of  1892,  chap.  690,  §  209.  as  amd.  hy  Laws  of  1894,  chap.  271.—  [Rbp. 
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Any  by-laws  adopted  or  attempted  to  he  passed  by  the  executive 
committee  touching  tlie  number  of  directors  to  manage  the  affairs 
of  the  association,  or  fixing  their  term  of  office  must,  therefore, 
be  necessarily  null  and  void,  unless  the  old  executive  committee  in 
management  of  the  affairs  of  the  association  had  the  power  to  adopt 
such  by-laws  by  virtue  of  the  provisions  of  section  29  of  the  General 
Corporation  Law,*  the  latter  part  of  which  section  reads :  "  Subject 
to  the  by-laws,  if  any,  adopted  by  members  of  a  corporation,  the 
directors  may  make  necessary  by-laws  of  the  corporation." 

The  power,  however,  conferred  by  this  clause  is  qualified  and  lim- 
ited by  the  latter  part  of  subdivision  5  of  section  11  of  the  General 
Corporation  Law  f  declaring  that :  "  No  by-law  adopted  by  the  board 
of  directors  regulating  the  election  of  directors  or  officers  shall  be 
valid  unless  published  for  at  least  once  a  week  for  two  successive 
weeks  in  a  newspaper  in  the  count}'  where  the  election  is  to  be  held, 
and  at  least  thirty  days  before  such  election." 

We,  therefore,  cannot  escape  tlie  legal  conclusion  that  no  by-laws 
binding  on  any  policyholder  of  the  association  were  ever  adopted, 
and  tiie  rights  of  the  parties  to  this  proceeding  must  be  determined 
as  though  no  by-laws  were  ever  attempted  to  be  adopted ;  for  there 
was  not  and  could  not  be  sufficient  time  between  the  15th  of  June 
and  the  19th  of  June,  1906,  to  comply  with  tlie  requirements  of  the 
subdivision  Lxst  quoted.  When  the  annual  election  was  held  only 
about  1,500  votes  out  of  a  total  membership  of  about  9,000  were 
cast.  Most  of  these  votes  were  cast  under  proxies  claimed  to  have 
been  obtained. 

We  cannot  understand  how  directors  chosen  under  the  circum- 
stances stated  can  claim  to  have  been  legally  elected,  or  entitled  to 
administer  the  affairs  of  this  company. 

The  members  or  certificate  holders  in  this  association  are  entitled 
to  determine  in  the  manner  pointed  out  by  the  statute  by  the  adop- 
tion of  an  appropriate  by-law  not  only  the  number  of  directors  who 
shall  administer  the  affairs  of  the  association,  but  also  the  duration 
of  their  terms  of  office ;  whether  all  shall  be  chosen  annually,  or  only 
a  portion  of  the  board  shall  be  elected  each  year. 

Tliey  have  never  had  the  opportunity  to  even  be  heard  on  those 

*  See  Laws  of  1892,  cliap.  687,  g  29,  as  amd.  by  Laws  of  1904,  chap.  737.—  [Rep. 
t  Amd.  by  Laws  of  189."),  chap.  072.—  [Rep, 
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questions.  In  fact  no  notice  of  any  legal  election  has  ever  been 
given  to  the  policyholders,  and  we  are  forced  to  the  irresistible  con- 
clusion that  the  respondents  have  no  legal  claim  to  the  office  they 
now  fill,  and  that  the  election  was  illegjil  and  void. 

The  contention  of  the  respondents  that  section  27  of  the  General 
Corporation  Law,  under  which  this  proceeding  is  instituted,  is  not 
applicable  to  an  insurance  company  organized  upon  the  co-operative 
or  assessment  plan  I  do  not  deem  sustainable.  The  argument  made 
is  that  this  is  not  a  stock  corporation  having  capital  stock  divided 
into  shares  with  a  registered  ownersliip  entitling  the  holder  of  each 
share  to  a  vote  for  directors.  The  27th  section  is  a  part  of  the  General 
Corporation  Law.  It  forms  one  of  the  sections  of  a  distinct  chap- 
ter relating  to  corporations  generally.  This  chapter  classifies  and 
relates  to  all  kinds  of  corporations,  and  its  provisions  define  how  the 
powers  and  privileges  of  corporations  may  be  exercised,  whether 
organized  as  a  stock  corporation  or  anon  stock  corporation,  whether 
a  moneyed  corporation,  a  business  corporation,  or  a  membership  cor- 
poration. The  terms  of  the  27th  section  of  this  chapter  are  general 
giving  the  Supreme  Court  power  to  review  elections  "  of  any  cor- 
poration" witliout  any  limitation  as  to  its  application,  and  there 
appears  no  good  reason  wliy  the  powers  of  review  conferred  should 
not  be  exercised  to  correct  an  election  held  by  an  assessment  insur- 
ance company,  as  well  as  that  of  a  stock  corporation. 

It  is  also  urged  that  as  the  27th  section  of  the  General  Corpora- 
tion Law  requires  notice  of  the  application  "  to  the  adverse  party  or 
to  those  to  be  affected  thereby,"  the  provisions  of  the  section  are  not 
complied  with  by  notice  to  the  corporation,  and  to  the  board  claim- 
ing to  have  been  elected,  but  tliat  notice  should  have  been  given  to 
the  9,000  policyholders  of  the  company  as  well.  Such  a  construc- 
tion would  render  fruitless  the  remedies  intended  to  be  given  by 
this  statute.  For  in  a  great  majority  of  corporations  tlie  stock- 
holders indirectly  interested  are  so  large  that  it  would  be  impracti- 
cable, if  not  impossible,  to  give  notice  to  all ;  and  if  all  are  entitled 
to  notice  the  hearing  could  not  proceed  until  each  had  been  given 
the  proper  notice.  We  cannot  believe  that  the  Legislature  intended 
the  impracticable ;  and  we  are  of  tlie  opinion  tliat  notice  to  the 
corporation  itself  and  to  the  members  of  the  board  of  directors,  the 
legality  ot  whose  election  is   challenged,   meets   all   tlie    require- 
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ments  of  the  section.  This  construction  is  upheld  in  Schoharie 
Valley  Railroad  Case  (12  Abb.  Pr.  [N.  S.]  394). 

Again  it  is  nrged  that  the  petitioners  are  not  persons  legallj 
aggrieved  witliin  the  meaning  of  the  27th  section,  and  that  the 
proper  remedy  is  to  apply  to  the  Attorney-General  to  proceed  under 
section  1948  of  the  Code.  Whatever  relief  is  possible  under  sec- 
tion 1948,  the  court  also  has  povrer  to  annul  an  election  under  section 
27  of  the  General  Corporation  Law,  and  it  is  not  necessary  tliat  the 
Attorney-General  should  proceed  under  section  1948.  {Matter  of 
Northern  Dispensary^  26  Misc.  Rep.  147.) 

The  respondents  furtlier  contend  that  the  petitioners'  position  is 
materially  defective  in  that  they  do  not  show  that  a  new  election 
would  result  differently  from  the  one  complained  of.  It  is  true 
that  where  an  election  is  held  at  a  regular  time,  and  under  proper 
authority,  and  the  only  question  under  dispute  is  as  to  whether  a 
given  director  or  set  of  directors  have  received  the  necessary  votes 
required  to  legally  elect  to  office,  that  in  such  cases  a  person  attack- 
ing an  election  must  show  that  he  has  been  injured  by  the  declared 
result,  and  that  but  for  the  illegal  exclusion  of  votes  offered,  or  tlie 
reception  of  votes  not  entitled  to  be  received,  the  result  of  the 
election  would  have  been  different.  {Ex  parte  Murphy^  7  Cow. 
153 ;  People  ex  rel.  Bush  v.  Thornton^  25  Ilun,  456 ;  Maiter  of 
Long  Island  R,  R,  Co,^  19  Wend.  37  ;  Matter  of  Argus  Co.^  138 
N.  T.  557 ;  Waterbury  v.  Merchants^  Union  Express  Co.j  50 
Barb.  168.) 

But  the  case  now  under  consideration  is  a  very  different  case 
from  any  of  those  above  cited.  In  this  case  the  right  to  elect  any 
directors  at  all  is  challenged  until  a  proper  constitution  and  by-laws 
have  been  adopted  fixing  the  number  of  directors  who  shall  man- 
age the  affairs  of  the  association,  determining  the  date  of  the  election 
and  providing  for  other  details  of  management.  It  is  not  a  ques- 
tion here  of  who  received  a  majority  of  the  legal  votes  cast,  but  a 
question  as  to  the  legal  right  to  hold  any  election  at  all.  When  the 
question  presented  is  as  to  the  legality  of  any  election  at  all,  then 
certainly  any  member  of  the  corporation  must  of  necessity  have  a 
standing  in  court  to  test  the  right  to  hold  an  election,  and  to  set 
aside  an  election  if  one  is  illegally  held,  no  matter  what  result  may 
have  been  shown  l)y  the  ballot.     As  a  matter  of  fact  it  appears 
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that  out  of  a  total  membership  of  about  9,000,  but  about  1,500 
votes  in  all  were  cast,  and  most  of  them  by  proxy.  In  any  event 
it  is  quite  clear  to  the  mind  of  the  court  that  the  petitioners  are 
not  required  to  show  in  the  event  of  a  legal  election  other  directors 
than  those  assuming  to  hold  office  would  be  chosen.  The  petitioners 
have  the  right  to  insist  upon  a  legal  and  duly  authorized  election. 

Neither  do  we  agree  witli  counsel  for  the  respondents  that  the 
petitioners  are  estopped  from  questioning  the  election  because  three 
notices  of  the  annual  meeting  of  policyholders  to  be  held  June  19, 
1906,  were  printed  in  the  official  organ  of  the  association,  known  as 
the  Empire  State  Degree  of  Honor  Journal,  The  argument  of 
counsel  is  that  their  failure  to  appear  at  the  meeting  at  the  time 
named  and  raise  objections  to  proceeding  with  the  election  is  tanta- 
mount to  acquiescence,  and  that  the  petitioners  are,  therefore,  estop- 
ped from  now  maintaining  this  proceeding  to  set  the  election  aside. 

These  articles  appearing  in  thQ  Journal  are,  properly  speaking,  no 
notices  at  all  of  any  election  of  directors.  No  notice  is  given  in 
them  that  any  directors  would  be  then  chosen,  or  any  election  had. 
The  most  that  can  be  said  for  these  articles  is  that  they  referred  to 
the  annual  meeting,  and  one  was  a  notice  of  the  annual  meeting 
without  any  intimation  that  nine  directors,  or  any  other  number,  to 
manage  the  affairs  of  the  association,  were  to  be  elected. 

These  articles  do  not  rise  to  the  dignity  of  official  notice  of  an 
election.  But  even  assuming  that  they  did,  I  cannot  see  that  the 
petitioners,  or  any  one  else,  were  required  to  respect  such  a  notice, 
or  attend  any  meeting  so  called  for  an  election.  If  a  legal  elec- 
tion of  directors  could  not  be  held  until  their  office  had  been  prop- 
erly provided  for  by  the  proper  adoption  of  a  proper  constitution  or 
code  of  by-laws  for  the  organization  and  government  of  the  corpo- 
ration, then  no  policyholder  was  bound  to  respect  a  call  for  such  an 
election  prematurely  made,  and  cannot  be  estopped  from  question- 
ing such  an  election  by  failing  to  attend  and  protest.  He  had  the 
clear  right  to  remain  away  and  stand  on  his  legal  rights. 

We  must  now  consider  briefly  the  practical  effect  of  the  illegal 
election  of  June  nineteenth  as  bearing  on  the  question  of  the 
proper  management  of  the  affairs  of  the  association  until  a  legal 
election  can  be  held. 

The  reincorporation  of  the  association  under  the  Insurance  Law 
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of  the  State  did  not  operate  to  create  a  new  corporation.  Its  only 
effect  was  to  sul>ject  the  corporate  entity  to  the  control  and  pro- 
visions of  the  Insurance  Law,  and  to  confer  upon  the  association 
the  powers  and  privileges  given  by  that  law.  Tlie  membership  of 
tlie  association  remained  unclianged.  Its  assets  became  the  assets 
of  the  new  association.  Tlie  contracts  of  the  old  association  became 
the  contracts  of  the  new,  and  the  liabilities  of  the  old  became  the 
obligations  of  the  new.  There  was  no  change  in  name  of  the 
association.  The  statute  under  which  the  reincorporation  took 
place  provides  for  no  immediate  change  in  the  officers  or  managing 
agents.  It  was  the  manifest  intent  of  the  statute  that  there  should 
be  no  change  in  the  corporate  entity,  but  that  existing  co-operative 
or  assessment  societies  by  iiling  the  required  declaration  might 
bring  themselves  under  the  provisions  of  the  Insurance  Law,  and 
enjoy  the  benefits  and  privileges  of  that  act.  Under  sucli  circum- 
stances the  decisions  are  uniform  that  the  reincorporation  does  not 
operate  to  create  a  new  and  distinct  corporation,  but  is  simply  the 
continuation  of  the  old  under  a  now  law.  {City  National  Bank 
of  Pouglikeepsie  v.  Pheljys^  97  N.  Y.  44 ;  Matter  of  Kansas  City 
Smelting  C<9.,  13  App.  Div.  50;  Metropolitan  Bank  v.  Claggett^ 
141  U.  S.  521 ;  Atlantic  National  Bank  v.  Harris,  118  Mass.  147 ; 
Michigan  Insurance  Bank  v.  Eldred,  143  IT.  S.  293.) 

If  this  be  true  then  the  old  officers  of  the  association  notwith- 
standing the  reincorporation  remained  the  managing  officials  of  the 
company,  and  had  the  right  to  direct  its  affairs  until  their  succes- 
sors were  legally  chosen.  The  by-laws  of  the  association  in  force 
prior  to  the  reorganization,  in  so  far  as  they  did  not  conflict  with 
the  provisions  of  the  act  under  which  the  association  was  reincor- 
porated, were  of  force  and  effect.  In  the  event  of  a  failure  to  hold 
any  election  of  directors  the  so-called  executive  board  of  this  asso- 
ciation was  legally  authorized  to  continue  to  manage  the  affairs  of 
the  association,  for  section  23  of  the  General  Corporation  Law  pro- 
vides: "If  the  directors  shall  not  be  elected  on  the  day  desig- 
nated in  the  by-laws,  or  by  law,  the  corporation  shall  not  for  that 
reason  be  dissolved ;  but  every  director  shall  continue  to  hold  his 
office  and  discharge  his  duties  until  his  successor  has  been  elected." 
The  by-laws  in  force  prior  to  the  reincoi'poration  also  provided  for 
the  election  of  the  officers  who  should  compose  the  executive  corn- 
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mittee,  "  who  shall  each  hold  office  for  one  j-ear  and  until  a  successor 
shall  be  elected  or  appointed." 

If,  on  the  other  hand,  there  was  held  an  illegal  election,  such  as 
conferred  no  legal  claim  to  the  office  of  director  upon  any  one,  then 
the  old  members  of  the  executive  committee  should  have  continued 
to  act  as  the  managing  board,  and  the  pretended  election  of  their 
successors  could  not  have  changed  their  legal  status  as  the  de  jure 
officials  of  the  association.  The  conit  is  asked  to  continue  in  office 
the  nine  directors  chosen  at  the  illegal  election  of  June  nineteenth 
(even  though  it  concludes  to  set  aside  such  election)  until  proper 
by-laws  and  directors  are  legally  chosen. 

In  this  suggestion  the  court  cannot  concur.  It  would  be  com- 
mitting the  management  of  the  affairs  of  the  association  to  parties 
not  legally  entitled  to  the  same.  The  statutes  have  designated  the 
legal  managers  until  a  proper  election  can  be  held.  Such  managers 
are  the  former  executive  committee  of  the  association. 

The  election  of  the  respondents  on  the  19th  of  June,  1906,  must 
be  declared  illegal  and  the  said  nine  directors  ousted  from  control. 
The  future  management  of  the  affairs  of  the  association  should  be 
returned  to  the  former  executive  committee  until  a  regular  election 
can  be  held. 

The  executive  committee  should  proceed  forthwith  to  submit  to 
the  members  of  the  association  proposed  by-laws  and  call  a  meeting 
for  their  consideration  and  adoption,  as  required  by  statute  in  such 
case  made  and  provided,  and  immediately  tliereafter  call  a  special 
meeting  of  the  members  of  the  association  for  the-  election  of 
directors,  in  accordance  with  the  provisions  of  such  by-laws  when 
so  duly  adopted. 

Let  such  an  order  be  drawn  and  settled  upon  five  days'  notice  to 
the  attorneys  of  the  respondents. 

App.  Div.— Vol.  CXVIII.        40 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Julius  Abu)wich,  as  Administrator,  etc.,  of  Harris  Ablowich, 
Deceased,  Respondent. 

Emanuel  Blumenstiel,  as  Administrator  de  Bonis  Non  of  Habris 
Ablowich,  Deceased,  Appellant. 

First  Department.  April  5,  1907. 

Executors  and  administrators  —  liability  of  administrator  for    oblig^a- 
tions  of  his  firm  to  the  estate  —  effect  of  revocation  of  letters. 

When  a  member  of  a  firm  is  appointed  administrator  of  an  estate  to  which  Lis 
firm  is  indebted  he  is  chargeable  with  the  indebtedness,  and  notes  and  checks 
which  represent  the  debt  will  be  treated  a.s  so  much  money  in  bis  hands  for  the 
usual  purpose  of  administration. 

Nor  does  he  cmse  to  be  chargeable  with  the  indebtedness  of  his  firm  because  his 
letters  am  revoked  before  the  estate  is  administered  and  the  firm  obligations 
are  turned  over  to  and  accepted  by  his  successor. 

iNOUAHAMand  McLaughlin,  JJ.,  dissented  in  part,  with  opinion. 

Appeal  by  Emanuel  Blumenstiel,  as  administrator  de  bonis  ncm 
of  Harris  Ablowich,  deceased,  from  a  decree  of  the  Surrogate's 
Court  of  the  county  of  New  York,  entered  in  said  Surrogate's  Court 
on  the  4th  day  of  October,  1905,  confirming  the  report  of  a  referee 
and  settling  tlie  accounts  of  Julius  Ablowich,  as  administrator,  etc. 

S.  Livinfjston  Samuels^  for  the  appellant. 

Arthur  Fnrhe)\  for  the  respondent. 

Patterson,  P.  J. : 

I  concur  in  the  view  expressed  by  Mr.  Justice  Ingraham,  "  that 
when  this  accounting  administrator  accepted  the  letters  of  admin- 
istration issued  to  him,  he  was  chargeable  with  the  amount  of 
this  indebtedness  represented  by  the  notes  and  checks  of  the  firm 
of  which  he  was  a  member  as  so  much  money  in  his  hands  for 
the  usual  purposes  of  administration."  I  do  not,  however,  concur 
in  the  view  that  when  the  letters  of  Julius  Ablowich  were 
revoked  before  the  estate  was  administered  and  he  turned  tlie 
notes  and  obligations  of  his  firm  over  to  his  successor,  as  adminis- 
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trator,  and  those  evidences  of  debt  were  accepted  by  sucli  successor, 
tbjit  thereby  Julius  Ablowich  ceivsed  to  be  chargeable  with  the 
amount  of  the  indebtedness  of  his  firm  to  the  estate.  If  by  reason 
of  his  appointment  as  administrator  he  became  chargeable  with  the 
amount  of  tlie  various  obligations  of  his  firm,  that  was  a  situation  in 
which  he  was  placed  by  the  law.  He  could  not  discharge  himself 
from  it  by  turning  over  the  evidences  of  his  own  indebtedness  to 
his  successor,  nor  could  his  successor  discharge  him  by  the  accept- 
ance of  such  evidence  of  indebtedness.  If  by  his  becoming  admin- 
istrator, the  debt  of  Julius  Ablowich  to  the  estate  is  to  be  reganled 
as  assets  in  his  hands,  he  must  bo  charged  with  such  assets  in  his 
account  and  can  only  be  discharged  in  the  maimer  provided  b>'  law. 
It  seems  to  me  that  this  is  not  a  case  in  which  the  doctrine  of  the 
election  of  inconsistent  remedies  by  the  present  ad mistrator  applies. 
1  think  the  decree  of  the  surrogate  confirming  tlie  report  of  the 
referee  overruling  the  objections  to  the  account  of  Julius  Ablowich 
should  be  reversed,  with  costs,  and  the  proceeding  remitted  for 
further  action. 

HocGH'fON  and  Scorr,  JJ.,  concurred  ;  Ingraham  and  McLaugh- 
lin, JJ.,  dissented  in  part. 

Ingraham,  J.  (dissenting) : 

It  appeared  that  one  Harris  Ablowich  died  in  the  city  of  New 
York  intestate,  and  on  July  5, 1895,  the  respondent  Julius  Ablowich 
was  appointed  administrator  of  his  estate.  Subsequently  and  in 
September,  1805,  the  letters  issued  to  Julius  Ablowich  were 
revoked  and  the  Farmers'  Loan  and  Trust  Company  was  appointed 
temporary  administrator,  to  whom  Julius  Ablowich  turned  over  all 
the  assets  of  the  estate  which  had  come  into  his  hands.  Subse- 
quently the  appellant  Blumenstiel  and  another  were  appointed 
administrators,  and  they  received  the  assets  of  the  estate  from  the 
Farmers'  Loan  and  Trust  Company.  Julius  Ablowich  accounted, 
pursuant  to  a  decree  of  the  surrogate,  on  June  5,  11)01.  Objections 
to  these  accounts  were  filed  by  certain  of  the  next  of  kin  and  by 
the  substituted  administrator,  and  the  accounts  and  objections  were 
sent  to  a  referee.  Subsequently  the  referee  reported,  overruling 
the  objections  both  of  the  next  of  kin  and  of  the  administrator, 
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wliicli  report  was  confirmed  by  the  surrogate,  and  from  the  final 
decree  settling  the  account  of  tlie  original  administrator,  Emanuel 
Blumenstiul,  as  administrator,  appeals. 

Tlie  original  administrator,  Julius  Ablowich,  was  a  member  of  a 
firm  which  consisted  of  himself  and  two  sons.  Among  the  assets 
of  the  estate  of  Harris  Ablowich  which  came  into  the  hands  of  the 
administrator  were  found  various  promissory  notes  and  checks  of 
this  firm,  amounting  to  a  large  sum,  but  which  were  disputed  by 
the  firm,  it  being  claimed  that  these  notes  were  accommodation 
paper.  After  tlie  letters  of  administration  were  revoked,  Julius 
Ablowich  turned  over  these  notes  and  cliecks,  with  the  other  assets 
of  the  estate,  to  his  successor,  the  temporary  administrator,  and 
subsequently  upon  the  appointment  of  a  substituted  administrator 
he  commenced  an  action  against  the  members  of  the  firm  on  these 
notes  and  recovered  judgment  against  them  for  the  amount  due. 
The  firm  of  Julius  Ablowich  &  Co.  subsequently  became  insolvent 
and  were  adjudicated  bankrupts.  This  copartnership  was  insolvent 
at  the  time  of  the  death  of  the  intestate,  and  although  they  con- 
tiniied  in  business  for  some  months  thereafter  they  never  had  assets 
sufficient  to  pay  the  indebtedness  of  the  firm. 

In  tlie  account  filed  the  administrator  charges  himself  with 
$7,057.03,  being  cash  received  and  notes  and  other  obligations  col- 
lected, which  it  is  conceded  ^vere  turned  over  to  the  temporary 
administrator.  There  was  also  annexed  to  the  account  a  schedule 
"  B,"  which  contained  a  statement  of  the  property  other  than  money 
received  by  the  accounting  administrator  which  had  been  turned 
over  by  him  to  the  Farmers'  Loan  and  Trust  Company,  the  temporary 
administrator.  Included  in  this  were  the  notes  and  checks  of  the 
firm  of  which  the  accounting  administrator  was  a  member,  aggre- 
gating more  than  $40,000.  By  the  objections  the  substituted 
administrator  sought  to  charge  the  accounting  administrator  with 
the  amount  of  these  various  checks  and  notes  of  the  firm  as  money 
in  his  hands  for  which  he  was  bound  to  account.  The  referee 
found  that  the  accounting  administrator  was  not  chargeable  with 
the  amount  of  these  notes  as  money  in  his  liands,  and  he  was  dis- 
charged from  liability  on  the  accounting,  having  turned  over  all  the 
notes  and  other  obligations  to  the  temporary  administrator. 

The  only  question  presented  on  this  appeal  is,  whether  the  surro- 
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gate  should  have  charged  the  accounting  administrator  with  the 
amount  of  these  notes  and  checks  as  money  in  his  hands.  Tlie 
intestate  died  on  June  14,  1895,  and  the  firm  of  which  the  account- 
ing administrator  was  a  member  continued  in  business  up  to  Octo- 
ber, 1895,  when  it  failed.  The  order  revoking  the  letters  of 
administration  was  made  on  the  26tli  day  of  September,  1895, 
before  the  failure  of  the  firm.  The  question  must,  I  think,  depend 
upon  the  rule  of  the  conunon  law,  and  not  upon  the  provisions  of 
section  2714  of  the  Code  of  Civil  Procedure.  That  provision 
relates  solely  to  executors  and  was  designed  to  change  the  rule  of 
the  common  law  that  the  appointment  of  a  debtor  by  a  creditor  as 
his  executor  extinguished  the  debt  except  as  to  creditors,  so  that  the 
executor  was  not  bound  to  account  for  tlie  same  as  assets,  and  to 
introduce  a  new  system  in  reference  to  such  an  indebtedness.  It 
was  the  obvious  purpose  of  tlie  statute  not  only  to  save  the  execu- 
tor's debt  from  extinguishment,  but  in  order  to  obviate  all  difficulty, 
doubt  and  embarrassment,  to  cause  it  to  be  regarded  as  money  in 
his  hands.  {Baucus  v.  Stove/',  89  N.  Y.  1.)  The  question  was 
not  before  the  court  in  Keegan  v.  Smith  (60  App.  Div.  ICSj,  as  in 
that  case  the  surrogate  had  charged  the  administrator  on  his 
accounting  with  an  indebtedness  that  he  owed  to  the  intestate,  and 
the  action  was  based  upon  the  decree  of  the  surrogate  against  the 
administrator's  surety.  The  propriety  of  a  charge  in  the  decree 
was  not  before  the  court,  and  although  there  was  some  expression 
in  the  opinion  which  w^ould  seem  to  indicate  that  this  provision  of 
the  Code  applies  to  administrators,  as  well  as  to  executors,  what 
was  said  was  merely  to  indicate  that  since  this  provision  of  the  Code 
the  rule  in  regard  to  executors  had  been  assimilated  to  that  of 
administrators.  But  there  was  nothing  in  this  provision  of  the 
Ilevisod  Statutes,  whicii  was  subsequently  inserted  in  section  2714  of 
the  Code  of  Civil  Procedure,*  that  changed  the  rule  in  relation  to  tlio 
obligation  of  an  administrator  to  account  for  money  that  he  owed  to 
the  intestate  at  the  timj  of  the  intestate's  death.  At  common  law 
it  Wcis  the  rule  (as  stated  in  11  Am.  &  Eng.  Ency.  of  Law  [2d  ed.], 
787),  "  if  a  debtor  of  the  testator  was  appointed  executor  the  debt  was 
extinguished,  but  a  grant  of  administration  Xo  the  debtor  of  the 

*Sec  3  R.  9.  84.  g  18;  Laws  of  1893,  cUap.  080.— [Rkp, 
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decedent  merely  suspended  the  remedy  of  the  estate  for  a  time 
against  the  debtor  and  did  not  extinguish  the  debt.  But  the  rule  in 
equity  is  that  a  debt  due  from  an  executor  or  administrator  is  con- 
sidered as  having  been  paid  to  himself,  and,  therefore,  he  is  account- 
able for  the  amount  of  his  debt  as  assets  in  his  hands."  And  in  the 
same  vohime  (p.  834:) :  "In  the  United  States  the  equitable  rule  has 
been  generally  adopted  by  the  courts  or  expressly  enacted  by  statute, 
and  a  debt  due  from  an  executor  or  administrator  becomes,  imme- 
diately on  his  appointment,  asKsets  in  his  hands.  But  the  rule  first 
stated  is  merely  one  of  convenience  and  will  not  be  allowed  to  work 
prejudice  to  those  beneficially  interested,  nor  does  it  apply  where 
the  executor  or  administrator  treats  the  debt  as  a  subsisting  obliga- 
tion." And  in  the  same  vohnne,  at  page  1203,  it  is  said:  "The 
modern  doctrine  as  to  the  effect  of  appointing  a  debtor  of  the 
decedent  executor  of  his  will  or  administrator  of  his  estate  is  that 
payment  of  the  debt  is  i)resumed  to  have  been  made,  and  the  execu- 
tor or  administrator  is  chargeable  in  his  account  with  the  amount  of 
the  debt  as  cash  in  hand.  This  seems  to  be  the  invariable  rule  if  he 
was  solvent  at  any  time  during  his  term  of  office,  and  in  some  juris- 
dictions it  is  the  rule  w-ithout  regard  to  an}'  question  of  his  solvency 
or  insolvency."  In  Marvin  v.  Stone  (2  Cow.  Y81)  the  question  as 
to  the  effect  of  the  appointment  by  a  creditor  of  his  debtor  as  an 
executor  was  discussed,  and  the  rule  stated  that  the  appointment 
operated  as  a  release  or  extinguishment  of  the  debt,  or  the  action 
for  it,  upon  the  ground  that  such  must  have  been  the  intention  of 
the  testator,  be^ise,  by  making  the  debtor  an  executor,  he  volun- 
tarily destroys  tlie  only  remedy  or  means  by  which  the  debt  can  bo 
collected.  The  rule  is  universal  that  when  the  remedy  is  suspended 
by  the  act  of  the  party  entitled  to  it,  it  is  destroyed  forever. 
Attention  was  then  called  to  the  qualification,  as  universitl  as  the 
rule  itself,  that  it  did  not  apply  where  the  testator  does  not  leave 
funds  sufficient  for  the  payment  of  his  debts;  that  in  such  case  the 
debt  due  from  the  executor  should  be  considered  assets  in  his  hands 
for  the  payment  of  the  debts  of  the  testator,  and  by  considering 
it  assets  the  difficulty  is  avoided  as  to  the  means  of  enforcing 
payment. 

The  reasons  for  the  rule  given  in  this  case,  while  applicable  to 
executors,  do  not  apply  to  administrators,  as  the  appointment  was 
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one  by  tlie  law  and  not  by  the  intestate.  As  to  administrators  the 
rulp  is  that  where  a  debtor  of  an  intestate  takes  npon  liiniself  the 
administration  of  the  estate  he  will  be  at  once  charged  with  the 
amount  of  his  indebtedness  to  the  estate  and  bonnd  to  account  for 
such  indebtedness,  both  as  to  creditors  and  the  next  of  kin.  But 
the  mere  fact  of  appointment  as  administrator  does  not  of  itself 
destroy  the  obligation,  and  the  rule  of  law  charging  the  executor  or 
administrator  with  the  amount  of  debts  as  assets  in  his  hands  is 
merely  adopted  as  a  method  of  collecting  the  indebtedness,  as,  if 
the  rule  were  not  adopted,  it  being  impossible  for  the  administrator 
to  sue  himself,  there  would  be  no  method  of  collecting  the  debt.  It 
has  also  been  held  that  under  the  provisions  of  the  Revised  Statutes 
(2  R.  S.  84,  §  13),  which  have  been  re-enacted  as  a  jjart  of  section 
2714  of  the  Code  of  Civil  Procedure,*  where  the  member  of  the  firm 
who  was  appointed  executor  owed  a  debt  to  the  testator,  as  the 
executor  could  not  sue  the  firm  of  which  he  was  a  member,  the 
debt  should  be  treated  as  so  much  money  in  his  hands  for  adminis- 
tration, and  there  is  no  reason  why  this  rule  should  not  apply  to  an 
administrator. 

It  would  seem  to  foilow,  therefore,  that  w^hen  this  accou n  ting  admin- 
istrator accepted  the  letters  of  administration  issued  to  him,  he  was 
chargeable  with  the  amount  of  this  indebtedness  represented  by  the 
notes  and  checks  of  the  firm  of  which  he  was  a  member  as  so  much 
money  in  his  hands  for  the  usual  purposes  of  administration.  The 
debt  not  being  extinguished,  the  remedy  being  suspended,  when  his 
letters  were  revoked  before  the  estate  was  administered,  and  he  was 
required  to  turn  over  to  the  temporary  administrator  the  assets  of 
the  estate  in  his  hands,  the  question  was  presented  as  to  whether 
the  estate  would  reserve  the  claim  upon  the  notes,  receiving  them 
as  a  part  of  the  estate,  or  insist  upon  a  claim  against  the  accounting 
administrator  as  so  much  money  in  his  hands  for  which  he  was 
accountable.  It  might  well  be  that  the  firm  obligations  would  be 
much  more  valuable  to  the  estate  th^m  a  claim  against  the  adminis- 
trator as  a  debtor  of  the  estate.  The  fact  that  the  administrator  or 
executor  could  be  charged  with  the  amount  of  his  indebtedness  to 
the  estate  does  not  of  itself  discharge  the  obligation  of  the  debtor 

*8e«  Laws  of  i893,  chap,  666.—  [Hbp, 
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to  the  estate  or  affect  any  lieu  that  tlie  intestate  or  testator  held  to 
enforce  the  ohligution.  That  was  expressly  held  in  SoverhiU  v. 
Siujdaiii  (50  X.  v.  1-10).  Tlie  indeljtedness  not  being  discharged 
until  actual  distribution,  where  tlie  letters  of  an  administrator  were 
revoked,  the  question  whether  he  should  be  chargeable  witli  the 
amount  of  tliis  indebtedness  of  the  firm  of  which  he  was  a  member, 
and  the  estate  should  look  to  Iiini  on  an  accounting,  or  w^hether  tlic 
obligation  sliould  be  transmitted  by  him  to  liis  successor  as  a  part 
of  the  estate  and  accepted  by  the  succeeding  administrator  Jis  sucli, 
was  a  question  which  had  to  be  determined  by  the  substituted 
administrator.  The  accounting  administrator,  acting  under  the 
decree  of  the  surrogate,  actually  delivQred  to  the  temporary  admin- 
istrator tliese  notes  and  checks  as  property  of  tlie  estate,  and  they 
were  accepted  as  a  compliance  with  the  decree  of  the  surrogate 
revoking  the  letters.  When  letters  of  administration  were  issued 
tliesc  checks  and  notes  were  turned  over  to  the  administrator.  lie 
accepted  them  from  tlie  temporary  administrator  and  commenced 
an  action  against  the  copartnership,  including  the  accounting 
administrator,  and  recovered  a  judgment  upon  the  notes  and  checks. 
This  was  an  election  to  treat  the  accounting  administrator  as  a 
debtor  of  the  estate  upon  tlie  notes  themselves,  the  estate  retaining 
this  claim  against.the  other  members  of  the  firm,  which  was  entirely 
inconsistent  with  a  right  of  the  estate  to  treat  the  notes  as  paid 
and  the  amount  re])resented  by  them  as  money  in  his  hands  belong- 
ing to  the  estate.  Where  a  party  has  inconsistent  remedies,  an  elec- 
tion of  one,  especially  where  it  is  prosecuted  to  judgment,  is  a  bar 
to  the  other.  {Fowler  v.  Bowery  Savings  Banhy  113  X.  Y.  450  ; 
Terrij  v.  Mamjer^  121  id.  161;  Droeye  v.  Ahrens  cfc  Ott  Mfg.  Co. 
1G3  id.  460.)  There  is  a  distinction  between  a  case  where  an  executor 
or  adiuinistrator  administers  the  estate  and  distributes  it  among  the 
creditors  or  next  of  kin  or  legatees,  and  a  case  where  lettere  of  admin- 
istration have  been  issued  but  are  revoked  before  the  estate  is  dis- 
tributed.  When  the  letters  are  revoked,  the  estate  is  protected  In 
retaining  tlic  liability  of  the  administrator  in  favor  of  Jiis  successor 
The  duty  had  not  devolved  and  never  did  devolve  upon  him  t( 
administer  the  estate  and  distribute  its  assets  among  the  creditors  and 
next  of  kin.  He  accounted  to  his  successor^  the  temporary  adminis 
tratorj  by  delivering  all  of  the  assets  of  the  estate  which  had  comi 
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into  his  hands,  incladiug  the  obligations  of  the  iirni  of  which  he  was 
a  member,  and  such  assets  wore  accepted  from  the  accounting  adniin- 
istrator  as  a  part  of  the  estate.  The  estate  could  not  then  enforce, 
these  obligations  both  against  the  administrator  and  the  other  mem- 
bers of  the  firm  as  debtors  of  the  estate,  and  at  the  same  time  insist 
that  the  obligations  had  been  paid  and  that  the  amount  was  in  the 
liancls  of  the  accounting  administrator  for  distribution ;  and  an 
election  to  proceed  against  the  firm  upon  the  notes  on  behalf  of  the 
estate  was,  I  think,  an  election  of  remedies  within  the  authorities 
above  cited. 

For  this  reason,  I  think  the  learned  surrogate  correctly  held  that 
the  administrator  had  accounted  for  all  the  property  that  he  had 
received  as  administrator  and  passed  his  accounts,  and  the  decree 
must,  therefore,  be  affirmed,  with  costs. 

McLaughlin,  J.,  concurred. 

Decree  reversed,  w^ith  costs,  and  proceedings  remitted. 


Tracy  W.  Pratt,  Appellant,  v.  AVuxiam  Irving  Clark  and 
Caroline  L.  Iselin,  as  Executors  of  and  Trustees  under  the  Last 
AVili  and  Testament  of  Charlotte  M.  Goodridge,  Deceased,  and 
Others,  Respondents. 

First  Department,  April  5,  1907. 

Beal  property  —  contract  by  lessee  and  executors  of  deceased  lessor  to 
assign  lease  —  specific  performance  refused. 

Tbe  owner  of  a  lease  containing  covenants  for  renewal  entered  into  a  coutnict  to 
assign  the  same  to  the  plaintiff  upon  the  eondition  that  the  latter  obtain  from 
the  executors  of  the  decensed  lessor  an  agreement  lo  renew  the  lease  at  its 
expiration.  At  the  lime  of  i  erformance  it  was  contended  by  the  i)lai:jtilf  that 
the  executors  of  the  deceased  lessor  were  without  power  to  continue  the  lease 
or  renew  it  for  a  period  extending  beyond  the;  tcrminntlon  of  their  trust.  The 
executors  and  those  interested  in  the  estate  of  the  h'ss  )r  uttirtncd  the  agreement 
for  the  assignment  of  the  lease,  but  the  plaintiff  w:is  not  willing  to  accept  the 
proffered  assignment  on  the  ground  th.it  the  executon^  were  without  power  to 
perform, 
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Held,  that  the  lessee  in  his  agreement  to  assign  made  no  covenant  that  the 
lease  r.nd  renewals  thereof  were  v&fid  and  enforcible,  he  merely  agreeing 
to  transfer  the  lease  as  it  stood; 

That  although  the  agreement  was  conditioned  upon  the  lessor*s  executors  being 
willing  to  make  a  new  lease,  as  they  were  willing  to  make  it,  the  plaintiff  by 
refusing  to  accept  the  assignment  upon  the  ground  that  the  executors  were 
without  power  to  execute  the  new  lease  was  in  default  and  not  entitled  to  a 
specific  performance  of  the  agreement  to  assign. 

Appeal  by  the  plaintiff,  Tracy  W.  Pratt,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  22d  day  of  March, 

1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  New  York  Special  Term,  dismissing  the  complaint  upon  the 
merits. 

Samuel  Uhtermyer^  for  the  appellant. 

Albert  Stickney^  for  the  respondents,  executors  and  others. 

Albert  Stickney^  Jr.y  guardian  ad  litem  for  infant  respondents. 

Ingraham,  J. : 

This  action  was  for  the  specific  performance  of  a  contract  by 
which  the  defendant  Todd  agreed  to  assign  and  convey  to  the  plain- 
tiff certahi  leasehold  property  in  the  city  of  New  York.  The  agree- 
ment was  dated  July  IC,  1904:,  and  was  between  the  defendant  Lonis 
L.  Todd,  party  of  the  first  part,  and  Tracy  W.  Pratt  (plaintiff),  party 
of  the  second  part.  This  agreement  recited  that  the  executoi's  of 
Charlotte  M.  Goodridge,  and  others,  by  an  instrument  dated  May  1, 
1902,  had  leased  to  Todd  certain  lots  of  land  on  the  northwest 
corner  of  Thirty-sixth  street  and  Broadway  in  tlie  city  of  New 
York,  the  term  of  which  lease  extended  up  to  tlie  Ist  day  of  May, 

1907,  and  which  lease  contained  certain  covenants  as  to  renewals, 
the  said  lease  being  in  effect  a  modification  and  extension  of  certain 
other  leases  and  agreements,  the  first  of  which  took  effect  on  or 
about  May  1, 1880,  and  also  two  other  leases  of  adjoining  property  ; 
it  being  intended  that  all  of  the  i-ights,  property,  powers,  privileges, 
interests  and  estate  of  the  party  of  the  first  part,  whether  as  lessee, 
ftssignce  or  otlierwjse,  under  or  in  any  of  the  aforesaid  leases  or 
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agreements,  or  other  instruments  in  relation  to  the  whole  or  any 
part  of  said  property  above  referred  to,  and  any  rights  thereunder 
or  in  connection  therewith,  should  be  comprehended  in  and  be  so  far 
as  was  necessary  or  proper  included  in  and  passed  by  said  instrument ; 
tlmt  the  party  of  the  iii*st  part  had  erected  or  caused  to  be  erected 
the  buildings  now  on  said  premises  and  owned  the  same,  together 
with  the  fixtures  therein  and  thereto  annexed,  and  had  certain 
rights,  estates  and  privileges  in  connection  therewith,  and  owned  the 
personal  property,  being  the  furniture  and  all  personal  property 
contained  therein  or  connected  therewith,  and  used  in  or  convenient 
for  use  in  connection  with  his  business  as  proprietor  of  the  Marl- 
borough Hotel;  and  also  recites  that  the  party  of  the  first  part  con- 
trols all  the  rights,  property  and  interest  of  the  siud  lessee  men- 
tioned. The  agreement  provided  that  the  party  of  the  first  part,  in 
consideration  of  the  sum  of  $400,000,  agreed  for  himself,  his  heirs, 
executoi*8,  administrators  and  assigns,  to  sell,  assign,  transfer,  con- 
vey and  deliver,  or  caused  to  be  sold,  assigned,  transferred,  conveyed 
and  delivered  nnto  the  party  of  the  second  part,  his  heirs,  execiitore, 
administrators  and  assigns,  the  said  (food ridge,  Everhart  and  Brad- 
ley leases,  and  the  property,  estate,  rights  and  interests  covered 
thereby  or  any  of  them,  including  any  claim  in  coimection  with  the 
assessments  or  taxes  of  189W  and  1900,  together  with  the  building 
or  buildings  erected  on  the  Goodridge  property,  and  all  the  machin- 
ery, fixtures,  furniture  and  personal  propei-ty  of  every  kind  and 
nature  of  the  MarlSorough  Hotel ;  and  the  party  of  the  second  part 
(plaintiff)  agreed,  in  consideration  of  the  said  assignment,  transfer, 
sale,  delivery  and  conveyance,  to  pay  to  the  party  of  the  first  part, 
his  executors,  administrators  or  assigns,  the  sum  of  $400,000  — 
$200,000  by  assuming,  or  causing  to  be  assumed,  two  mortgages 
upon  the  Goodridge  property,  and  the  further  sum  of  $200,000 
as  follows :  In  bonds  of  a  hotel  company  by  a  mortgage,  as  in 
said  agreement  thereafter  desci-ibed,  the  sum  of  $50,000  in  said 
bonds;  by  the  party  of  the  second  part  paying  or  assuming  to 
the  satisfaction  of  the  holders  of  the  Goodridge,  Everhart  and 
Bradley  leases  any  rentals,  taxes,  assessments,  water  rates,  inter- 
est or  other  sums  that  might  be  duo  under  or  on  such  leases;  and 
the  balance  of  the  said  $200,000  to  be  paid  to  the  party  of  the 
first  part  in  cash  at  the  time  of  the  execution  of  the  convey- 
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aiice,  assignment,  transfer  and  delivery  of  the  property  and  busi- 
ness above  refei-red  to  and  the  passing  of  the  title  thereof.  It 
was  further  understood  that  the  party  of  the  second  part  pro- 
posed to  take  over,  or  cause  to  be  taken  over,  the  said  hotel,  leases, 
propei'ty  and  business  to  and  into  tlie  name  of  a  corpoi-ation  to  l>e 
duly  formed  under  the  laws  of  the  State  of  Xew  York  which  should 
be  satisfactory  to  the  said  Clark  and  Iselin,  trustees,  aud  that  the 
said  corporation  would  issue  bonds  and  a  mortgage  ui>on  the  ab:»ve- 
mentioned  leases  and  its  right  and  title  therein,  and  upon  all  the 
buildings,  etc.,  acquired  by  it,  subject  only  to  the  liens  and  incum- 
brances as  above  set  forth,  the  said  mortgage  and  bonds  not  to 
exceed  in  amount  the  sum  of  $200,000.  The  agreement  was  then 
conditioned  upon  the  party  of  the  second  part,  his  executors, 
administrators  or  assigns,  obtaining  from  the  owners  of  the  Good- 
ridge  property  such  a  lease,  or  agreement  for  such  a  lease,  to  com- 
mence May  1,  1907,  and  to  extend  for  twenty-one  years,  at  the 
annual  rental  of  $45,000,  payable  monthly  in  advance,  with  the 
taxes,  assessments,  etc. ;  that  the  assignment  of  the  said  leases  and 
other  papers  necessary  or  proper  to  carry  out  the  agreement  were 
to  be  executed  and  delivered  on  the  8th  day  of  September,  1904 ; 
interest,  rent  and  premiums  on  insurance  policies  to  be  adjusted 
and  paid  as  the  interests  of  the  several  parties  might  appear.  The 
time  for  the  completion  of  this  contract  was  extended  by  the  con- 
sent of  the  parties  from  time  to  time  to  the  3d  day  of  November, 
1904.  In  the  meantime  a  question  had  arisen  as  to  the  power  of 
the  trustees  of  Goodridge  to  make  a  lease  which  would  continue  for 
the  period  that  tlie  leases  and  renewals  thereof  were  to  continue. 
Negotiations  were  had  with  tlie  trustees  of  Goodridge's  estate,  who 
were  willing  to  give  a  new  lease,  but  in  consequence  of  the  ques- 
tion as  to  their  power  to  lease,  the  plaintiff  was  not  willing  to  com- 
plete the  transaction  until  such  a  new  lease  had  been  authorized,  or 
the  old  lease  which  tlie  plaintiff  undertook  to  transfer  had  been 
validated  by  some  judicial  proceeding,  and  there  was  evidence  tend- 
ing to  show  that  the  executors  of  Goodridge  had  agreed  to  com- 
mence some  proceeding  which  would  validate  the  lease  or  authorize 
a  new  lease  for  the  term  that  the  plaintiff  desired. 

On  the  29tli  day  of  September,  1904,  an  agreement  was  executed 
between  the  Goodridge  trustees  aud  the  beueficiaries  under  the  will 
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of  Charlotte  M.  Goodridge,  consenting  to  the  assignment  of  the 
lease  by  Todd,  and  the  trustees  agreeing  to  execute  a  new  lease  of 
the  premises,  a  copy  of  which  lease  was  annexed  to  tlie  agreement ; 
and  it  was  further  agreed  that  the  assignment  by  Todd  and  tlie 
execution  and  delivery  of  the  new  lease  should  be  consunnnated  on 
the  17th  day  of  October,  1904.  Finally,  on  the  2()th  of  October, 
1904,  a  supplemental  agreement  was  made  between  the  trustees 
and  those  interested  in  the  estate  of  Charlotte  M.  Goodridge  and 
the  plaintiff,  which  reaffirmed  the  agreement  of  September  29, 
1004,  and  which  also  provided  that,  "subject  to  the  adjustment  of 
such  details  in  a  manner  to  be  agreed  npon  by  the  respective  attor- 
neys named  below,  the  final  performance  and  closing  of  the  con- 
tract is  hereby  adjourned  until  the  first  day  of  November,  1904,  or 
to  such  other  time  or  times  as  may  be  hereafter  agreed  upon  by 
said  attorneys,"  and  the  performance  of  this  contract  was  subse- 
quently adjourned  to  the  3d  of  November,  1904. 

Th'.vs  the  final  condition  of  the  contract  between  the  ))laintiff 
and  the  defendant  Todd,  and  between  the  plaintiff  and  the  trustees 
and  those  interested  in  the  estate  of  Charlotte  M.  Goodridge,  both 
stood  adjourned  to  the  3d  of  November,  1904.  At  that  time  it  is 
conceded  that  the  plaintiff  was  not  ready  to  perform  either  of  these 
contracts.  No  proceedings  had  been  commenced  to  validate  the 
lease,  nor  had  the  trustees  received  any  express  authority  to  execute 
a  lease  of  the  premises ;  and  the  plaintiff  claimed,  and  was  sustained 
by  the  title  company  to  whom  the  question  as  to  the  validity  of  the 
lease  had  been  submitted,  that  the  trustees  of  the  estate  of  Good- 
ridge had  no  authority  to  execute  a  lease  which,  including  renewals, 
would  extend  beyond  the  termination  of  the  trust.  It  is  evident 
that  the  plaintiff  refused  to  complete  his  contract  until  he  could  get 
a  lease  that  the  title  company  would  accept,  and  that  the  title  com- 
pany would  not  accept  a  lease  for  the  full  term,  including  the 
renewal  which  the  Goodridge  trustees  and  those  interested  in  the 
estate  could  execute.  At  any  rate,  the  plaintiff  never  did  offer  to 
complete  his  contract,  and  never  was  in  a  position  to  complete  it. 
After  November  3,  1904,  nothing  seems  to  have  been  done  in  rela- 
tion to  the  carrying  out  of  the  contract,  and  the  time  within  which 
it  was  to  be  performed  not  having  been  extended  by  any  agreement, 
the  trustees  of  Mrs.  Goodridge  and  those  interested  in  her  estate 
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served  a  notice  upon  the  plain tifE  that  they  had  been  at  all  times 
ready  to  perform  the  agreement  dated  September  twenty-ninth,  and 
tliat  they  would  be  ready  at  all  times  to  perform  the  agreement 
before  tlie  22d  of  November,  1004,  ui)()n  notice  to  them  or  their 
attorney  of  a  time  and  place  at  whicli  the  plaintiff  would  be  read}' 
to  perform,  and  tliat  in  default  of  such  notice  they  would  attend  at 
the  office  of  tlieir  attorney  on  the  22d  day  of  November,  1904,  at 
one  o'clock  p.  m.,  prepared  and  ready  to  perform  said  agreement  on 
their  part,  and  tliat  if  the  [>laintiflf  did  not  attend  at  that  time  and 
perform  said  agreement  on  his  part,  said  agreement  would  be  termi- 
nated and  at  an  end,  and  would  be  so  considered  by  the  undersigned. 
This  was  signed  by  tlie  executors  of  Mrs.  Goodridge  and  those  inter- 
ested in  her  estate  by  their  attorney.  On  November  twenty-second 
the  plaintiff  did  not  perform,  and  on  November  twenty  third  lie 
served  a  notice  on  the  trustees,  in  which  he  stated  that  he  M'onld  be 
ready  and  able  to  perform  said  contract  on  his  part,  and  was  willing 
to  do  so,  provided  the  other  parties  to  said  contract  performed  it  on 
their  part.  He  asserted  that  tlie  other  parties  to  the  contract  were 
not  able  at  that  time  to  perform  the  same  on  their  part,  and  that 
they  had  not  tendered  on  their  ]mrt  proper  performance  of  said 
contract ;  and  the  plaintiff  then  demanded  that  the  trustees  and 
Todd  take  such  action  as  should  be  necessary  to  put  themselves  in  a 
position  to  lawfully  and  fully  perform  the  said  contract,  and  for 
such  purpose  the  plaintiff  offered  to  adjourn  or  postpone  the  closing 
of  said  contract  for  a  reasonable  time.  The  plaintiff,  therefore, 
having  failed  to  perform  on  the  day  fixed,  and  having  claimed  that 
the  other  parties  to  the  agreement  were  unable  to  i)erforin,  the 
trustees  and  those  interested  in  the  estate  of  Mrs.  Goodridge  and 
Todd  made  a  new  contract  with  the  Sweeney-Tierney  Company, 
and  the  lease  and  hotel  and  other  property  were  transferred  to  it 

The  question  in  dispute  necessarily  depends  upon  the  question  as 
to  whetlier  a  transfer  by  Todd  to  the  plaintiff  of  the  leases  as  they 
existed  was  a  compliance  with  this  contract  or  whether,  in  order  to 
comply  with  tlie  contract,  Todd  had  to  tender  to  the  plaintiff  the  trans- 
fer of  a  lease  which  would  be  a  valid  lease  for  the  period  of  the  various 
renewals  provided  for  therein.  In  other  words,  whether  there  was 
an  implied  covenant  that  the  lease  and  all  renewals  were  valid  so 
that  they  could  be  enforced,  and  the  plaintiffs  claim  on  this  appeal 


Digitized  by  VjOOQIC 


Pratt  v.  Clakk.  G39 


App.  Div.]  First  Department,  April,  1907. 

is  hased  entirely  upon  tlie  assumption  that  there  was  such  an  implied 
covenant.  The  contract  recites  the  leases  that  were  held  by  Todd, 
and  it  Wiis  those  leases  that  he  agreed  to  transfer.  There  was  no 
covenant  in  the  contract  that  thoi^e  leases  would  insure  to  the  plain- 
tiff the  continuance  of  the  term  or  that  the  covenants  for  renewals 
in  the  lease  were  valid  and  could  be  enforced,  "What  Todd  agreed 
to  do  was  to  transfer  the  leases  that  he  had  and  which  were  recited 
in  the  agreement,  and  what  the  plaintiff  undertook  to  purchase  was 
the  leases  recited  in  the  agreement.  The  agreement  was  conditioned 
upon  the  Goodridge  trustees  being  willing  to  make  a  new  lease,  but 
if  they  were  not  willing  or  able  to  make  a  new  lease  the  only  result 
would  have  been  that  the  plaintiff's  obligation  to  carry  out  the 
transaction  terminated.  There  was  no  default  on  Todd's  part  in 
that  event.  Nor  could  the  plaintiff  hold  Todd  for  a  breach  of  the 
contract  if  tlie  executors  were  unable  or  unwilling  to  execute  thfe 
new  lease  which  the  plaintiff  desired.  The  trustees  and  those  inter- 
ested in  the  estate  of  Goodridge  agreed  to  execute  a  new  lease  and 
they  were  willing  to  execute  it  as  provided  for  in  the  agreement 
between  the  i)laintiff  and  Todd,  but  the  plaintiff  refused  to  accept 
such  a  new^  lease  upon  the  ground  that  the  trustees  could  not  execute 
a  lease  for  a  period  beyond  the  term  of  their  trust,  and  thus  the 
question  stood,  the  plaintiff  refusing  to  complete  because  he  could 
not  get  the  lease  that  he  desired,  the  trustees  and  Todd  being  will- 
ing to  complete,  Todd  to  give  a  transfer  of  the  leases  and  property 
which  were  recited  in  the  contract  and  the  trustees  to  give  the  lease 
contemjdated  in  the  agreement.  Whether  or  not  the  lease  of  the 
trustees  would  have  been  valid  for  a  period  beyond  the  termination 
of  the  trust  it  is  not  necessary  for  us  to  determine.  The  trustees 
were  given  by  the  Goodridge  will  power  to  make  leases,  and 
it  is  not  at  all  clear  that  a  lease  given  in  the  exercise  of  that  power 
would  not  have  been  a  valid  lease  for  such  a  term  as  the  trustees 
saw  fit  to  grant.  But  whether  or  not  the  lease  w^ould  have  been 
good  for  the  whole  period  the  offer  of  Todd  and  the  trustees  to 
perform  their  contract  was  not  at  all  dependent  upon  the  validity  of 
the  lease  for  the  whole  term  which  a  renewal  would  insure  to  the 
lessee,  and  I  think  that  on  the  seventeenth  day  of  November  the 
parties  to  these  agreements  had  the  right  to  require  the  plaintiff 
either  to  complete  his  contract  and  accept  what  Todd  agreed  to  give 
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him  as  a  completion  of  the  contract  or  that  the  contract  shonh'i 
terminate. 

It  seems  to  me  that  tliis  question  is  whether  or  not  the  i)lHintift 
was,  under  tlie  contract  with  Todd  and  the  trustees  and  tliose  inter- 
ested in  tlie  Goodridge  estate,  hound  to  Jiccept  from  them  the  trans- 
fer which  they  were  able  and  ready  to  give,  inchiding  the  new  lease  ; 
so  that  on  the  execution  of  such  transfers  and  conveyances  and  the 
new  lease  hy  the  trustees  and  those  interested  in  the  Goodridge 
estate,  Todd  and  the  Goodridge  estate  had  complied  with  their  con- 
tract. 1  think  such  a  transfer  and  new  lease  were  a  coniplianee  with 
the  contract,  and  that  the  plaintiff  was  then  in  default.  Tliis  being 
the  situation,  it  was  within  the  right  of  the  trustees  and  Todd  to 
insist  that  the  plaintiff  perform  his  contract  h}'  a  day  named,  giving 
him  a  reasonable  time  to  perform,  and  upon  his  failure  to  perform 
declare  the  contract  at  an  end.  The  notice  that  was  given  to  the 
plaintiff  to  perform  on  or  before  the  twenty -second  day  of  November 
formally  took  this  position  :  that  the  trustees  and  Todd  were  ready 
and  willing  to  perform  the  contracts,  and  they  required  the  plaintiff 
to  perforin  on  his  part.  He  made  no  ol)jection  to  the  fact  that  the 
time  was  not  sufficient ;  he  requested  no  further  time,  but  took  his 
stand  upon  the  position  that  Todd  and  the  estate  of  Goodridge  were 
not  able  to  perform,  and  that  he  would  not  accept  the  transfers  and 
the  new  lease  as  a  performance  of  the  contract.  Under  such  cir- 
cumstances it  seems  to  me  that  there  was  no  ground  u|)on  which 
the  plaintiff  could  maintain  an  action  for  specific  performance. 
There  never  was  any  question  as  to  Todd's  title  to  the  lease,  or  as 
to  his  power  to  give  a  good  transfer  of  the  interest  in  the  lease  that 
he  had  ;  and  that  was  all  he  undertook  to  do. 

For  this  reason  I  think  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

Pattkrson,  p.  J.,  Laughlin,  Houghton  and  Lambkut,  JJ., 
concurred. 

Judgment  aifirmed,  with  costs. 
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Edward    Mitchell,    Eespondent,    v.    Elisabeth    Mills    Eeid, 

Appellant. 

First  Department,  April  5,  1007. 

&eal  property '  easements  in  light  and  air  created  by  deed— grantees 
take  subject  thereto. 

A  perpetual  easement  in  light  and  air  when  created  by  deed  runs  with  the  land, 
and  the  rights  and  obligations  thereof  pass  to  the  grantees  of  the  dominant  and 
servient  tenements. 

The  owner  of  lands  sold  a  portion  in  the  center  of  a  plot,  granting  easements  in 
light  and  air  over  an  adjoining  portion  specified  and  reserving  the  same  ease- 
ments for  the  benefit  of  the  portion  not  sold.  Thereafter  the  owner  conveyed 
to  the  defendant  a  portion  of  the  lands  which  included  the  portion  servient  to 
the  easement,  and  also  conveyed  to  the  plaintiff  other  portions  entitled  to  the 
benefits  of  said  easements,  both  deeds  reciting  the  existing  easements. 

Held,  that  the  plaintiff  was  entitled  to  an  easement  in  light  and  air  over  the  por- 
tion servient  thereto  conveyed  to  the  defendant,  and  that  the  defendant  could 
not  obstruct  the  light  and  air  by  building  upon  said  portion. 

Appeal  by  the  defendant,  Elisabeth  Mills  Eeid,  from  a  portion 
of  a  judgment  of  the  Supreme  Court  in'  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
16th  day  of  November,  1905,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term. 

Henry  W.  Saoketty  for  the  appellant. 
John  M.  BowerSy  for  the  respondent. 

Ingraham,  J. : 

Prior  to  January  15,  1884,  Henry  Villard  was  the  OMmer  of  a 
piece  of  land  on  the  east  side  of  Madison  avenue,  between  Fiftieth 
and  Fifty-first  streets,  in  the  city  of  New  York,  and  with  a  depth  of 
175  feet  easterly  from  Madison  avenue.  Contemplating  the 
improvement  of  this  property,  he  had  a  map  of  it  made,  which 
was  dated  May  16,  1883,  and  was  filed  in  the  office  of  the  register 
of  the  county  of  New  York  on  January  15,  1884,  and  is  aa  follows : 
App.  Div.— Vol.  CXVIII.        41 
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This  map  shows  a  plot  on  the  northeast  comer  of  Fiftieth  street 
and  Madison  avenue  of  sixty  feet  on  Madison  avenue,  and  one  hun- 
dred feet  on  Fiftieth  street  that  was  marked  A ;  adjoining  that  on 
the  east  was  a  small  strip  of  land  extending  from  Fiftieth  street 
about  five  feet  in  width  and  twenty-nine  feet  eight  inches  in  deptli 
marked  P ;  in  the  rear  of  tliis  strip  of  land  there  was  laid  out  a  plot 
of  seventeen  feet  nine  inches  in  width  and  thirty-five  feet  in  depth 
adjoining  plot  A,  the  corner  plot  on  the  east  marked  O ;  to  the 
north  of  plot  O  there  was  a  plot  of  ground  thirty-five  feet  nine 
inches  in  width,  one  hundred  and  one  feet  ten  inches  in  depth 
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marked  L  on  the  map.  There  was  also  laid  out  a  small  piece  of  land 
at  the  intersection  of  the  easterly  line  of  O  and  southerly  line  of  L 
eighteen  feet  nine  inches  by  ten  feet  marked  N  upon  the  map,  and 
a  plot  of  land  fronting  on  Fiftieth  street,  seventy-five  feet  by  sixty- 
four  feet  eight  inches,  which  was  bounded  on  the  west  by  plots 
P,  O  and  N,  marked  M. 

There  was  also  laid  out  upon  the  plan  a  plot  of  land  fronting  on 
Madison  avenue  commencing  sixty  feet  north  of  Fiftieth  street, 
eighty  feet  ten  inches  in  width  by  seventy-three  feet  two  inches  in 
depth  which  was  to  be  an  open  court,  furnishing  an  entrance  to  the 
lionses  on  the  comer  of  Fiftieth  street  and  Fifty-first  street  and 
Madison  avenue  and  also  an  entrance  to  plots  L  and  K  on  the  map, 
tlie  plans  thus  indicating  certain  portions  of  the  property  to  be 
covered  with  buildings  and  certain  other  portions  to  be  free  of 
buildings  for  the  benefit  of  the  property  adjoining. 

Some  time  in  1883  Villard  commenced  building  a  house  on  the 
corner  of  Fiftieth  street  and  Madison  avenue  now  owned  by  the 
defendant,  and  it  was  nearly  completed  when  A.  H.  Holmes  pur- 
chased plot  L  upon  which  Holmes  proceeded  to  build  a  house  which 
was  completed  in  May,  J884.  The  conveyance  to  Holmes  was  dated 
the  27th  of  December,  1883.  This  conveyance  was  made  before 
the  filing  of  the  map  in  question,  which  was  not  referred  to  in  the 
description  of  the  property.  Tlie  premises  w^ere  described  by  metes 
and  bounds  and  an  analysis  of  this  deed  is  essential  to  the 
determination  of  the  question  here  presented. 

The  property  conveyed  is  described  as  a  certain  lot,  piece  or  parcel 
of  land  being  "  in  that  certain  block  of  land  bounded  northerly  by 
Fif ty-firet  street ;  easterly  by  Fourth  avenue ;  southerly  by  Fiftieth 
street ;  and  westerly  by  Madison  avenue."  The  premises  conveyed 
being  bounded  and  described  as  follows :  Beginning  at  a  point  on  the 
center  line  of  said  block  distant  seventy-three  feet  two  inches  east- 
wardly  from  the  easterly  line  of  Madison  avenue,  running  thence  east- 
wardly  along  the  center  line  of  the  said  block  one  hundred  and  one 
feet  and  ten  inches ;  thence  southwardly  and  parallel  with  Madison 
avenue  thirty-five  feet  nine  inches ;  thence  westwardly  and  parallel 
with  the  said  center  line  of  said  block  severity-five  feet ;  thence  north- 
wardly parallel  with  Madison  avenue  six  feet ;  thence  westwardly 
parallel  with  the  center  line  of  the  block  twenty-six  feet  ten  inches ; 
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and  tlience  nortliwardly  and  parallel  with  Madison  avenue  twenty- 
nine  feet  nine  inches  to  the  point  or  place  of  beginning.  There 
was  thus  conveyed  a  plot  of  ground  in  the  middle  of  the  block 
and  with  it  there  was  also  conveyed  "  a  perpetual  right  and  ease- 
ment of  light,  air,  prospect,  ingress,  and  egress  upon,  over  and 
across  all  that  certain  parcel  of  land  adjoining  and  west  of  the  said 
premises"  particularly  described  by  metes  and  bounds,  being  the 
open  courtyard  marked  B  upon  the  map ;  "  which  said  parcel  of 
land  last  described  is  to  be  used  in  common  by  the  parties  liereto 
and  their  heirs  and  assigns  and  other  owners  of  land  adjoining 
the  same,  on  the  northerly,  easterly  and  southerly  sides  thereof,  as 
an  ornamental  court  yard  and  for  no  other  purpose."  There  was 
also  granted  "  a  perpetual  right  and  easement  of  light,  air,  prospect, 
ingress  and  egress  upon,  over  and  across  a  certain  parcel  of  land  and 
courtyard  adjoining  and  south  of  the  premises  hereby  conveyed," 
which  was  also  described  by  metes  and  bounds,  which  was  plot  O 
upon  the  map ;  and  also  a  right  of  way  and  passage  five  feet  in 
width  and  seven  feet  in  height  above  the  level  of  the  sidewalk  in 
Fiftieth  street,  from  the  courtyard  last  above  described,  namely,  plot 
O  on  the  map,  to  the  northerly  side  of  Fiftieth  street,  the  westerly 
line  of  said  right  of  way  being  distant  one  hundred  and  one  feet 
easterly  from  and  parallel  with  the  easterly  line  of  Madison  avenue, 
together  with  the  right  to  have  and  maintain  a  vault,  coal  chute  and 
sewer  pipes  beneath  the  surface  of  said  last-mentioned  courtyard 
and  right  of  way  as  the  same  now  are  in  connection  with  the  dwelling 
house  erected  upon  the  premises  thereby  conveyed.  There  was  also 
granted  "a  perpetual  easement  of  light  and  air  over  and  across  that 
certain  parcel  of  land  adjoining  the  court  yard  last  above  described 
on  the  easterly  side  thereof  and  adjoining  the  premises  hereby  con- 
veyed" and  described  by  metes  and  bounds,  which  was  plot  N  upon 
the  map. 

Under  this  grant  Holmes  entered  into  possession  of  the  premises 
conveyed  to  him,  with  the  various  easements  over  the  adjoining 
plots  of  laud  secured  to  him  by  this  conveyance,  and  which  he  still 
continues  to  hold,  occupy  and  enjoy. 

Villard  remained  the  owner  of  plots  A  and  M,  A  being  the  prop- 
erty upon  which  he  erected  his  dwelling  house  and  M  being  the 
plot  of  ground  to  the  east  seventy-live  feet  on  Fiftieth  street  by 
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sixty-four  feet  eight  inches  in  depth.  Subsequent  to  the  convey- 
ance to  Holmes,  Yillard  and  wife  conveyed  to  William  Endicott, 
Jr.,  and  Horace  White,  all  this  block  of  laud,  excepting  and  reserv- 
ing therefrom  the  property  conveyed  to  Holmes,  and  also  the 
property  adjoining  Holmes  on  the  north,  which  had  been  conveyed 
to  Adams,  and  the  easements  appurtenant  thereto  in  trust  to  pay 
the  interest  upon  mortgages  and  the  taxes  and  assessments  of  the 
property ;  to  carry  out  and  fulfill  the  existing  contracts  for  the 
improvement  of  all  the  said  premises  and  for  the  completion  of  the 
buildings  now  in  process  of  construction  and  completion,  so  that  all 
of  said  premises  should  be  free  and  clear  of  all  liens  or  claims  of 
mechanics  or  materialmen  or  otherwise ;  to  satisfy  any  indebtedness 
owing  by  Villard  to  a  railroad  company  named,  and  to  pay  over 
the  rest,  residue  and  remainder  of  the  said  premises  to  Mrs.  Villard, 
with  power  to  mortgage,  lease  or  otherwise  dispose  of  or  sell  at 
private  or  public  sale  for  cash  or  otherwise  any  part  of  the  said 
premises. 

On  the  28th  of  January,  1884,  by  an  instrument  in  which  Villard 
and  wife  were  parties  of  the  first  part,  Endicott  and  White  as  trus- 
tees parties  of  the  second  part,  and  Holmes  party  of  the  third  part, 
which  recited  the  purchase  of  this  tract  of  land  by  Villard  with  a  view 
to  the  building  upon  and  division  of  tlie  same  in  the  manner  shown 
upon  a  map  or  survey  of  the  same  which  had  been  filed  in  the  office 
of  the  register  of  the  city  and  county  of  New  York  on  the  15th 
day  of  January,  1884 ;  that  while  so  seized  of  the  said  premises  he 
sold  to  Holmes  in  fee  simple  that  portion  of  the  said  lands  and  prem- 
ises designated  in  the  said  map  or  survey  by  the  letter  L,  "together 
with  certain  easements  of  light,  air,  prospect,  view,  passage,  way, 
ingress  and  egress  over  portions  of  the  premises  laid  down  in  said 
map  or  survey  and  thereon  designated  as  parcels  B,  N,  O,  P,  as 
appurtenant  to  said  parcel  L  ;  "  that  the  "said  deed  to  the  party  of 
the  third  part  fails  to  grant  and  convey  an  undivided  share  or  interest 
in  the  parcel  of  land  or  court  yard  designated  on  said  map  or  sur- 
vey by  the  letter  B  and  tlie  color  Green  and  also  fails  to  grant  and 
convey  the  easements  of  way,  passage,  ingress  and  egress  over  and 
upon  said  parcels  O  and  P  as  sole  and  exclusive  easements  as  it  was 
the  intent  of  said  parties  to  said  deed  should  be  done.  Now,  there- 
fore, this  Indenture  witnesseth :  That  the  said  parties  of  the  first  and 
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second  parts  for  the  better  fulfilment  of  tlie  undenstanding  and  agree- 
ment aforesaid  and  to  correct  the  errors  or  omissions  aforesaid  in  said 
last  mentioned  deed  of  conveyance  *  *  *  have  confirmed  and 
hereby  do  confirm  unto  the  said  party  of  the  third  part  and  to  his 
heirs  and  assigns  forever  all  and  singular  the  property,  premises, 
rights  and  easements  granted  in  and  by  the  aforesaid  deed  of  con- 
veyance to  said  party  of  the  third  part  and  in  addition  thereto  have 
granted,  bargained,  sold,  conveyed  and  confirmed,  and  by  these  pres- 
ents do  grant,  bargain,  sell,  convey  and  confirm  unto  the  said  party  of 
the  third  part  to  his  heirs  and  assigns  forever"  the  courtyard  shown 
upon  the  said  map  by  the  letter  B ;  and  also  a  "  perpetual,  full, 
unrestricted,  sole  and  exclusive  easement  and  right  of  way,  passage, 
ingress  and  egress  over  and  upon  said  parcel  of  land  designated  on 
said  map  or  survey  by  the  letter  O  and  the  color  Indian  Ink  and  every 
part  and  parcel  thereof,  free  from  the  use,  control  and  interference 
of  any  person  or  persons  whomsoever  but  reserving  to  the  owners  of 
parcels  A  a^id  Mow  said  map  or  survey  adjoining  said  parcel  O  on 
the  easterly  and  westerly  sides  thereof  easements  of  light,  air  and 
prospect,  from  and  over  tlie  same,  as  in  said  deed  of  conveyance  to 
the  party  of  the  third  part  the  same  are  mentioned  or  reserved."  The 
party  of  the  third  part.  Holmes,  then  covenanted  to  keep  and  main- 
tain the  inner  courtyard  at  or  near  the  average  level  of  the  sidewalk 
in  Fiftieth  street  opposite  the  entrance  to  the  passage  or  way  desig- 
nated on  said  map  or  survey  by  the  letter  P;  and  also  a"  perpetual, 
full,  sole  and  conclusive  easement  and  right  of  way,  passage,  ingress 
and  egress  at  the  grade  of  the  sidewalk  in  front  thereof  five  feet  in 
width  and  seven  feet  in  height  above  said  grade  over,  upon  and 
across  said  parcel  or  strip  of  land  designated  on  said  map  or  survey 
by  the  letter  P  to  and  from  Fiftieth  street,  free  from  the  use,  control 
or  interference  of  any  person  or  persons  whomsoever." 

It  is  important  to  consider  the  easements  or  rights  to  which  these 
three  parcels,  N,  O  and  P,  had  been  subjected  by  these  conveyances. 
The  title  still  remained  in  Villard,  or  Endicott  and  White,  as  trustees 
for  Villard ;  but  Holmes  had  acquired  easements  appurtenant  to 
the  premises  acquired  by  him  to  which  these  three  parcels  of  laud 
were  subject.  It  is  quite  apparent,  both  from  the  plan  or  survey 
and  from  the  nature  of  the  buildings  that  had  been  erected  upon 
these  premises  and  the  covenants  in  these  deeds,  that  it  was  the 
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intention  that  neither  parcels  N  jior  O  should  be  built  upon,  with 
the  exception  of  a  building  upon  N  which  was  not  to  exceed 
the  iiret  story  above  the  parlor  floor  of  the  building  erected  upon 
the  property  acquired  by  Holmes,  and  that  these  two  pieces  of 
property  should  be  used  as  open  courtyards  for  the  benefit  of 
Holmes'  property  and  for  the  two  pieces  of  property  retained  by 
the  grantors,  being  plots  A  and  M  on  the  map.  Under  this  second 
Holmes  deed  the  grantors  expressly  reserved  to  the  owners  of  par- 
cels A  and  M  on  the  map  or  survey  adjoining  parcel  O  on  the 
easterly  and  westerly  sides,  easements  of  light,  air  and  prospect  from 
and  over  the  same,  and  Holmes  covenanted  to  keep  and  maintain 
said  inner  court  O  at  or  near  the  average  level  of  Fiftieth  street 
There  was  thus  granted  to  Holmes  easements  over  plot  O  and  N 
and  at  the  same  time  there  was  reserved  as  appurtenant  to  plots  A 
and  M  the  same  easements  over  plot  O.  These  easements  thereby 
became  appurtenant  to  the  three  pieces  of  property,  A,  L  and  M. 
The  legal  title  still  remained  in  the  grantors,  then  vested  in  Endicott 
and  White  as  trustees,  but  that  legal  title  was  subject  to  these  ease- 
ments, one  in  favor  of  plot  L,  one  in  favor  of  plot  A,  and  one  in 
favor  of  plot  M.  It  is  quite  evident  that  these  were  intended  to 
run  with  the  land  as  appurtenant  to  these  several  plots  of  land,  each 
of  which  abutted  on  plots  O  and  P.  So  long  as  plots  A  and  M  and 
the  fee  of  plots  N,  P  and  O  remained  in  the  same  persons  they 
could  do  as  they  liked  with  these  plots,  subject,  of  course,  to  the 
easements  conveyed  to  Holmes  as  appurtenant  to  his  property. 

A  dwelling  house  had  been  erected  on  plot  A  to  which  there  had 
been  reserved  easements  over  plot  O,  but  no  building  had  been 
erected  on  plot  M.  By  a  conveyance  made  on  the  9th  day  of 
January,  1886,  Endicott  and  White  as  trustees  under  the  deed  of 
Villard  as  parties  of  the  first  part;  The  Oregon  Railway  and  Navi- 
gation  Company,  the  corporation  in  whose  favor  the  trust  existed 
Huder  such  deed,  of  the  second  part,  and  Henry  Villard,  of  the 
third  part,  conveyed  to  Fanny  Garrison  Villard,  wife  of  the  said 
Henry  Villard,  the  property  conveyed  to  the  trustees  by  the  deed  of 
1883,  describing  these  various  parcels  of  land  by  metes  and  bounds 
according  to  this  map  or  survey  and  which  included  parcels  A,  M, 
N,  O  and  P  subject  to  the  covenants  as  to  nuisances  and  buildings 
contained  in  two  certain  conveyances  specified  with  the  benefits  of 
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and  "  subject  to  the  conditions  of  a  cei*tain  deed  dated  the  twenty- 
seventh  day  of  December,  1883,  executed  by  Henry  Villard  and 
Fanny  Garrison  Villard,  his  wife,  to  Artemas  H.  Holmes  and 
recorded  *  *  * ;  and  also  with  the  benefits  of  and  subject  to 
the  conditions  of  a  certain  other  deed  bearing  date  the  twenty- 
eighth  day  of  January,  1884,  executed  by  said  Henry  Villard  and 
others  to  Artemas  H.  Holmes  and  recorded,"  etc.  Fanny  Garrison 
Villard  thus  having  become  the  owner  of  plots  A,  M,  N,  O  and  P, 
subject  to  the  easements  appurtenant  to  plot  L  owned  by  Holmes, 
on  the  8th  day  of  November,  1886,  conveyed  to  the  defendant  a 
plot  of  land  on  the  northerly  side  of  Fiftieth  street  beginning  at 
the  comer  formed  by  Fiftieth  street  and  Madison  avenue  and 
extending  eastwardly  on  Fiftieth  street  one  hundred  and  twenty- 
five  feet.  This  included  plot  A  and  part  of  plot  M,  one-half  of 
plot  N  and  the  whole  of  plots  O  and  P,  with  the  following  reserva- 
tion :  "  Keeerving  herefrom  to  the  owners  of  the  remaining  portions 
of  the  parcel  of  land  designated  by  the  letter  *  M '  on  the  certain 
map  of  the  property  of  Henry  Villard  filed  in  the  oflice  of  the 
register  of  the  county  of  New  York,  January  15th,  1884,  »  *  * 
the  reservations  contained  and  mentioned  in  the  deed  of  said 
Henry  Villard  and  others  to  Artemas  H.  Holmes  and  recoi-ded  in 
Liber  1770  of  Conveyances,  page  377,  in  the  oflice  of  the  register 
aforesaid  in  relation  to  the  parcel  of  land  designated  by  the  letter 
O  on  said  map." 

This  conveyance  was  subject  to  the  several  conditions,  covenants, 
easements,  restrictions  and  obligations  contained  in  the  deeds  from 
Villard  and  wife  to  Holmes  dated  the  27th  of  December,  1883,  so 
far  as  the  same  related  to  the  courtyard  fronting  on  Madison  avenue, 
and  "  to  the  easements,  covenants  and  privileges  therein  contained  as 
to  the  smaller  court  yards  N  and  O  and  the  passage  way  P  as  shown 
on  said  map ; "  and  also  to  deed  made  by  Villard  and  wife  and 
others  to  Artemas  H.  Holmes  dated  January  28, 1884,  "  so  far  only 
as  the  same  relates  to  the  said  court  yard  fronting  on  Madison  ave- 
nue therein  *  *  *  and  to  the  easements,  covenants  and  privi- 
leges therein  contained  as  to  the  smaller  court  yards  N  and  O,  and 
the  passage  way  P,  as  shown  on  said  map."  By  this  conveyance 
the  title  to  lots  A  and  M  were  severed.  Defendant  became  tlie 
owner  of  lot  A  and  the  westerly  twenty-five  feet  of  lot  M,  the 
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grantors  still  retaining  the  fee  of  the  remaining  portion  of  lot  M. 
There  was  reserved,  however,  to  the  grantor  as  tlie  owner  of  tlie 
remaining  portion  of  lot  M  as  appurtenant  to  the  portion  of  lot  M 
retained,  the  reservation  contained  and  mentioned  in  the  deed  from 
Endicott  and  White,  as  trustees  of  Villard,  to  Holmes  dated  the  9th 
day  of  Januarj',  1886.  As  we  have  seen,  what  was  there  reserved 
to  the  owners  of  parcel  M  was  an  easement  of  light,  air  and  pros- 
pect from  and  over  parcel  O,  as  in  the  first  deed  to  Holmes  the 
same  was  mentioned  or  reserved.  Now,  in  the  first  deed  to  Holmes 
there  was  given  a  perpetual  right  and  easement  of  light,  air,  pros- 
pect, ingress  and  egress  upon,  over  and  across  parcel  O.  The  por- 
tion of  parcel  M  conveyed  to  the  defendant  was,  therefore,  subject 
to  the  easement  reserved  to  the  remaining  portion  of  parcel  M,  that 
of  light,  air  and  prospect  over  parcel  O,  and  that  necessarily  sub- 
jected the  portion  of  parcel  M  conveyed  to  the  same  covenants  or 
easements.  What  the  owner  of  parcel  M  reserved  was  an  easement 
of  light,  air  and  prospect  over  an  interior  courtyard  laid  out  in  the 
middle  of  this  block  upon  which  Holmes  had  an  easement  of  light, 
air,  prospect,  ingress  and  egress,  but  upon  which  there  had  been 
reserved  to  parcel  M  an  easement  of  light,  air  and  prospect.  That 
easement  being  appurtenant  to  the  whole  of  lot  M,  the  owner  of 
lot  M  convej^ed  a  portion  of  it,  reserving  to  the  remainder  the  ease- 
ment that  was  appurtenant  to  the  whole  of  lot  M  so  that  it  became 
appurtenant  to  the  balance  not  conveyed. 

It  seems  to  me  that  this  reserved  an  easement  over  the  portion  of 
lot  M  conveyed  of  light,  air  and  prospect,  so  that  tlie  portion  of  lot 
M  conveyed  could  not  be  used  so  as  to  obstruct  or  interfere  in  any 
way  with  the  easement  which  had  become  appurtenant  to  the 
remainder  of  lot  M  of  a  use  of  plot  O  for  this  purpose.  Any  other 
construction  of  this  covenant  or  reservation  would  necessarily 
destroy  the  effect  of  the  reservation.  The  owner  of  lot  M  had  the 
right  to  so  use  the  lot  as  to  maintain  an  open,  unobstructed  space 
between  lot  O  and  any  part  of  lot  M,  and  when  she  conveyed  a 
part  of  lot  M  with  a  covenant  that  the  remainder  of  the  lot  should 
have  an  easement  of  light,  air  and  prospect  over  lot  O,  she  reserved 
to  herself  a  right  to  use  the  part  of  lot  M  conveyed,  which 
became  appurtenant  to  the  remainder  of  lot  M,  and  to  which  the 
portion  of  lot  M  conveyed  became  subject.     She,  therefore,  haa 
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never  conveyed  the  right  to  obstruct  tlie  portion  of  lot  M  that  slie 
conveyed  in  such  a  way  as  to  prevent  the  full  and  free  use  of  the 
easement  that  was  appurtenant  to  lot  M  over  lot  O. 

The  extent  of  the  reservation  or  easement  over  this  portion  of 
lot  M  which  was  conveyed,  arises  from  the  deed  to  the  defendant 
which  reserved  to  the  grantor  in  that  deed  the  right  to  subject  lot 
O  to  the  easement  that  was  reserved  to  lot  M  in  the  deed  to  Holmes, 
30  that  the  same  should  become  appurtenant  to  the  remainder  of 
lot  M  that  was  not  conveyed,  and  thus  the  portion  of  lot  M 
that  was  conveyed  became  subject  to  the  right  to  have  the  por- 
tion of  lot  M  conveyed  maintained  in  such  a  condition  and  so  unob- 
structed that  the  portion  of  lot  M  reserved  could  enjoy  the  benefits 
of  light,  air  and  prospect  over  lot  O,  and  this  right  thus  reserved 
was  appurtenant  to  all  of  lot  M  that  was  reserved,  so  that  all  of  lot 
M  reserved  could  enjoy  the  easement  over  lot  O. 

The  hardship  insisted  upon  by  the  learned  counsel  for  the  defend- 
ant, that  the  defendant  should  be  the  owner  of  a  lot  upon  which  she 
is  required  to  pay  taxes  and  yet  have  no  use  of  the  lot,  is  the  result 
of  her  accepting  a  conveyance  of  the  property  wliich  reserved 
these  easements  as  appurtenant  to  the  portion  of  the  property  not 
conveyed.  Defendant  owns  the  fee  of  the  lot,  but  she  does  not 
own  and  never  has  owned  the  right  to  obstruct  or  use  this  land  in 
such  a  way  as  to  interfere  with  the  easements  reserved  by  the  owner 
of  the  remainder  of  lot  M  when  the  conveyance  was  made.  The 
defendant  as  well  as  tlie  plaintiff  has  the  benefit  of  the  maintenance 
of  tliis  plot  of  ground  as  an  open  space  for  tlie  benefit  of  her  prop- 
erty. She  also  has  the  right  to  use  it  in  any  way  that  is  not  incon- 
sistent with  the  right  that  the  owners  of  lot  L  and  the  remainder 
of  lot  M  reserved ;  but  her  title  to  the  lot  is  subject  to  the  right  in 
the  land  reserved  by  its  former  owner,  and  which  has  never  been 
conveyed  to  her  and  which  she  never  has  owned,  namely,  the  right  to 
obstruct  the  land  so  as  to  interfere  with  the  easement  to  which  it  is 
subject,  wliich  was  reserved  by  its  former  owner.  By  the  second 
deed  to  Holmes  there  was  reserved  to  the  grantor,  as  the  owner  of 
plots  A  and  M,  this  easement  of  light,  air  and  prospect  to  which 
plot  O  is  subject.  By  the  deed  to  the  defendant  the  owner  of  the 
portion  of  plot  M  conveyed,  reserved  to  herself,  as  the  owner  of  the 
remaining  portion  of  plot  M,  a  right  to  this  easement  over  plot  O 
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as  appurtenant  to  the  remainder  of  plot  M,  and  thus  wiiat  was  con- 
veyed of  plot  M  was  subject  to  tlie  use  by  the  remainder  of  plot 
M  of  that  easement.  Thus  the  title  to  defendant  is  subject  to  this 
easement,  and  when  Mrs.  Villard,  who  had  reserved  to  herself  the 
right  to  use  this  portion  of  plot  M  which  she  had  conveyed  to  the 
defendant,  conveyed  to  the  plaintiflF  the  portion  of  plot  M  adjoining 
the  property  conveyed  to  the  defendant,  she  conveyed  the  property 
"together  with  all  the  privileges,  rights  and  easements  of  light,  air 
and  prospect  over  tlie  parcel  of  land  to  the  west  of  that  above 
described,  namely,  a  parcel  twenty-five  (25)  feet  in  width  on  Fiftieth 
street  and  in  the  rear  sixty-four  (64)  feet  and  eight  (8)  inches  in 
depth  on  each  side  which  t)»e  parties  of  the  fii'st  part,  or  either  of 
them  have  as  owners  of  that  certain  lot,  piece  or  parcel  of  land 
hereinbefore  firstly  described  and  conveyed,  and  as  owners  of  all  the 
remaining  portion  of  the  parcel  designated  by  the  letter  '  M '  on  a 
map  of  the  property  of  Henry  Villard."  The  proposed  building, 
by  the  defendant  would  entirely  cut  off  all  possibility  of  using  any 
easement  over  lot  O  which  was  appurtenant  to  the  plaintiflPs  premises, 
and  was,  I  think,  a  clear  violation  of  this  covenant. 

The  recitals  in  these  various  deeds  clearly  indicate  that  plots  O 
and  N  were  to  be  maintained  as  open  courtyards,  and  the  practical 
construction  of  the  covenants  given  by  all  of  the  parties  who  have 
built  houses  abutting  on  these  parcels  clearly  show,  I  think,  that  it 
was  the  intention  to  constitute  plots  O  and  J^  open  courtyards  for 
the  benefit  of  the  abutting  property.  When  Mr.  Villard  built  his 
residence  he  had  windows  opening  upon  plot  O,  and  his  house  was 
constructed  in  such  a  way  as  to  indicate  that  he  intended  that  it  should 
remain  an  open  courtyard.  The  covenants  in  the  Holmes  deeds  not 
only  granted  to  Holmes  an  easement  in  this  courtyard,  but  imposed 
upon  Holmes  the  obligation  to  keep  and  maintain  the  inner  court  O 
at  or  near  the  average  level  of  the  walk  on  Fiftieth  street  opposite 
the  entrance  to  the  passage  or  way  designated  on  said  map  or  survey 
by  the  letter  P.  The  defendant  having  accepted  the  conveyance  of 
the  part  of  plot  M  conveyed  to  her  which  reserved  to  plot  M  an  ease- 
ment over  plot  O,  she  certainly  was  restricted  from  doing  anything 
that  would  interrupt  or  destroy  the  easement  thus  expressly  reserved 
and  to  which  the  land  that  she  had  purchased  was  subject.  That 
easements  of  this  character  run  with  tlie  land  and  pass  by  a  convey- 
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ance  is  elementary  {Hills  v.  Miller,  3  Paige,  254 ;  Latthner  v.  Liver- 
more^  72  N.  Y.  174),  and  tlie  proposed  building  would  tlius  be  a 
violation  of  the  rights  of  the  plaintiff  for  which  the  plaintiff  was 
entitled  to  relief. 

It  follows,  therefore,  that  the  judgment  appealed  from  must  be 
affirmed,  with  costs. 

Patterson,  P.  J.,  Laughlin,  Clarke  and  Scott,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


The    People    of   the    State    of    New  York,  Respondent,   19. 
Lawrence  P.  Mingey,  Appellant. 

First  Department,  April  5,  1907. 

Crime 'forgery  in  tlie  second  degpree  —  indorsement  of  check -^judg^ 
ment  of  conviction  afOxmed. 

A  defendant  who  knowing  that  the  indorsement  of  the  payee  of  a  check  has 
been  forged,  deposits  the  same  in  his  private  bank  account  for  collection.  Is  guilty 
of  forgery  in  the  second  degree  under  the  provisions  of  sections  520, 521  and  511 
of  the  Penal  Code. 

A  defendant  who  knows  that  the  check  was  obtained  from  the  drawer  in  pay- 
ment of  a  debt  due  the  payee  and  that  the  indorsement  of  the  latter  is  forged, 
and  who  collects  the  money  thereon  Is  guilty  of  an  intent  to  defraud  even 
though  he  intends  to  apply  the  proceeds  upon  an  alleged  claim  against  the  payee. 

Appeal  by  the  defendant,  Lawrence  P.  Mingey,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York,  rendered  on  the  18th  day  of  April,  1906, 
convicting  him  of  the  crime  of  forgery  in  the  second  degree. 

George  M,  Curtis,  for  the  appellant. 

Robert  S.  Johnstone,  for  the  respondent. 

Ingraham,  J. : 

On  or  about  March  30,  1904,  one  E.  M.  Devine  delivered  to  the 
Ross  Lumber  Company,  a  copartnership  doing  business  under  that 
name,  a  check  for  $215,  payable  to  its  order.  That  check  was 
never  indorsed  by  or  with  the  authority  of  such  copartnership.    Sub- 
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sequently  and  on  the  day  of  its  date  there  was  written  on  the  back 
of  this  check  the  words  "  Eoss  Lumber  Co., —  L.  P.  Mingey, 
Atty.,"  and  the  check  was  deposited  by  the  defendant  in  tlie 
Merchants'  Trust  Company,  where  he  had  an  account  to  his  credit. 
It  was  testified  by  the  witnesses  for  the  People  that  this  check  was 
obtained  on  the  day  it  bore  date  by  one  Whitcomb  from  E.  M. 
Devine  in  payment  of  what  was  claimed  to  be  an  indebtedness  from 
Devine  to  the  Ross  Lumber  Company.  Whitcomb  delivered  this 
check  to  one  Men  ton,  at  which  time  it  was  not  indorsed.  Menton 
wrote  the  words  "Ross  Lumber  Co."  and  tried  to  get  it  cashed  by 
the  bank  on  wliich  it  was  drawn,  but,  being  unsuccessful,  went  to 
the  defendant's  office  in  Fifty-fourth  street  in  the  city  of  New 
York.  When  defendant  came  in  Menton  said,  "  I  made  that  col- 
lection;" and  the  defendant  said,  "What  collection?"  Menton 
replied,  "For  the  Ross  Lumber  Company  from  Devine."  The 
defendant  then  said,  "  Tell  us  how  you  done  it ; "  to  which  Menton 
replied, "  The  w^ay  we  planned,"  or  "  The  way  we  suggested ;  *  *  * 
I  have  got  the  check."  The  defendant  said,  "  Let  us  see  it,"  when 
Menton  handed  it  over  to  the  defendant.  The  defendant  took  the 
check  in  his  hand  and  said,  "It  is  endorsed,  who  endorsed  it?"  to 
which  Menton  replied,  "I  did."  The  defendant  then  said  to 
Menton,  "  You  took  an  awful  chance ;"  to  which  Menton  replied  : 
"I  do  not  see  how  I  did.  *  *  *  Supposing  we  call  a  meeting 
of  the  Board  of  Directors  and  get  Mr.  Devine  to  bring  down  his 
books  and  bills  to  this  office,  and  while  they  are  here  what  is 
to  hinder  me  from  taking  out  this  bill  (meaning  a  bill  which  he  had 
brought  up  as  a  receipt  for  the  check)  and  the  check  which  no 
doubt  will  be  attached  to  it,  and  substitute  another  one  which  I 
will  get  from  the  Ross  Lumber  Company."  To  that  the  defendant 
replied,  "That  is  up  to  you."  The  defendant  then  went  to  his 
desk,  wrote  something  on  the  back  of  the  check,  and  handed  it  to  a 
man  in  the  office,  whom  he  told  to  put  it  through  the  bank.  This 
man  then  took  his  hat  and  left  the  place.  Menton  did  not  say  that 
he  had  authority  from  the  Ross  Lumber  Company  to  indorse  this 
check.  Subsequently  the  check  was  deposited  to  defendant's  credit, 
was  paid  by  the  bank  upon  which  it  was  drawn,  and  the  amount  was 
credited  to  the  defendant  in  the  bank  in  which  it  was  deposited. 
Upon  this  evidence  the  People  rested. 
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The  defendant  was  then  called  in  his  own  behalf  and  testified 
that  he  was  an  attorney  at  law,  admitted  in  1888 ;  that  he  had  been 
counsel  for  Devine,  the  drawer  of  this  check,  and  that  he  knew 
Mr.  Koss  of  the  Koss  Lumber  Company,  who  had  also  been  liia 
client ;  that  after  he  received  this  check  to  the  order  of  the  Rosa 
Lumber  Company,  he  had  a  conversation  with  Koss  over  the  tele- 
phone ;  that  the  defendant  told  Eoss  that  Menton  had  brought  the 
check  to  him  and  had  stated  that  he  had  received  authority  from 
Eoss  to  collect  it  and  apply  the  amount  of  it  on  the  amount  that  the 
Ross  Lumber  Company  owed  the  Menton  Company ;  that  Ross  told 
the  defendant  it  was  all  right;  to  have  Menton  mention  it,  and  in 
a  couple  of  days  he  would  give  Menton  a  receipted  bill  for  the 
item  ;  that  from  March  30,  1904,  to  December,  1905,  he  met  Ross 
several  times  but  nothing  was  said  as  to  there  being  anything  wrong 
in  regard  to  this  check.  Defendant  also  testified  that  on  the  same 
day  he  had  a  conversation  over  the  telephone  with  Devine  about  the 
check ;  that  he  told  Devine  that  Menton  had  brought  the  check  to 
him,  and  that  Menton  had  an  arrangement  with  Ross  by  which  he 
was  to  collect  the  amount  from  Devine  and  apply  it  to  the  amount 
the  Ross  Lumber  Company  owed  the  Menton  Company,  to  which 
Devine  said,  "  Oh,  it  is  all  right  then."  The  defendant  further 
testified  that  he  was  secretary  and  treasurer  of  the  Menton  Com- 
pany, of  which  Devine  was  president  and  Menton  vice-president ; 
that  after  these  conversations  with  Ross  and  Devine,  he  indorsed 
the  check  and  sent  it  to  be  deposited  in  his  bank  to  his  credit ;  that 
as  treasurer  he  kept  the  moneys  of  the  Menton  Company  in  this 
bank  account;  that  he  applied  the  amount  realized  from  the  check 
in  payment  of  the  Menton  Company's  debts. 

Tlie  defendant's  testimony  was  not  corroborated,  and  in  rebuttal 
both  Ross  and  Devine  testified  that  they  had  no  conversation  over 
the  telephone  with  the  defendant  in  relation  to  this  check.  Devine 
testified  that  he  first  knew  that  the  Ross  Lumber  Company's  indorse- 
ment had  been  forged  some  seven  or  eight  months  after  the  check 
had  been  given  ;  that  Whitcomb  came  to  him,  claiming  to  represent 
the  Ross  Lumber  Company  and,  believing  his  statements,  Devine 
delivered  the  check  to  him  for  the  Ross  Lumber  Company. 

Section  521  of  the  Penal  Code  provides  that  "  a  person  who, 
knowing  the  same  to  be  forged   or  altered,  and  with  intent  to 
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defraud,  utters,  offers,  disposes  of  or  puts  off  as  true,  *  *  * 
a  forged  *  *  *  instrument  or  writing,  or  other  thing,  tlie  false 
making,  forging  or  altering  of  which  is  punishable  as  forgery,  is 
guilty  of  forgery  in  the  same  degree  as  if  he  had  forged  the  same." 
By  section  511  of  the  Penal  Code  it  is  provided  that  a  person  is 
guilty  of  forgery  in  the  second  degree  who,  with  intent  to  defraud, 
forges  "  an  instrument  or  writing,  being  or  purporting  to  be  the 
act  of  another,  by  which  a  pecuniary  demand  or  obligation  is  or 
purports  to  be  or  to  have  been  created,  increased,  discharged  or 
diminished,  or  in  any  manner  affected,  or  by  which  any  rights  or 
property  whatever  are  or  purport  to  be  or  to  have  been  created, 
transferred,  conveyed,  discharged,  increased  or  diminished,  or  in  any 
manner  affected."  And  by  section  520  of  the  Penal  Code  it  is 
provided  that  the  expression  "  forge  "  includes  "  the  false  making  or 
counterfeiting  of  the  signature  of  a  party  or  witness,  and  the  placing 
or  connecting  together,  with  intent  to  defraud,  different  parts  of 
several  genuine  instruments." 

If  the  defendant,  knowing  that  the  name  of  the  Koss  Lumber 
Company  had  been  forged  on  the  back  of  this  check,  deposited  the 
same  in  his  bank  for  collection,  the  proceeds  to  be  credited  to  his 
private  bank  accpunt,  he  was  guilty  within  these  provisions  of  the 
Penal  Code  of  forgery  in  the  second  degree.  The  testimony  seems 
to  be  substantially  uncontradicted  that  the  name  of  the  Ross  Lum- 
ber Company  was  indorsed  on  the  back  of  this  check  by  a  person 
oth^r  than  one  connected  with  the  copartnership  doing  business 
under  that  name,  and  witliout  authority  to  make  the  indorsement ; 
that  the  defendant  wrote  his  name  upon  this  forged  indorsement, 
deposited  the  check  to  his  credit,  collected  the  proceeds,  and  applied 
such  proceeds  in  such  manner  as  he  desired.  Two  of  the  elements, 
therefore,  of  uttering  a  forged  instrument  are  substantially  undis- 
puted. The  remaining  questions  were,  whether  the  defendant  knew 
that  the  indorsement  upon  the  check  was  forged,  and  whether  he 
uttered  the  same  with  intent  to  defraud.  These  questions  were  for 
the  jury. 

The  learned  trial  court,  in  a  very  careful  charge,  explained  to  the 
jury  their  duty,  expressly  instructing  them  that  they  were  the  sole 
judges  of  the  facts,  and  that  it  was  the  intention  of  the  court  to  say 
nothing  that  should  influence  them  in  tlie  least  as  to  what  the  facts 
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were.  The  jury  were  then  carefully  instructed  as  to  what  the  Peo- 
ple were  bound  to  prove  to  justify  a  conviction,  and  the  charge  was 
certainly  as  favorable  to  the  defendant  as  he  was  entitled  to. 

The  defendant  complains  of  the  observation  of  the  trial  judge 
that  there  was  much  in  the  evidence  "  which  establishes  beyond  all 
cavil  some  of  the  essential  facts  necessary  to  be  proved.''  But  that 
was  a  correct  statement,  as  the  fact  that  Menton  actually  wrote  the 
name  of  the  payee  on  the  back  of  the  check,  and  that  subsequent 
to  that  time  the  check  was  delivered  to  the  defendant,  and  that  he 
indorsed  and  deposited  it  in  his  bank  for  collection,  were  conceded 
by  the  defendant  himself.  And  the  learned  trial  judge  subse- 
quently in  his  charge  stated  to  the  jury  the  questions  which  were  in 
dispute  and  quite  correctly  instructed  them  as  to  their  duty  in  rela- 
tion to  the  disputed  question  of  fact.  There  was  no  exception 
taken  to  this  charge,  except  "  in  reference  to  the  doctrine  and  prin- 
ciple of  littering,  and  also  in  reference  to  the  definition  of  forgery 
in  the  first  and  second  degree."  But  the  charge  was  clearly  correct 
in  these  particulars.  The  court  acquiesced  in  every  request  of  the 
defendant  to  charge,  except  one,  which  was  substantially  a  request 
to  instruct  the  jury  to  acquit,  and  which  was  properly  refused. 

The  learned  counsel  for  the  appellant  strenuously  contends  that 
nobody  was  defrauded  and,  consequently,  that  there  was  no  inten- 
tion to  defraud.  But  that  was  clearly  a  question  for  the  jury.  If 
this  check  was  obtained  from  the  maker  in  payment  of  a  debt  due 
to  the  Ross  Lumber  Company,  and  that  company  never  authorized 
any  one  to  indorse  or  obtain  the  money  upon  it,  and  the  defendant 
knowing  this  fact  collected  the  money  on  the  check  the  indorse- 
ment upon  which  had  been  forged,  he  uttered  the  check  with  intent 
to  defraud,  even  though  he  intended  to  apply  the  proceeds  upon 
the  alleged  claim  against  the  Ross  Lumber  Company.  The  maker 
of  the  check  owed  the  Ross  Lumber  Company  for  lumber.  He 
could  only  satisfy  that  indebtedness  by  paying  the  Ross  Lumber 
Company.  That  he  purported  to  do  by  giving  a  check  to  the  order 
of  that  company,  and  to  collect  that  money  from  Devine  by  forging 
the  indorsement  of  the  Ross  Lumber  Company  defrauded  Devine 
or  Devine's  bank  of  the  money,  for  tlie  transaction  was  not  a  pay- 
ment of  the  indebtedness  due  the  Ross  Lumber  Company  and  did 
not  discharge  such  indebtedness  unless  the  Ross  Lumber  Company 


Digitized  by  VjOOQIC 


People  v.  Mingby.  657 


App.  Div.]  First  Department,  April,  1907. 

indorsed  the  check.  The  fact  that  either  Devine  or  the  bank  upon 
which  the  check  was  drawn  was  defrauded  by  the  forged  instrument 
cannot  be  disputed. 

Tlie  learned  counsel  for  the  defendant  also  insists  that  the  defend- 
ant did  not  have  a  fair  trial.  This  seems  to  be  based  upon  the  fact 
that  the  court  repeatedly  during  the  trial  interrupted  by  asking 
questions  of  the  witnesses  and  insisting  upon  the  district  attorney's 
conducting  the  prosecution  according  to  the  court's  idea  of  the  order 
of  proof  and  the  questions  which  should  be  asked.  We  have  read 
over  this  record  with  care  and  while  it  is  true  that  in  a  number  of 
instances  the  court  interposed  by  asking  questions  and  interrupted 
the  course  of  the  trial  by  suggestions  as  to  the  proper  method  of 
procedure  by  the  district  attorney  there  is  nothing  in  the  record 
which  suggests  that  all  of  the  riglits  secured  to  the  defendant  were 
not  fully  preserved  and  protected.  Counsel  for  the  defendant 
cross-examined  at  great  length  and  he  was  not  interfered  with  in 
presenting  his  defense  or  in  cross-examining  tlie  witnesses  produced 
by  the  prosecution.  A  large  portion  of  the  case  is  taken  up  with 
conversations  between  the  court  and  counsel  for  the  defendant,  but 
I  can  find  nothing  tliat  the  court  said  or  did  whicli  could  have  preju- 
diced tlie  defendant.  It  is  difficult  to  see  how  the  jury  could  have 
come  to  any  other  conclusion,  and  upon  the  defendant's  own  testi- 
mony he  is  guilty  of  uttering  this  forged  check.  He  knew  that  the 
check  had  been  given  by  Devine  to  pay  Devine's  debt  to  the  Koss 
Lumber  Company  ;  he  knew  that  the  check  had  been  obtained  by 
"Whitcomb  or  Menton  from  Devine  and  had  not  been  delivered  to 
the  Ross  Lumber  Company ;  he  knew  that  the  name  of  the  Ross 
Lumber  Company  on  the  back  of  the  check  had  not  been  written 
by  that  company ;  nor  does  he  pretend  that  he  ever  asked  the  Ross 
Lumber  Company  if  they  had  authorized  Menton  or  anybody  else 
to  indorse  their  name  upon  this  check.  The  defendant  was  a  lawyer 
and  certainly  chargeable  with  knowledge  of  the  general  rules  in 
relation  to  forgery,  and  that  the  payment  of  this  check  would  not 
be  a  payment  of  Devine's  debt  to  the  Ross  Lumber  Company  unless 
the  Roso  Lumber  Company  either  indorsed  or  authorized  the  indorse- 
ment of  the  check.  Assuming  that  he  asked  whether  the  Rosa 
Lumber  Company  had  authorized  Menton  to  collect  the  money  from 
App.  Div.— Yol.  CXVIII.        42 
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Devine  such  an  authority  would  not  justify  the  assumption  that  the 
Ross  Lumber  Company  had  authorized  Menton  to  indorse  a  clieck 
given  by  Devine  to  it  in  payment  of  his  indebtedness.  The  defend- 
ant must  have  intended  to  obtain  the  money  upon  this  cheek  based 
upon  a  forged  indorsement,  and  he  must  have  known  that  the  pay- 
ment of  the  check  by  the  bank  upon  that  forged  indorsement  was 
an  unauthorized  payment  by  the  bank,  which  would  neither  pro- 
tect the  bank  against  its  depositor  nor  the  depositor  as  against  the 
Eoss  Lumber  Company  on  the  drawer's  indebtedness  to  it. 

There  are  many  exceptions  to  evidence  upon  this  record,  but 
none  of  tliem  are  entitled  to  consideration.  Page  after  page  of  the 
case  on  appeal  consists  of  disputes  between  the  counsel  for  the 
defendant  and  the  court,  and  the  arguments  of  defendant's  counsel 
on  questions  of  evidence,  which  can  have  no  possible  relation  to 
any  question  presented  on  appeal.  We  wish  again  to  express  our 
disapproval  of  this  practice.  The  insertion  of  this  matter  in  the 
case  can  be  of  no  possible  benefit  to  the  defendant  and  adds  much 
to  the  difficulty  of  ascertaining  what  facts  were  proved. 

We  think,  from  the  whole  case,  that  the  defendant  had  a  fair 
trial  and  was  clearly  guilty,  and  that  the  judgment  should  be 
affirmed. 

Patterson,  P.  J.,  Lauohlin,  Clarkb  and  Scott,  J  J.,  concurred. 

Judgment  affirmed. 

Fbikdeioh    Naohod    and    Others,    Appellants,    v.    Charles    T. 
HiNDLEY,  Respondent. 

First  Department,  April  5,  1907. 

Ghiaranty — contract  constraed — failure  of  obligee  to  ezliauat  remedy 
on  asaignments  made  by  principal  —judgment  overruling  demurrer 
based  upon  order — permission  to  withdraw  demurrer. 

The  plaintiffs  had  entered  into  an  agreement  with  a  corporation  of  which  the 
defendant  was  secretary  whereby  they  were  to  make  advances  to  the  corpo- 
ration and  all  sales  of  its  goods  were  to  be  made  through  the  plaintiffs,  all 
accounts  being  payable  to  them.  In  case  of  failure  of  customers  to  pay,  the 
loss  was  to  be  shared  equally  between  the  plaintiffs  and  the  corporation. 
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Thereafter  the  defendant  secretary  personally  guaranteed  to  hold  the  plaintiffs 
harmless  from  any  loss  arising  out  of  business  transactions  with  the  corpo- 
ration.   In  an  action  against  the  defendant  personally  upon  his  guaranty. 

Held,  that  it  was  a  good  defense  to  allege  that  the  plaintiffs  as  assignees  of  the 
collectible  claims  of  the  corporation  had  neglected  to  collect  the  same,  failed 
to  bring  actions  against  the  debtors  and  had  not  exhausted  their  remedies 
against  them  or  the  corporation; 

That  the  complaint  was  defective  in  that  it  did  not  show  that  the  plaintiffs  had 
been  and  will  be  unable  to  realize  from  the  assigned  accounts  the  advances 
made  by  them  to  the  corporation; 

That  an  order  overruling  a  demurrer  and  directing  an  interlocutory  judgment  is 
a  decision  and  effective  as  the  basis  of  the  interlocutory  judgment; 

That  a  judgment  overruling  a  demurrer  is  erroneous  in  so  far  as  it  does  not 
permit  the  withdrawal  of  the  demurrer. 

Appeal  by  the  plaintiffs,  Friedrich  Nachod  and  others,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  28th  day  of  December,  1906,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Term,  over- 
ruling the  plaintiffs'  demurrer  to  the  separate  defense  contained  in 
the  amended  answer. 

George  T,  Uogg^  for  the  appellants. 

Wilfrid  N.  O^Neil^  for  the  respondent. 

McLaughlin,  J. : 

In  January,  1904,  plaintiffs'  firm,  as  then  composed,  entered  into 
an  agreement  with  the  English-Greene  Company,  a  domestic  corpo- 
ration, of  which  the  defendant  was  secretary,  under  which  they 
were  to  make  certain  advances  to  the  Greene  Company  and  all  sales 
of  its  goods  were  to  be  made  through  them  ;  they  were  to  send  out 
all  goods  sold  and  all  accounts  were  payable  to  them,  the  balance 
over  advances  and  commissions  being  remitted  by  them  from  time 
to  time  to  the  Greene  Company  ;  they  were  to  have  a  twenty  per 
cent  margin  at  all  times  of  all  outstanding  accounts  and,  in  case  of 
the  failure  of  any  of  the  customers  to  pay  their  bills,  the  loss  was 
to  be  shared  equally  between  the  plaintiffs  and  the  Greene  Company. 
In  February,  1904,  the  defendant  entered  into  an  agreement  with 
the  plaintiffs,  of  which  the  following  is  a  copy : 
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"  New  Yoek,  February  4^A,  1904. 
"  Messrs.  Knauth,  Nachod  &  Kuhne, 

"  13  "Williain  Street,  City : 
"Gentlemen. —  Referring  to  the  memorandum  of  agreement 
which  the  English-Greene  Company,  Inc.,  signed  with  you  on  Jan- 
uary 25th,  1904,  I  hereby  confirm  to  you  that  I,  as  an  officer  in  tho 
said  company,  guarantee  liereby  to  personally  hold  you  harmless  for 
any  losses  which  may  arise  to  you  out  of  any  business  transactions 
which  you  have  had  ormayhave  with  the  English-Greene  Company, 
Inc.,  in  consideration  of  your  continuing  advancing  money  to  the 

said  corporation. 

"  Yours  truly, 

"CHARLES  T.  HINDLEY." 

In  May,  1906,  the  plaintiffs  brought  this  action  predicating  their 
right  to  recover  upon  the  agreement  just  quoted.  The  complaint 
sets  out  the  agreement,  also  the  agreement  with  the  English-Greene 
Company,  and  alleges  that  the  plaintiffs  made  large  advances  to  such 
company  pursuant  to  the  agreement;  that  some  $6,000  thereof 
remains  unpaid ;  and  that  the  company  is  insolvent  and  has  been 
adjudicated  a  bankrupt. 

As  a  separate  defense  the  answer  alleges  that  all  of  the  accounts 
for  goods  sold  and  delivered  by  the  Greene  Company  were  assigned 
from  time  to  time  to  the  plaintiffs,  who,  under  the  agreement,  were 
to  collect  the  same  and  reimburse  themselves  for  the  advances  made, 
bearing  one-half  of  the  loss  if  any  proved  uncollectible ;  that  the 
plaintiffs  still  hold  various  accounts,  the  number  and  amount  being 
unknown  to  defendant,  all  or  most  of  which  are  collectible,  and 
could  have  been  collected  with  due  diligence,  but  plaintiffs  have 
failed  and  neglected  to  collect  the  same ;  that  they  have  brought  no 
actions  against  the  parties  owing  the  accounts,  nor  taken  the  proper 
and  necessary  steps  to  collect  the  same ;  and  have  not  exhausted 
their  remedies  either  against  the  parties  owing  the  accounts  or 
against  the  Greene  Company. 

The  plaintiffs  demurred  to  this  defense  upon  the  ground  that  it 
was  insufficient  in  law  upon  the  face  thereof.  The  demurrer  was 
overruled  and  leave  given  to  the  plaintiffs,  upon  payment  of  costs, 
to  serve  an  amended  complaint.  An  interlocutory  judgment  was 
entered  to  this  effect,  from  which  plaintiffs  appeal. 
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I  am  of  the  opinion  that  the  demurrer  was  properly  overruled. 
The  obligation  assumed  by  the  defendant  was  that  of  a  guarantor. 
His  agreement,  of  course,  must  be  read  in  connection  with  the  plaintiffs 
agreement  with  the  Greene  Company,  to  which  it  expressly  refers. 
His  guaranty,  it  seems  to  me,  binds  him  to  repay  to  the  plaintiff* 
all  losses  sustained  by  them  arising  under  that  agreement.  All 
accounts  for  goods  sold  by  the  Greene  Company  were  sent  out  in 
the  name  of  the  plaintiffs,  and  all  payments  for  such  goods  were 
made  to  them,  and  after  deducting  their  advances  (which  it  was 
provided  should  not  be  more  than  eighty  per  cent  of  the  amount  of 
such  bills),  they  were  to  remit  the  balance  to  the  company,  and  no 
loss  can  be  said  to  have  occurred  within  the  meaning  of  the  agree- 
ment until  the  accounts  collected  failed  to  realize  the  amounts 
advanced  by  the  plaintiffs  upon  them.  The  agreement  clearly  con- 
templated, as  it  seems  to  me,  that  the  bills  were  to  be  collected  by 
the  plaintiffs.  They  delivered  the  goods  to  the  customers  of  the 
Greene  Company ;  all  bills  were  sent  to  such  customers  in  their 
name,  and  the  customers  paid  the  bills  to  them.  The  title  to  these 
claims  was  in  the  plaintiffs,  and  they  were  obligated,  by  reason  of 
the  arrangement  between  them  and  the  Greene  Company,  to  collect 
the  bills  in  so  far  as  they  reasonably  could. 

The  complaint  is  defective  in  that  it  does  not  show  that  the  plain- 
tiffs have  been  and  will  be  unable  to  realize  from  the  accounts  the 
advances  made  to  the  Greene  Company,  and  for  which  a  recovery 
is  sought  in  this  action.  If  the  plaintiffs  still  have  in  their  hands 
Accounts  from  which  they  can  realize  the  amounts  souglit  to  be 
recovered,  then  they  cannot  maintain  the  action,  and  for  that  reason 
the  defense  pleaded  is  a  complete  and  not  a  partial  defense.  This 
seems  to  have  been  the  view  of  the  court  at  Special  Term,  inas- 
much as  leave  was  given  to  the  plaintiffs  to  serve  an  amended 
complaint. 

Appellants  also  contend  that  the  judgment  is  erroneous,  in  that 
it  is  not  based  upon  a  decision,  but  the  order  overruHng  the 
demurrer  and  directing  an  interlocutory  judgment  is,  in  effect,  a 
decision  and  is  the  basis  of  the  judgment.  {Rankiii  v.  Bush^  102 
App.  Div.  510;  affd.,  182  K  Y.  524;  Garrett  w.  Wood,  57  App. 
Div.  242;  Morse  v.  Press  Pub.  Co.,  49  id.  375.) 

The  judgment,  however,  is  erroneous,  in  so  far  as  it  does  not  per- 
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mit  the  plaintiffs  to  withdraw  the  demurrer.  {National  Contract- 
ing Co.  V.  Hudson  Eiver  Water  Power  Co.^  110  App.  Div.  133.) 
Before  the  plaintiffs  can  serve  an  amended  complaint  they  must 
withdraw  their  demurrer. 

The  judgment  appealed  from,  therefore,  should  be  modified  by 
permitting  tlie  plaintiffs  to  withdraw  their  demurrer,  and  as  thus 
modified  affiimed,  witliout  costs  to  either  party  on  this  appeal. 

Patterson,  P.  J.,  Houghton,  Scott  and  Lambert,  JJ.,  concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
aflSrmed,  without  costs.     Settle  order  on  notice. 


Pierce,  Butler  &  Pierce  Manufacturing  Company,  Eespondent, 
-y.  Max  S.  a.  Wilson  and  Others,  Defendants,  Impleaded  with 
American  Bonding  Company  of  Baltimore,  Appellant. 

First  Department,  April  5,  1907. 

Mechanic's  lien  —  action  against  surety  on  bond  given  to  discharge 
lien — leave  of  court. 

When  a  mechanic's  lien  has  been  discharged  by  the  giving  of  an  undertaking 
pursuant  to  subdivision  4  of  section  18  of  the  Lien  Law,  the  lienor  is  not 
required  to  obtain  leave  of  court  to  bring  action  against  the  surety  but  may 
join  him  as  defendant  without  leave. 

Section  814  of  the  Code  of  Civil  Procedure,  requiring  leave  of  court  before  bring- 
ing action  for  a  breach  of  the  condition  of  a  bond,  has  no  application  to  bonds 
given  to  discharge  a  mechanic's  lien  which  merely  take  the  place  of  the  real 
estate  upon  which  the  lieu  was  filed. 

On  the  discharge  of  a  mechanic's  lien  by  the  giving  of  an  undertaking.  theMenor 
may  either  foreclose  against  the  debtor  alone,  and  If  he  recover  judgmer.t 
establishing  the  validity  of  the  lien  may  maintain  an  action  against  the  surety, 
or  he  may  sue  in  equity  against  the  debtor  and  surety  jointly  to  establish  the 
validity  of  the  lien  and  for  a  personal  judgment  against  the  debtor  and  surety. 

Appeal  hy  the  defendant,  tlie  American  Bonding  Company  of 
Baltimore,  from  an  interlocutory  judgment  of  tlie  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  26th  day  of  December,  1906,  upon  the 
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decision  of  the  court,  rendered  after  a  trial  at  the  New  York  Special 
Term,  overruling  the  said  defendant's  demurrer  to  the  complaint. 

Abraham  B.  Schleitnery  for  the  appellant. 
Austin  E,  Pressingery  for  the  respondent. 

McLaughlin,  J. : 

The  plaintifiE  filed  a  notice  of  mechanic's  lien  against  certain  real 
estate  belonging  to  the  defendant  Wilson,  which  was  discharged 
before  the  commencement  of  this  action  by  the  giving  of  a  bond  or 
undertaking  in  accordance  with  subdivision  4  of  section  18  of  the 
Lien  Law  (Laws  of  1897,  chap.  418),  upon  which  bond  the  appel- 
lant was  surety.  Subsequently  the  plaintiff  brought  this  action 
to  foreclose  the  lien,  joining  all  persons  interested  as  parties  and 
demanding  judgment  that  the  lien  be  declared  valid  and  the  surety 
liable  for  the  amount  found  due. 

The  bonding  company  demurred  to  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
in  that  the  giving  of  the  bond  was  not  sufficiently  alleged,  and  that 
the  complaint  failed  to  state  that  leave  to  bring  an  action  upon  the 
bond  had  been  obtained  as  required  by  section  814  of  the  Code  of 
Civil  Procedure.  The  demurrer  was  overruled  and  it  appeals  from 
the  interlocutory  judgment. 

I  am  of  the  opinion  that  the  demurrer  was  properly  overruled. 
The  allegations  of  the  complaint  as  to  the  giving  of  the  bond  are 
sufficiently  set  forth.  Nor  was  it  necessary  for  the  plaintiff  to 
obtain  leave  of  the  court  to  bring  an  action  against  the  surety 
before  joining  it  as  a  defendant.  It  is  true,  as  contended  by  the 
appellant,  that  section  814  of  the  Code  of  Civil  Procedure  provides 
that  where  a  bond  or  undertaking  has  been  given,  as  prescribed  by 
law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the  People 
or  to  a  public  officer,  for  i\\e  benefit  of  a  party  or  other  person  inter- 
ested, and  provision  is  not  specially  made  by  law  for  the  prosecution 
thereof,  the  party  or  other  person  so  interested  may  maintain  an 
action  for  a  breach  of  the  condition  of  the  bond  upon  procuring  an 
order  granting  leave  so  to  do.  But  this  section  has  no  application 
to  a  bond  given  for  the  purpose  of  discharging  a  mechanic's  lien 
under  the  statute  above  referred  to.    The  condition  of  such  bond  is 
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"for  the  payment  of  any  judgment  which  may  be  rendered  against 
the  property  for  the  enforcement  of  the  lien,"  and  this  clearly  con- 
templates that  an  action  may  be  maintained  against  the  surety  on 
the  bond,  without  further  application  to  the  court. 

Where  a  mechanic's  lien  has  been  discharged  by  the  giving  of 
a  bond  the  lienor  may  do  either  one  of  two  things.  He  may  bring 
an  action  to  foreclose  the  lien  against  the  debtor  alone,  and  if  he 
recovers  a  judgment  establishing  the  validity  of  the  lien  and  its 
amount,  then  maintain  an  action  against  the  surety  on  the  bond 
{Ringle  v.  Matthiessen,  10  App.  Div.  274 ;  affd.,  158  K.Y.  740) ;  or 
he  may  bring  an  action  in  equity  against  the  debtor  and  tlie  surety 
on  the  bond  and  obtain  therein  a  judgment  establishing  the  validity 
and  amount  of  the  lien  and  a  personal  judgment  against  the  judg- 
ment debtor  and  the  surety  on  the  bond.  {Morton  v.  Tucker^  145 
K  Y.  244;  Mertz  v.  Press,  99  App.  Div.  443;  affd.,  184  K  Y. 
530 ;  McDonald  v.  Mayor,  etc.,  of  N.  T.,  113  App.  Div.  625.) 
The  latter,  however,  would  appear  to  be  the  better  practice  and 
this  seems  to  have  been  the  view  of  the  Court  of  Appeals  in 
Morton  V.  Tucker  {stip?'a).  There,  that  court,  after  demonstrat- 
ing that  a  similar  statute  (Laws  of  1885,  chap.  342,  §  24,  subd.  6) 
evidently  intended  that  the  bond  should  take  the  place  of  the 
property,  said :  "  If  this  is  so,  the  practice  is  simple.  The  action  is 
in  equity,  brought  under  the  statute,  in  which  all  of  the  persons 
interested,  including  the  sureties  upon  the  bond,  are  made  parties. 
The  complaint  is  in  the  usual  form,  with  the  exception  tliat  it 
should  allege  the  giving  of  the  bond  and  the  discharging  of  the 
lien,  so  far  as  the  real  estate  is  concerned,  and  instead  of  asking 
judgment  for  a  sale  of  the  premises,  it  should  demand  relief  as 
against  the  persons  executing  the  bond  for  the  amount  that  should 
be  determined  to  be  payable  upon  the  lien." 

This  action  is  under  the  statute,  really  to  enforce  the  lien  of  the 
plaintiff  and  to  recover  against  the  surety  upon  the  bond,  because 
the  bond  has  taken  the  place  of  the  real  estate  against  which  the 
notice  of  lien  was  filed.  It  is  not  to  recover  for  a  breach  of  the 
condition  of  the  bond,  such  as  is  contemplated  by  the  section  of  the 
Code  above  referred  to.  To  hold  otherwise  would  require  a  lienor, 
where  a  bond  has  been  given  to  discharge  the  lien,  to  obtain  leave 
of  the  court  before  he  could  properly  bring  this  action,  when  but 

Digitized  by  VjOOQIC 


National  Contracting  Co.  v,  Hudson  River  W.  P.  Co.     665 


App.  Div.]  First  Department,  April,  1907. 

for  the  giving  of  the  bond  lie  would  be  under  no  such  necessity. 
The  Legislature  in  providing  for  the  discharge  of  the  lien  by  the 
giving  of  a  bond,  must  have  intended  to  allow  the  lienor  the  same 
remedies  against  the  bond  that  he  would  have  had  against  the 
property  if  the  botid  had  not  been  given. 

The  judgment  appealed  from,  therefore,  should  be  affirmed,  with 
costs,  with  leave  to  the  appellant  to  withdraw  its  demurrer  and  answer 
on  payment  of  the  costs  in  this  court  and  in  the  court  below. 

Patterson,  P.  J.,  Houghton,  Scott  and  Lambert,  JJ.,  concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  with- 
draw demnrrer  and  to  answer  on  payment  of  costs  in  this  court  and 
in  the  court  below. 


National   Contraotino  Company,  Appellant,  v.  Hudson  Eiter 
Water  Power  Company,  Kespondent. 

First  Department,  April  5,  1907. 

Contract  —  measure  of  damages  to  owner  on  breach  of  building  contract 
—  when  owner's  damage  not  governed  by  contract  —  cost  of  completion 
by  owner  must  be  fair  and  reasonable  —  when  contractor  entitled  to 
ofBset  estimated  profits  on  work  not  done  by  owner. 

Upon  the  breach  of  a  building  contract  by  the  contractor  when  the  owner 
finishes  the  work  at  its  own  expense,  the  measure  of  the  owner's  damage  is  the 
difference  it  would  have  had  to  pay  the  contractor  under  the  contract  if  it  had 
performed  and  the  actual  cost  of  completing  the  work,  providing  the  same  be 
fair  and  reasonable. 

Such  rule  of  damage  will  be  applied  even  though  the  contract  provides  that  if 
the  work  be  abandoned  by  the  contractor  or  the  contract  be  forfeited  through 
unreasonable  delay,  etc.,  the  owner  may  in  its  discretion  contract  with  other 
parties  for  the  completion  of  the  work,  in  which  case  if  the  loss  incurred  by 
the  owner  is  less  than  the  sum  payable  under  the  contract  if  completed,  the 
contractor  shall  be  entitled  to  receive  the  difference,  but  if  the  expense  of  com- 
pletion exceed  the  said  sum  the  contractor  shall  pay  the  excess  to  the  owner 
not  to  exceed  the  amount  of  the  security  for  the  performance  of  the  contract. 

Such  provision  of  the  contract  does  not  alter  the  rule  of  damages  where  the 
owner  completes  the  work,  but  merely  confers  upon  the  owner  a  discretionary 
power  to  employ  other  contractors. 

In  any  event  when  the  contention  that  the  damages  were  measured  by  such  pro- 
vision 18  presented  for  the  first  time  upon  appeal  it  cannot  prevail. 
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When  the  contract  does  not  provide  for  the  payment  of  a  lump  sum  for  the 
entire  work,  but  compensation  is  to  be  made  at  unit  prices  for  each  class  of 
construction,  the  owner  in  completing  the  work  must  show  that  the  actual 
cost  of  specific  kinds  of  work  was  fair  and  reasonable. 

When  the  contract  provides  that  the  plans  may  be  altered  and  the  kinds  and 
quantities  of  work  increased  or  diminished  by  the  defendant,  the  burden  is 
upon  the  latter  in  establishing  a  counterclaim  on  the  breach  of  a  contract  to 
show  that  portions  of  the  work  omitted  by  it  in  completing  the  construction 
were  classes  of  work  omitted  by  reason  of  a  proper  change  of  plans.  When 
there  is  no  such  testimony  and  the  plaintiff  proves  the  probable  profit  upon 
such  items  at  the  contract  prices,  such  profits  must  be  deducted  from  the 
increased  cost  of  construction  by  the  owner. 

Scott,  J.,  dissented  in  part,  with  opinion. 

Appeal  by  the  plaintiff,  the  National  Contracting  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  upon 
the  report  of  a  referee,  dismissing  the  complaint  and  awarding  the 
sum  of  $386,185.07  upon  the  counterclaim. 

Z.  Lafiin  Kellogg  \Alfred  G.  Pette^  Philip  M,  Brett  with  him 
on  the  brief]  and  Kellogg  <&  Bose^  for  the  appellant. 

Richard  Lockhart  Hand  \Edgar  T.  Brackett  and  Augu%tu9  N. 
Hand  with  him  on  the  brief],  for  the  respondent. 

Clarke,  J. : 

The  action  was  brought  to  recover  damages  for  the  defendant's 
alleged  breach  of  contract  for  the  construction  of  a  dam  and  power 
plant  upon  the  Hudson  river,  in  the  counties  of  Saratoga  and  War- 
ren, at  a  place  known  as  Spier  Falls.  The  defendant,  claiming  that 
the  breach  of  contract  had  been  by  the  plaintiff,  pleaded  as  a 
counterclaim  its  damages  resulting  from  said  breach. 

Upon  a  former  trial  the  plaintiff  recovered  a  judgment  for  the 
sum  of  $554,680.43.  Upon  appeal  to  this  court  said  judgment  was 
reversed  and  a  new  trial  ordered  before  another  referee.  (110  App. 
Div.  133.) 

The  learned  referee  upon  the  second  trial,  upon  a  record  sub- 
stantially similar,  governed  by  the  law  and  the  interpretation  of  the 
facts  as  laid  down  by  this  court,  dismissed  the  complaint.  The 
court  having  held  that  the  contract  had  been  breached  by  the  plain- 
tiff and  not  by  the  defendant,  upon  the  former  record,  and  the  ref- 
eree having  reached  the  same  concluBion  upon  this  record,  it  follows 
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that  the  defendant  was  entitled  upon  its  counterclaim  to  snch  dam- 
ages as  it  was  able  to  show  were  the  direct  consequences  of  said 
breach  by  the  plaintiff.  The  measure  of  damages  in  such  a  case 
is  the  difference  between  what  the  defendant  would  have  had  to 
pay  to  plaintiff  under  the  contract,  if  the  plaintiff  had  performed, 
and  the  actual  cost  to  the  defendant  of  completing  the  work, 
provided  that  the  same  was  fair  and  reasonable. 

"  A  party  to  a  contract  which  has  been  broken  by  the  other  has  a 
right  to  fulfill  it  for  himself  as  nearly  as  may  be,  but  he  must  not 
do  this  unreasonably  as  regards  the  other  party  nor  extravagantly." 
(Suth.  Dam.  [3d  ed.]  268.) 

"  The  measure  of  damages  for  the  breach  of  the  defendant's 
covenant  was  the  reasonable  cost  of  the  work.  The  city  could  not 
proceed  in  a  reckless  or  extravagant  manner  and  charge  the 
defendant  for  expenses  unnecessarily  or  unreasonably  incurred." 
{Mayor,  etc.,  of  N.  Y.  v.  Second  Ave.  E.  R.  Co,,  102  N.  Y.  572.) 

"The  reasonable  value  of  the  work  necessarily  done  *  *  * 
to  firlly  complete  the  contract  according  to  the  plans  and  specifica- 
tions should  have  been  deducted  from  the  contract  price."  {Powers 
V.  City  of  Tonkers,  114  N.  Y.  145.) 

Although  the  point  was  not  in  any  manner  raised  upon  the  trial 
before  the  referee,  it  is  now  suggested  for  the  firet  time  that  the 
general  rule  of  damages  hereinbefore  set  forth  does  not  apply.  It 
is  claimed  that  the  contract  itself  in  paragraph  "  O,"  provides  the 
measure  of  damages  recoverable  by  the  defendant  upon  a  breach 
by  the  plaintiff.  This  claim  was  not  presented  by  the  pleadings. 
The  complaint  asked  damages  "  not  only  in  the  value  of  the  work 
done  and  materials  and  machinery  purchased  *  *  *  but  also  in 
the  amount  of  profits  that  it  would  have  made  if  it  had  been  per- 
mitted to  proceed  and  carry  out  the  terms  and  conditions  of  said 
contract."  The  answer  alleged  abandonment  and  refusal  to  proceed 
by  plaintiff  and  claimed  damages  by  reason  of  the  failure,  neglect 
and  refusal  by  the  plaintiff  to  perform,  and  that  defendant  has  been 
and  will  be  put  to  great  cost  and  expense  in  proceeding  with  the 
said  dam.  The  reply  denied  each  allegation  of  the  fourth  defense 
and  counterclaim. 

It  does  not  seem  that  the  provisions  of  paragraph  "  O  "  of  the 
contract  are  applicable.     That  paragraph  is  as  follows ;  "  The  said 
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contractor  further  agrees  that  if  the  work  to  be  done  under  this  con- 
tract shall  be  abandoned,  or  if  at  any  time  the  engineer  shall  be  of 
the  opinion,  and  sliall  so  certify  in  writing  to  the  company,  that  the 
said  work  is  unnecessarily  and  unreasonably  delayed,  or  that  the  said 
contractor  is  wilfully  violating  any  of  the  conditions  or  agreements 
of  this  contract,  or  is  not  executing  said  contract  in  good  faith,  or 
fails  to  show  such  progress  in  the  execution  of  the  work  as  will  give 
reasonable  grounds  for  anticipating  its  completion  within  the  required 
time,  the  said  company  shall  have  power  to  notify  the  said  contractor 
to  discontinue  all  work,  or  any  part  thereof,  under  this  contract ;  and 
thereupon  the  said  contractor  shall  cease  to  continue  said  work  or 
such  part  thereof  as  the  said  company  may  designate,  and  the  said 
company  shall  thereupon  have  the  right  at  their  discretion  to  con- 
tract with  other  parties  for  the  delivery  or  completion  of  all  or  any 
part  of  the  work  left  uncompleted  by  said  contractor,  or  for  the  cor- 
rection of  the  whole  or  any  part  of  said  work.  And  in  case  the 
expense  so  incurred  by  said  company  is  less  than  the  sum  which 
would  have  been  payable  under  this  contract  if  the  same  had  been 
completed  by  the  said  contractor,  then  the  said  contractor  shall  be 
entitled  to  receive  the  .difference ;  and  in  case  such  expense  shall 
exceed  the  last  said  sum,  then  the  contractor  shall,  on  demand,  pay 
the  amount  of  said  excess  to  tlie  said  company,  on  notice  from  the 
said  company  of  the  excess  so  due ;  but  such  excess  to  be  paid  by 
the  contractor  shall  not  exceed  tlie  amount  of  the  security  for  the 
performance  of  this  contract." 

It  will  be  noticed  that  that  is  an  agreement  on  the  part  of  the 
contractor.  The  contractor  agrees  that  if  it  "  is  wilfully  violating 
any  of  the  conditions  or  agreements  of  this  contract  or  is  not  exe- 
cuting said  contract  in  good  faith,"  etc.,  the  company  shall  have 
power  to  notify  it  to  discontinue  all  work  and  at  its  discretion  con- 
tract with  other  parties  for  the  delivery  or  the  completion  of  all  or 
any  part  of  the  work  left  uncompleted  by  said  contractor. 

Tlie  pai-agraph,  it  seems  to  me,  conferred  a  power  upon  the 
defendant  which  it  could  exercise  if  it  wished,  and  the  provisions  of 
the  paragraph  became  operative  only  upon  the  exercise  of  that 
power.  It  meant  that  if,  upon  the  report  of  the  engineer  in  charge, 
the  water  company  was  so  dissatisfied  with  the  manner  in  which  the 
contracting  company  was  performing  its  contract  that  it  notified  it 
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to  cease  work  and  then  made  a  new  contract  with  another  contractor, 
in  tlie  event  that  tlie  new  contract  turned  out  to  be  more  advan- 
tageous to  the  company  than  the  old,  the  original  contractor  was  to 
receive  the  difference ;  and  if,  on  the  other  hand,  it  turned  out  less 
advantageous,  the  original  contractor  was  to  pay  the  difference  up 
to  $25,000.  It  was  in  the  nature  of  a  guaranty,  on  the  part  of  the 
original  contractor,  that  no  other  contractor  could  do  the  work  for 
bss  than  it  had  agreed  to  do  it,  and  if  any  other  contractor  did  so 
do  the  work,  the  original  contractor  would  pay  the  difference  up  to 
$25,000.  But  it  was  not  in  consequence  of  any  notice  to  the  con- 
tractor by  the  company  to  cease  work  that  the  plaintiff  abandoned 
tlie  job  and  the  defendant  did  not  exercise  its  discretion  to  make  a 
new  contract  after  such  notice  to  the  plaintiff  to  cease  work.  There 
was  a  total  abandonment  by  the  National  Contracting  Company. 
It  quit  the  works ;  it  took  away  its  tools ;  it  breached  the  contract ; 
it  was  not  ordered  off  the  premises ;  no  notice  was  given  it  to  cease 
work ;  it  walked  out,  as  has  been  found,  unreasonably  and  wrong- 
fully. The  water  power  company  proceeded  to  do  the  work  itself, 
and  it  distinctly  notified  the  plaintiff  that  inasmuch  as  it  had  aban- 
doned the  work,  the  defendant  considered  the  abandonment  and 
refusal  to  proceed  a  breach  of  contract,  and  it  proposed  at  once  pro- 
ceeding with  the  work  and  would  hold  the  plaintiff  responsible  for 
all  damages  which  it  would  sustain  from  such  breach  of  the  con- 
tract by  it.  To  that  measure  of  damages  the  plaintiff  entered  no 
protest  or  objection. 

It,  therefore,  seems  to  me  that  the  provisions  of  paragraph  "  O  " 
of  the  contract  can  in  no  way  be  applied  to  the  situation  as  it  now 
exists  before  this  court.  I  am  confirmed  in  this  view  by  the  fact 
that  although  the  case  has  been  twice  tried  and  twice  appealed,  no 
such  contention  was  presented,  either  by  pleadings,  motion,  argu- 
ment or  brief,  until  after  the  submission  of  the  case  upon  this 
appeal  upon  leave  given,  a  supplemental  brief  was  filed  raising  the 
point  for  the  first  time.  It  is  now  too  late  to  raise  this  point. 
Cases  are  to  be  reviewed  upon  appeal  as  presented  below. 

Therefore,  the  rule  of  damages  to  be  applied  to  this  case  is  the 
general  rule  hereinbefore  first  set  forth  and  the  case  must  be 
determined  in  accordance  therewith. 

The  contract  under  consideration  in  the  case  at  bar  did  not  pro- 


Digitized  by  VjOOQIC 


670    National  Contracting  Co.  v.  Hudson  River  W.  P.  Co. 

First  Department,  April,  1907.  [Vol.  118. 

vide  for  the  payment  of  a  lump  sum  for  the  entire  work  called  for. 
It  provided  a  unit  price  for  each  class  of  work  and  construction 
required.  It  provided  specifically  in  paragraph  "  F,"  "  That  the 
engineer  may  make  alterations  in  the  line,  grade,  plan,  form,  position, 
dimensions  or  material  in  the  work  herein  contemplated  or  any  part 
thereof,  either  before  or  after  the  commencement  of  the  construc- 
tion. If  such  alterations  diminish  the  quantity  of  work  to  be  done, 
they  shall  not  constitute  a  claim  for  damages  or  for  anticipated 
profits  on  the  work  that  may  be  dispensed  with ;  if  they  increase 
the  amount  of  the  work,  such  increase  shall  be  paid  for  according 
to  the  quantity  actually  done  and  at  the  price  established  for  such 
work  under  this  contract,  or  in  case  there  is  no  price  established,  it 
shall  be  paid  for  at  its  actual  cost  as  determined  by  the  engineer, 
plus  ten  per  cent  of  such  cost." 

The  learned  referee  has  found  as  matter  of  fact  that  the  defend- 
ant, after  the  plaintifiE  had  abandoned  the  work  of  constructing  the 
dam  and  doing  the  other  work  incident  thereto,  went  on  with  the 
work  under  the  contract  and  completed  it  at  a  cost  to  it  in  excess  of 
the  amount  it  would  have  been  obliged  to  pay  the  plaintiff  under 
its  contract  with  it,  of  $383,352.60. 

It  appears  from  the  evidence  that  said  amount  was  arrived  at  in 
the  following  manner :  It  was  in  evidence  that  the  construction  of 
this  dam  necessarily  involved  the  use  of  an  extensive  plant  of 
machinery  and  apparatus  for  the  work,  consisting  of  cableways,  der- 
ricks, hoisting  engines,  air  compressors,  stone  crusher,  pumps,  pump- 
ing engines,  and  all  the  picks  and  bars  and  tools  that  are  employed, 
locomotives,  cars,  and  steam  drills.  If  the  plaintiff  had  performed,  of 
course  this  plant  would  have  been  provided  by  it  and  the  cost  thereof 
would  have' been  included  among  its  operating  expenses  and  entered 
into  its  estimate  of  the  unit  price  at  which  it  undertook  to  do  the  sev- 
eral classes  of  work  provided  for  the  completion  of  the  contract.  As  it 
abandoned  the  work,  and  the  defendant  itself  undertook  its  completion 
the  defendant  was  required  to  procure  said  plant,  and  the  cost  thereof, 
about  which  there  seems  to  be  no  controversy,  was  $323,689.66.  Com- 
petent proof  was  offered  that  a  fair  estimate  of  the  amount  of  the 
depreciation  of  such  plant  was  from  40  to  50  per  cent.  The  referee 
allowed  40  per  cent  which  amounted  to  $129,475.86. 

For  boulder,  concrete  and  rubble  masonry  the  plaintiff's  price 
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per  cubic  yard  was  $4.55 ;  the  amount  actually  done  by  the  defend- 
ant was  155,140.58  cubic  yards,  wliich  would  have  amounted,  if 
done  by  the  plaintiff,  to  $705,889.64.  The  reasonable  cost  of  said 
work,  as  testified  to  by  the  two  experts,  was  between  $5.50  and  $8 
per  cubic  yard.  Tlie  actual  cost,  as  established  by  the  evidence, 
was  $5.7071,  making  a  total  of  $885,408.07,  making  the  amount  of 
the  increased  cost,  which  was  at  the  same  time  a  fair  and  reasonable 
cost,  $179,518.43. 

For  random  range  ashlar  the  plaintiffs  price  per  cubic  yard  was 
$9.50.  The  amount  done  by  tlie  defendant  was  10,171.82  cubic 
yards,  which,  if  done  by  the  plaintiflf,  would  have  amounted  to 
$96,632.29.  The  reasonable  cost  of  such  work,  as  testified  to  by 
the  two  experts,  was  from  $12  to  $30  per  cubic  yard.  The  actual 
cost  as  established  was  $15.9867,  which  amounted  for  the  work 
done  to  $162,611.64,  making  the  increased  cost  of  the  work  over 
the  contract  price  to  the  defendant,  which  at  the  same  time  was 
fair  and  reasonable,  $65,979.35. 

The  price  for  rock  excavation  as  provided  for  by  the  contract 
was  $1.75  per  cubic  yard.  Tlie  amount  actually  done  by  the 
defendant  was  129,523.8  cubic  yards,  which  would  have  cost,  if 
done  by  the  plaintiff,  $226,666.65.  The  reasonable  cost  of  such 
work,  as  testified  to  by  the  two  experts,  was  from  $1.75  to  $2.  The 
actual  cost  to  the  defendant  was  $1.6616,  making  the  total  for 
that  item  of  $215,228.51  actually  spent.  There  was  a  decreased 
cost  of  this  work  over  the  contract  price  of  $11,438.14. 

For  earth  excavation  the  plaintiff's  price  per  cubic  yard  was  $.30. 
The  amount  done  by  the  defendant  was  53,437.2  cubic  yards.  The 
cost  of  this  work  if  done  by  the  plaintiff  would  have  been  $16,031.16. 
The  reasonable  cost  for  tliis  work,  as  testified  to  by  the  experts,  was 
$.45  per  cubic  yard.  The  actual  cost  was  $.6861,  making  a  total 
of  $36,132.64.  As  the  actual  cost,  however,  is  not  proved  to  have 
been  a  fair  and  reasonable  cost,  the  defendant  should  not  be  allowed 
in  this  item  an  increased  cost  above  $.45  per  cubic  yard,  which 
would  amount  to  $8,015.98. 

For  coping,  the  plaintiff's  price  per  cubic  yard  was  $9.75 ;  the 
amount  done  by  the  defendant  was  99  cubic  yards,  which  at  the 
plaintiff's  price  would  have  amounted  to  $965.25.  The  reasonable 
cost,  as  testified  to,  was  $9,  but  the  defendant  actually  did  it  at  the 
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price  of  $6.8774  per  cubic  yard,  making  a  total  of  $680.87,  a 
decrease,  therefore,  of  $284.38. 

The  amount  of  the  defendant's  claim  is,  therefore,  made  up  of 
the  item  for  depreciation  in  value  of  the  plant,  and  the  five  items 
hereinbefore  enumerated.  But  tliere  were  numerous  other  classes 
of  work  provided  for  in  the  contract,  and  if  the  measure  of  dam- 
ages is  the  difference  between  what  it  would  have  cost  the  defend- 
ant, if  the  plaintiff  had  performed,  and  the  amount  that  it  actually 
cost  tlie  defendant  itself,  we  must,  it  seems  to  me,  look  at  the  whole 
contract.  It  is  obviously  unfair  to  pick  out  five  classes  of  work 
upon  wliich  to  base  a  claim  for  damages,  and  leave  the  other  classes 
out  of  consideration,  because  it  might  be  tliat  as  to  the  other 
classes  the  defendant  has  been  enabled  to  do  the  work  at  a  much 
lower  price  than  that  which  it  had  promised  to  pay  to  tlie  plaintiff, 
and  if  so,  of  course,  the  plaintiff  was  entitled  to  a  credit  therefor. 

While  it  is  true  that  under  the  contract  the  plans  might  be  altered 
and  the  kinds  and  quantities  of  work  increased  or  diminished,  the 
burden  was  put  upon  the  defendant  in  establishing  its  counterclaim 
to  show  that  the  classes  of  work  called  for  by  the  contract,  in  regard 
to  which  it  had  not  given  evidence,  were  classes  of  work  which  had 
been  omitted  by  reason  of  a  proper  change  of  plans.  It  gave  no 
such  testimony.  The  plaintiff,  on  the  other  hand,  did  furnish  testi- 
mony as  to  a  number  of  these  items  and  as  to  its  estimated  profit 
upon  the  amount  called  for  at  the  contract  price.  In  the  absence 
of  any  evidence  to  the  contrary  whatever,  the  claims  must  be  taken 
as  established,  and,  therefore,  from  the  amount  allowed  as  damages 
for  increased  cost  upon  the  five  items  must  be  taken  the  estimated 
profits  as  sustained  by  the  plaintiff's  evidence  as  to  the  other  items 
of  the  contract.  These  items  are  as  follows  :  42,227  feet  of  timber 
work,  plaintiff's  estimated  profit  $295.58 ;  14,414  feet  of  timber 
work,  plaintiff's  estimated  profit  $100.89 ;  dressing,  estimate  by 
plaintiff  20,240  square  feet,  plaintiff's  estimated  profit  $5,060 ; 
wrought  iron  and  steel,  203,170  pounds,  plaintiff's  estimated  profit 
$5,079.25  ;  superstructure  and  power  station  complete,  plaintiff's 
estimated  profit  $10,000  ;  machinery  to  the  amount  of  $307,809.54, 
upon  which  plaintiff's  estimated  profit  was  put  at  $30,780.95  ;  canal 
dam  overflow,  353  cubic  yards,  plaintiff's  estimated  profit  $1,147.25  ; 
canal  dam  second  els.  masonry,  233  cubic  yards,  plaintiff's  estimated 


Digitized  by  VjOOQIC 


National  Conteaoting  Co.  v,  Hudson  River  W.  P.  Co.     673 

App.  Div.]  First  Department,  April,  1907. 

profit  $349.50 ;  brick  work,  3,120  cubic  yards,  plaintiff's  estimated 
profit  $31,200. 

There  are  other  items  set  np  in  the  plaintiff^s  schedules,  but  it 
appears  that  they  are  included  within  the  five  items  already  consid- 
ered in  the  statement  of  the  increased  cost  of  the  work.  The  result 
being,  clearly  sustained  by  the  evidence,  as  it  seems  to  me,  that  the 
amount  of  the  increased  cost  on  three  items  with  the  addition  of  the 
amount  for  depreciation  of  the  plant,  amounts  to  $382,989.62 ;  that 
the  decrease  in  cost  on  two  items  and  the  amount  of  the  estimated 
profits  on  classes  of  work  not  included  in  the  defendant's  claim 
amount  to  $95,735.94,  for  which  the  plaintiff  is  entitled  to  credit  as 
against  the  amount  of  damages  claimed  as  for  increased  cost,  the 
conclusion  being  that  the  amount  properly  chargeable  upon  this 
evidence,  as  damages  accruing  to  the  defendant  by  reason  of  the 
breach  of  contract  by  the  plaintiff,  was  $287,253.68. 

It  follows,  therefore,  that  the  judgment  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event, 
unless  the  defendant  stipulates  to  modify  the  judgment  by  reducing 
the  amount  found  due  to  the  above  sum  of  $287,253.68,  with  the 
appropriate  change  of  the  interest  sum,  in  which  event  the  judgment 
appealed  from  will  be  so  modified,  and  as  modified  affirmed,  without 
costs  in  this  court. 

Pattebson,  p.  J.,  Ingraham  and  Lauohlin,  JJ.,  concurred. 

Scott,  J. : 

I  should  find  no  difiiculty  in  concurring  in  the  affirmance  of  this 
judgment,  as  modified  in  accordance  with  the  views  of  Mr.  Justice 
Clarke,  were  it  not  for  the  provisions  of  clause  O  of  the  contract 
respecting  the  damages  to  be  paid  by  the  contractor  in  case  of  his 
abandonment  or  non-fulfillment  of  the  contract.  That  clause  reads 
as  follows : 

"  O.  TJie  said  contractor  further  agrees  that  if  the  work  to  be 
done  under  this  contract  shall  be  abandoned^  or  if  at  any  time  the 
engineer  shall  be  of  the  opinion  and  shall  so  certify  in  writing  to 
the  company  that  the  said  work  is  unnecessarily  and  unreasonably 
delayed,  or  that  the  said  contractor  is  wilfully  violating  any  of  the 
conditions  or  agreements  of  this  contract,  or  is  not  executing  said 
contract  in  good  faith,  or  fails  to  show  such  progress  in  the  execa* 
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tion  of  the  work  as  will  give  reasonable  grounds  for  anticipating  its 
completion  witliin  the  required  time,  the  said  company  shall  have 
power  to  notify  the  said  contractor  to  discontinue  all  work  or  any 
part  thereof  under  this  contract ;  and  thereupon  the  said  contractor 
shall  cease  to  continue  said  work,  or  such  pai*t  thereof  as  the  said 
company  may  designate,  and  the  said  company  shall  thereupon  have 
the  right,  at  their  discretion,  to  contract  with  other  parties  for  the 
delivery  or  completion  of  all  or  any  part  of  the  work  left  unex- 
pended by  said  contractor,  or  for  the  correction  of  the  whole  or  any 
part  of  said  work.  And  in  case  the  expense  so  incurred  by  said 
company  is  less  than  the  sum  which  would  have  been  payable  under 
this  contract  if  the  same  had  been  completed  by  said  contractor, 
then  the  said  contractor  shall  be  entitled  to  receive  the  difference ; 
a7id  in  case  such  expense  shall  exceed  the  last  stated  su7n^  then  tlie 
contractor  shall  on  demand  pay  the  amount  of  said  excess  to  the 
said  company  on  notice  from  the  said  company  of  the  excess  so 
due  /  hut  such  excess  to  he  paid  hy  the  contractor  shall  not  exceed 
the  amount  of  the  security  for  the  performance  of  this  contract?^ 
As  1  read  that  clause  it  is  intended  to  cover  and  provide  for  the 
cases  in  which  the  water  company  would  be  justified  in  treating  the 
contract  as  at  an  end  and  taking  the  work  into  its  own  hands.  This 
it  might  do  either  (1)  if  the  contractor  abandoned  the  work ;  or  if 
(2)  the  work  should  be  unnecessarily  or  unreasonably  delayed  ;  or 
if  (3)  the  contractor  should  willfully  violate  any  of  the  conditions 
or  agreements  of  the  contract ;  or  if  (4)  the  contractor  should  not  be 
executing  the  contract  in  good  faith ;  or  if  (5)  the  contractor  should 
fail  to  show  such  progress  as  would  give  a  reasonable  ground  for 
anticipating  the  completion  of  the  work  within  the  required  time. 
In  case  any  of  these  conditions  arose  the  company  reserved  the  right 
to  treat  the  contract  as  forfeited  and  to  proceed  with  the  work 
itself.  In  examining  these  conditions  it  will  bo  seen  that  the  first, 
to  wit,  abandonment  of  the  work,  was  of  such  a  nature  that  its 
existence,  if  it  should  exist,  would  be  patent  and  apparent,  while 
the  other  conditions  implied  the  formation  of  an  opinion  based  upon 
patent  facts.  Thus  if  there  were  delaj',  it  would  be  a  matter  of 
opinion  whether  or  not  that  delay  was  necessary  and  reasonable ;  if 
it  was  claimed  that  the  contractor  willfully  violated  the  terms  of  his 
contract,  a  question  of  judgment  or  opinion  would  at  once  arise,  and 
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so  as  to  the  good  faith  in  executing  the  contract  or  the  probability 
of  completing  the  work  in  time,  a  like  question  of  judgment  or 
opinion  was  necessarily  involved,  while  an  abandonment  of  the 
work  by  the  contractor  would  be  visible  and  apparent,  as  a  fact,  to 
any  observer,  and  involved  no  exercise  of  judgment  or  expression 
of  opinion.  So  we  find  in  the  clause  quoted  a  provision  that  as  to 
any  of  the  possible  breaches  by  the  contractor,  except  abandonment 
of  the  work,  the  action  of  the  company  in  electing  to  terminate  the 
contract  must  be  predicated  upon  a  certificate  of  the  engineer,  by 
another  clause  created  arbiter  between  the  parties,  that  in  his 
opinion  the  contractor  has  failed  in  some  of  the  particulars  men- 
tioned in  the  clause,  but  in  case  of  an  abandonment  of  the  work  no 
such  certificate  is  provided  for,  for  the  obvious  reason  that  no  such 
certificate  would  be  appropriate  or  necessary  to  establish  a  patent 
fact.  By  the  strict  letter  of  the  clause,  and  from  the  nature  of  the  case 
no  certificate  of  the  engineer  expressive  of  his  opinion  is  required, 
when,  as  in  this  case  at  bar,  the  contractor's  default  consists  of  an 
abandonment  of  the  work.  The  plaintiff's  liability  rests  on  the 
finding  that  it  unwarrantably  abandoned  the  work,  and  this  was  the 
position  assumed  by  the  defendant  when,  under  date  of  December, 
1900,  it  finally  notified  the  plaintiff  that  the  latter  had  abandoned 
the  work,  and  that  the  water  company  elected  to  treat  such  aban- 
donment as  a  breach  of  the  contract,  and  would  itself  at  once  pro- 
ceed with  the  work.  It  seems  to  me  that  there  was  then  presented 
the  precise  condition  contemplated  by  and  provided  for  in  the  clause 
quoted  above  to  wit,  an  abandonment  of  work  by  the  contractor, 
and  election  by  the  water  company  to  treat  such  abandonment  as 
a  breach  of  the  contract ;  a  notification  of  such  election  to  the  con- 
tractor, and  the  completion  of  the  work  by  the  company.  There 
was  no  certificate  by  the  engineer,  but  as  already  shown  that  was 
not  required  where  there  was  a  complete  abandonment. 

The  consequences  following  upon  an  election  by  the  water  com- 
pany to  terminate  the  contract  are  precisely  defined  by  the  clause 
quoted.  It  was  authorized  to  contract  with  othe/  parties  for  the 
completion  of  all  work  left  uncompleted  by  the  contractor,  and  this 
the  company  proceeded  to  do.  The  clause  then  provided,  as  is 
usual  in  such  contracts,  that  if  the  expense  incurred  by  the  company 
in  completing  the  work  should  be  less  than  would  have  been  payable 
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to  tlie  contractor  if  it  had  completed  it,  then  said  contractor  shonld 
be  entitled  to  receive  the  difEerence;  and  if  the  expense  should 
exceed  the  amount  which  wonld  have  been  payable  to  the  con- 
tractor if  it  had  completed  the  work  according  to  the  contract,  then 
said  contractor  should,  on  demand,  pay  to  the  company  the  differ- 
ence. Then  follows  an  unusual  clause,  which  as  I  consider  limite  the 
amount  which  deferidant  may  recover  under  its  counterclaim.  It 
reads  as  follows :  "  but  such  excess  to  be  paid  by  the  contractor 
shall  not  exceed  the  amount  of  the  security  for  the  performance  of 
this  contract."  This  clause  is,  as  has  been  said,  unusual,  and,  as  the 
event  discloses,  affords  the  defendant  most  inadequate  damages  for 
the  contractor's  default,  but  we  cannot  disregard  it  merely  because 
it  is  unusual,  or  will  result  in  providing  inadequate  relief.  It  is  not 
our  place  to  make  a  contract  for  the  parties,  but  merely  to  interpret 
and  enforce  the  contract  which  tliey  made  for  themselves. 

It  is  idle  to  speculate  upon  the  reasons  which  led  to  the  insertion 
of  that  clause  in  the  contract.  It  is  sufficient  that  it  is  there,  and 
it  would  be  difficult  to  compose  a  phrase  which  would  more  effectu- 
ally or  completely  limit  the  amount  of  damages  to  be  paid  by  the 
contractor  under  the  circumstances  disclosed  by  the  record  before 
us.  Unless,  therefore,  tlie  plaintiff  has  in  some  way  waived  tlie 
right  to  insist  upon  this  limitation  of  its  liability,  I  can  see  no  escape 
from  its  a])pHcation.  It  is  suggested  that  it  has  waived  it  by  its 
pleadings,  and  by  its  course  in  this  litigation.  The  complaint 
alleges  the  making  of  the  contract,  its  breach  by  the  defendant  and 
demands  damages.  The  answer  denying  plaintiff's  allegations 
sets  up  a  counterclaim  alleging  abandonment  of  the  work  by  plain- 
tiff; that  defendant  has  thereby  suffered  damages,  and  asks  judg- 
ment therefor.  The  reply  is  a  general  denial  of  the  allegations  of 
the  counterclaim.  Tlie  plaintiff  thereby  denied  both  that  it  had 
broken  its  contract  and  that  defendant  had  suffered  damages  thereby. 
Tlie  special  clause  under  consideration  could  not  have  been  pleaded 
either  as  a  complete  or  a  partial  defense.  It  went  not  to  the  defend- 
ant's right  to  recover  damages,  but  merely  placed  a  limit  upon  the 
amount  which  could  ultimately  be  recovered.  It,  therefore,  had  no 
proper  place  in  the  reply,  and  its  omission  therefrom  cannot  be 
construed  into  a  waiver. 

It  certainly  seems  to  be  a  surprising  fact  that  in  the  six  years 
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daring  which  this  case  has  been  pending,  incUiding  two  long  trials 
before  referees,  three  appeals  to  this  court  and  one  appeal  to  the 
Court  of  Appeals,  the  attention  of  the  court  should  not  have  been 
called  to  this  particular  clause  in  the  contract  until  after  the  oral 
argument  on  this  appeal,  but  that  circumstance  does  not,  in  my 
opinion,  justify  us  in  holding  that  the  plaintiflE  had  waived  its 
benefit.  The  first  appeal  to  this  court,  and  the  appeal  to  the  Court 
of  Appeals,  dealt  only  with  a  demurrer  to  the  answer.  On  the  first 
trial  judgment  went  for  the  plaintiff,  and  only  the  plaintiff's  right 
to  recover  was  before  this  court  on  the  appeal  from  that  judgment. 
Of  course  no  question  then  arose  respecting  any  limitation  there 
might  be  in  the  contract  affecting  a  possible  recovery  by  defendant 
against  plaintiff. 

Upon  the  last  trial  only  did  the  question  as  to  how  much  defend- 
ant should  recover  from  plaintiff  become  important.  The  plaintiff 
might  well  then  have  called  the  attention  of  the  referee  to  the 
limitation  contained  in  clause  O  of  the  contract,  but  if  it  had  done 
so,  while  a  different  judgment  might  have  been  entered,  no  dif- 
ferent issues  would  have  been  presented  for  trial.  The  record 
shows  that  the  plaintiff's  position  throughout  was  that  it  was  the 
defendant  who  was  in  fault,  and  the  plaintiff  who  was  entitled  to 
damages,  and  notwithstanding  the  limitation  upon  defendant's 
recovery,  if  it  should  recover,  it  was  still  necessary  that  defendant 
should  offer  proof  of  its  damages,  for  the  clause  quoted  was  not  a 
stipulation  for  liquidated  damages,  but  merely  a  limitation  upon  the 
amount  to  be  recovered  by  defendant  in  case  of  a  breach  by  plaintiff. 
The  defendant  could  not  recover,  in  any  event,  more  than  the  amount 
as  limited,  and  could  not  recover  even  that,  unless  it  proved  so  much. 

In  point  of  fact  the  defendant  proved  vastly  more,  and,  in  my 
opinion,  this  being  an  action  triable  by  a  referee,  it  is  unnecessary 
to  direct  a  new  trial,  but  the  judgment  should  be  reduced  to 
$25,000,  with  interest  from  date  of  service  of  the  counterclaim, 
•  and  the  costs  included  in  tlie  judgment,  and  as  so  modified  affirmed, 
without  costs  in  this  court. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event  unless  defendant  stipulates  to  reduce  the  judgment  as  indi- 
cated in  opinion,  in  which  event  judgment  as  so  modified  affirmed, 
without  costs.     Settle  order  on  notice. 
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Isaac  P.  Smith,  as  Executor  of  the  Last  Will  and  Testament  of 
Charles  G.  Havens,  Deceased,  and  Trustee  under  Said  Will, 
Kespondent,  v.  Havens  Belief  Fund  Society  and  Others, 
Kespondents,  Impleaded  with  Harriet  Avery  Parmly  and 
Others,  as  Executrices,  etc.,  of  Angelica  M.  Clark,  Deceased, 
and  Others,  Appellants. 

First  Department,  April  5,  1907. 

Will  —  bequest  to  charitable  uses  —  when  benevolent  corporation  entitled 

to  take. 

The  Havens  Relief  Fund  Society,  incorporated  in  1870  for  charitable  purposes 
and  endowed  with  special  powers  by  chapter  801  of  the  Laws  of  1871,  obtained 
a  valid  corporate  existence. 

In  any  event  the  validity  of  its  corporate  existence  cannot  be  attacked  collat- 
erally in  an  action  by  a  testamentary  trustee  holding  a  trust  estate  for  the 
benefit  of  that  institution  asking  a  determination  of  the  validity  of  the  trust 
and  for  a  settlement  of  his  accounts.  The  question  of  the  legal  existence  of 
the  corporation  can  only  be  raised  by  the  sovereign  power  to  which  the  cor- 
poration owes  its  life  in  some  proceeding  for  that  purpose  brought  by  and 
on  behalf  of  the  sovereignty  itself. 

Even  if  defects  exist  in  proceedings  for  an  incorporation,  the  defect  may  be  cured 
by  subsequent  legislation. 

Chapter  301  of  the  Laws  of  1871,  providing  that  the  Havens  Relief  Fund 
Society  may  take  gifts  by  will  from  those  named  in  the  certificate  of  incorpo- 
ration without  being  limited  to  the  amounts  then  limited  by  law,  exempts  such 
corporation  from  the  limitations  prescribed  by  section  6  of  chapter  319  of  the 
Laws  of  1848  and  chapter  360  of  the  Laws  of  1860,  and  enables  it  to  take 
bequests  from  its  original  incorporators  without  limit. 

Appeal  by  the  defendants,  Harriet  Avery  Parmly  and  others,  as 
execntrices,  etc.,  and  others,  from  a  final  judgment  of  the  Supremo 
Court  in  favor  of  the  plaintiff  and  certain  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  7th  day 
of  March,  1906,  confirming  the  report  of  a  referee,  with  notice  of 
an  intention  to  bring  up  for  review  upon  such  appeal  an  interlocu- 
tory judgment  in  this  action  entered  on  the  6th  day  of  December, 
1904! 

Alfred  G.  Jieeves,  for  the  appellants. 

George  M.  Bayne^  for  the  plaintiff,  respondent. 
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Richard  Lockhart  Hand  {^Leonard  S.  Wheeler  with  him  on  the 
brief],  for  the  respondent  Havens  Relief  Fund  Society. 

Richard  Lockhart  Hand  [Atigustua  N,  Hand  with  him  on  the 
brief],  for  the  respondent  Jones,  as  executor. 

Frank  W.  Stevens^  for  tlie  respondents  Stephens. 

Earry  E.  Newell^  for  tlie  respondent  Costello. 

Olarkb,  J. : 

This  action  was  brought  by  the  plaintiff  as  executor  of  the  last 
will  and  testament  of  Charles  G.  Havens,  deceased,  and  trustee 
under  his  will.  The  purpose  of  the  action  was  to  have  determined 
whether  or  not  certain  provisions  of  the  will  creating  annuities  and 
providing  for  their  payment  by  a  charge  in  the  first  instance  upon 
certain  real  estate,  created  valid  or  invalid  trusts.  The  plaintiff 
also  desired  to  render  his  account  as  executor  and  trustee  and  to 
have  the  same  judicially  settled. 

By  their  answers  a  number  of  the  defendants  attack  the  whole 
will  and  especially  the  20th  and  21st  clauses  thereof  and  ask  judg- 
ment declaring  the  various  gifts  and  devises  in  the  will  contained 
to  be  illegal  and  void. 

Charles  G.  Havens,  the  testator,  died  in  the  city  of  New  York  on 
January  7,  1888,  in  his  seventy-ninth  year,  leaving  a  last  will  and 
testament  dated  July  20,  1886.  He  was  a  bachelor,  liad  been  for 
many  years  a  practicing  lawyer,  and  left  a  substantial  fortune. 
Upon  the  probate  proceedings  all  the  heirs  at  law  and  next  of  kin 
of  the  testator  were  cited  and  many  of  tliem,  including  certain  of 
the  defendants-appellants,  answered  the  petition  for  probate,  setting 
forth  substantially  the  same  objections  to  tlie  will  set  up  in  their 
answers  to  the  complaint  in  this  action.  After  a  trial  the  will  was 
sustained  by  the  surrogate  {Matter  of  Havens^  6  Dem.  456),  and  a 
decree  was  entered  admitting  the  will  to  probate  and  establishing  it 
as  a  will  of  real  and  personal  property. 

From  said  decree  an  appeal  was  taken  to  the  General  Term  of  the 
Supreme  Court,  which  appeal  was  subsequently  dismissed.  Under 
this  decree,  letters  testamentary  were  issued  to  Clifford  A.  Hand, 
and  thereafter  and  until  his  death  in  August,  1901,  Mr.  Hand,  as 
such  executor,  carried  out  the  provisions  of  the  will  and  disbursed 
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over  $1,000,000  to  the  legatees  and  annuitants  and  the  residuary 
legatee,  the  Havens  Relief  Fond  Society.  LTpon  the  death  of  Mr. 
Hand,  letters  testamentary  were  issued  to  Isaac  P.  Smith,  the 
plaintiflf,  who  brought  the  present  action. 

On  the  3l6t  of  December,  1870,  Mr.  Havens  and  seven  associates 
signed  and  verified  a  certificate  of  incorporation  of  the  Havens 
Kelief  Fund  Society,  stating  that  "  *  *  *  desiring  to  associate 
ourselves  for  benevolent  and  charitable  purposes  and  to  be  an  incorpo- 
rated society  as  authorized  by  the  laws  of  the  State  of  New  York,  do 
hereby  certify  in  writing :  *  *  *.  Second :  That  the  particular 
business  and  objects  of  such  society  sliall  be  the  receipt  of  such 
money  and  property  as  shall  be  voluntarily  contributed,  paid,  con- 
veyed, devised,  bequeathed  or  in  any  way  transferred  to  the  Society, 
and  the  investment  of  tlie  same  to  produce  an  income  and  the 
application  of  the  income  from  time  to  time  through  corporate  or 
private  agencies  to  the  relief  of  poverty  and  distress  and  especially 
the  affording  of  temporary  relief  to  unobtrusive  suffering  endured  by 
industrious  or  worthy  persons,  but  including  the  bestowal  and  dis- 
tribution of  any  part  of  such  income  to  and  among  benevolent  and 
charitable  institutions,  objects  or  persons  such  as  sliall  be  deemed 
most  useful  and  deserving  or  judicious,  considering  the  different 
modes  of  application  and  expenditure  or  use  of  funds  and  the 
practical  results,  and  including  the  right  to  employ  and  superintend 
almoners  without  being  required  or  undertaking  to  act  immediately 
or  directly  as  almoners,  and  generally  in  respect  to  any  property 
received  by  deed  or  will  for  any  benevolent  or  charitable  use  or 
purpose  including  the  right  to  comply  with  the  directions  of  the 
donor  in  regard  thereto." 

On  the  same  day  a  justice  of  the  Supreme  Court,  in  writing,  con- 
sented that  the  certificate  bo  tiled  and  the  society  mentioned  be 
incorporated  and  approved  of  such  tiling  and  incorporation,  and 
upon  the  3d  of  January,  1871,  the  original  was  filed  in  the  office  of 
the  Secretary  of  State  and  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York. 

On  April  5,  1871,  the  Legislature  passed  chapter  301  of  the  Laws 
of  that  year,  which,  by  its  terms,  took  effect  immediately,  entitled 
"  An  Act  increasing  the  corporate  powers  of  *  The  Havens  Relief 
Fund  Society.' "    The  act  provided :  "  Section  1.  The  Havens  Relief 
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Fund  Society,  incorporated  under  the  laws  of  this  State,  and  whose 
purposes  or  business  and  objects  are  "  —  setting  forth  in  ijpsissimia 
verbis  the  language  of  tlie  hereinbefore  recited  certificate  of  incorpora- 
tion —  "  is  hereby  authorized  to  receive  by  gift,  devise,  bequest,  sub- 
ject to  all  provisions  of  law  relative  to  devises  and  bequests  by  last  will 
and  testament  or  other  voluntary  contribution,  any  money  or  prop- 
erty, and  to  so  apply  tlie  same  to  the  said  purposes  of  its  incorporation, 
or  any  or  either  thereof,  without  being  limited  to  the  amounts  now 
limited  by  law,  and  to  continue  the  incorporation  so  long  as  may 
be  requisite  thereto ;  provided,  however,  that  the  amount  of  such 
contributions  which  may  be  so  received  from  persons  other  than 
those  named  in  the  certificate  of  its  incorporation,  sliall  not  exceed  the 
limit  allowed  by  law  for  gifts  or  contributions  to  associations  or 
incorporations  for  benevolent  and  charitable  purposes." 

Mr.  Havens  was  the  originator  of  the  sclieme  of  this  society  and 
the  certificate  of  incorporation  and  the  act  alluded  to  were  procured 
at  his  instance  and  request.  The  society  had  been  in  active  exist- 
ence from  the  time  of  its  incorporation  in  1871  for  seventeen  years 
at  the  time  of  testator's  death  and  during  that  period  he  Iiad  con- 
tributed for  its  use  upwards  of  $25,000.  In  the  20th  clause  of  his 
will,  executed  July  20, 1886,  about  eighteen  months  before  his  death, 
it  was  provided  that  "  All  the  rest,  residue  and  remainder  of  my 
estate  and  property,  real  and  personal,  and  wheresoever  situate,  of 
or  to  which  I  may  die  seized,  possessed  or  entitled,  I  give,  devise 
and  bequeath  the  same  to  my  said  executors  upon  trust  to  sell  and 
dispose  of  the  same  and  convert  the  same  into  cash  or  cash  securi- 
ties or  investments  and  pay  over  the  net  proceeds  thereof  to  the 
*  Havens  Relief  Fund  Society,'  a  corporation  organized  under  the  laws 
of  the  State  of  New  York  (of  which  I  am  and  from  its  beginning 
have  been  a  trustee),  to  be  held  and  applied  by  the  said  society  for 
the  purposes  of  the  incorporation  thereof,  it  being  my  wish,  however, 
that  the  principal  be  kept  invested  and  only  the  income  distributed 
or  expended  for  the  charitable  purposes  of  the  society.  And  in  this 
residuary  propertjj  shall  pass  and  be  included  all  estate  and  funds 
and  property  which  by  decease  of  legatees  or  from  other  cause 
shall  not  be  actually  required  to  satisfy  the  hereinbefore  contained 
provisions  of  this  my  will,  and  all  principal  sums  which  shall  cease  to 
be  required  to  produce  and  pay  annuities  or  other  charges  or  sums^" 
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In  affirming  tlie  judgment  here  appealed  from,  it  would  be  unneces- 
sary to  add  anything  to  the  able  opinion  of  tlie  learned  court  at  Special 
Term  (44  Misc.  Rep.  594),  which  we  approve  and  adopt,  were  it  not 
for  the  fact  that  two  points  have  been  elaborately  presented  upon  the 
argument  and  in  the  briefs  before  us,  in  regard  to  which  we  deem  it 
proper  to  add  a  word  to  the  matters  discussed  in  the  opinion  below. 

The  appellants  claim  that  the  Havens  Relief  Fund  Society  did  not 
attain  valid  corporate  existence  under  its  certificate  of  incorporation 
nor  under  chapter  301  of  the  Laws  of  1S71. 

It  is  quite  clear  that  the  validity  of  the  corporation  cannot  be 
attacked  in  this  proceeding.  The  Havens  Relief  Fund  Society  was 
created  by  filing  the  certificate  duly  approved  in  the  manner 
required  by  law,  and  in  the  same  year  was  recognized  by  legislative 
enactment  reciting  the  objects  of  its  incorporation  and  increasing 
its  powers.  It  commenced  the  open  performance  of  its  functions 
under  color  of  the  authority  thus  invoked  in  1871,  and  had  so  acted 
for  seventeen  years  at  the  time  of  testator's  death,  and  was  still  so 
acting  at  the  time  of  the  commencement  of  this  suit  in  1903,  thirty- 
two  years  after  its  incorporation.  There  is  "almost  unanimous 
consensus  of  judicial  opinion  *  *  *  that  the  rightfulness  of 
the  existence  of  a  body  claiming  to  act,  and  in  fact  acting,  in  the 
face  of  the  State  as  a  corporation,  cannot  be  litigated  in  actions 
between  private  individuals  or  between  private  individuals  and  the 
assumed  corporation,  but  that  the  rightfulness  of  the  existence  of 
the  corporation  can  be  questioned  only  by  the  State;  in  other 
words,  that  the  question  of  the  rightful  existence  of  the  corporation 
cannot  be  raised  in  a  collateral  proceeding."  (10  Cyc.  256.  See, 
also,  8  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  747,  754,  758.) 

In  Riker  v.  Cornwell  (113  N.  Y.  115),  when  the  question  was 
whether  a  certain  corporation  could  take  under  a  will,  the  court 
said  :  "  Even  if  defects  existed  in  the  proceedings  for  incorporation, 
the  passage  of  subsequent  acts  by  the  Lepjislature  was  a  recognition  of 
its  incorporation  and  cured  such  defects."  In  Matter  of  Trustees 
of  Congregational  Churchy  etc.  (131  N.  Y.  1)  the  church  had 
petitioned  the  surrogate  to  compel  the  payment  to  it  of  a  legacy 
under  a  will.  The  court  said :  "  Even  if  a  cause  of  forfeiture 
appears  that  cannot  be  taken  advantage  of  or  enforced  in  a  proceed- 
ing like  this.     That  question  can  be  raised  only  by  the  sovereign 
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power  to  which  tlie  corporation  owes  its  life,  in  some  proceeding 
for  that  pnrpose  by  or  in  behalf  of  the  sovereignty  itself." 

To  the  same  effect  are  People  v.  U7^te7'  <&  Delaware  li.  li.  Co. 
(128  K  T.  240)  and  Coxe  v.  State  (144  id.  396). 

There  is  no  doubt  that  the  society  is  a  valid  existing  corporation. 
It  came  within  the  pnrview  of  tlie  act  of  1848,  chapter  319,  as  a 
benevolent  and  charitable  society,  its  certificate  complied  with  all 
the  formalities  of  the  law,  it  has  been  expressly  recognized  as  an 
existing  corporation  by  the  Legislature  and  its  powers  increased. 
There  would  seem  to  be  no  ground  for  an  attack  upon  it  even  by 
the  State.     There  is  none  by  private  individuals. 

Although  a  legal  and  valid  corporation  the  question  still  remains 
has  it  the  power  to  take  under  this  will  ?  Ciiapter  319  of  the  Laws 
of  1848,  entitled  *'An  act  for  the  incorporation  of  benevolent, 
charitable,  scientific  and  missionary  societies,"  the  act  under  which 
the  certificate  of  incorporation  was  njade,  provided  (as  amd.  by  Laws 
of  1857,  cliap.  302,  and  Laws  of  1861,  chap.  239)  that  "any  five  or 
more  persons  of  full  age,  citizens  of  the  United  States,  a  majority 
of  whom  shall  be  citizens  of,  and  residents  within  this  State,  who  shall 
desire  to  associate  themselves  together  for  benevolent,  charitable, 
literary,  scientific,  missionary,  or  mission,  or  other  Sabbath  school  pur- 
poses," should,  upon  making  and  filing  the  prescribed  certificate,  be  a 
body  politic  and  corporate.  The  act  provided  tliat  the  corporation 
should  in  law  be  capable  of  taking,  receiving,  purchasing  and  holding 
real  estate  for  the  purposes  of  the  incorporation  and  for  no  other 
purpose,  to  an  amount  not  exceeding  $50,000  in  value,  and  personal 
estate  for  like  purposes  to  an  amount  not  exceeding  $75,000  in 
value,  but  the  clear  annual  income  from  such  real  and  personal 
estate  should  not  exceed  the  sum  of  $10,000.  Section  6  of  said 
act  provided  that  any  corporation  formed  under  this  act  shall  be 
capable  of  taking,  holding  or  receiving  any  property,  real  or  per- 
sonal, by  virtue  of  any  devise  or  bequest  contained  in  any  last  will 
or  testament  of  any  person  whatsoever,  the  clear  annual  income  of 
which  devise  or  bequest  shall  not  exceed  the  sum  of  $10,000,  pro- 
vided no  pereon  leaving  a  wife  or  child  or  parent  shall  devise  or 
bequeath  to  such  corporation  more  than  one-quarter  of  his  estate  after 
the  payment  of  his  debts,  and  no  such  devise  or  bequest  shall  be  valid 
in  any  will  which  shall  not  have  been  made  and  executed  at  least  two 
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months  before  the  death  of  the  testator.  Chapter  360  of  the  Laws  of 
1860  provided  that  no  person  liaving  a  husband,  wife,  child  or  parent 
shall  by  his  or  her  last  will  and  testament  devise  or  bequeath  to  any 
benevolent,  charitable,  literary,  scientific,  religious  or  missionary 
society,  association  or  corporation,  in  trust  or  otherwise,  more  than 
one-half  part  of  his  or  her  estate  after  the  payment  of  his  or  her 
debts,  and  such  devise  or  bequest  shall  be  valid  to  the  extent  of 
one-half  and  no  more. 

These  limitations  existing  at  the  time  of  the  incorporation  of  this 
society,  the  Legislature  by  the  act  above  alluded  to,  chapter  301 
of  the  Laws  of  1871,  provided  that  this  society  "is  hereby  author- 
ized to  receive  by  gift,  devise,  bequest,  subject  to  all  provisions  of 
law  relative  to  devises  and  bequests  by  last  will  and  testament  or 
other  voluntary  contribution,  any  money  or  property  *  *  » 
without  being  limited  to  the  amounts  now  limited  by  law,  *  *  * 
provided,  however,  that  the  amount  of  such  contributions  which 
may  be  so  received  from  persons  other  than  those  named  in  the  cer- 
tificate of  its  incorporation,  shall  not  exceed  the  limit  allowed  by 
law  for  gifts  or  contributions  to  associations  or  incorporations  for 
benevolent  and  charitable  purposes." 

Mr.  Havens  died  a  bachelor  without  leaving  a  wife,  child  or 
parent  and  his  will  was  made  eighteen  months  before  his  death,  so 
that  the  provisions  of  neither  of  the  statutes  cited,  so  far  as  the 
limitation  was  fixed  upon  a  proportionate  share  of  his  property,  apply. 
As  I  read  the  act  of  1871  the  words  "subject  to  all  provisions  of 
law  relative  to  devises  and  bequests  by  last  will  and  testament" 
must  be  confined  to  those  provisions  in  the  statute  cited  which  pro- 
hibit, in  case  of  a  man  leaving  certain  near  relatives,  and  in  a  will 
made  less  than  two  months  before  his  death,  more  than  tiie  specified 
proportion  of  his  estate  to  a  charitable  corporation.  The  other  pro- 
visions of  the  act  of  1818  wliich  limit  the  devise  or  bequest  to  prop- 
erty the  clear  annual  income  of  which  shall  not  exceed  $10,000,  as 
well  as  the  other  limitations  in  the  said  act  as  to  the  amount  that 
the  society  may  hold,  have  no  force  and  effect,  because  the  very 
purpose  of  this  act  was  to  increase  the  corporate  powers  of  this 
institution,  and  it  expressly  provided  that  it  might  take  without 
being  limited  to  the  amounts  now  limited  by  law  so  far  as  the  per- 
sons named  in  the  certificate  of  incorporation  were  concerned. 
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If  this  interpretation  is  not  correct,  it  is  impossible  to  discover 
any  reason  whatever  for  the  passage  of  the  act.  While  it  is  quite 
true  that  the  act  of  1848  not  only  limited  tlio  amount  of  the 
property  which  conld  be  devised  or  bequeathed,  but  also  the 
amount  of  property  which  the  corporation  could  take  and  hold,  the 
Legislature  had  the  same  power  to  remove  these  restrictions  as  it  had 
to  impose  them,  and  that  power  has  been  exercised  from  time  to 
time  both  by  general  and  by  special  statutes.  Before  the  death  of 
the  testator,  the  Legislature  had  by  chapter  641  of  the  Laws  of  1881 
increased  the  amount  of  real  and  personal  estate  which  a  charitable 
association  could  take  and  hold  to  $400,000  in  value,  witli  clear 
annual  income  of  $50,000,  but  we  have  no  concern  with  the  general 
statutes.  Tlie  Legislature  conferred  upon  this  corporation  the  power 
to  take  and  hold  from  Mr.  Havens,  one  of  the  persons  mentioned  in 
the  certificate  of  incorporation,  property  to  an  unlimited  amount. 

The  other  questions  involved  in  this  appeal  have  been  so  admi- 
rably disposed  of  in  the  opinion  of  the  learned  court  below  that 
nothing  further  need' be  added. 

The  judgment  appealed  from  should  be  affirmed,  with  costs  to  the 
respondents  separately  appearing,  payable  out  of  the  estate. 

Patterson,  P.  J.,  Ingraham,  McLaughlin  and  Houghton,  JJ., 
concurred. 

Judgment  affirmed,  with  costs  to  the  respondents  separately 
appearing,  payable  out  of  the  estate.     Settle  order  on  notice. 


John  C.  Wilmerding  and  Others,  Respondents,  v.  Postal  Tele- 
graph-Cable Company,  Appellant. 

First  Department,  April  5,  1907. 

Principal  and  agent  —  wlien  messengers  of  telegraph,  company  clothed 
with  apparent  power  to  collect  — when  overpayments  made  to  messen- 
gers on  forged  bills  may  be  recovered  from  the  principaL 

An  employer  who  puts  it  within  the  power  of  his  employee  to  defraud  a  third 
person  by  intermingling  genuine  and  fniudulcut  bills  and  collecting  money 
thereon,  may  be  held  responsible  by  an  innocent  third  party  for  the  dishonesty 
of  the  employee. 
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Thus,  when  a  telegraph  company  has  been  accustomed  to  send  its  messengers  to 
collect  small  sums  due  for  messenger  service  and  the  messenger  forges  bills 
which  he  intermingles  with  the.  genuine  bills  and  (iresents  to  the  customer's 
cashier  in  charge  of  the  petty  cash  for  payment,  the  customer  may  recover 
the  amount  of  the  payments  made  on  the  forged  bills. 

Although  such  messenger  is  not  the  general  agent  of  the  company,  yet  when  he 
is  empowered  to  collect,  that  act  is  within  the  scope  cf  his  authority  and  the 
principal  is  bound. 

The  fact  that  the  act  of  the  agent  is  ultra  vires  is  immaterial  if  the  act  be  within 
the  scope  of  his  authority. 

The  customer  making  payments  under  the  circumstances  aforesaid  is  entitled  to 
recover,  although  he  might  by  an  investigation  have  discovered  the  forgery. 

Laughlin  and  Scott,  JJ.,  dissented  in  part,  with  opinion. 

Appeal  by  the  defendant,  the  Postal  Telegraph-Cable  Company^ 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  14:th  day  of  June,  1906,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  New  York  Trial  Term,  the  jury  having 
been  dismissed. 

Edmund  L,  Mooney  of  counsel  [  William  W.  CooTc^  attorney], 
for  the  appellant. 

Edwin  Blumenatiel  of  counsel  [^Blumenstiel  cfe  Blumenstielj 
attorneys],  for  the  respondents. 

Clarke,  J. : 

The  plaintiffs  are  members  of  a  copartnership  known  as  Wil- 
merding,  Morris  &  Mitchell,  engaged  in  business  in  the  city  of  New 
York.  The  defendant  is  a  domestic  corporation  conducting  a  gen- 
eral telegraph  business.  The  course  of  dealing  between  plaintiffs 
and  defendant,  continuing  for  about  ten  years,  has  been  as  follows : 
When  the  plaintiffs  desired  to  send  a  telegram  they  would  ring  tlie 
messenger  call  in  their  store  and  a  messenger  would  be  dispatched 
from  the  local  office  of  the  defendant  in  the  neighborhood,  imder 
the  charge  of  one  Morrell,  who  would  receive  the  message  and  carry 
it  to  the  telegraph  office  where  it  would  be  dispatched  in  the  regu- 
lar course  of  business.  Upon  the  following  day  a  messenger  from 
the  defendant's  office  would  present  to  plaintiffs'  assistant  cashier 
in  charge  of  the  petty  cash,  one  White,  a  printed  slip  or  form 
headed  "  message  memorandum,"  containing  the  date  and  the  words 
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"To  Postal  Telegraph-Cable  Company.  For  convenience  in  verify- 
ing accounts,  please  preserve  the  following  items  of  messages  sent." 
There  would  then  follow  "  To,"  the  address  being  written  in,  fol- 
lowed by  the  amount  of  the  charge  and  opposite  the  word  "  signa- 
ture," inclosed  in  brackets,  the  name  of  the  person  sending  the 
message.  These  slips  were  made  out  by  the  telegraph  company  and 
the  name  appended  thereto  was  not  a  signature  but  was  for  the 
purposes  of  identification  and  in  the  genuine  slips  was  written  by 
tlie  agent  in  charge  of  tlie  defendant's  office.  Upon  the  presenta- 
tion of  the  slip,  which  performed  the  functionof  a  bill,  to  the  cashier 
in  charge  of  the  petty  cash,  the  amount  called  for  thereon  was  given 
to  the  messenger  in  payment  of  the  services  rendered  and  the  slip 
was  kept  as  a  voucher  by  the  plaintiffs. 

During  the  seven  months  under  consideration  in  this  action  a 
large  number  of  slips  upon  which  payments  were  made  were  pre- 
sented by  and  the  amounts  called  for  thereon  paid  to  a  messenger 
of  the  defendant,  who  was  between  sixteen  and  eighteen  years  of 
age,  named  Murphy,  and  the  balance  by  one  other  boy  not  particu- 
larly described  or  identified,  but  it  appears  that  all  of  the  slips  were 
presented  by  one  or  other  of  these  two  boys  sent  by  the  defendant 
and  known  to  the  assistant  cashier.  During  this  period  517  slips 
were  thus  presented  for  payment  and  $709.49  were  paid  thereon  to 
these  two  messengei*s.  Upon  investigation  it  appeared  that  199  of 
these  slips  upon  which  were  paid  $117.60  were  slips  made  out  by 
the  operator,  Morrell,  and  represented  charges  for  services  by  the 
defendant  for  transmission  of  telegmms  for  the  plaintiffs  and  for 
which  the  defendant  gave  credit  to  the  plaintiffs.  Three  hundred 
and  eighteen  slips  upon  which  $592.99  were  paid  to  the  messenger 
boys  were  forged  memoranda  and  were  fictitious  in  that  no  services 
were  rendered  by  the  defendant  for  the  plaintiffs  in  accordance 
with  the  tenor  of  said  forged  or  fictitious  memoranda.  It  is  for 
said  sum  so  paid  that  this  action  was  brought  and  for  which  judg- 
ment in  favor  of  the  plaintiffs  has  been  entered,  from  which  this 
appeal  is  taken. 

The  question  is,  is  the  defendant  responsible  to  the  plaintiffs  for 
the  dishonesty  of  its  messengers  ?  It  is  conceded  that  so  far  as  the 
genuine  slips  are  concerned,  made  out  by  the  defendant's  agent, 
Morrell,  in  charge  of  its  office  and  given  by  him  to  the  messengers, 
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tliey  were  thereby  constituted  the  agents  of  the  defendant  for  the 
purpose  of  collecting  from  the  plaintiffs  the  amounts  due  for  serv- 
ices rendered  as  appeared  upon  the  face  of  such  slips;  that  if 
after  payment  by  the  plaintiffs  to  such  messengers  upon  such 
genuine  slips  the  messengers  had  appropriated  the  suras  paid  them- 
selves, or  having  transmitted  the  money  to  the  office,  the  agent 
there  in  charge  liad  appropriated  it  to  himself  the  defendant  would 
have  been  liable,  for  the  collections  would  have  been  within  the 
direct  scope  of  the  employment  of  the  agent  and  tlie  principal,  for 
the  agent's  wrongdoing,  would  have  been  obliged  to  respond.  But 
the  defendant  claims  that  these  messengers  were  not  in  any  sense 
the  general  agents  of  the  defendant ;  that  their  employment  was 
limited  to  the  presentation  of  the  genuine  slips  as  given  to  them  by 
the  general  agent,  Morrcll,  and  the  collection  of  the  sums  called  for 
thereby,  and  that  when  they  forged  slips  and  npon  such  forged 
slips  collected  and  appropriated  the  sums  apparently  called  for 
they  acted  independently  and  outside  of  their  respective  agencies, 
and  that,  therefore,  the  defendant  is  not  liable  for  such  fraudulent 
conduct. 

It  seems  to  me  that  this  contention  is  not  sound ;  that  the  liability 
of  the  principal  does  not  depend  upon  the  general  agency  of  the 
agent  but  npon  the  question  whether  the  acts  done  were  within  the 
apparent  scope  of  the  authority  of  the  agent,  and  that  when  it  had 
clothed  these  messengers  with  the  power  to  present  slips  and  receive 
payment  therefor,  it  is  responsible  for  the  wrongful  acts  of  such 
agents  committed  in  that  kind  of  work.  The  fictitious  slips  were 
intermingled  with  the  genuine.  They  were  both  presented  by  the 
same  boys  to  the  same  assistant  cashier  in  the  same  ordinary  way  in 
which  the  dealings  between  the  parties  had  been  conducted  for  a 
very  considerable  period  of  time.  The  plaintiffs  had  the  right  to 
assume  that  the  agents  of  the  defendant,  admittedly  employed  by 
it  and  clothed  with  the  power  to  collect  money  on  the  presentation 
of  slips,  were  honest  and  that  the  slips  presented  by  them  were 
genuine. 

The  assistant  cashier  testified  that  at  the  time  he  paid  these  slips 
he  "thought  they  were  in  the  operator's  handwriting — seeing  that 
handwriting  every  day  I  got  accustomed  to  it  looking  at  it."  He 
did  not  send  the  telegrams  or  ring  for  the  messengers.     He  was  in 
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charge  of  the  petty  casli  disbursements  of  the  business.  Ue  liad 
been  in  the  habit  of  receiving  these  slips  from  these  same  boys  and 
of  paying  them  for  a  long  time,  and  there  was  nothing  which 
excited  his  suspicion,  there  was  nothing  out  of  the  common  which 
put  him  upon  his  inquiry. 

An  employer  who  has  put  it  within  the  power  of  his  employee 
to  defraud  a  third  person  by  intermingling  fraudulent  and  genuine 
bills  and  collecting  money  therefrom,  should  be  held  responsible 
to  an  innocent  third  party  for  the  dishonesty  of  his  employee. 

It  is  unnecessary  to  cite  numerous  authorities  because,  as  it  seems 
to  me,  the  recent  case  of  Birkett  v.  Postal  Telegraph-Cahle  Co. 
(107  App.  Div.  115  ;  affd.  unanimously,  186  N.  Y.  591,  witli- 
out  an  opinion)  is  conclusive.  The  defendant  seeks  to  distinguish 
that  case  from  the  one  at  bar,  because  in  the  Birkett  case  the  agent 
was  a  general  agent  in  charge  of  the  office  of  the  defendant.  Con- 
ceding that  the  messengers  in  the  case  at  bar  were  not  the  general 
agents  of  the  defendant,  yet,  when  acting  within  the  scope  of  their 
authority,  the  same  rule  applies  as  to  a  general  agent,  and,  as  to 
third  parties,  when  a  special  agent  acts  witliin  the  apparent  6coi)e 
of  his  authority  the  rule  of  responsibility  is  the  same.  These  mes- 
sengers having  the  direct  authority  to  collect  upon  genuine  slips, 
presenting,  intermingled  with  said  genuine  slips,  forged  slips  not 
distinguishable  upon  ordinary  examination  from  the  genuine  slips, 
their  acts  were  within  the  apparent  scope  of  their  authority  and 
hence  the  Birkett  case  is  applicable.  In  that  case  Harrington  was 
the  agent  in  charge  of  the  defendant's  office  in  Penn  Yan.  Birkett, 
like  the  plaintiffs  in  the  case  at  bar,  was  a  regular  customer,  but, 
instead  of  having  the  bills  presented  upon  the  next  day  after  the 
transmissal  of  the  message  ius  in  this  case,  an  itemized  statement 
was  presented  to  him  each  month  on  blanks  furnished  by  the 
defendant  for  the  purpose  and  which  he  paid  mainly  by  check  as 
they  were  rendered.  He  accidentally  discovered  an  overcharge 
which  led  to  an  investigation  disclosing  that  he  had  been  systemat- 
ically mulcted  by  Harrington,  who  confessed  his  guilt  and  absconded. 
An  examination  proved  the  extent  of  these  false  accounts,  con- 
sisting of  jfictitious  items  and  charges,  to  be  $2,480.24.  Harrington 
had  remitted  proper  sums  and  rendered  correct  statements  of  the 
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account  to  the  defendant.  Mr.  Justice  Spring  said  :  "  The  rule  of 
law  governing  this  case  is  elementary.  A  principal  is  liable  to 
a  third  person  for  the  misconduct  of  his  agent  committed  in  tlie 
line  of  his  employment,  even  though  the  offense  was  in  excess 
of  his  authority  'and  the  principal  did  not  authorize,  justify  or 
know  of  it.'  (Citing  cases.)  Conceding  this  rule  of  law,  the 
appellant  contends  that  Harrington  was  not  acting  in  the  line 
of  his  employment  in  making  false  entries  in  the  accounts  ren- 
dered to  the  plaintiff.  *  *  *  He  was  acting  within  the  scope 
of  his  agency  in  receiving  the  monej^  for  the  benefit  of  the 
defendant.  If  the  plaintiff  had  paid  the  exact  amount  due  and 
Harrington  had  misappropriated  it,  the  plaintiff  could  not  have 
been  compelled  to  respond  over  again  on  account  of  the  mis- 
conduct of  Harrington.  Of  course,  Harrington  was  not  authorized 
to  collect  money  of  the  plaintiff  for  telegrams  never  transmitted, 
but  it  was  his  duty  to  collect  the  sums  actually  due  for  their  trans- 
mission. If  he  collected  more  than  was  due,  lie  did  that  because  of 
liis  agency.  The  agent  in  his  dealings  with  the  plaintiff  turned 
out  to  be  dishonest  while  acting  in  that  capacity.  His  delinquency 
does  not  exonerate  ttie  defendant  to  the  plaintiff,  who  relied  upon 
the  manifest  authority  of  Harrington.  The  principal  cannot  so 
feasily  evade  liability  for  the  misdeeds  of  its  agent.  *  *  *  The 
rule  here  applicable  is  founded  on  the  old  maxim  that  the  princi}>al 
is  responsible  for  his  agent,  not  the  innocent  third  person.  The 
plaintiff  was  furnished  with  the  tariff  books  of  the  defendant,  and 
by  examination  of  each  statement  with  the  tariff  rates  could 
have  ascertained  that  he  was  being  cheated.  It  is  urged  that  he 
was  negligent  in  failing  to  make  these  examinations  and  should 
not,  therefore,  be  permitted  to  recover.  The  plaintiff  was  not 
obliged  to  act  on  the  assumption  that  Harrington  was  defrauding 
him.  *  *  *  (He)  had  a  right  to  assume  he  was  honest  and 
(was)  not  called  upon  to  enter  into  any  inspection  of  the  items  of  his 
accounts  for  the  purpose  of  discovering  either  fraud  or  mistake." 

Applying  the  principles  there  laid  down  to  the  facts  api>earing  in 
the  case  at  bar,  there  seems  to  be  no  escape  from  the  proposition 
that  the  defendant  is  liable.  All  the  cases  which  have  held  the 
principal  responsible  for  the  dishonest  acts  of  the  agents  have 
assumed  that  the  said  acts  were  ultra  vires^  but  the  responsibility 
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of  the  principal  was  based  upon  the  fact  that  lie  had  lodged  the 
power  in  the  agent  to  commit  the  act. 

The  appellant  urges  that  the  plaintiffs'  neglect  in  not  discovering 
the  fraud  connnitted  upon  them  precluded  a  recovery. 

"  In  an  action  to  recover  back  money  paid  under  a  mistake  of  fact,  it 
18  no  defense  that  by  the  exercise  of  proper  diligence  plaintiflEs  might 
liave  avoided  the  error,  or  that  defendant  cannot  be  restored  to  his 
original  position  upon  paying  back  the  money."  (10  Abb.  Cyc. 
Dig.  809.)  "  *  It  seems  from  a  long  series  of  cases  *  *  *  that 
where  a  party  pays  money  under  a  mistake  of  fact  he  is  entitled  to 
recover  it  back,  although  he  may  at  the  time  of  the  payment  have  had 
means  of  knowledge  of  whicli  he  has  neglected  to  avail  himself.'" 
{Kingston  Bank  v.  EUinge^j^O  N.  Y.  397.)  '*  If  the  money  'is  paid 
under  the  impression  of  the  truth  of  a  fact  which  is  untrue,  it 
may,  generally  speaking,  be  recovered  back,  however  careless  the 
party  paying  may  have  been  in  omitting  to  use  due  diligence  to 
inquire  into  the  fact.' "  (  Union  Nat.  Bank  of  Troy  v.  Sixth  Nat 
Bank  of  N.  Y,,  43  N.  Y.  455.)  "Negligence  upon  the  part  of 
one  who  by  mistake  pays  to  another  a  sum  of  money  to  which  the 
latter  is  not  entitled  does  not  defeat  the  right  of  action  of  the 
former  to  recover  back  the  money  so  paid."  {Laiorence  v.  Ameri- 
can Nat.  Bank,  54  N.  Y.  433.) 

The  appellant  claims,  however,  that  a  new  rule  has  been  estal)- 
lished  by  Critten  v.  Chemical  Nat,  Bank  (171  N.  Y.  219).  In 
that  case  the  plaintiffs  kept  a  large  and  active  account  with  the 
defendant,  and  the  action  was  to  recover  an  alleged  balance  of  a 
deposit  due  to  them  from  the  bank.  Plaintiffs  had  in  their  employ 
a  clerk  whose  duty  it  was  to  fill  up  the  checks  which  it  might  be 
necessary  for  the  plaintiffs  to  give  in  the  course  of  business,  to 
make  corresponding  entries  in  the  stubs  of  the  check  book,  present 
the  check  to  one  of  the  plaintiffs  for  signature,  together  with  the 
bills  in  payment  for  wdiich  they  were  drawn.  This  clerk  from 
time  to  time,  after  the  checks  had  been  so  signed,  obliterated  by 
acids  the  name  of  the  payee  and  the  amount  specified,  made  the 
checks  payable  to  cash  and  raised  the  amount.  He  would  draw  the 
money  on  the  check  so  altered  from  the  defendant's  bank,  pay  the 
bill  for  which  the  check  was  drawn,  in  cash,  and  appropriate  the 
excess.     The  court  said :    "  The  relation  existino^  between  a  bank 
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and  a  depositor  being  that  of  debtor  and  creditor,  the  bank  can 
justify  a  payment  on  the  depositor's  account  only  upon  the  actual 
direction  of  the  depositor ; "  and,  after  speaking  of  the  custom  of 
balancing  the  pass  book  and  the  return  of  the  checks  as  vouchers, 
said :  "  Considering  that  the  only  certain  test  of  the  genuineness  of 
the  ])aid  clieck  may  be  the  record  made  by  the  depositor  of  the  checks 
he  has  issued,  it  is  not  too  much  in  justice  and  fairness  to  the  bank 
to  require  of  him  when  he  has  such  a  record,  to  exercise  reasonable 
care  to  verify  the  vouchers  by  that  record." 

It  seems  to  me  that  the  doctrine  of  that  case  should  not  be 
extended ;  that  the  relations  of  a  depositor  to  his  bank  upon  which 
he  draws  checks,  entering  the  amounts  therefor  upon  the  stubs  in 
his  check  book,  which  checks  are  fraudulently  altered  by  one  of 
his  own  employees,  who  presents  the  same  to  the  bank  and  receives 
the  money  thereon,  said  check  being  returned  to  the  depositor  with 
his  pass  book  when  balanced,  presents  a  very  diflEerent  case  from 
the  one  at  bar.  Here  one  employee  of  a  business  concern  sends 
telegrams  in  tlie  regular  course  of  business ;  no  entry  is  made  of 
the  amounts  due  thereon,  as  that  is  fixed  by  the  telegraph  company. 
The  next  day  bills  are  presented  by  a  credited  agent  of  the  tele- 
graph company,  some  genuine  and  some  false,  all  bearing  the  same 
general  appearance,  for  small  amounts,  to  the  cashier  in  charge  of 
the  petty  cash.  The  only  way  of  verifying  the  bills  is  by  com- 
parison witli  the  letter-press  copy  book  kept  by  the  department 
sending  the  telegrams.  The  small  amounts  on  each  bill,  the  regular 
course  of  dealing,  the  apparent  authenticity,  the  fact  that  the  orders 
to  pay  are  drawn,  not  by  the  plaintiffs,  but  by  the  defendant,  seem 
to  me  to  diilercntiate  the  two  cases. 

Further,  the  liirkett  Case  {supra)  was  decided  by  the  Court  of 
Appeals  long  after  the  decision  in  the  Critten  case.  In  the  BirkM 
case  the  point  now  urged  seems  to  have  been  raised.  Said  Mr. 
Justice  Spring  :  "  The  plaintiff  was  furnished  with  the  tariff  books 
of  the  defendant,  and  by  examination  of  each  statement  with 
the  tariff  rates  could  have  ascertained  that  he  was  being  cheated. 
It  is  urged  that  he  was  negligent  in  failing  to  make  these  examina- 
tions and  should  not,  therefore,  be  permitted  to  recover.  The  plain- 
tiff was  not  obliged  to  act  on  the  assumption  that  Harrington  was 
defrauding  him.    *    *    *    (He)  had  aright  to  assume  he  was  honest 
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and  (was)  not  called  upon  to  enter  into  any  inspection  of  the  items  of 
Ids  accounts  for  the  purpose  of  discovering  either  fraud  or  mistake." 

It  would  have  been  as  easy  for  Birkett  to  have  discovered  the 
fi-aud  or  mistake  in  tlie  bills  rendered  by  the  agent  of  this  defendant 
in  that  case  as  it  would  have  been  for  the  plaintiflEs  to  have  discov- 
ered the  frauds  of  the  agent  of  this  defendant  in  this  case,  and  as 
the  learned  Court  of  Appeals,  with  the  question  fairly  presented, 
did  not  apply  the  doctrine  of  the  Crlttoi  case  to  the  Birkett  case, 
it  follows  that  it  does  not  apply  to  this  case. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  and  Ingraham,  J.,  concurred ;  Lacghlin  and 
Scott,  JJ.,  dissented. 

Laughlin,  J.  (dissenting) : 

I  dissent  from  the  affirmance  of  this  judgment  upon  the  ground 
that  in  my  opinion  the  plaintiffs  should  have  discovered  that  they 
were  paying  bills  for  telegrams  which  they  had  not  sent,  and  that 
the  defendant,  which  neither  authorized  the  collection  of  these 
fraudulent  bills  nor  received  tlie  money,  should  not  be  compelled 
to  pay  the  damages  which  might  have  been  avoided  by  the  exercise 
of  reasonable  care  on  the  part  of  plaintiffs  in  the  supervision  of 
their  own  affairs. 

Scott,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


The  People  of  thr  State  of  New  York  ex  rel.  Lawrence 
Fogarty,  Appellant,  v,  Joseph  Cassidy,  as  President  of  the 
Borough  of  Queens,  Respondent. 

First  Department,  April  5,  1907. 

Municipal  corporations  —  mandamus  by  assistant  foreman  of  highways 
asking  reinstatement  —  such  foreman  liable  to  discharge  —  fact  that 
relator,  a  volunteer  fireman,  was  protected  from  removal  must  be 
alleged. 

An  assistant  foreman  of  highways  in  the  borough  of  Queens  is  subject  to  removal 
under  section  1513  of  the  revised  ehurter  of  the  city  of  New  York. 

Even  if  such  assistant  foreniau  claims  protection  from  removal  without  trial 
uuder  9«ctioQ  21  of  tU^  Civil  Service  I^aw  (a«  ftwd.^  on  toe  tUeory  that  U©  ww 
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a  member  of  the  volunteer  fire  department  of  the  city,  he  must  allege  that  fat  t 
in  his  alternative  writ  of  mandamus  seeking  reinstatement;  otherwise  the 
peremptory  writ  reinstating  him  cannot  issue. 

Such  fact  is  not  alleged  by  including  in  the  writ  the  letter  of  the  relator's  attor- 
ney stating  that  there  was  no  question  in  his  mind  but  that  the  relator,  being 
a  veteran  fireman,  was  entitled  to  reinstatement,  this  being  a  mere  opinion, 
not  an  allegation  of  fact. 

A  defect  in  substance  in  the  writ  of  mandamus  may  be  taken  advantage  of  at 
any  time  before  the  peremptory  ^v^it  is  awarded,  and  even  after  the  trial  of 
the  issue  on  the  alternative  writ. 

Appeal  by  the  relator,  Lawrence  Fogarty,  from  an  order  of  tlie 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Xew  York  on  the  6th  day  of 
February,  1906,  denying  the  relator's  motion  for  a  peremptory  writ 
of  mandamus  after  the  trial  of  issues  of  fact  framed  by  an  alterna- 
tive writ  of  mandamus  and  the  return  thereto. 

William  J.  Wahh,  for  the  appellant. 

WilUam  B.  Cromell  {Theodore  Connolij  with  him  on  the  brief] 
and  William  B,  Ellison^  Corporation  Counsel^  for  the  respondent 

Clarke,  J. : 

The  alternative  writ  of  mandamus  allowed  on  the  5th  day  of  May, 
1905,  alleged  that  on  or  about  May  6,  1903,  relator  was  regularly 
appointed  as  assistant  foreman  in  the  bureau  of  highways,  borough 
of  Queens,  at  two  dollars  and  fifty  cents  per  day ;  that  he  fully 
performed  the  duties  of  said  position  until  November  6, 1903,  when 
he  received  a  written  notice  signed  by  the  superintendent  of  high- 
ways of  said  borough  which  stated,  "  You  are  hereby  suspended  as 
assistant  foreman  in  this  bureau  pending  the  outcome  of  charges 
which  have  been  preferred  against  you ; "  that  he  had  never  been 
informedof  the  nature  of  the  charges  against  him  nor  has  he  overbad 
a  hearing  thereon  or  ever  had  an  opportunity  to  make  an  explana- 
tion ;  that  on  or  about  November  25, 1904,  ho  received  a  letter  from 
the  secretary  of  the  municipal  civil  service  commission  which  states, 
"I  am  in  receipt  of  a  comninnication  from  tlie  ])rcside]it  of  the 
borouocli  of  Queens  in  which  he  states  tliat  your  name  has  been 
dropped  from  the  rolls  for  failure  to  report  for  duty  as  an  Asst. 
Foreman."  TIio  alternative  writ  further  alleges  that  relator  never 
Juis  bcoa  ftblo  to  ascertain  ^vhen  Jus  name  was  dropped  from  X\x9 
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rolls.  Set  forth  in  the  writ  is  a  letter  from  relator's  attorney  dated 
December  1,  1904,  addressed  to  the  respondent  which,  among  other 
things,  states  as  follows:  "There  is  no  question  in  my  mind  but 
that  Fogarty  being  a  veteran  fireman  and  being  removed  witliout  a 
hearing  is  entitled  to  reinstatement." 

Upon  the  writ  and  the  return  alleging,  among  other  things,  that 
relator  had  been  dropped  from  the  rolls  of  the  department  for  fail- 
ure and  neglect  to  report  for  duty,  a  trial  before  a  jury  was  had  of 
a  single  question  of  fact,  "  was  the  letter  dated  November  6th,  1903, 
suspending  *  *  *  the  relator,  *  *  *  written  by  *  *  * 
(the)  superintendent  of  the  department  of  highways,  borough  of 
Queens  *  *  *  or  was  it  sent  to  said  relator  in  accordance  with 
the  instructions  of  said  *  *  *  superintendent,"  the  jury  found 
that  said  superintendent  did  write  said  letter  and  that  the  said  letter 
was  sent  to  the  relator  in  accordance  with  the  instructions  of  said 
superintendent. 

Thereupon  a  motion  was  made  for  the  issuance  of  a  peremptory 
writ  of  mandamus,  which  motion  having  been  denied,  the  relator 
appeals. 

We  think  that  the  alternative  writ  was  deficient  in  substance,  and 
that,  therefore,  the  denial  of  the  peremptory  writ  was  required.  In 
Commercial  Bank  of  Albany  v.  Canal  Commissioiiera  (10  Wend. 
26)  Chancellor  Walworth,  referring  to  the  writ  of  mandamus, 
said  :  "  All  the  authorities,  both  before  and  since  tliat  decision,*  show 
that  any  defect  in  substance  in  the  writ,  as  a  want  of  sufficient  title 
in  the  relator  to  tlie  relief  sought,  may  bo  taken  advantage  of  at  any 
time  before  the  peremptory  mandamus  is  awarded."  In  People 
ex  reL  DtMhirh,  etc.,  R.  R.  Go.  v.  Batchellor  (53  N".  Y.  128) 
Judge  Grover,  after  citing  the  rule  stated  in  the  Coimnercial  Bank 
Case  {8upra)y  said  :  "  If  the  law  gave  an  absohito  right  to  the  writ 
wlicro  a  verdict  was  found  for  the  relator,  although  from  the  entire 
record  it  appeared  he  had  no  such  right,  great  injustice  might  be 
the  result."  The  same  rule  was  applied  in  People  ex  rel.  Ryan  v. 
6Ve?^?i(58KY.  295). 

Section  1543  of  the  revised  charter  (Laws  of  1901,  chap.  460) 
j)rovide3  tliat  the  heads  of  all  departments  and  all  borough  presi- 
dents, except  as  otherwise  specially  provided,  shall  have  power  to 

*  ^^^  Tf  ^n<^  <f  fork  (9  Puri;,  ^  S,  74).  -  [HfiP, 
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remove  all  clerks,  officers,  employees  and  subordinates  in  their 
respective  departments  except  as  herein  otherwise  specially  pro- 
vided. It  was  therein  especially  provided  that  no  regular  clerk  or 
head  of  a  bureau,  or  person  liolding  a  position  in  the  classified 
municipal  civil  service  subject  to  competitive  examination,  should 
be  removed  until  he  had  been  allowed  an  opportunity  of  making  an 
explanation. 

The  relator  does  not  come  within  said  exception  because  he  was 
neither  a  regular  clerk  nor  the  head  of  a  bureau  nor  a  person  hold- 
ing a  position  in  the  classified  municipal  civil  service  subject  to 
coinj^etitive  examination,  and  there  is  no  allegation  in  the  papers 
suggesting  any  such  claim.  It  was,  however,  "otherwise  specially 
provided  "  in  chapter  270  of  the  Laws  of  1902  amending  chap- 
ter 370  of  the  Laws  of  1899,  as  follows:  "§  21.  Power  of 
removal  limited. —  *  *  *  j^o  pei-son  holding  a  position  by 
appointment  or  employment  *  *  *  in  the  several  cities 
*  *  *  who  shall  have  served  the  term  required  by  law  in  the 
volunteer  fire  department  of  any  city,  town  or  village  in  the  State, 
or  who  shall  have  been  a  member  thereof  at  the  time  of  disband- 
ment  of  such  volunteer  fire  department,  shall  be  removed  from  such 
position  or  employment,  except  for  incompetency  or  misconduct 
shown  after  a  hearing  upon  due  notice,  upon  stated  charges  and 
with  the  right  to  such  employee  or  appointee  to  a  review  by  a  writ 
of  certiorari." 

It  is  apparent  that  under  that  provision  of  the  law  it  must  affirma- 
tively apj>ear  in  the  alternative  writ  that  the  relator  had  served 
the  term  required  by  law  in  such  volunteer  fire  department  or  that 
he  was  a  member  of  such  volunteer  fire  department  when  the  same 
was  disbanded.  The  alternative  writ  contains  no  such  affirmative 
statement  of  facts.  There  is  the  bare  statement  in  a  letter  of  his 
attorney  that  there  is  no  question  in  the  mind  of  said  attorney  but 
tliat  the  relator  "  being  a  veteran  fireman  and  being  removed  with- 
out a  hearing  is  entitled  to  reinstatement."  This  is  not  an  allegation 
of  fact,  but  a  statement  of  opinion. 

In  People  ex  rel,  O'Brien  v.  Porter  (90  Ilun,  401)  Mr.  Justice 
Parkkr,  writing  the  opinion  of  the  General  Term  in  this  depart- 
ment, in  which  Mr.  Presiding  Justice  Van  Brunt  and  Mr.  Justice 
FoLLETT  concurred,  said;  "TUq  relator's  petition  docs  not  show 
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that  he  served  five  years  in  the  volunteer  fire  department  or  that  lie 
was  a  member  thereof  at  the  time  of  the  disbandment  of  the  depart- 
ment of  which  he  was  a  member.  All  that  it  contains  on  the  sub- 
ject is  that  the  relator  says,  *  I  served  as  a  fireman  in  the  Volunteer 
Fire  Department  in  tlie  city  of  New  York  and  received  my  dis- 
charge therefrom  on  the  2nd  day  of  June,  18G2.'  Whether  it  was 
an  honorable  discharge  or  not  the  petition  docs  not  disclose,  and  it 
cannot  be  inferred  from  the  language  employed  that  tlie  relator 
served  the  time  required  by  law  or  that  he  continued  to  be  a  mem- 
ber until  the  disbandment  of  the  volunteer  department  of  which 
he  says  he  was  a  member.  It  must  be  held,  therefore,  that  the 
relator  has  failed  to  show  in  his  petition  that  he  was  entitled  to  the 
protection  of  the  statute  which  he  invokes  in  this  proceeding." 

In  order  to  avoid  the  eflEect  of  the  general  power  of  removal  con- 
ferred by  the  provisions  of  section  1543  of  tlie  revised  charter 
(siipra)  the  relator  was  required  to  set  forth  the  facts  bringing  him 
within  the  exception.     This  he  has  failed  to  do. 

The  order  denying  the  motion  for  the  issuance  of  the  peremptory 
writ  should,  therefore,  bo  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Patterson,  P.  J.,  Ingraham,  Laughlin  and  Scott,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Prince  Line,  Ltd.,  Respondent,  v.  The  John  C.  Seaoer  Com- 
pany,   Appellant,    Impleaded    with    Corn    Exchange    Bank, 

Defendant. 

First  Department,  April  5,  1907. 

Practice  — main  issues  in  suit  in  equity  determined  by  court  before 

reference  ordered. 

In  an  action  in  equity  by  a  principal  against  his  agent  for  an  accounting  when 
tiiere  is  an  issue  as  to  the  basis  of  the  agent's  compensation,  the  trial  of  the 
main  issue  should  be  had  before  the  court  before  the  case  is  sent  to  a  referee. 
If  on  such  trial  It  appear  that  an  accounting  la  necessary,  the  reference  should, 
be  provided  for  in  rte  Jpt^rlgcutory  decree. 
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Appeal  by  the  defendant,  The  John  C.  Seager  Company,  from 
an  order  of  the  Supreme  Conrt,  made  at  tlie  New  York  Special 
Term  and  entered  in  the  office  of  tlie  clerk  of  the  county  of  New 
York  on  the  11th  day  of  September,  1906,  referring  the  issues 
herein  to  a  referee. 

Lorenzo  Olio  of  counsel  [  TJllo^  Huehsamen  (&  Yuz2oli7io^  attor- 
neys], for  the  appellants. 

J.  Parker  Kirlin  [John  M,  WooUey  and  Orville  C.  Sanborn 
with  him  on  the  brief],  for  the  respondent. 

Clarke,  J. : 

This  is  an  action  in  equity  to  adjudge  that  certain  funds  on 
deposit  with  the  defendant  bank  in  the  name  of  and  to  the  credit 
of  tlie  defendant  John  C.  Seager  Company  be  adjudged  and  deter- 
mined to  be  the  funds  of  plaintiff  and  to  compel  an  accounting  by 
the  defendant  company  of  the  moneys  received  or  collected  by  it 
in  its  capacity  as  agent  for  the  plaintiff. 

From  an  examination  of  the  papere  in  the  case  it  appears  that 
the  real  controversy  between  the  plaintiff  and  the  defendant  com- 
pany, its  admitted  agent,  is  as  to  the  basis  of  the  commissions  to 
which  the  defendant  is  entitled  under  its  agreement  of  agency. 
The  fiduciary  relation  is  admitted,  the  obligation  to  account  is 
admitted  and  a  balance  due  and  owing  to  the  plaintiff  is  admitted 
by  the  defendant  to  be  in  its  liands  or  under  its  control.  The  terms 
of  the  agreement  being  once  established,  and  the  basis  upon  which 
commissions  are  to  be  allowed  being  ascertained,  it  is  quite  possible 
that  there  will  be  no  necessity  for  an  accounting.  Under  such  cir- 
cumstances it  is  the  rule  in  equitable  actions  that  a  trial  of  the  main 
issue  should  first  be  had  before  the  court,  and  this  issue  being  dis- 
posed of,  and  it  then  appearing  that  an  accounting  is  necessary,  it 
may  be  provided  for  in  the  interlocutory  decree. 

The  order  appealed  from  should,  therefore,  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  denied,  with  ten 
dollars  costs. 

Patterson,  P.  J.,  Ingraham,  I^a^ughlin  and  Soott,  J  J.,  concurred. 

Order  reversed,  with  ten  dolhrs  cpsts  an4  4i3bursement8^  ^n4 
fWOfio^j  fjenj^dr  >^Uh  ten  dojhrs  costs, 
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Abbam  Wyokoff,  Kespondent,  v.  Albert  L.  Woarms  and  Louifi 
J.  Lesser,  Appellants. 

First  Department,  April  5,  1907. 

Arbitration — when  agreement  to  arbitrate  not  void  —  contract  —  waiver 
of  conditions  of  contract  in  consideration  of  agreement  to  arbitrate  — 
IMtrty  withdrawing  from  arbitration  cannot  take  advantage  of  waiver. 

An  agreement  in  a  building  contract  that  an  arbitrator  shall  determine 
whether  work  is  added  or  omitted  under  the  contract  and  the  value  of  such 
work,  without  any  general  agreement  for  the  adjustment  of  controversies,  does 
not  oust  the  court  of  jurisdiction  nor  is  it  void  as  against  public  policy. 

When  a  building  contract  provides  that  there  are  to  be  no  extras  unless  by  agree- 
ment of  parties  or  upon  written  authorization  and  that  stipulation  is  waived  by 
one  party  on  condition  that  the  other  agree  to  submit  certain  controversies  to 
arbitration,  and  the  latter  party  withdraws  from  the  arbitration  without  cause, 
he  cannot  thereafter  recover  for  extras  not  furnished  on  written  order.  He 
cannot  have  the  advantage  of  a  waiver  of  a  provision  of  the  contract  without 
complying  with  the  conditions  of  the  contract  as  modified. 

Patterson,  P.  J.,  and  Houghton,  J  ,  dissented  in  part. 

Appeal  by  the  defendants,  Albert  L.  Woarms  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered 
in  the  office  of  tlie  clerk  of  the  county  of  New  York  on  the  2l8t  day 
of  February,  1906,  upon  the  report  of  a  referee. 

Frederick  Huhe^  for  the  appellants. 

Franklin  Neviua^  for  the  respondent. 

Lambert,  J. : 

John  W.  Ferguson  had  a  contract  for  the  construction  of  a  build- 
ing for  the  Hamilton  Trust  Company  of  Paterson,  N.  J.  Plans  for 
the  same  were  made  by  one  H.  G.  Stephens,  architect.  The  firm 
of  D.  S.  Hess  &  Co.,  these  defendants,  were  sub-contractors  under 
Ferguson.  The  plaintiflE,  doing  business  as  the  Empire  Brass  and 
Metal  Works,  entered  into  a  contract  with  the  defendants  on  July 
31,  1902,  for  the  performance  of  certain  work  and  the  furnishing 
of  certain  materials  in  the  construction  of  the  metal  work  of  iron, 
polished  and  electroplated,  for  the  said  Hamilton  Trust  Company'a 

buiWing.    33/  tb^  teruie  pf  the  origiiml  (sontmQt  thi«  work  ww  to 
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have  been  completed  on  the  25th  day  of  October,  1902.  This 
provision  was  waived  by  mutual  consent  November  11,  1902,  and 
tlio  contract  was  modified  by  making  a  change  in  the  materials  to  be 
used  at  an  additional  cost  to  the  defendants  of  $3,000,  which  brought 
the  contract  up  to  $10,Y50.  This  modified  contract  fixed  no  date 
for  the  completion  of  the  work. 

Tlie  original  contract,  after  stipulating  that  the  sul>-contractor 
(the  plaintiff)  sliould  "well  and  sufficiently  perform  and  finish  in  a 
thoroughly  workmanlike  manner  *  *  *  all  metal  work  of 
iron,"  etc.,  "  under  the  direction  and  to  the  satisfaction  of  the  gen- 
eral contractors  (these  defendants)  and  II.  G.  Stephens,  architect, 

*  *  *  agreeably  to  the  drawings  and  specifications  made  by  the 
said  architect,"  provided  in  the  3d  clause  that  "  should  any  altera- 
tion be  required  in  the  work  shown  or  described  by  the  drawings  or 
specifications,  a  fair  a-nd  reasonable  valuation  of  the  work  added  or 
omitted  shall  be  made  by  the  general  contractors,  and  the  sum 
herein  agreed  to  be  paid  for  the  work  according  to  the  original 
specifications  shall  be  increased  or  diminished  as  the  case  may 
be."  It  was  further  provided  that  "  in  case  such  valuation  is  not 
agreed  to,  the  sub-contractor  shall  proceed  with  the  alteration  upon 
the  written  order  of  the  general  contractors,  and  the  valuation  of 
the  work  added  or  omitted  shall  be  referred  to  three  (3)  arbitrators, 

*  *  *  the  decision  of  any  two  of  whom  shall  be  final  and  bind- 
ing, and  each  of  the  parties  hereto  shall  pay  one-half  of  the  expense 
of  such  reference." 

It  is  clear  that  under  the  provisions  of  this  clause  the  plaintiff 
could  do  no  extra  work  for  which  he  could  make  a  charge  except 
upon  the  written  directions  of  the  defendants.  In  case  the  defend- 
ants gave  such  directions  and  the  extra  work  was  done,  then  if  the 
parties  could  not  agree  upon  the  reasonable  value  of  the  same  the 
arbitrators  were  to  fix  the  same,  and  their  decision  should  be  bind- 
ing. The  arbitrators  are  not  given  any  authority  to  determine  the 
question  of  what  was  "  work  added  or  omitted."  That  was  left  to 
the  parties  themselves.  The  only  question  which  could  be  sub- 
mitted to  arbitration  under  the  3d  clause  of  the  contract  was  the 
valuation  of  the  work  added  or  omitted.  This  appears  to  be  the 
construction  placed  upon  the  contract  by  tlio  parties.  Disputes  at 
0UC9  i^rose  as  to  whether  or  uot  qertiiin  worJ?  required  by  the 
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defendants  was  within  the  requirements  of  the  contract,  tlie 
defendants  insisting  it  was,  and  the  plaintiff  disputing  it  and 
demanding  written  instructions  as  a  basis  for -a  claim  for  extra 
work.  The  result  was  that  the  work  was  delayed  until  Mr.  Fergu- 
son, the  original  general  contractor,  demanded  to  know  of  the 
plaintiff  why  the  work  was  not  progressing.  He  was  informed  of 
the  state  of  disputation  of  the  parties.  He  suggested  that  all  mat- 
ters in  dispute  be  submitted  to  him  for  arbitration.  As  a  result 
February  25,  1903,  tlie  plaintiff  wrote  the  defendant,  saying :  "  It  is 
perfectly  agreeable  to  us  to  leave  all  questions  as  to  the  interpreta- 
tion of  the  plans  and  specifications  to  Mr.  John  W.  Ferguson  for 
his  decision.  This  refers  only  to  mattei*s  which  have  not  been 
decided  up  to  that  date.  It  is  also  agreed  that  Mr.  Ferguson's 
decision  shall  be  final.  If  this  is  your  understanding  of  the  matter 
kindly  send  us  your  acceptance  of  same,  and  wo  will  proceed  with 
all  drawings  or  instructions  which  are  given  us  in  writing  affecting 
the  work  on  the  Hamilton  Trust  Company  in  Patcrson,  N.  J., 
without  raising  any  question,  no  matter  whether  it  is  according  to 
contract  or  not." 

On  the  twenty-seventh  day  of  February,  two  days  later,  the 
defendants  wrote  to  the  plaintiff :  "  We  are  agreeable  to  leaving 
undecided  questions  in  relation  to  the  a])ove  work  to  the  decision 
of  Mr.  John  W.  Ferguson,  but  do  not  desire  that  work  be  pro- 
ceeded with  upon  this  building  which  might  be  construed  as  addi- 
tional work  without  a  written  notice  to  that  effect  from  you."  On 
the  twenty-eighth  day  of  February  the  plaintiff  acquiesced  in  the 
suggestion  that  the  extra  work  for  which  a  claim  was  to  be  made 
sliould  be  stated  in  writing  to  the  defendants,  at  the  same  time 
enumerating  the  items  for  which  he  would  ask  Mr.  Ferguson  to 
award  "  an  extra,"  which  embraced  "  the  iron  work  which  goes  above 
the  frames  which  we  made  for  the  revolving  doors,  *  *  ^  register 
facings,"  and  "  the  trouble  and  expense  we  have  been  put  to,  owing 
to  the  fault  of  some  one  in  setting  those  revolving  windows,  with- 
out authority  from  us."  It  was  declared  in  this  comnmnication 
that  "  this  covers  all  the  points  which  have  not  been  settled  between 
ourselves,"  the  defendants  being  requested  if  there  was  any  of  this 
work  to  be  8toi)ped  to  notify  the  plaintiff  at  once. 

The  practical  result  accomj)lishe(l  here  is  not  a  waiver  of  the 
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provitiions  of  tlie  3d  clause  of  the  contract,  but  a  modification  of 
the  contract,  to  make  it  a  workable  agreement.  The  parties  could 
not  agree  as  to  what  constituted  the  alterations  provided  for  in  that 
clause,  and  to  obviate  this  difficulty  they  agreed  between  themselves 
that  Mr.  Ferguson  should  determine  the  construction  to  be  placed 
upon  the  provisions;  he  was  to  determine  whether  the  work  was 
called  for  under  the  contract  or  whether  it  was  extra,  and  while 
this  under  the  exact  language  of  the  writings  is  all  that  is  provided 
for,  the  parties  appear  to  have  acted  upon  the  theory  that  the  arbi- 
tration was  to  extend  to  a  determination  of  the  value  of  the  extra 
work  performed.  In  other  words,  the  3d  clause  of  the  contract 
was,  by  mutual  agreement,  modified  so  as  to  provide  that  in  the 
event  of  the  parties  failing  to  agree  upon  the  question  of  whether 
the  work  was  within  the  contract  and  the  fair  valuation  of  such  work 
where  it  w*as  extra,  the  decision  of  Mr.  Ferguson  sliould  be  final, 
provided  that  the  plaintiff  should  before  undertaking  any  such 
extra  work  notify  the  defendants  in  writing  of  his  intention  of 
claiming  extra  for  the  same.  The  rights  of  the  parties  upon  this 
appeal  must,  therefore,  depend  upon  what  has  been  done  under  the 
contract  as  modified.  After  this  modification  it  was  no  longer 
necessary  that  the  plaintiff  should  have  a  written  authorization  to 
do  extra  work;  he  was  complying  with  his  contract  when  he  went 
forward  with  the  work  as  laid  out  in  the  plans  and  specifications, 
provided  he  notified  the  defendants  in  advance  of  his  intention  to 
claim  as  extra  any  work  which  he  construed  to  be  such.  The 
defendants  undertook  to  pay  him  for  such  extra  work  when  found  to 
be  extra  by  Mr.  Ferguson  at  a  fair  valuation,  such  fair  valuation  to  be 
likewise  determined  by  the  arbitrator  agreed  upon.  The  plaintifTs 
right  to  recover  in  this  action  for  extra  work  must  depend,  there- 
fore, on  whether  he  has  complied  with  these  conditions  or  estab- 
lished by  proof  a  legal  excuse  for  his  failure  to  do  so. 

The  principal  item  for  extras  for  which  the  plaintiff  recovered 
before  the  referee  and  upon  this  appeal  seeks  to  sustain,  was  set 
forth  in  the  eighth  cause  of  action  of  the  complaint.  After  alleg- 
ing the  formalities  of  performance  the  complaint  continues,  "  That 
upon  the  completion  of  the  contract,  as  hereinbefore  set  forth, 
the  plaintiff  submitted  the  question  as  to  the  valuation  of  such  addir 
tional  work  to  John  W.  Ferguson.     That  the  said  John  W.  Fergu« 
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8011  refused  to  pass  upon  said  item  without  passing  upon  all  items 
in  dispute  directly  between  the  plaintiff  and  the  said  John  W.  Fer- 
guson. That  the  plaintiff  notified  the  defendants  of  the  action  of 
the  said  Ferguson  and  that  he  would  not  be  bound  thereby.  That 
thereafter  the  plaintiff  offered  to  refer  to  three  arbitratore,  as  provided 
in  said  contract,  the  question  of  the  kind,  character  and  valuation 
of  such  additional  work.  That  thereupon  the  defendants  refused 
to  refer  to  three  arbitrators,  as  provided  in  said  contract,  the  ques- 
tion of  the  kind,  character  and  valuation  of  such  additional  work." 
The  pleader  then  alleges  reasonable  valuation  and  asks  for  judg- 
ment for  the  amount.     The  answer  puts  these  matters  in  issue. 

We  examine  the  record  in  vain  for  any  evidence  to  show  that 
John  W.  Ferguson  refused  to  pass  upon  the  matters  submitted  to 
him  by  the  plaintiff,  except  upon  condition  that  he  should  pass  upon 
other  matters  pending  between  himself  and  the  plaintiff.  It  is  true 
that  the  plaintiff  in  his  letter  refuses  to  go  on  with  the  arbitration, 
and  alleges  that  the  arbitrator  refused  to  consider  matters  except  in 
connection  with  others  in  which  he  was  interested,  but  this  is  not 
evidence  of  that  fact.  It  clearly  appears  from  the  record  that  the 
only  matters  before  Mr.  Ferguson  were  such  as  the  plaintiff  volun- 
tarily placed  before  him.  There  is  no  evidence  which  warrants  the 
conclusion  that  Mr.  Ferguson  sought  or  undertook  to  pass  upon  any 
item  or  question  which  plaintiff  did  not  voluntarily  place  before 
him.  The  evidence  clearly  discloses  that  the  plaintiff  knew  neither 
more  nor  less  of  Mr.  Ferguson  at  the  time  of  the  submission  of  his 
questions  than  he  did  at  the  time  the  contract  was  modified,  and  so 
far  as  we  can  discover  there  was  no  reason  for  his  withdrawing 
from  the  arbitration.  If  there  were  good  reasons  why  Mr.  Ferguson 
was  not  a  proper  person  to  act,  it  was  the  duty  of  the  plaintiff, 
under  his  contract,  not  to  repudiate  the  arbitration  absolutely  but 
to  point  out  the  disqualifying  circumstances  and  seek  to  have  a  dif- 
ferent person  chosen.  But  the  plaintiff  alleges  that  he  did  some- 
thing of  the  kind ;  that  he  "  offered  to  refer  to  three  arbitrators,  as 
provided  in  said  contract,  the  question  of  the  kind,  character  and 
valuation  of  such  additional  work,"  and  that  the  defendants  refused 
80  to  refer.  It  is  true  that  the  plaintiff  did,  November  14,  1903,  at 
the  time  of  repudiating  the  arbitration  under  his  modified  contract, 
ask  the  defendants  to  name  their  man  under  the  provisions  of  clause 
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3  of  tlie  original  contract,  and  again,  November  twenty-third 
there  was  a  demand  to  have  such  arbitrator  named  by  return  mail, 
and  unless  this  demand  was  complied  with  by  November  twenly- 
iifth,  the  plaintiff  would  "  assume  that  you  do  not  care  to  goon  with 
the  arbitration  provided  for  by  clause  3  of  our  agreement,  and 
will  at  once  apply  to  the  courts  for  proper  relief."  Replying  to 
this  letter,  the  defendants  on  the  twenty-fifth  of  November  say : 
"  While  we  do  not  see  any  obligation  on  our  part  to  enter  into  any 
arbitration  other  than  we  have  already  agreed  to,  we  are  disposed  to 
have  the  controvei'sy  between  us  settled  as  speedily  and  with  as  little 
inconvenience  as  possible  to  all  parties  concerned."  Then  followed  a 
proposition  to  "  arbitrate  all  the  questions  between  us,"  provided  that 
the  plaintiff  would  agree  "  that  the  decision  shall  be  final  and  bind- 
ing and  that  judgment  be  entered  upon  this  decision."  Thereupon 
the  plaintiff  wrote  to  the  defendants  that  "  We  do  not  see  any  reason 
for  us  now  to  deviate  from  the  terms  of  the  contract  between  us  of 
July  31st,  1902.  That  contract  was  good  enough  for  us  then  and  is 
good  enough  for  us  now.  On  the  basis  of  the  terms  of  that  con- 
tract we  proceeded  with  our  work  and  on  that  basis  we  stand  to  day. 
Clause  3  of  that  contract  is  specific,  and  in  pursuance  of  that  clause 
we  request  you  now,  for  the  last  time,  to-day,  to  name  us  your  repre- 
sentative for  the  arbitration  provided  for  by  that  clause  of  our 
contract."  On  the  third  day  of  December  the  plaintiff  seems  to  have 
repented  of  this  and  offers  to  arbitrate  as  suggested  by  the  defendants, 
but  nothing  was  ever  done  about  it,  and  the  plaintiff  testified  that  he 
thought  he  had  indicated  that  he  would  not  act  under  this  last 
letter.  If  we  assume  that  the  plaintiff  had  a  right  to  repudiate  this 
arbitration  before  Mr.  Ferguson,  and  that  the  result  of  this  repudi- 
ation would  be  to  restore  the  original  contract,  it  must  be  apparent 
that  the  offer  of  arbitration  made  by  the  plaintiff  was  not  that  pro- 
vided for  in  clause  3  of  such  contract.  That  clause  provided 
merely  for  arbitrators  to  determine  the  reasonable  value  of  the 
work  added  or  omitted,  and  not  the  determination  of  whether  or 
not  there  was  added  or  omitted  work  ;  that  was  to  be  evidenced  by 
the  written  authority  of  the  defendants.  The  plaintiff's  theory 
seems  to  be  that  he  could  have  a  modification  of  the  contract, 
waiving  the  written  authorization  by  the  defendants,  and  at  the 
same  time  have  tlie  benefit  of  the  provisions   for   arbitrators  to 
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determine  the  valuation  of  the  work  which  he  claimed  was  extra. 
But  this  clearly  never  was  within  the  contemplation  of  the  parties 
and  it  never  became  any  part  of  the  contract  between  them.  The 
defendants  in  their  original  work,  in  the  event  of  a  disagree- 
ment, stipulated  that  upon  their  written  order  plaintiff  might  do 
do  the  work  which  should  be  regarded  as  extra,  and  that  the  valua- 
tion of  such  work  should  be  fixed  by  the  arbitrators.  There  was 
no  provision  for  any  general  arbitration,  merely  the  value  of  the 
work  which  had  been  added  or  omitted  from  the  drawings  and 
specifications,  which  became  a  part  of  the  contract,  and  the  plain- 
tiff could  not  recover  under  this  contract  for  extra  work  except  by 
showing  that  it  had  been  authorized  in  writing.  The  plaintiff  could 
not  enlarge  this  provision  of  the  original  contract  by  a  modification 
of  it,  and  then  arbitrarily  repudiate  the  results  of  such  modifica- 
tion. He  cannot  '*  blow  hot  and  cold  "  at  the  same  time.  He  must 
stand  upon  his  original  contract  and  show  compliance  with  its  terms 
and  conditions,  or  he  must  stand  by  his  modified  agreement  and 
show  that  he  has  performed  under  that.  There  is  no  pretense  that 
the  plaintiff  has  the  written  authorization  for  most  of  the  extra 
work  for  which  he  is  now  claiming.  It  is  clear  that  he  is  not 
permitted  to  recover  for  extras  under  his  original  contract  without 
producing  written  authority  of  the  defendants  to  proceed  with  the 
work.  There  is  no  claim,  and  there  cannot  be,  under  the  evidence 
in  the  case,  that  he  had  or  has  such  written  authority.  It  is  equally 
clear  that  he  could  not  have  the  advantage  of  a  waiver  of  any  of 
these  provisions  without  complying  with  the  conditions  of  the 
modified  contract.  He  was  relieved  of  the  burden  of  securing  a 
determination  whether  the  work  was  within  the  contract,  or  of  hav- 
ing a  written  authorization  for  such  work,  upon  the  condition  that 
he  would  submit  the  question  of  the  construction  of  the  contract, 
and  of  the  reasonable  value  of  the  work  added  or  omitted,  to  Mr. 
Ferguson,  and  having  refused,  without  fault  on  the  part  of  the 
defendants,  to  submit  to  such  arbitration  as  he  had  agreed  upon  as 
a  condition  of  the  modification  of  the  original  contract,  he  is  not 
entitled  to  recover  for  such  extras.  The  suggestion  that  the  defend- 
ants lost  any  rights  by  failing  to  protest  when  the  plaintiff  notified 
them  that  he  refused  to  be  bound  by  the  arbitration  of  Mr.  Ferguson 
is  begging  the  question.  They  had  agreed  to  submit  to  this  arbitra- 
App.  Div.— Vol.  CXVIII.        45 
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tion ;  they  had  modified  their  contract  iu  this  respect ;  they  had 
done  no  wrong ;  their  liability  depended  upon  the  plaintiff  securing 
the  award  of  the  arbitrator,  and  if  he  chose  to  repudiate  the  contract 
it  was  no  part  of  their  duty  to  protest  against  it.  But,  as  a  matter 
of  fact,  they  did  offer  to  submit  the  whole  question  to  tliree  arbi- 
trators, conditioned  only  that  judgment  might  be  entered  upon  the 
decision,  and  this  the  plaintiff  refused,  preferring  to  stand,  as  he 
said,  upon  the  terms  of  the  original  contract.  It  now  appears  that 
with  those  terms  he  did  not  comply.  There  is  no  reason  to  suppose 
that  the  defendants  would  not,  if  they  had  known  of  any  miscon- 
duct on  the  part  of  Mr.  Ferguson,  have  agreed  to  the  substitution  of 
some  other  person,  if  such  suggestion  had  been  made  to  them  by 
the  plaintiff ;  and  as  the  duty  and  obligation  of  satisfying  conditions 
precedent  was  upon  the  plaintiff,  and  he  made  no  effort  to  comply 
witli  the  letter  or  spirit  of  his  modified  contract,  but  asserted  his 
right  to  go  back  to  the  original  contract,  he  has  only  himself  to 
blame  if  he  is  denied  the  benefits  of  the  judgment  in  his  favor,  in 
so  far  as  it  relates  to  the  eighth  cause  of  action.  The  record  shows 
conclusively  that  he  has  neither  complied  with  the  conditions  of  the 
original  contract  nor  with  those  of  the  contract  as  modified  by  the 
Ferguson  arbitration  provision.  It  is  equally  clear  that  the  evidence 
fails  to  disclose  any  misconduct  on  the  part  of  the  arbitrator,  or  any 
disposition  on  the  part  of  the  defendants  to  prevent  a  just  and 
equitable  adjustment  of  the  questions  in  the  manner  pointed  out  by 
the  contract.  On  the  contrary,  the  defendants  appear  to  have  been 
willing  to  continue  the  arbitration  as  agreed  upon,  or  to  submit  the 
questions  in  dispute  to  the  arbitration  board,  provided  only  that 
judgment  might  be  entered  upon  its  decision. 

In  this  situation  it  is  by  the  plaintiff  suggested,  on  the  authority 
oi  Seward  y.  City  of  Rochester  (109  N.  Y.  164),  that  the  deter- 
mination of  Mr.  Ferguson  as  arbitrator  was  not  a  necessary  condi- 
tion precedent  to  the  right  of  the  plaintiff  to  recover.  The  propo- 
sition is  that  the  agreement  to  arbitrate  was  such  as  to  oust  the 
courts  of  jurisdiction,  and  that  it  was  void  as  against  public  policy. 
There  can  be  no  doubt  of  the  rule  that  where  parties  undertake,  by 
independent  covenant  or  agreement,  to  provide  for  an  adjustment 
and  settlement  of  all  disputes  and  differences  by  arbitration,  to  the 
exclusion  of  the  courts,  such  agreement  is  void  and  does  not  stand 
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in  tlie  way  of  recovery.  The  case  cited  is  authority  for  that  propo- 
sition. In  the  case  at  bar,  however,  there  is  no  general  agreement 
for  the  adjustment  of  controversies;  there  is  a  mere  provision  that 
the  arbitrator  shall  determine  whether  work  is  added  or  omitted 
under  the  contract  and  the  value  of  such  work.  When  these  ques- 
tions have  been  determined  the  courts  have  full  authority  to  adjust 
the  rights  of  the  parties,  and,  under  such  circumstances,  the  juris- 
diction of  this  State  will  be  searched  in  vain,  we  believe,  for  a  case 
liolding  that  such  an  agreement  is  void.  In  the  Seward  Case 
{supra)  the  plaintiff  entered  into  a  written  agreement  with  the  water 
commissionei'S  of  the  city  of  Rochester  granting  to  them  the  right 
to  lay  iron  pipes  for  the  conveyance  of  water  across  his  land,  with 
the  right  to  enter  upon  same  for  the  purpose  of  making  repairs. 
The  city  covenanted  to  pay  him  "  a  fair  and  just  compensation  for 
any  damages "  that  might  accrue  "  by  the  breaking,  bursting  or 
leakage  of  said  water  pipes,  or  any  of  them,  or  from  any  other 
cause."  It  was  then  agreed  as  far  as  these  possible  and  prospective 
damages  were  concerned,  that  if  the  parties  could  not  agree  upon 
the  amount,  the  damages  should  "be  appraised  and  fixed  by 
two  disinterested  persons,  one  to  be  selected  by  each  party,  and  in 
case  they  cannot  agree,  by  an  umpire  to  be  selected  by  them,  and 
the  award  of  two  of  the  throe  thus  selected,"  it  was  declared, 
should  be  "  final  and  conclusive."  The  discussion  of  the  learned 
court  points  out  clearly  the  objections  to  this  clause ;  that  it  is  a 
general  provision  not  confined  to  the  rights  created  by  the  contract, 
but  covering  all  possible  injuries  flowing  from  the  construction  and 
maintenance  of  the  pipes  of  every  kind  and  class,  and  quotes  with 
approval  the  discussion  of  the  court  in  President^  etc,  J),  cfe  If. 
Canal  Co.  v.  Fenn.  Coal  Co.  (50  N.  Y.  250)  as  follows :  "  In  one 
class  it  is  said  *  the  parties  undertake  by  an  independent  covenant 
or  agreement  to  provide  for  an  adjustment  and  settlement  of 
all  disputes  and  diflferences  by  arbitration,  to  the  exclusion  of 
the  courts;  and  in  the  other  they  merely,  by  the  same  agreement 
which  creates  the  liability  and  gives  the  right,  qualify  the  right 
by  providing  that  before  a  right  of  action  shall  accrue  certain 
facts  shall  be  determined  or  amounts  or  value  ascertained,  and  this 
is  made  a  condition  precedent,  either  in  terms  or  by  necessary  impli- 
cation.'   *    *    *    The  agreement  here  belongs  in  the  first  class. 
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It  Bubmits  all  controversies  which  may  arise  iu  the  future  oat  of  the 
grant  made  to  arbitration  and  totally  irrespective  of  the  question 
whether  the  rights  sought  to  be  vindicated  shall  prove  to  be  the 
creation  of  the  contract  or  have  an  independent  existence  under  the 
law  as  administered  by  the  courts,"  etc.  The  case  at  bar  as  clearly 
falls  within  the  second  class  as  the  Seward  Case  {supra)  fell  within 
the  first  class.  Here  the  only  questions  agreed  to  be  submitted 
arise  directly  under  the  contract.  The  first  is  whether  there  is 
work  added  or  omitted,  as  appears  from  the  drawings  and  specifica- 
tions; and  the  second  is  the  reasonable  valuation  of  such  work 
added  or  omitted.  The  determination  of  these  questions  is  clearly 
a  condition  precedent  to  any  right  of  recovery  on  the  part  of  the 
plaintiff  under  the  modified  contract,  and  the  conditions  named  iu 
the  3d  clause  are  of  a  like  nature  if  the  plaintiff  elects  to  stand 
upon  his  original  contract.  In  the  case  of  Sweet  v.  Morrison  (116 
N.  Y.  19)  the  agreement  was  far  more  general  and  inclusive  in  its 
character,  and  the  court  not  only  approved  the  contract  but  held 
that  the  award  of  the  engineer,  who  was  the  arbitrator,  could  not 
be  corrected  upon  the  trial  although  error  might  be  shown.  (See 
O'Brien  v.  Maijor^  etc.^  of  N.  F.,  139  N.  Y.  543 ;  Byron  v.  Low^ 
109  id.  291 ;  HainilUm  v.  Liverpool^  etc,^  Ins.  Co.,  136  U.  S.  242.) 

In  the  case  last  above  cited  the  court  reiterates  the  rule  that 
"  Where  the  parties,  in  their  contract,  fix  on  a  certain  mode  by  which 
the  amount  to  be  paid  shall  be  ascertained,  as  in  the  present  case,  the 
party  that  seeks  an  enforcement  of  the  agreement  must  show  that  he 
has  done  every  thing  on  his  part  which  could  be  done  to  carry  it  into 
effect.  He  cannot  compel  the  payment  of  the  amount  claimed  unless 
he  shall  procure  the  kind  of  evidence  required  by  the  contract,  or 
show  that  by  time  or  accident  he  is  unable  to  do  so."  (See,  also, 
Sj>ink  V.  Co-operative  Fire  Ins,  Co.y  25  App.  Div.  484.) 

The  provision  under  consideration  in  National  Contracting  Co.  ▼• 
Hudson  River  W.  P.  Co.  (170  N.  Y.  439)  was  certainly  far  more  open 
to  the  objection  that  it  tended  to  oust  the  courts  of  jurisdiction  than  the 
contract  here  under  consideration,  yet  the  court  on  demuiTcr  refused 
to  sustain  the  contention  that  it  was  void ;  and  we  believe  the  uniform 
.  authority  of  this  country  is  in  harmony  with  the  views  expressed. 

If  we  are  correct  in  these  conclusions  it  follows  that  the  eighth 
cause  of  action  must  fail.     The  plaintiff  fails  to  show  an  award  on 


Digitized  by  VjOOQIC 


Wyokoff  v.  Woarms.  709 

App.  Div.]  First  Department,  April,  1907. 

the  part  of  the  arbitrator  agreed  upon,  or  any  justification  in  law 
for  a  failure  to  produce  such  evidence,  and  the  written  notice  of 
claim  by  the  plaintiff  does  not  meet  the  requirements .  of  the  3d 
clause  of  the  original  agreement  that  the  work  should  be  under- 
taken only  upon  the  written  authorization  of  the  defendants.  The 
Court  of  Appeals  in  LwagUy  v.  Bouse  (185  N.  T.  201)  has  recently 
laid  down  the  wholesome  doctrine  that  "a  provision  that  the  builder 
is  not  to  execute  any  extra  work  or  make  any  modifications  or 
alterations  in  the  work  mentioned  in  the  specifications  and  plans 
unless  ordered  in  writing  by  the  engineer  in  charge,  or  claim  payment 
for  the  same  unless  such  written  order  be  produced,  is  valid  and  should 
be  enforced."  In  the  case  at  bar  there  were  to  be  no  extras  unless 
by  agreement  between  the  parties,  or  upon  the  written  authoriza- 
tion of  the  defendants,  subject  to  an  arbitration  as  to  the  value  of 
the  work,  and  this  court  is  not  at  liberty  to  permit  a  recovery  where 
the  conditions  mutually  agreed  upon  have  not  been  complied  with. 

We  are  equally  clear  that  there  is  no  valid  foundation  for  the 
cause  of  action  Ko.  7.  There  was  no  time  limit  in  the  modified 
contract.  No  notice  was  given  at  any  time  by  the  plaintiff  that  he 
would  hold  the  defendants  responsible  for  damages  resulting  from 
delay  because  of  their  failure  to  perform.  This  was  prerequisite  to 
a  right  of  recovery  for  damages  resulting  from  such  a  cause  as  is 
here  claimed.  In  fact  the  record  does  not  disclose  that  the  defend- 
ants were  in  default  under  the  contract  at  any  time,  and  that  they  are 
liable  for  delays  such  as  are  shown  by  the  record. 

The  findings  of  the  referee  in  respect  to  causes  of  action  numbers 
1,  2,  3,  4,  5  and  6  may  be  said  to  be  supported  (though  meagre  in 
instances)  in  the  testimony,  and  the  judgment  to  that  extent  should 
not  be  disturbed. 

The  judgment  should,  therefore,  be  modified  by  deducting 
$3,569.04  therefrom  as  of  the  date  of  entry,  and  as  so  modified 
affirmed,  without  costs. 

Ingbaham  and  Laughlin,  JJ.,  concurred;  Pattebson,  P.  J., 
and  Houghton,  J.,  dissented  in  part. 

Patterson,  P.  J.  (dissenting  in  part) : 

I  concur  in  the  reduction  of  the  judgment  recovered  in  this  action 
by  the  sum  of  $576,  which  the  referee  has  allowed  for  damage  suf- 
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fered  by  the  plaintiff  on  account  of  extra  superintendence  of  work, 
which  it  is  asserted  was  required  in  consequence  of  delay  in  the 
work  caused  by  acts  of  the  defendants.  I  am  of  the  opinion  that 
the  evidence  did  not  justify  the  referee  in  allowing  that  amount  as 
an  item  of  recovery  by  the  plaintiff. 

I  am  compelled,  however,  to  dissent  from  the  further  reduction 
of  the  judgment  by  the  sum  of  $2,993.04,  which  amount  was  allowed 
by  the  referee  for  extra  work  as  claimed  by  the  plaintiff.  While  it 
is  true  that  by  the  terms  of  the  contract  between  the  parties  written 
ordei-s  were  required  to  authorize  the  performance  of  extra  work, 
yet  the  evidence  shows  satisfactorily  to  my  mind  that  such  require- 
ment was  waived.  That  the  work  was  performed  and  that  the 
defendants  received  and  accepted  it  is  indisputable.  During  its 
progress  the  defendants  agreed  to  submit  the  construction  of  the 
contract  to  arbitration.  Pending  that  arbitration  it  was  disclosed 
that  Mr.  Ferguson,  one  of  the  arbitrators,  was  personally  interested 
in  the  determination  of  the  question,  for  this  work  was  evidently 
such  as  would  either  come  within  a  contract  to  be  performed  by 
him  or  within  the  plaintiff's  contract,  and  the  latter,  with  good  rea- 
son, objected  to  going  on  with  the  proceeding  before  one  who  was 
virtually  an  adverse  party  to  him.  It  was  not  incumbent  upon  the 
plaintiff,  after  refusing  to  proceed  before  a  board  of  arbitrators  of 
which  Ferguson  was  a  member,  to  suggest  a  new  arbitrator.  While 
it  appears  that  efforts  were  made  to  constitute  another  board  of 
arbitration,  which  efforts  failed,  there  was  no  absolute  legal  obliga- 
tion on  the  plaintiff's  part  to  submit  his  claim  to  another  arbitrator 
or  other  arbitrators.  The  referee  has  found,  and  upon  abundant 
evidence,  that  the  whole  amount  of  $2,993.04  was  actually  for  extra 
work,  and  I  am  of  the  opinion  that  the  plaintiff  is  justly  entitled  to 
recover  that  amount. 

The  judgment  should  be  modified  by  deducting  therefrom  the 
amount  of  |576,  and  as  thus  modified  affirmed,  without  costs  in  this 
court. 

Houghton,  J.,  concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  without  costs.     Settle  order  on  notice. 
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Webb's  Academy  and  Home  for  Shipbuilders,  Respondent,  v. 
Thomas  B.  Hidden,  Individually  and  as  Tnistee  under  the  Last 
Will  and  Testament  of  Henrietta  A.  Webb,  Deceased,  and 
Others,  Appellants,  Impleaded  with  Browning,  King  & 
Company,  Defendant. 

First  Department,  April  5,  1907. 

Trust  —  conveyances  and  contract  not  creating  trust  for  benefit  of  third 
person  —  contract  to  convey  lands  at  future  date,  when  subject  to 
revocation. 

The  owner  of  lands  and  his  wife  conyeyed  to  a  third  person,  who  in  turn  recon- 
yeyed  a  life  estate  to  the  original  grantor  with  an  absolute  fee  to  his  wife  if 
she  survived  her  husband,  and  if  not,  then  to  a  benevolent  corporation.  Upon 
the  same  day  the  grantor's  wife  entered  into  a  contract  with  her  husband 
which  recited  the  conveyances  aforesaid  and  whereby  she  agreed  to  leave  the 
lands  by  will  or  deed  to  the  corporation  to  take  effect  upon  her  death.  The 
deeds  were  recorded,  but  both  they  and  the  contract  were  made  without  any 
knowledge  or  privity  on  the  part  of  the  corporation  and  without  any  consid- 
eration moving  from  it.  Subsequently  the  original  owner  and  his  wife  abro- 
gated the  agreement,  and  entered  into  a  new  contract  to  transfer  the  property 
to  their  son. 

On  the  issue  as  to  whether  said  instruments  were  effective  to  vest  a  title  in  the 
corporation. 

Held,  that  the  corporation  not  being^a  party  to  the  contract  between  the  owner 
and  his  wife  and  parting  with  no  consideration,  was  not  entitled  to  enforce  It; 

That  the  corporation's  interest  under  the  deeds  was  contihgenT  upon  the  wife 
dying  before  her  husband  and  that  as  she  survived  him,  she  took  the  fee; 

That  no  irrevocable  trust  was  created  for  the  benefit  of  the  corporation  which 
required  the  wife  to  convey,  and  that  the  contract  being  wholly  executory 
during  the  lifetime  of  the  husband  and  being  based  upon  no  consideration 
furnished  by  the  corporation,  could  be  rescinded  so  as  to  revoke  the  trust, 
if  any. 

Inoraham,  J.,  concurred,  with  opinion. 

Appeal  by  the  defendants,  Thomas  B.  Hidden,  individually  and 
as  trustee,  etc.,  and  others,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiflf,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  27th  day  of  January,  1906,  upon  the 
report  of  a  referee. 

Charles  F.  Brown  and  George  S.  Eandin,  for  the  appellants 
Thomas  B.  Hidden  and  others. 
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Frederick  P.  Bellamy^  for  the  appellants  William  E.  Webb  and 
H.  Ada  Webb. 

Jolm  G.  Milhum  and  Walter  F.  Taylor^  for  the  respondent 

Lambert,  J. : 

William  H.  Webb,  in  his  lifetime  and  in  the  year  1889,  cansed  to 
be  established  Webb's  Academy  and  Home  for  Shipbuilders,  It 
was  incorporated  under  the  laws  of  New  York,  and  since  its  creation 
has  been  supported  through  the  generosity  of  the  founder.  This 
corporation  is  the  plaintifif.  William  E.  Webb,  defendant,  is  the 
only  surviving  son  of  William  H.  Webb,  and  H.  Ada  Webb  is  his 
wife.  On  the  26th  day  of  September,  1889,  William  H.  Webb 
Tolnntarily  gave  to  the  plaintiff  by  deeds  absolute,  subject  only  to 
a  life  estate  in  himself,  certain  real  estate  of  the  approximate  valne 
of  $2,000,000,  which  property  passed  into  plaintiff's  possession  and 
full  enjoyment  upon  the  death  of  its  benefactor,  and  has  since  that 
time  paid  an  annual  income  of  over  $87,000.  On  the  same  day 
Mr.  Webb  and  his  wife  joined  in  a  deed  of  the  premises  involved 
in  this  action  to  one  Thomas  B.  Hidden,  and  the  latter,  likewise  on 
the  same  date,  made  and  delivered  a  deed  of  the  said  premises,  the 
habendum  clause  of  which  is  as  follows :  "  To  have  and  to  hold  all 
and  singular,  the  above  granted  premises  together  with  the  appur- 
tenances and  every  part  and  parcel  thereof,  unto  the  said  William 
H.  Webb  and  his  assigns  for  and  during  the  natural  life  of  said 
William  H.  Webb,  and  upon  and  after  his  death  unto  the  said 
Henrietta  A.  Webb,  her  heirs  and  assigns  forever,  if  she  then  l>e 
living;  but  if  the  said  Henrietta  A.  Webb  shall  not  survive  the  said 
William  H.  Webb,  then  upon  and  after  the  death  of  said  William 
H.  Webb,  unto  the  said  Webb's  Academy  and  Home  for  Shipbuilders, 
its  successors  and  assigns  forever,  subject  as  aforesaid."  Mr.  Webb 
and  his  wife  thus  joined  in  conveying  to  Mr.  Hidden  property  which 
was  owned  in  fee  by  Mr.  Webb,  subject  to  the  dower  rights  of  his 
wife,  and  he.  Hidden,  conveyed  a  life  estate  to  Mr.  Webb,  with  an 
absolute  fee  to  Mrs.  Webb  if  she  survived  her  husband,  otherwise 
to  Webb's  Academy.  The  said  Webb's  Academy  is  recited  as 
one  of  the  parties  of  the  second  part,  but  it  in  fact  had  no  relation 
to  the  deed,  except  that  in  the  event  of  Mr.  Webb  surviving  his 
wife,  it  was  to  become  the  owner  of  the  fee.     This  deed,  as  well  as 
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the  one  upon  wliicli  it  was  based,  was  recorded.  Kesulting  from 
this  situation,  it  must  be  assumed  that  at  this  time  the  academy  had 
no  interest  in  the  transaction,  except  in  the  event  of  Mrs.  Webb 
dying  before  her  husband.  It  furnished  no  part  of  the  considera- 
tion and  its  interest  was  entirely  contingent  upon  the  life  of  Mrs. 
Webb,  who,  in  fact,  survived  her  husband,  and  thus  the  record  title 
became  vested  in  her. 

Upon  the  same  day,  and  probably  as  a  part  of  a  general  scheme 
of  providing  for  the  academy,  Mr.  and  Mrs.  Webb  made  and  execu- 
ted a  contract,  which  was  delivered  to  Mr.  Webb  in  which  it  was 
recited  that "  Whereas,  the  party  of  the  second  part  (Mr.  Webb)  now, 
previous  to  and  until  the  conveyance  thereof  hereinafter  mentioned, 
the  owner,  subject  to  a  mortgage  for  Eighty  thousand  dollars  and 
interest  of  the  following  described  premises  "  (referring  to  the  prem- 
ises in  suit),  "  And  whereas  the  party  of  the  second  part  has  this  day 
pursuant  to  an  agreement  with  the  party  of  the  first  part,  and  sub- 
ject to  said  mortgage  for  Eighty  thousand  dollars,  conveyed  the  said 
premises  to  Thomas  B.  Hidden,  and  has  secured  the  said  Thomas  B. 
Hidden  to  convey  the  same  as  follows :  to  wit,  to  the  party  of  the 
second  part  for  and  during  his  natural  life,  and  upon  his  death  to  tlie 
party  of  the  first  part,  her  heirs  and  assigns,  if  she  be  then  living, 
but  if  the  party  of  the  first  part  should  not  survive  the  party  of  the 
second  part,  then  upon  the  death  of  the  party  of  the  second  part, 
to  Webb's  Academy  and  Home  for  Shipbuilders,"  etc. ;  and 
"Whereas  it  is  a  part  of  the  agreement  and  the  consideration  upon 
which  said  conveyances  have  been  made,  that  if  the  party  of  the 
first  part  shall  survive  the  party  df  the  second  part,  and  the  title  to 
said  premises  become  vested  in  her  pursuant  to  said  conveyances, 
she  will  forthwith  perform  all  acts  and  execute  all  instruments, 
which  shall  be  requisite  and  proper,  in  order  to  vest  in  said  Webb's 
Academy  and  Home  for  Shipbuilders,  the  fee  simple  of  said  premises 
upon  her  death  and  subject  to  an  estate  in  her  for  her  own  life,  and 
also  subject  to  said  mortgage  for  Eighty  thousand  dollars,  *  *  * 
and  otlierwise  free  and  clear  from,  any  incumbrances  thereon, 
*  *  *  and  to  that  end  will  either  by  a  proper  will  duly  executed 
devise  the  said  premises  in  fee  to  said  Webb's  Academy  and  Home 
for  Shipbuilders,  or  by  a  proper  deed  duly  executed  and  acknowl- 
edged convey  to  said   Webb's   Academy  and   Home    for   Ship- 
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bailders  a  remainder  in  fee  in  said  premises,  to  take  efFect  npon 
her  death  ;  Now,  therefore,  in  consideration  of  the  premises  and 
of  the  sum  of  one  dollar,  *  *  *  the  party  of  the  first  part  does, 
for  herself,  her  heirs,  executore  and  administrators,  covenant  and 
agree  to  and  with  said  party  of  the  second  part,  his  heirs,  execu- 
tors, administrators  and  assigns,  and  to  and  with  the  said 
Webb's  Academy  and  Home  for  Shipbuilders,  its  successors  and 
assigns,  that  in  case  she  shall  survive  the  party  of  the  second  part 
and  the  title  to  said  above  described  premises  shall  become  vested 
in  her  pursuant  to  said  conveyances,  she  will  forthwith  do  and  per- 
form all  acts  and  things,  and  execute,  acknowledge  and  deliver  all 
instruments  which  shall  be  requisite  and  proper  in  order  to  vest  in 
said  Webb's  Academy  and  Home  for  Shipbuilders,  the  fee  simple 
to  said  premises  after  her  death,  and  subject  to  an  estate  in  her  for 
and  during  her  natural  life,  and  subject  also  to  said  mortgage  for 
Eighty  thousand  dollars,  *  *  *  and  for  that  purpose  will  either 
by  last  will  and  testament,  duly  executed  and  containing  apt  and 
eflFectual  provisions,  devise  the  said  premises  to  said  Webb's  Acad- 
emy and  Home  for  Shipbuilders,  its  cuccessors  and  assigns,  or 
by  deed  duly  executed,  and  containing  apt  and  eflfectual  provi- 
sions, convey  to  said  Webb's  Academy  and  Home  for  Ship- 
builders a  remainder  in  fee  in  said  premises  to  take  effect  upon  and 
after  her  death."  Mrs.  Webb  likewise  covenanted  and  agreed  for 
herself,  her  heirs,  executors,  administrators  and  assigns,  with  Mr. 
Webb,  "that  the  above  covenant  and  agreement  is  made  to  and 
with  and  shall  enure  to  the  benefit  of  the  said  Webb's  Academy 
and  Home  for  Shipbuilders,"  etc. ' 

The  deeds  referred  to  were  duly  recorded,  and  the  contract 
mentioned  remained  in  the  possession  of  Mr.  Webb,  without  any 
knowledge  or  privity  on  the  part  of  the  plaintiff,  for  the  period  of 
about  ten  years.  Before  Mre.  Webb  came  into  the  possession  of  the 
premises  under  the  deeds  and  contract  mentioned,  and  on  the  3d 
day  of  October,  1899,  Mr.  and  Mrs.  Webb  entered  into  a  new 
agreement,  in  which  the  provisions  of  the  previous  contract  were 
recited  and  by  mutual  agreement  abrogated,  and  it  was  then  agreed 
that  the  property  should  be  transferred  to  the  son  of  the  parties  in 
substantially  the  same  language  as  was  employed  in  the  original 
contract  in  providing  for  its  transfer  to  the  plaintiff.     William  H, 
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Webb  died  about  October  30, 1899.  Before  her  death  and  the  com- 
mencement  of  this  action  the  son,  William  E.  Webb,  conveyed  all 
his  right  in  the  premises  to  his  mother,  Henrietta  A.  Webb,  and  her 
estate  is  represented  in  tliis  action  by  the  defendant  Hidden  as  trus- 
tee. The  learned  referee  before  whom  this  case  was  tried  reached 
the  conchision  that  througli  and  by  the  deeds  and  contract  of  Se\h 
tember  26,  1889,  an  irrevocable  trust  resulted  in  behalf  of  the  plain- 
tiff, and  that  it  was  entitled  to  the  premises,  as  well  as  the  sum  of 
$99,905.11  accrued  interest  and  profits.  The  defendants  have  sev- 
erally appealed  from  this  judgment  entered  upon  the  report  of  the 
referee. 

It  was  conceded  upon  tlie  argument,  and  is  manifest,  that  the 
plaintiff  has  no  standing  in  court  to  sue  upon  the  contract  between 
Mr.  and  Mrs.  Webb,  there  being  no  obligation  on  the  part  of  either 
of  them  to  the  plaintiff.  It  is  a  stranger  to  the  contract,  its  consid- 
eration and  obligations.  {Lawrence  v.  I^ox,  20  N.  Y.  268,  and 
kindred  cases.)  The  judgment  must  be  sustained,  if  at  all,  upon 
the  theory  that  by  the  instruments  of  September  26,  1889,  Mr. 
Webb  by  a  voluntary  act  unknown  to  tlie  plaintiff,  to  which  he  owed 
no  legal  duty,  established  an  irrevocable  trust  in  its  favor. 

It  is  not  contended  that  a  valid  express  trust  under  the  statutes 
of  New  York  was  created,  but  that  the  conveyance  to  Henrietta  A. 
Webb,  in  consideration  of  and  conformity  with  the  covenants  on  her 
part  contained  in  the  contemporaneous  agreement,  established  a 
trust  relation  between  the  grantee  Henrietta  A.  Webb  and  the 
plaintiff  as  beneficiary  of  the  trust,  and  the  effect  of  the  New  York 
statutes  relating  to  uses  and  trusts  is  conceded  to  be  immaterial. 
The  proposition  of  the  learned  counsel  for  the  respondent  is  that 
William  H.  Webb,  being  the  absolute  owner  of  the  estate,  made  a 
complete  conveyance  thereof  to  Mns.  Webb  in  consideration  of  her 
promise  and  covenant  that  the  academy  should  have  the  remainder 
after  her  death,  and  that  there  being  complete  conveyance  of  the 
property  by  the  owner  in  consideration  of  the  promise  of  the 
grantee  to  convey  an  estate  therein  to  a  third  person,  the  convey- 
ance is  in  legal  effect,  so  far  as  concerns  such  third  person,  a  con- 
veyance in  trust,  and  there  was  an  immediate  vesting  of  the  estate 
not  to  be  changed  by  any  subsequent  agreement  between  Mr.  and 
Mrs.  Webb. 
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The  fundamental  qnestion  involyed  in  the  present  controversy 
relates  to  the  establishment  of  an  irrevocable  trust  duty  imposed 
upon  Mrs.  Webb  to  convey,  and  we  are  of  the  opinion  that  such 
trust  relationship  does  not  exist.  To  constitute  a  trust  there  must 
b3  either  an  explicit  declaration  of  trnst  or  circumstances  which 
clearly  disclose  that  a  trnst  was  intended  to  be  created.  If  an 
irrevocable  trust  which  passed  title  at  that  time  to  Webb's 
Academy  was  not  created  the  plaintifiTs  case  necessarily  fails 
because  a  new  agreement  respecting  the  property  could  be  made. 
"It  would,"  says  the  conrt  in  Beaver  v.  Beaver  (117  N.  T.  421), 
^^  introduce  a  dangerous  instability  of  titles,  if  any  tiling  less  was 
required,  or  if  a  voluntary  trust  inter  vivos  could  be  estab- 
lished in  the  absence  of  express  words,  by  circnmstances  capable  of 
another  construction,  or  consistent  with  a  different  intention." 
( Young  v.  Young^  80  N.  T.  438.)  The  terms  of  the  conveyances 
and  contract  do  not  in  express  language  vest  the  title  to  the  prem- 
ises in  the  plaintiff.  The  learned  referee  concluded  that  the  con- 
tract, inclusive  of  the  deeds,  was  not  an  executory  contract  and 
within  recall  by  the  parties;  that  an  estate  was  vested  in  Mrs. 
Webb  burdened  with  a  trust  obligation  which  carried  an  immediate 
vested  right  in  the  plaintiff.  Such  a  consequence  was  found  to  be 
the  intention  of  the  parties. 

In  this  conclusion  we  are  unable  to  agree.  Mr.  and  Mrs.  Webb 
owed  no  legal  or  moral  duty  to  the  plaintiff,  based  upon  any  legal 
or  equitable  consideration.  The  only  possible  right  of  the  plaintiff 
to  the  property  in  question  depends  upon  the  voluntary  act  of  both 
Mr.  and  Mrs.  Webb.  She  merged  her  right  of  dower  in  the  con- 
veyance to  Hidden  at  the  time  the  latter  made  the  deed  to  her ;  and 
the  qnestion  is :  Was  it  the  intention  of  these  two  persons,  all  the 
covenants  being  upon  the  part  of  Mrs.  Webb,  to  establish  an  irrevo- 
cable trust  ?  If  it  was,  why  did  they  not  reserve  a  life  estate  for 
themselves  and  cause  the  transfer  of  the  property  directly  to  the 
academy  ?  This  was  done  in  the  case  of  the  other  property  con- 
veyed at  the  same  time.  It  would  have  been  certain  of  producing 
the  desired  result,  if  the  intention  was  in  fact  to  make  an  irrevo- 
cable disposition  of  the  property.  The  practical  interpretation  of 
an  agreement  by  the  parties  to  it  is  always  a  consideration  of 
great  weight  in  ascertaining  what  the  parties  intended.     (Jhsuranoe 
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Co.  V.  Duioher,  95  U,  S.  273 ;  SatUer  v.  HaOoch,  160  N.  Y.  291.) 
For  a  period  of  upwards  of  ten  years  Mr.  Webb,  during  all  that 
time  the  president  and  sole  supporter  of  the  plaintiff,  never  told 
any  member  of  the  board  of  directors  or  officers  of  the  plaintiff  of 
the  existence  of  this  contract  through  which  it  now  seeks  to  main- 
tain title  to  the  premises  in  question.  This  fact  alone,  to  my 
mind,  is  inconsistent  with  an  intention  to  create  an  estate  for 
the  benefit  of  the  plaintiff.  Again,  after  the  expiration  of  ten 
years  and  while  Mr.  Webb  was  in  the  possession  of  his  life 
estate,  he  and  his  wife,  acting  in  good  faith  and  within  their  legal 
rights,  as  they  interpreted  the  contract,  annulled  it  and  substituted 
therefor  a  new  contract  which  gave  the  property  to  their  son. 
They  assumed  that  the  contract  in  question  was  an  executory  con- 
tract and  revocable  at  any  time  before  execution.  It  is  hard 
to  conceive  that  these  people  entered  into  this  contract  between 
themselves,  keeping  it  secret  from  the  plaintiff  and  finally  concur- 
ring in  a  contract  of  annullment,  if  they,  in  September,  1889, 
understood  that  they  were  creating  an  irrevocable  trust  in  favor  of 
the  plaintiff.  The  deed  gave  the  fee  of  the  premises  to  Mrs.  Webb 
if  she  survived  her  husband.  If  she  predeceased  her  husband,  then 
it  was  to  go  to  the  plaintiff.  The  contract  merely  provided  for  the 
transfer  of  the  premises  to  the  plaintiff,  upon  the  death  of  Mra. 
Webb,  provided  she  came  into  ownership  under  the  deed.  The 
contract  must,  therefore,  have  been  underetood  to  have  been  execu- 
tory during  the  entire  lifetime  of  Mr.  Webb,  and  as  there  was  no 
obligation  on  the  part  of  either  of  them  to  give  the  property  to  the 
plaintiff  to  the  exclusion  of  their  son,  and  the  plaintiff  not  having 
changed  its  position  in  anticipation  of  coining  into  possession  of  the 
property,  there  is  no  reason  why  a  court  of  equity  sliould  be  astute 
to  discover  an  intention  where  none  is  expressed,  and  where  the 
facts  and  circumstances  do  not  reasonably,  if  not  irresistibly,  lead 
to  the  disclosed  intention  to  create  a  trust  which  should  be  irre- 
vocable. It  seems  to  us  that  the  fair  and  reasonable  construction 
of  the  conduct  of  the  pai*tie8  is  that  after  the  deed  was  made  and 
delivered  they  agreed  as  to  what  they  mutually  desired  to  be  done 
with  the  property  in  the  event  provided  for  in  the  contract,  and 
that,  as  between  themselves,  they  stipulated  and  agreed  that  this 
disposition  should  be  made  in  the  event  that  Mrs.  Webb  survived 
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her  husband,  and  if  this  event  had  happened  while  the  contract  was 
yet  in  force,  it  is  not  to  be  doubted  that  Mrs,  Webb  would  have 
complied  with  its  conditions.  But  before  the  contract  could  have 
any  force  or  effect,  and  before  its  contents  were  known  to  the  plain- 
tiff, the  parties  thereto,  in  harmony  with  their  natural  right,  exe- 
cuted a  new  contract  upon  a  sufficient  consideration  and  annulled  the 
pre-existing  one.  If  this  does  not  negative  the  idea  that  the  parties 
intended  an  irrevocable  trust,  it  certainly  makes  that  view  as 
definite  and  certain  as  the  contrary  one,  and  the  rule  in  such  cases 
prevents  the  court  from  holding  that  a  trust  has  been  created. 

It  is  argued  by  the  appellant  that  this  case,  in  principle,  is  analo- 
gous to  those  cases  in  which  persons  have  made  deposits  in  savings 
banks  in  trust  for  third  parties,  tlie  depositors  retaining  the  evi- 
dences of  tlie  deposits  and  making  no  mention  of  the  same  to  the 
persons  in  whose  behalf  the  trusts  are  nominally  made,  and  where 
the  courts  have  held  that  if  the  depositors  die  without  revoking  the 
trust,  the  money  is  vested  in  the  persons  named  as  beneficiaries,  but 
that  during  the  lifetime  of  the  depositors  the  beneficiaries  have  no 
rights,  and  the  depositors  have  the  power  to  revoke  the  trust.  In 
Matter  of  Totten  (179  N  T.  112)  the  court  reviewed  the  decisions 
upon  this  line  of  cases  and  laid  down  the  proposition  that  ''  A 
deposit  by  one  person  of  his  own  money  in  his  own  name  as  trustee 
for  another,  standing  alone,  does  not  establish  an  irrevocable  trust 
during  the  lifetime  of  the  depositor.  It  is  a  tentative  trust  merely, 
revocable  at  will,  until  the  depositor  dies  or  completes  the  gift  in 
his  lifetime  by  some  unequivocal  act  or  declaration,  such  as 
delivery  of  the  pass  book  or  notice  to  the  beneficiary.  In  case  the 
depositor  dies  before  the  beneficiary  without  revocation  or  some 
decisive  act  or  declaration  of  disaffirmance,  the  presumption  arises 
that  an  absolute  trust  was  created  as  to  the  balance  on  hand  at  the 
death  of  the  depositor."  The  argument  is  not  without  force  and 
the  principle  would  seem  to  apply  here.  Although  there  may  be 
no  such  thing  as  a  tentative  trust  of  real  estate,  yet  there  was  an 
obligation  binding  upon  the  conscience  of  Mrs.  Webb  if  she  came 
into  the  possession  of  the  estate  while  the  contract  was  in  existence 
to  execute  the  same.  That  event  did  not  happen.  While  Mr.  and 
Mrs.  Webb  were  alive,  and  while  the  fee  of  the  premises  in  ques- 
tion and  all  rights,  thereunder  were  vested  in  them,  they  had  a  clear 
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right  as  against  the  plaintiff  in  this  action  to  revoke  the  trust,  and 

'  to  dispose  of  the  property  as  they  might  mutually  agree,  for  the 

determinant  fact  remains  that  there  never  was  a  delivery  of  any 

deed  or  conveyance  passing  title  to  or  for  the  benefit  of  the  plaintiff. 

It  does  not  seem  necessary  to  discuss  the  suggestion  that  there 
may  have  been  a  power  in  trust,  for  if  the  parties  had  a  ri^ht 
to  revoke  their  contract,  and  we  reach  the  conclusion  that  they 
had  and  did,  there  was  no  more  foundation  for  a  power  in  trust  than 
there  was  for  an  irrevocable  trust. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered  before  another  referee,  with  costs  to  appellants  to  abide 
event. 

Patterson,  P.  J.,  Laughun  and  Houghton,  JJ.,  concurred. 

Ingraham,  J.  (concurring) : 

I  concur  in  the  reversal  of  this  judgment.  William  H.  Webb 
was  the  owner  of  the  property  in  question,  subject  to  an  inchoate 
right  of  dower  of  his  wife.  Mr.  and  Mrs.  Webb  made  an  agree- 
ment Ixjtween  themselves  as  to  the  disposition  of  this  property, 
which  was  evidenced  by  three  instruments  executed  simultaneously 
and  which,  I  think,  in  ascertaining  the  intent  of  the  parties  and  the 
rights  acquired  must  be  read  together.  The  first  instrument  was  a 
deed  conveying  the  property  to  Thomas  B.  Hidden,  executed  by 
both  husband  and  wife.  The  second  instrument  was  a  deed  from 
Thomas  B.  Hidden,  party  of  the  first  part,  William  H.  Webb, 
Henrietta  A.  Webb  (liis  wife)  and  Webb's  Academy  and  Home  for 
Shipbuilders,  parties  of  the  second  part.  By  this  deed  the  property 
was  conveyed  to  William  H.  Webb  during  his  natural  life,  and 
upon  and  after  his  death  unto  Henrietta  A.  Webb,  her  heirs  and 
assigns  forever,  if  she  then  be  living,  and  if  the  said  Henrietta  A. 
Webb  should  not  survive  the  said  William  H.  Webb,  then  upon  and 
after  the  death  of  William  H.  Webb  unto  the  said  Webb's  Acad- 
emy and  Home  for  Shipbuilders,  its  successors  and  assigns  forever. 
These  two  instruments  were  executed,  delivered  and  recorded,  and 
thereby  William  H.  Webb  acquired  an  estate  for  life  in  the  prop- 
erty, with  a  vested  remainder  to  Mrs.  Webb  in  fee,  with  a  contin- 
gent remainder  over  to  the  plaintiff  in  the  event  that  Mrs.  Webb 
did  not  survive  her  husband.     The  parties  had  also  agreed  aa 


Digitized  by  VjOOQIC 


720    Wbbb*8  Academy  <fe  Home  fob  SHiPBtriLDERS  v.  Hiddek. 

First  Department,  April,  1907.  [Vol.  118. 

between  themselves  what  disposition  Mrs.  Webb  should  make  of 
the  property  in  case  she  survived  her  husband  and  acquired  the  • 
fee,  and  that  was  evidenced  by  the  third  instrument  in  which  Hen- 
rietta A.  Webb  (wife  of  William  H.  Webb)  was  party  of  the  first 
part  and  William  H.  Webb  was  the  party  of  the  second  part.  By 
the  instrument  the  party  of  the  first  part  (Mrs.  Webb)  agreed  to 
execute  a  conveyance  or  will  so  as  to  vest  the  plaintiff  with  the 
remainder  in  the  property  after  her  death,  and  she  further  cove- 
nanted and  agreed  that  this  covenant  and  agreement  '^  is  made  to 
and  with  and  shall  enure  to  the  benefit  of  the  said  Webb's  Academy 
and  Home  for  Shipbuilders,  its  successors  and  assigns,  as  well  as  to 
and  with  the  party  of  the  second  part,  his  lieii*s,  executors  and 
administrators,  and  that  the  said  Webb's  Academy  and  Home  for 
Shipbuilders,  its  successors  and  assigns,  shall  be  entitled  to 
enforce  the  8ame  against  the  party  of  the  first  part,  her  heirs, 
executors,  administrators  and  assigns  as  well  in  equity  as  at 
law  and  by  suit  for  specific  performance  as  well  as  by  action 
for  damages,  and  that  in  case  the  party  of  the  fii'st  part  shall  fail 
in  her  lifetime,  either  by  conveyance  or  by  last  will  and  testament 
to  vest  in  said  Webb's  Academy  and  Home  for  Shipbuilders,  the 
fee  simple  of  said  premises  to  take  effect  upon  and  after  her  death, 
then  the  said  Webb's  Academy  and  Home  for  Shipbuilders  shall 
nevertheless  be  entitled  to  the  ownership  and  possession  of  said 
premises  and  to  all  remedies  against  and  releases,  conveyances,  and 
acquittances  by  the  heirs,  executors,  administrators  and  assigns  of 
the  party  of  the  first  part,  which  shall  be  requisite  and  proper  to 
vest  in  and  to  itself  and  its  successors  the  title  to  said  premises  in 
fee  simple."  This  instrument  was  executed  and  acknowledged  and 
was  in  possession  of  William  H.  Webb  until  he  delivered  it  to  his 
counsel  at  or  about  the  time  of  its  revocation  as  hereinafter  stated. 
Taking  this  transaction  as  a  whole,  and  these  several  instruments 
designed  to  carry  out  the  agreement  between  William  H.  Webb 
and  his  wife  as  to  the  disposition  of  his  property  together,  I  think 
if  there  had  been  a  delivery  of  this  agreement,  or  if  there  had  been 
any  consideration  proceeding  from  the  plaintiff,  the  court  would 
have  implied  a  trust  under  which  Mrs.  Webb  held  the  property  in 
trust  for  the  plaintiff,  but  William  H.  Webb  and  his  wife,  the  par- 
ties to  the  agreement  and  the  parties  to  the  instrument  evidencing 
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It,   retained   possession  of   it  and  it   was  never  delivered  to  the 
plaintiff. 

It  will  be  noticed  that  all  through  this  instrument  there  is  no 
word  of  present  gift  or  transfer,  and  I  can  find  no  intention  to  vest 
any  present  interest  in  the  plaintiff  either  in  possession  or  remain- 
der in  the  property  in  question.     Mrs.  Webb  makes  no  declaration 
that  she  will  stand  seized  of  the  property  for  the  benefit  of  the 
plaintiff,  or  hold  the  property  for  its  benefit,  and  clearly  the  cove- 
nants in  the  instrument  between  Mr.  "Webb  and  his  wife  could  not 
be  enforced  by  the  plaintiff,  there  being  no  consideration  passing 
from  the  plaintiff  and  the  plaintiff  not  being  a  party  to  the  instru- 
ment.    There  was  plainly  an  agreement  between  those  owning  tlie 
property  and  having  an  absolute  right  to  it,  by  which  they  agreed 
as  between  themselves  that  there  should  be  a  gift  of  the  property 
to  the  plaintiff  after  Mrs.  Webb's  death.     The  plaintiff,  however, 
acquired  no  present  interest  in  the  property  and  no  present  right  to 
enforce  the  agreement.     I  suppose  it  could  hardly  be  claimed  that 
if  the  plaintiff  had  acquired  knowledge  of  the  execution  of  this 
instrument  by  Mr.  and  Mrs.  Webb  during  Mr.  Webb's  lifetime,  and 
had  filed  a  bill  to  compel  Mrs.  Webb  to  execute  a  declaration  of 
trust  in  its  favor,  sucli  an  action  could  have  been  maintained  ;  and  yet, 
as  I  view  it,  to  sustain  this  judgment  the  plaintiff  must  have  acquired 
a  present  interest  in  or  title  to  the  property  which  inured  to  it  upon 
tlie  execution  of  the  instrument.     Wliatever  title  or  interest  the 
plaintiff  acquired  in  or  to  the  property  must  have  been  acquired 
upon  the  execution  of  the  instrument.     This  instrument  remained 
in  the  possession  of  Mr.  Webb  until  the  month  of  October,  1899, 
when  he  gave  it  to  his  counsel,  wlio  has  retained  it  from  that  time 
to  the  present.     On  October  3,  1899,  Mr.  and  Mrs.  Webb  executed 
an  agreement  reciting  these  conveyances,  and  also  reciting  that  in 
pursuance  to  the  agreements  and  arrangements  under  which  they 
were  executed,  Mrs.  Webb  had  entered  into  an  agreement  with  Mr, 
Webb,  dated  the  26th  day  of  September,  1889,  whereby  she  agreed 
that  she  would  vest  in  the  plaintiff  the  fee  simple  of  the  premises,  sub- 
ject to  an  estate  in  Iier  for  life ;  and  "  whereas,  for  various  reasons, 
the  parties  hereto  have  become  dissatisfied  witli'  the  said  agreement 
and  the  disposition  thereby  agreed  to  be  made  of  said  premises,  and 
App.  Div.—  Vol.  CX VIIL        46 
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are  desirous  of  canceling  said  agreement  and  making  a  new  disposi- 
tion of  said  premises,  and  the  party  of  the  first  part  (Mrs.  Webb) 
has  agreed,  in  consideration  that  she  shall  be  released  froth  said 
agreement  and  all  obligation  and  HabiHt>  thereunder,  that  she  will 
enter  into  a  new  agreement  pursuant  to  the  original  understanding 
and  arrangement  upon  which  said  premises  were  conveyed  to  her, 
and  providing  that  in  case  she  shall  survive  the  party  of  the  second 
part  (Mr.  Webb)  and  the  title  to  said  premises  shall  become  vested 
in  her,  she  will  forthwith  devise  or  convey  the  said  premises  in  fee 
to  William  E.  Webb,  the  son  of  the  parties  hereto  subject  to  an 
estate  in  her  for  life ; "  and  it  is  then  agreed  that  the  parties  cancel 
and  annul  the  said  agreement,  bearing  date  the  26th  day  of  Septem- 
ber, 1889,  '^and  all  covenants  and  agreements  and  provisions  therein 
contained  and  all  obligations  and  liability  thereunder  or  arising 
therefrom;"  and  that  Mrs.  Webb  agreed  to  convey  the  premises  to 
her  son  in  pursuance  of  the  agreement  entered  into  between  them. 
Whatever  part  of  the  agreement  of  September  26,  1889,  was 
executory  was,  therefore,  canceled  and  released  by  this  new  inden- 
ture of  the  3d  of  October,  1899,  and  whatever  Mr.  Webb,  who  had 
been  the  owner  of  the  property,  and  with  whom  the  covenant  as  to 
the  conveyance  to  the  plaintiff  was  made,  could  do  to  release  Mrs. 
Webb  from  any  obligation  that  she  assumed  under  the  contract  was 
done.  Consequently,  unless  the  plaintiff  had  acquired  some  interest 
in  the  property  that  a  court  of  equity  would  enforce,  there  was 
nothing  left  of  the  agreement  which  was  enforcible. 

An  essential  part  of  the  due  execution  of  an  instrument  granting 
or  conveying  an  interest  in  land  is  delivery,  and  such  an  instrument 
never  takes  effect  untjl  delivery,  and  treating  all  these  instruments 
as  one  instrument  by  which  Mr.  Webb  intended  to  convey  his  land 
80  that  he  would  be  entitled  to  retain  a  life  estate,  with  remainder 
to  his  wife,  and  remainder  over  to  the  plaintiff,  his  retention  of  the 
instrument  was  not  a  delivery  which  would  vest  the  plaintiff  with 
any  interest  in  the  land ;  and,  as  I  view  it,  the  agreement  being 
without  consideration,  so  far  as  the  plaintiff  was  concerned,  it  could 
vest  no  present  title  in  the  plaintiff  until  a  delivery.  There  being 
no  declaration  of  trust,  or  words  that  would  act  as  a  ppesent  limita- 
tion of  Mi's.  Webb's  estate  in  remainder  which  had  vested  in  her  by 
the  execution  of  the  deed  from  Hidden  to  her,  I  cannot  see  that 
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there  was  any  estate  in  the  land  to  which  the  plaintiif  was  entitled, 
or  any  contract  or  declaration  of  trust  which  a  court  of  equity  could 
enforce.  The  agreement  that  the  plaintiff  seeks  to  enforce  was  a 
voluntary  agreement  by  which  the  plaintiff  was  to  be  entitled  to 
this  land  upon  the  death  of  Mrs.  Webb.  The  agreement  never  was 
delivered  to  the  plaintiff,  or  any  one  for  its  benefit.  There  was  no 
consideration.  No  title  or  interest,  either  as  grantee  or  as  cestui 
q^ie  trusty  ever  vested  in  the  plaintiff,  and  the  parties  to  the  agree- 
ment, before  it  had  ever  become  an  executed  agreement,  so  far  as 
the  plaintiff  was  concerned,  revoked  and  canceled  it  and  made  other 
disposition  of  the  property. 

It  seems  to  me  to  follow  that  there  could  be  no  enforcement  of 
this  agreement  in  equity,  and  that  the  defendants  were  entitled  to 
judgment. 

Judgment  reversed,  new  trial  ordered  before  another  referee, 
costs  to  appellants  to  abide  event.     Settle  order  on  notice. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Waldorf- 
Astoria  Hotel  Company,  Appellant. 

First  Department,  •March  22,  190 7.» 

Game  Zjaw — sale  of  Englisli  pheasants  killed  in  other  States  unlawful^ 
section  141  of  the  Forest,  Fish  and  Oame  Zjaw  not  unconstitutional. 

By  virtue  of  section  31  of  the  Forest,  Fish  and  Game  Law,  providing  that  tliere 
shall  be  no  open  season  for  English  pheasants,  nor  shall  the  same  be  killed  or 
possessed  except  in  the  county  of  Suffolk  until  the  year  1910,  and  that  such 
pheasants  bred  or  liberated  in  Suffolk  county  by  game  clubs  and  private  owners 
may  be  possessed  in  Greater  New  York  for  consumption  but  not  for  sale,  and 
by  virtue  of  section  141  of  the  said  act  which  provides  that  the  prohibitions 
therein  contained  refer  equally  to  game  coming  from  without  the  State,  a 
defendant  who  offers  English  pheasants  killed  in  another  State  for  sale  in  the 
city  of  New  York  is  properly  convicted  of  a  violation  of  the  statute. 

Section  141,  prohibiting  the  possession  of  game  brought  from  foreign  States,  tg 
not  in  violation  of  the  State  or  Federal  Constitution. 

Appeal  by  tl#^  defendant,  the  Waldorf-Astoria  Hotel  Company, 
from  a  judgment  of  the  Snpreme  Court  in  favor  of  the  plaintiff, 

*  Received  too  late  for  inscFtion  in  proper  place. —  [Rep. 
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entered  in  the  office  of  the  clerk  of  the  county  of  New  York,  npon 
the  decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Trial  Term  without  a  jury. 

Oeorge  W,  Wickersham^  for  the  appellant. 
Robert  C.  Beatty^  for  the  respondent. 

Ingeaham,  J. : 

The  question  here  presented  arises  under  section  31  of  the 
Forest,  Fish  and  Game  Law  (Laws  of  1900,  chap.  20  as  amd. 
by  Laws  of  1904,  chap.  582). 

The  conceded  facts  upon  which  this  case  was  tried  are  that  cer- 
tain English  pheasants  were  possessed  by  the  defendant  on  the  dates 
alleged  in  tlie  complaint  for  sale ;  that  these  English  pheasants  were 
bred  and  killed  in  the  State  of  New  Jersey  and  purchased  by  the 
defendant  in  that  State.  Tlie  trial  court  held  as  a  conclusion  of  law 
that  the  possession  of  these  pheasants  was  a  violation  of  section 
31  of  the  Forest,  Fish  and  Game  Law.  Section  31  is  as  follows : 
"  There  shall  be  no  open  season  for  *  *  *  English  pheasants, 
nor  shall  the  same  be  killed  or  possessed,  except  in  the  county 
of  Suffolk,  prior  to  the  year  nineteen  hundred  and  ten ;  pro- 
vided, however,  that  pheasants  bred  or  purchased  and  liberated  in 
Suffolk  county,  by  tlie  game  clubs  and  private  owners,  may  be 
possessed  in  Greater  New  York  for  consumption,  but  not  for  sale." 
And  section  141  of  the  same  act,  which  was  added  by  chapter  194 
of  the  Laws  of  1902,  provides  that  "wherever  in  this  act  the 
possession  of  fish  or  game,  or  the  flesh  of  any  animal,  bird  or  fish, 
is  prohibited,  reference  is  had  equally  to  such  fish,  game  or  flesh 
coming  from  without  the  State  as  to  that  taken  within  the  State." 

The  possession  of  English  pheasants  for  sale  in  the  city  of  New 
York,  whether  killed  in  a  foreign  State  or  not,  and  whether  for 
consumption  or  sale,  is  prohibited.  Within  the  territory  of  Greater 
New  York  pheasants  bred  or  purchased  and  liberated  in  Suffolk 
county  by  the  game  clubs  and  private  ownei's  may  be  possessed  for 
consumption,  but  not  for  sale.  Therefore,  no  one  can  be  possessed 
of  English  pheasants  in  tlie  city  of  New  York  forBUe  before  1910. 
It  is  conceded  that  the  birds  in  possession  of  the  defendant  were 
neither  bred  nor  purchased  and  liberated  in  Suffolk  county,  and  so 
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it  would  appear  that  the  possession  of  these  birds  in  the  city  of 
Kew  York  was  a  violation  of  the  statute. 

The  Legislature  having  jurisdiction  to  prohibit  absolutely  the 
possession  of  these  birds  at  any  time  witliiii  the  State,  could 
allow  birds  killed,  bred  or  purchased  in  a  certain  locality  to  be  pos- 
sessed for  consumption ;  and  prohibit  the  possession  of  birds  killed 
in  other  counties  or  in  a  foreign  country  or  State.  It  is  conteiided, 
however,  that  this  section  is  a  violation  of  the  l^th  amendment  to 
the  Federal  Constitution,  and  of  the  State  Constitution.  The  deci- 
sion of  the  Court  of  Appeals  in  People  v.  Buffalo  Fish  Co,  (164 
N.  Y.  93)  only  decided  that  on  the  construction  of  sections  110  and 
112  of  the  Fisheries,  Game  and  Forest  Law  (Tjiws  of  1892,  chap. 
48S,  as  respectively  amd.  by  Laws  of  1898,  chap.  109,  and  Laws  of 
1S96,  chap.  631,  and  title  of  act  changed  by  Laws  of  1805,  chap.  395), 
those  sections  did  not  then  apply  to  fish  taken  without  the  State. 
That  case  was  decided  in  the  year  1900  and  section  141  of  the  Forest, 
Fish  and  Game  Law  was  not  then  a  part  of  the  act,  but  was  added  by 
chapter  194  of  the  Laws  of  1902,  so  the  provisions  of  said  section  141 
were  not  before  the  court.  The  conclusion  as  to  the  constitutional 
question  by  Judge  O'Brien  was  concurred  in  by  Parker,  Ch.  J.,  and 
Landon,  J. ;  Judges  Gray,  Haight  and  Martin  expressly  dissented. 
They  held  the  statute  constitutional  even  containing,  as  they  construed 
it,  prohibition  as  to  the  possession  of  game  purchased  without  the  State. 
Judge  Werner  concurred  upon  the  construction  of  the  statute  — 
that  it  did  not  prohibit  the  possession  of  fish  caught  without  the 
State.  The  case,  therefore,  seems  to  be  that  three  judges  held  a 
provision  prohibiting  the  possession  of  fish  taken  without  the  State 
to  be  unconstitutional ;  three  judges  held  it  to  be  constitutional ; 
and  one  judge  expressed  no  opinion  upon  that  question. 

The  court,  however,  in  the  later  case  of  People  ex  vel.  Hill  v. 
Ilesterherg  (184  N.  Y.  120),  following  the  case  of  People  v.  Boot- 
mem  (180  N.  Y.  1),  expressly  held  that  it  was  within  the  power  of 
the  Legislature  in  order  to  effect  the  preservation  of  game  within  the 
State  to  enact  not  only  a  close  season  during  which  the  possession 
of  snch  game  should  be  unlawful,  but  also  to  enact  a  j)rovision  that 
the  possession  during  such  season  of  game  taken  without  the  State 
BhoulJ  be  also  unlawful.  In  People  v.  Booiman  {Buprd)  the  court 
said  :  "  The  right  to  pass  laws  for  the  ])rotecti()n  of  game  being  con- 
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ceded,  as  in  view  of  the  authorities  it  must  be,  the  method  of  afford- 
ing protection  is  necessarily  within  the  discretion  of  the  Legislature. 
It  may  provide  a  close  season  for  the  taking  of  game,  and  may  pro- 
hibit the  possession  or  sale  of  game  during  that  season.  It  may 
close  the  game  market  throughout  the  State  during  the  period  of 
prohibition,  in  order  to  remove  temptation  from  poachers  and  pot- 
hunters, who  are  not  apt  to  run  the  risk  of  taking  game  out  of 
season  if  they  cannot  sell  it.  To  do  this  efiFectively  it  may  be  neces- 
sary to  close  the  market  as  to  game  taken  without  the  State,  as  well 
as  within,  for  there  are  no  marks  by  which  birds  killed  in  Michigan  caa 
be  distinguished  from  those  killed  in  New  York.  When  enacting  a 
game  law  the  Legislature  may  provide  for  its  ready  enforcement, 
not  simply  by  making  the  possession  of  game  during  the  close  season 
presumptive  evidence  of  a  violation  of  the  statute,  but  it  may  go 
farther  and  in  order  to  prevent  evasion,  fraud  and  perjury,  may 
prohibit  the  possession  of  game  in  this  State  during  the  close  season, 
even  if  it  was  taken  in  another  State  and  brought  here  during  the 
open  season.  *  *  *  Such  provisions  are  warranted  by  the  police 
power,  and  are  not  in  conflict  with  eitlier  the  State  or  Federal 
Constitution." 

The  Legislature  thus  having  the  power  the  method  adopted  was 
within  its  discretion,  which  the  courts  have  no  power  to  review. 
If  it  could  prohibit  the  possession  of  birds  killed  in  the  whole  State 
or  in  a  foreign  State  or  country,  I  can  see  no  reason  why  it  cannot 
prohibit  tlie  possession  of  birds  killed  in  a  foreign  State  and  all 
parts  of  the  State  except  one  county ;  and  if  it  could  absolutely 
prohibit  the  possession  of  birds  killed  in  all  but  one  county,  it  could 
prohibit  the  possession  of  birds  for  sale  from  that  one  county,  allow- 
ing the  ])ossession  of  such  birds  merely  for  the  purpose  of  consump- 
tion. If  the  sale  of  birds  is  prevented  it  is  quite  apparent  that  the 
number  of  birds  killed  will  be  greatly  reduced.  The  power  to 
absolutely  prohibit  seems  to  me  to  involve  the  power  to  condition- 
ally prohibit,  and  the  conditions  that  are  to  be  imposed  upon  the 
possession  of  any  birds  within  the  prohibited  period  is  necessarily 
within  the  discretion  of  the  Legislature.    ' 

The  cases  cited  by  the  learned  counsel  for  the  appellant  which 
relate  to  the  ordinary  vocation  of  the  people,  or  the  right  to  possess 
and  sell  personal  jM'operty  generally,  have  no  relation  to  game  over 
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which  the  Legislature  has  a  peculiar  power  not  applicable  to  per- 
sonal property  in  general.  That  was  the  effect  of  the  decision  in 
the  Boatman  Case  (supra)  as  I  understand  it ;  as  the  distinction  is 
there  plainly  drawn  between  game  in  which  the  people  of  the 
State  have  a  peculiar  interest,  and  ordinary  personal  property,  the 
possession  and  ownership  of  which  is  protected  by  the  Constitution. 
I  think,  therefore,  that  this  judgment  was  right  and  should  be 
affirmed. 

Patterson,  P.  J.,  McLaughlin,  Clarke  and  Houghton,  JJ., 
concurred. 

Judgment  affirmed. 


William    F.    Inqold,    Respondent,    v.    Edward    6.    Gilmorb, 

Appellant. 

First  Department,  March  22,  1907.* 

B^^^^^i^gr  —  party  —  liqtddatizig  Agent  of  national  bank  may  be  sued  in 
State  court  for  accounting. 

The  liquidating  agent  of  a  national  bank  appointed  by  the  stockholders  under 
the  authority  of  section  3  of  the  act  of  Congress  of  June  30,  1876,  is  a  trustee 
for  the  benel.t  of  the  stockholders,  and  although  he  is  under  the  control  of  the 
Federal  courts  as  to  compromising  dehta  and  filing  the  account  of  his  pro- 
ceedings he  may  nevertheless  be  sued  in  the  Supreme  Court  of  the  State  of 
New  York  by  a  stockholder  for  an  accounting  in  equity. 

Such  agent  does  not  occupy  the  position  of  a  receiver  and  he  may  sue  and  be 
sued  without  leave  of  court. 

Appeal  by  the  defendant,  Edward  G.  Gilmore,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
19th  day  of  November,  1906,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Terra,  overruling  the 
defendant's  demurrer  to  the  complaint. 

Charles  A.  Hess^  for  the  appellant. 

C  A.  Mountjoy^  for  the  respondent. 

♦Received  too  late  for  insertion  in  proper  place. —  [Rep, 
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Ingraham,  J. : 

The  plaintiflE  sues  as  a  stockholder  of  the  Equitable  N  ational  Bank, 
a  corporation  organized  under  the  laws  of  the  United  States,  on 
behalf  of  himself  and  all  other  stockholder  of  the  corporation  who 
may  elect  to  come  into  the  action. 

The  complaint  alleges  that  the  Equitable  National  Bank,  a  bank- 
ing corporation  organized  under  the  National  Banking  Act,  went 
into  voluntary  liquidation  and  that  one  Ridgely  was  appointed 
receiver  by  the  Comptroller  of  the  Currency ;  that  subsequently  the 
defendant  was  elected  by  the  stockholders  as  their  agent  to  continue 
the  liquidation  and  wind  up  the  affairs  of  the  bank  ;  that  all  of  the 
depositors  of  said  bank  had  been  paid  in  full  and  the  defendant  has 
in  his  hands  a  large  amount  of  money  and  assets  belonging  to  said 
bank  undistributed,  to  which  the  plaintiff  and  the  other  stock- 
holders were  entitled ;  and  the  relief  asked  is  that  the  defendant 
account  as  such  stockholders'  agent  and  that  a  distribution  of  the 
property  of  the  bank  be  made  among  the  stockholders. 

The  defendant  demurred  to  this  complaint  on  the  ground  that  the 
court  had  no  jurisdiction  of  the  defendant,  or  of  the  subject-matter 
of  the  action,  which  was  overruled  and  defendant  appeals. 

Section  3  of  the  act  of  Congress  of  June  30,  1870  (19  TJ.  S.  Stat, 
at  Large,  63,  as  amd.  by  29  id.  600,  chap.  354),  provides  that  when- 
ever any  association  shall  have  been  or  shall  be  placed  in  the  hands 
of  a  receiver,  as  provided  in  section  5234  and  otiier  sections  of  the 
Revised  Statutes  of  the  United  States,  and  when,  as  provided  in 
section  5236  thereof,  the  Comptroller  of  the  Currency  shall  have 
paid  to  each  and  every  creditor  of  such  association,  not  including 
shareholders  who  are  creditors  of  such  association,  whose  claim  or 
claims  as  such  creditor  shall  have  been  proved  or  allowed,  the  full 
amount  of  such  claims,  and  all  expenses  of  the  receivership  and  the 
redemption  of  the  circulating  notes  of  such  association  shall  have 
been  provided  for  by  depositing  lawful  money  of  the  United  States 
with  the  Treasurer  of  the  United  States,  the  Comptroller  of  the 
Currency  shall  call  a  meeting  of  the  shareholders  of  the  association 
and  at  such  meeting  the  shareholders  shall  determine  whether  the 
receiver  shall  be  continued  and  shall  wind  up  the  affairs  of  such 
association,  or  whether  an  agent  shall  be  elected  for  that  purpose. 
It  then  provides  that  in  case  a  majority  shall  determine  that  an  agent 
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shall  be  elected,  the  said  meeting  shall  thereupon  proceed  to  elect 
an  agent,  whereupon,  after  the  execution  and  tiling  of  an  indem- 
nity bofid  of  tlie  shareholders  for  the  payment  and  discharge  in  full 
of  claims  and  tlie  performance  of  duties  as  therein  prescribed,  the 
Comptroller  and  the  receiver  shall  transfer  and  deliver  to  such 
agent  all  the  undivided  or  uncollected  or  other  assets  of  such  associa- 
tion then  remaining  in  the  hands  or  subject  to  the  order  and  con- 
trol of  said  Comptroller  and  said  receiver,  or  either  of  them.  It 
further  provides  that  upon  receiving  such  assignment,  transfer  or 
other  instrument  the  person  elected  such  agent  shall  hold,  control  and 
dispose  of  tlie  assets  and  property  of  such  association  for  the  benefit 
of  the  shareholders  of  such  association,  and  he  may  in  his  own  name, 
or  in  the  name  of  such  association,  sue  and  be  sued,  and  do  all  other 
lawful  acts  and  things  necessary  to  finally  settle  and  distribute  the 
assets  and  property  in  his  hands,  "  and  may  sell,  compromise,  or  com- 
pound the  debts  due  to  such  association,  with  the  consent  and  approval 
of  the  Circuit  or  District  Court  of  the  United  States  for  the  district 
where  the  business  of  such  association  was  carried  on,  and  shall  at 
the  conclusion  of  his  trust  render  to  such  District  or  Circuit  Court  a 
full  account  of  all  his  proceedings,  receipts  and  expenditures  as  such 
agent,  which  court  shall,  upon  due  notice,  settle  and  adjust  such 
accounts  and  discharge  said  agent  and  the  sureties  upon  said  bond." 
The  statute  then  provides  for  the  election  of  a  new  agent  in  case  of 
a  vacancy  and  provides  that  "when  such  agent  *  *  *  shall 
have  executed  a  bond  to  the  shareholders  *  *  *  to  be  approved 
by  a  judge  of  a  court  of  record,  and  file  said  bond  in  the  office  of  the 
clerk  of  a  court  of  record  in  the  county  where  the  business  of  said 
association  was  carried  on,  he  shnll  have  all  the  rights,  powers, 
and  duties  of  the  agent  first  elected  as  hereinbefore  provided."  The 
statute  further  provides  as  follows:  "The  proceeds  of  the  assets 
or  property  of  any  such  association  which  may  be  undistributed  at 
the  time  of  such  meeting  or  may  be  subsequently  received  shall  be 
distributed  as  follows :  First.  To  pay  the  expenses  of  the  execu- 
tion of  the  trust  to  the  date  of  such  payment.  Second,  To  repay 
any  amount  or  amounts  which  have  been  paid  in  by  any  share- 
holder or  shareholders  of  such  association  upon  and  by  reason  of 
any  and  all  assessments  made  upon  the  stock  of  such  association  by 
the  order  of  the  Comptroller  of  the  Currency  in  accordance  with 
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the  provisions  of  the  statutes  of  the  United  States;  and  Third. 
The  balance  ratably  among  such  stockholders,  in  proportion  to  the 
number  of  shares  held  and  owned  by  each.  Such  distribution  shall 
be  made  from  time  to  time  as  the  proceeds  shall  be  received  and  as 
shall  be  deemed  advisable  by  the  said  Comptroller  or  said  agent." 

This  agent,  elected  by  the  stockholders,  occupied  an  entirely 
different  position  from  a  receiver  appointed  by  either  the  United 
States  court  or  the  Comptroller  of  the  Currency.  lie  is  elected  by 
the  stockholders,  and  receives  the  assets  of  the  bank  in  trust  for 
them.  He  may  sue  and  be  sued  without  leave  of  any  court,  and 
may  do  all  other  lawful  acts  and  things  necessary  to  finally  settle 
the  affairs  of  the  association  and  distribute  the  assets  and  property 
in  his  hands  among  the  stockholders.  The  act  of  Congress  pro- 
vides how  he  may  be  appointed,  but  having  once  been  appointed  he 
becomes  the  agent  of  the  stockholders  to  liquidate  the  affairs  of  the 
association  for  their  benefit.  IJut  when  Congress  allowed  the  stock- 
holders of  the  bank  to  liquidate  its  affairs  by  appointing  an  agent  for 
that  purpose,  and  by  such  appointment  taking  out  of  the  hands  of 
the  officials  of  the  United  States  the  control  of  the  undistributed 
assets  of  the  bank  and  intrusting  such  control  to  the  agent  appointed 
by  the  stockholders,  it  would  appear  that  the  stockholder  had  the 
right  to  enforce  the  performance  of  the  trust  by  their  agent  in  such 
courts  as  would  have  jurisdiction  for  that  j)urpose  over  any  trustee 
or  agent.  The  statute  gives  the  courts  of  the  United  States  control 
over  such  an  agent  in  two  particulars.  In  the  first  place,  the  agent 
is  authorized  to  "sell,  compromise  or  compound  the  debts  due  to 
such  association,  with  the  consent  and  approval  of  the  Circuit  or 
District  Court  of  the  United  States  for  the  district  where  the  busi- 
ness of  such  association  was  carried  on ; "  and  the  agent,  at  the  con- 
clusion of  his  trust,  is  required  to  render  to  such  Circuit  or  District 
Court  a  full  account  of  his  proceedings,  receipts  and  expenditures 
as  such  agent,  which  court  shall,  upon  due  notice,  settle  and  adjust 
such  accounts  and  discharge  said  agent  and  the  sureties  upon  said 
bond.  The  authority  to  compromise  debts  due  to  the  association, 
with  the  approval  of  the  United  States  Circuit  or  District  Court, 
has  no  relation  to  enforcing  the  rights  of  the  stockholders  against 
the  agent.  There  is  a  clear  distinction  between  an  action  brought 
to  require  the  agent  to  distribute  the  assets  and  the  approval  of  his 
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accounts  after  the  assets  are  all  collected  and  distributed.  One  has 
relation  to  the  discharge  of  the  agent  from  liis  liability  as  agent  and 
the  release  of  his  sureties  after  his  duties  are  completed,  and  the  other 
is  to  require  the  agent  to  perform  his  trust  and  to  make  the  dis- 
tribution. A  court  of  equity  has  general  jurisdiction  over  trustees 
and  agents  to  compel  them  to  account ;  and  whatever  the  source  of 
the  agency,  it  assumes  jurisdiction  over  the  agent  or  trustee  to 
compel  him  to  perform  his  trust.  I  can  find  nothing  in  this  act 
which  takes  this  agent  out  of  the  general  jurisdiction  of  a  court  of 
equity.  The  statute  expressly  provides  that  the  agent  may  sue  and 
be  sued,  and  such  suits  are  not  limited  to  actions  brought  in  the 
Federal  courts.  I  suppose  there  could  be  no  doubt  that  if  this 
agent  had  in  his  possession  property  belonging  to  a  third  party 
which  he  had  received  by  transfer  from  the  receiver  or  Comptroller 
of  the  Currency,  the  owner  of  the  property  could  maintain  an 
action  against  the  agent  to  recover  the  possession  of  it  in  a  State 
court  as  well  as  the  Federal  courts.  The  agent  has  in  his  possession 
all  the  property  and  assets  of  this,  association  which  belonged  to  its 
shareholders.  An  accounting  is  necessary  so  as  to  ascertain  the 
amount  that  each  shareholder  is  entitled  to  receive ;  and  any  court 
of  equity  having  jurisdiction  over  the  person  of  the  agent  has  power 
to  compel  him  to  execute  the  trust  and  supervise  its  execution.  It 
may  well  be  that  after  the  trust  is  completed  under  the  authority 
of  a  judgment  of  a  competent  court  of  equity,  the  agent  will  be 
required  to  file  with  the  Federal  court  an  account  of  his  proceed- 
ings, but  that  is  not  at  all  inconsistent  with  the  jurisdiction  of  a 
court  of  equity  to  compel  him  to  perform  his  duties  and  execute 
the  trust.  The  fact  that  the  plaintiff  asks  more  relief  than  he  would 
be  entitled  to  is  not  a  ground  of  demurrer.  The  court  has  juris- 
diction to  grant  any  relief  that  may  be  necessary  to  enforce  the 
execution  of  the  trust. 

Matter  of  Chetwood  (165  U.  S.  443)  is  in  line  with  this  conclusion. 
It  was  there  held  that  a  receiver  appointed  by  the  Comptroller  of 
the  Currency  was  not  an  officer  of  any  court,  but  an  agent  and  offi- 
cer of  the  United  States,  and  that  a  State  court  had  jurisdiction 
against  a  receiver  of  a  national  bank  appointed  by  the  Comptroller 
of  the  Currency  in  an  action  brought  by  a  stockholder  on  behalf  of 
the  bank  to  enforce  obligations  due  to  the  bank,  and  to  which  the 
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receiver  was  a  party ;  that  the  substitution  of  an  agent  for  a  receiver 
did  not  oust  tlie  jurisdiction  of  the  State  courts ;  that  he  was  no 
more  an  officer  of  the  Circuit  Court  in  the  liret  instance  than  a 
receiver  was,  and  then,  after  quoting  the  statute,  tlie  court  said  : 
"  But  there  is  nothing  in  the  language  of  the  statute  from  whicli  it 
can  be  inferred  that  it  was  tlie  intention  that  the  juiisdiction  of 
State  courts  of  competent  and  concurrent  jurisdiction,  first  obtained, 
should  be  interfered  with  by  restraining  orders  issued  by  Federal 
courts  on  the  appUcation  of  such  an  agent.  The  agent  may  indeed 
intervene  in  a  case  in  the  State  court  and  receive  the  fruits  of  the 
litigation  to  be  administered,  subject  to  the  final  approval  of  the 
Federal  court."  The  same  rule  was  followed  by  the  Circuit  Court 
of  Appeals  in  Guarantee  Co,  of  North  Dakota  v.  Hanway  (44  C. 
C.  A.  312).  As  the  jurisdiction  of  a  court  of  equity  attaches  to  all 
trustees,  the  court  has  power  to  compel  any  trustee  or  agent  to 
account.  The  Supreme  Court  of  the  State  has,  therefore,  jurisdic- 
tion to  compel  the  defendant  to  execute  his  trust ;  and  has,  there- 
fore, jurisdiction  both  of  the  subject  of  the  action  and  the  person 
of  the  defendant. 

It  follows  that  the  judgment  appealed  from  is  affirmed,  with 
costs,  with  leave  to  the  defendant  to  withdraw  demurrer  and  to 
answer  on  payment  of  costs  in  this  court  and  in  the  court  below. 

Patterson,  P.  J.,  McLaughlin,  Clarke  and  Hoitohton,  JJ., 
concurred. 

Judgment  affirmed,  with  costs,  w-ith  leave  to  defendant  to  with 
draw  demurrer  and  to  answer  on  payment  of  costs  in  this  court  and 
in  the  court  below. 
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Eugene  0.  Gilboy,  as  KeceiYer  of  the  Property  of  the  Columbia 

Publishing  Company,  Appellant,  v,  Everson-Hickok  Company 

and  HicKOK  Printing  Company,  Respondents. 

First  Department,  April  5,  1907. 

Evidence  —  parol  evidence  to  show  that  written  contract  of  sale  was 
conditional  —  when  seller  and  receiver  in  supplementary  proceedings 
estopped  from  claiming  title  —  when  receiver  cannot  show  want  of  con- 
sideration for  transfer  —  replevin  —  insxifficient  evidence  of  defendant's 
damage. 

Although  parol  evidence  is  admissible  to  show  that  a  writing  which  is  in  form  a 
complete  contract  was  not  to  become  binding  until  the  performance  of  a  con- 
dition precedent  resting  in  parol,  the  evidence  should  be  confined  itrictly  to 
the  condition.  The  rule  does  not  admit  general  conversations  hiA  at  the  time 
of  the  execution  of  the  contract,  or  the  general  circumstances  under  which  it 
was  executed. 

When  chattels  have  been  sold  and  delivered  and  the  purchaser  has  resold  the 
chattels  for  value  without  the  original  owner  ever  having  sought  to  retake  the 
property  upon  the  ground  that  title  had  not  passed  because  an  alleged  condi- 
tion precedent  had  not  been  performed,  the  owner  and  its  receiver  will  be 
deemed  to  have  waived  compliance  with  the  condition  and  are  estopped  from 
claiming  that  title  did  not  pass  to  the  second  purchaser. 

A  receiver  in  supplementary  proceedings  only  obtains  title  to  property  owned 
by  the  judgment  debtor  at  the  time  of  his  appointment.  When  the  judgment 
debtor  transferred  property  prior  to  the  receivership  the  receiver  cannot  show 
lack  of  consideration  in  an  action  of  replevin.  Even  if  the  transfer  be  fraudu- 
lent as  to  creditors,  the  action  to  set  aside  the  transfer  for  lack  of  consideration 
must  be  in  equity. 

When  in  an  action  of  replevin  no  evidence  as  to  the  value  of  the  property  at  the 
time  of  trial  is  given  other  than  the  plaintiff's  aOdavit  ns  to  its  value  made 
four  years  prior  to  trial,  the  jury  is  not  entitled  to  assess  the  defendant's 
damages  at  the  figure  stated  in  the  aflSdavit. 

Ingraham  and  Clarke,  J  J.,  dissented,  with  opinion. 

Appeal  by  the  plain tiflf,  Eugene  C.  Gilroy,  as  receiver,  etc.,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  the 
Hickok  Printing  Company,  entered  in  tlie  office  of  the  clerk  of  the 
county  of  New  York  on  the  13tli  day  of  October,  1906,  upon  the 
verdict  of  a  jury  rendered  after  a  trial  at  the  New  York  Trial  Term. 

Charles  W.  Day  ton  j  Jr,^  tor  the  appellant. 

Isaac  N,  Miller ^  for  the  respondent,  Iliekok  Printing  Company. 
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Houghton,  J. : 

The  action  is  in  replevin,  brought  bj  the  plaintiff  as  receiver  in 
supplementary  proceedings  of  the  property  of  the  Columbia  Pub- 
lishing Company.  The  plaintiff  was  appointed  such  receiver  on 
the  30th  day  of  June,  1902.  The  property  replevied  consisted 
of  printing  presses,  type,  motors,  shafting  and  other  articles  inci- 
dent to  a  printing  plant,  and  on  the  10th  day  of  May,  1900,  was  in 
possession  of  and  owned,  subject  to  certain  incumbrances,  by  the 
Columbia  Publishing  Company.  On  that  day  the  Columbia  Com- 
pany entered  into  an  agreement  to  sell  the  printing  plant  in  ques- 
tion to  the  Everson-IIickok  Company,  and  on  the  twenty-second 
day  of  that  month  executed  and  delivered  a  bill  of  sale  thereof,  con- 
taining a  covenant  of  warranty  of  title.  On  the  following  day  the 
Everson-Hickok  Company  acknowledged  by  indorsement  on  the 
contract  of  sale  that  it  had  received  delivery  of  the  property  men- 
tioned therein.  The  property  remained  in  the  undisturbed  posses- 
sion and  use  of  the  Everson-IIickok  Company  until  March  9,  1901, 
when  it  was  transferred  by  bill  of  sale  expressing  a  valuable  con- 
sideration by  way  of  assumption  of  debts,  and  delivered  to  defend- 
ant Ilickok  Printing  Company.  The  com])laint  alleges  that  the 
Columbia  Publishing  Company  demanded  the  return  of  the  prop- 
erty on  the  22d  day  of  February,  1901,  but  I  find  no  proof  in  the 
record  of  that  fact,  and  it  is  expressly  denied  in  tlie  answer  of  the 
Everson-IIickok  Company.  The  property  remained  in  the  posses- 
sion and  use  of  the  Ilickok  Printing  Company  from  the  time  of  the 
transfer  to  it  until  September  12,  1902,  when  it  was  seized  by  the 
replevin  process  issued  herein.  Demand  upon  the  latter  company 
for  its  return  was  made  by  the  plaintiff  some  time  between  June 
30,  1902,  and  the  commencement  of  the  action.  The  property  was 
sold  at  public  auction. 

At  the  close  of  the  plaintiff's  case  the  court  dismissed  the  com- 
plaint and  proceeded  to  try  the  issue  as  to  the  value  of  the  property. 
From  the  judgment  entered  the  plaintiff  appeals. 

The  case  was  before  this  court  on  a  former  appeal  (103  App.  Div. 
574),  on  the  pleadings  and  opening  of  counsel  for  plaintiff,  and  it 
was  held  that  the  plaintiff  could  not  maintain  this  action  at  law  in 
replevin  because  the  possession  of  the  property  had  been  delivered 
by  the  Columbia  Publishing  Company,  the  judgment  debtor,  uncon- 
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ditionally  to  the  Eversou-Hickok  Company,  which  had  transferred 
it  to  the  Hickok  Printing  Corapiany  prior  to  plaintiffs  appointment 
as  receiver.  The  judgment  was  reversed,  however,  because  the 
value  of  the  property,  which  could  not  be  restored,  was  improperly 
assessed.  The  prior  record  on  appeal  contained  the  bills  of  sale  and 
all  the  facts  relating  to  them  whidi  appear  in  the  present  record. 

The  appellant  concedes  that  the  law  of  the  case  as  established  on 
the  former  appeal  must  now  prevail,  but  complains  of  the  exclu- 
sion of  certain  evidence  which  he  sought  to  introduce  tending  to 
show  that  the  bill  of  sale  from  the  Columbia  Publishing  Company 
to  the  Everson-Hickok  Company  was  delivered  conditionally,  and 
that  the  delivery  of  the  property  and  of  the  bill  of  sale  was  not  to 
take  effect  as  a  transfer  nntil  certain  conditions  on  the  part  of  the 
vendee  had  been  complied  with. 

There  is  no  question  as  to  the  rule  of  law  enunciated  in  Beynolda 
V.  Robinsmi  (110  N.  T.  654)  and  kindred  cases,  that  parol  evidence 
is  admissible  to  show  that  a  writing  which  is,  in  form,  a  complete 
contract,  of  which  there  has  been  a  manual  tradition,  was  not  to 
become  a  binding  contract  until  the  performance  of  some  condition 
precedent  resting  in  parol.  It  was  under  this  rule  that  the  counsel 
for  appellant  sought  to  introduce  his  evidence.  In  his  argument  to 
the  court,  which  appears  in  the  record,  he  announced  the  rule, 
to  which  the  court  assented.  The  questions  which  he  put  to  his 
witnesses,  however,  I  do  not  think  called  for  answers  within  the 
rule.  They  either  called  for  the  broad  conversations  had  at  the 
time  of  the  execution  of  the  bill  of  sale,  which  might  tend  to  vary 
its  terms,  or  for  the  general  circumstances  under  which  it  was 
executed.  The  rule  permitting  parol  evidence  of  the  conditional 
delivery  of  a  complete  contract  in  writing  is  a  very  narrow  one,  and 
as  is  said  in  Reynolds  v.  Robinson  {supra)  should  be  cautiously 
applied  and  confined  strictly  to  cases  coming  clearly  within  it.  To 
avoid  any  question  that  the  evidence  which  the  plaintiff  sought  to 
elicit  might  tend  to  vary  the  terms  of  the  written  bill  of  sale,  the 
questions  should  have  been  confined  to  what  was  said  npon  its 
delivery  respecting  any  conditions  as  to  its  taking  effect  as  an  abso- 
lute transfer.  The  evils  to  which  any  loose  application  of  the  rule 
might  lead  are  well  illustrated  by  the  present  case.  The  bill  of  sale 
was  delivered  by  the  Columbia  Publishing  Company  to  the  Everson* 
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Hickok  Company  and  the  property  actually  delivered  and  the  pre- 
caution taken  of  having  tlie  Everson  Hickok  Company  acknowledge 
in  writing  the  receipt  of  the  property,  which  was  permitted  to 
remain  in  the  possession  of  the  latter,  without  demand  for  compli- 
ance with  any  of  the  alleged  conditions,  until  it  was  actually  sold 
and  delivered  to  tlie  Hickok  Printing  Company.  Even  then,  there 
was  no  complaint  on  the  part  of  the  Columbia  Publishing  Company 
until  it  was  unable  to  pay  a  judgment,  when  a  receiver  in  supple- 
mentary proceedings  was  appointed,  who  made  demand  and  sought 
to  regain  the  property  on  the  ground  that  the  title  never  passed 
from  the  Columbia  Publishing  Company  because  some  condition 
was  attaclied  to  its  delivery  and  sale.  Under  these  circumstances, 
if  the  rule  respecting  parol  evidence  of  conditional  delivery  applies 
to  all,  it  should  be  applied  with  great  caution  and  only  when  the 
proposed  evidence  comes  strictly  within  the  rule.  In  addition,  I 
think  the  Columbia  Publishing  Company  and  its  receiver  conclu- 
sively waived  compliance  with  the  condition,  if  any  existed,  and 
that  plaintiff  is  estopped  from  now  claiming  that  title  never  passed 
to  the  subsequent  purchaser. 

The  appellant  also  complains  that  he  was  not  permitted  to  show 
the  consideration  for  the  transfer  of  the  property.  This  broad 
question  was  not  open  for  consideration  in  an  action  at  law  such  as 
the  present  one  is.  If  the  property  was  transferred  to  the  Everson- 
Ilickok  Company  without  consideration,  or  even  inadequate  consid- 
eration, still  they  obtained  title.  Such  title  may  have  been  fraudu- 
lent as  to  creditors  and  subject  to  be  set  aside ;  but  in  such  a  case, 
the  receiver  in  supplementary  proceedings  must  bring  an  action  in 
equity  for  that  purpose.  He  can  obtain  no  such  relief  in  an  action 
at  law,  f  jr  his  title  to  property  is  confined  to  that  owned  by  the  judg- 
ment debtor  at  the  time  of  his  appointment.  {Stephens  v.  Meriden 
Britannia  Co.^  160  N.  Y.  178.)  The  legal  title  had  passed  from 
the  judgment  debtor  at  the  time  the  plaintiff  was  appointed 
receiver,  not  only  by  unconditional  delivery  and  waiver  of  condi- 
tions, but  by  estoppel  as  well,  and  he,  therefore,  could  not  replevin 
the  property,  and  his  complaint  was  properly  dismissed. 

There  was  error,  however,  in  assessing  the  value  of  the  property. 
The  jury  rendered  a  verdict,  finding  the  present  value  of  the  prop- 
erty $5,500,    They  allowed  no  damages  for  detention  or  use  aside 
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from  the  legal  interest  on  that  amount.  The  proof  on  the  part  of 
defendant  was  that  the  value  of  the  property  at  the  time  of  the  trial 
was  $3,300.  The  property  sold  at  auction  for  $1,550.  The  court 
instructed  the  jury  that  they  must  find  the  value  of  the  property  at 
the  time  of  the  trial,  and  that  they  might  allow  interest  upon  the 
value  of  the  property  at  the  time  it  was  taken,  as  damages,  or  they 
might  allow  the  usable  value  from  such  time.  The  only  proof  that 
the  property  was  of  the  value  of  $5,500  at  the  time  of  the  trial  was 
that  contained  in  the  affidavit  of  the  plaintiff  which  accompanied 
his  requisition  to  the  sheriff.  This  affidavit  was  made  four  years 
before  the  trial  and  was  insufficient  proof  upon  which  to  base  a  find- 
ing of  value  four  years  later,  as  was  held  on  the  former  appeaL 
The  jury  might  have  found  the  value  to  have  been  $3,300  at  the 
time  of  the  trial,  and  have  allowed  a  further  sum  for  depreciation, 
but  this  they  did  not  do  except  by  way  of  interest. 

The  plaintiff  made  a  motion  for  a  new  trial,  and  one  of  the 
specific  grounds  was  that  the  jury  had  used  as  a  basis  for  their 
verdict  the  value  stated  in  the  affidavit  made  in  1902.  No  order 
denying  the  motion  for  a  new  trial  appears  in  the  record,  and  the 
appeal  is  from  the  judgment  only.  There  is  some  question  whether 
or  not  even  a  specific  objection  to  the  verdict,  of  this  character,  is 
i-aised  without  the  formal  entry  of  the  order  denying  the  motion  for 
a  new  trial  and  an  appeal  therefrom.  The  plaintiff  objected  to  the 
receipt  of  the  evidence,  however,  on  the  specific  ground  that  it  was 
immaterial  to  show  value  of  the  property  on  the  day  of  the  trial, 
and  took  an  exception  to  the  overruling  of  his  objection.  So  far  as 
the  issues  were  concerned,  the  affidavit  bore  only  upon  the  question 
of  value,  and  thus  a  case  is  presented  where  it  is  proper  to  provide 
that  the  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  event,  unless  the  defendant  stipulates 
to  reduce  the  judgment  to  $3,300  and  interest  thereon  from  the 
time  of  the  seizure  of  tlie  property,  and  costs,  in  which  case  the  judg- 
ment should  be  affirmed,  without  costs  of  this  appeal,  which  I  think 
is  the  disposition  that  should  be  made  of  this  case. 

Pattbrson,  p.  J.,  and  McLaughlin,  J.,  concurred;  Ingsaham 
and  Clarke,  JJ.^  dissented. 

App.  Div.— Vol.  CXYIII.        47 
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Ingsahak,  J.  (dissenting) : 

This  action  was  tried  before  and  resulted  in  a  judgment  dismiss- 
ing the  complaint  on  tlie  opening  of  counsel  with  certain  documen- 
tary evidence  which  was  admitted  in  evidence.  Upon  an  appeal  to 
this  court  this  judgment  was  reversed  and  a  new  trial  ordered  (103 
App.  Div.  574),  upon  the  ground  as  it  then  appeared  that  there  was 
an  unconditional  delivery  of  the  property  which  vested  the  vendee 
with  the  legal  title,  the  plaintiflE  as  receiver  of  the  vendor  could  not 
maintain  an  action  at  law  to  recover  possession  of  the  property. 
Upon  the  new  trial  the  plaintifiE  sought  to  prove  that  tliere  was  no 
nnconditional  delivery  of  the  property,  and  that  a  bill  of  sale  of  the 
property  to  the  defendant  Everson-Hickok  Company  was  delivered 
conditionally,  which  was  excluded  by  the  court,  and  the  question 
presented  upon  this  appeal  is  whether  the  exclusion  of  that  testi- 
mony was  error.  There  is  no  question  but  that  the  Columbia  Pub- 
lishing Company,  of  which  the  plaintiff  is  receiver,  was  the  owner 
of  the  property.  It  made  a  contract  to  sell  it  to  the  defendant  the 
Everson-Hickok  Company,  the  consideration  for  such  sale  to  be  the 
stock  of  the  defendant  Everson-Hickok  Company  of  the  par  value 
of  $7,500.  As  a  part  of  this  agreement  the  Everson-Hickok  Com- 
pany agreed  to  increase  its  capital  stock  to  $15,000,  and  thereupon 
to  purchase  the  said  printing  plant,  subject  to  an  incumbrance  of 
$1,600,  at  and  for  the  sum  of  $7,500,  payable  by  the  issue  of  capital 
stock  to  the  par  value  of  $7,500,  and  the  contract  contained  the  fol- 
lowing provision :  "  Eighth,  It  is  mutually  agreed  that,  upon  the 
execution  of  this  agreement,  the  various  covenants  shall  be  simulta- 
neously performed  and  carried  into  effect,  each  being  conditioned 
upon  the  others." 

The  property  consisted  of  printing  presses,  type  and  other  bulky 
machinery.  The  agreement  for  the  sale  was  dated  the  10th  of  May, 
1900,  and  on  the  23d  of  May,  1900,  the  Everson-Hickok  Company 
indorsed  upon  this  agreement  a  receipt  as  follows :  "  Received,  New 
York,  May  23rd,  1900.  The  within  mentioned  plant  as  per  within 
agreement." 

The  president  of  the  Columbia  Publishing  Company  was  called 
as  a  witness,  and  testified  that  after  the  execution  of  the  agreement 
he  had  a  conversation  witli  Mr.  Everson,  who  was  president  of  the 
Everson-Hickok  Company;  that  between  the  10th  of  May,  1900, 
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and  the  22d  day  of  May,  1900,  the  machinery  referred  to  in  this 
bill  of  sale  was  delivered  over  to  the  Everson-Hickok  Company. 
He  was  then  asked  whether  any  stock  of  the  Everson-Hickok  Com- 
pany had  ever  been  delivered  to  the  Columbia  Publishing  Company, 
or  if  any  of  the  other  conditions  of  the  contract  were  carried  out. 
This  was  objected  to,  the  objection  sustained  and  the  defendant 
excepted.  There  was  then  produced  an  instrument  under  seal  dated 
May  22,  1900,  whereby  the  Columbia  Company  granted  and  con- 
veyed to  the  Everson-Hickok  Company  the  personal  property  in 
controversy,  and  the  witness  was  asked  to  state  the  circumstances 
under  which  this  bill  of  sale  was  executed  at  the  time.  That  was 
objected  to  as  immaterial  and  irrelevant.  Then  counsel  stated  to  the 
court :  "  It  is  the  contention  of  the  plaintiff  here  that  there  was  no 
consideration  for  it  and  that  it  was  s,  nudum  pactum^  for  the  reason 
that  the  conditions  under  which  it  was  delivered  had  not  been  car- 
ried out,  and  also  I  intend  to  show  by  this  witness  that  there  was  an 
oral  agreement  at  the  time  it  was  delivered  that  it  should  not  take 
effect  until  these  conditions  were  complied  with."  Upon  that  state- 
ment of  the  object  of  the  question  the  court  sustained  the  objec- 
tion and  the  defendant  excepted.  The  secretary  of  the  Columbia 
Publishing  Company  was  then  called  as  a  witness  and  stated  that 
the  receipt  of  this  property  was  indorsed  upon  the  bill  of  sale  in  his 
presence;  and  he  was  then  asked,  "And  what  convei'sation  did  you 
have  with  Mr.  Everson  at  that  time?"  That  was  objected  to  as 
immaterial,  irrelevant  and  incompetent,  when  counsel  for  the  plain- 
tiff  stated  that  he  sought  to  show  the  condition  under  which  the 
contract  was  executed  and  tlie  property  delivered.  The  objection 
was  sustained,  and  the  defendant  excepted.  Various  questions 
were  then  asked  in  relation  to  tlie  conversations  had  between  the 
parties  executing  the  contract  and  bill  of  sale  at  the  time  they  were 
executed,  which  were  all  excluded.  The  bill  of  sale  was  then  intro- 
duced in  evidence  by  the  plaintiff,  and  it  rested,  and  the  defendant 
moved  to  dismiss  the  complaint,  which  motion  was  granted  ;  and 
the  court  then  submitted  to  the  jury  the  question  as  to  the  value  of 
the  property  that  had  been  replevined  in  the  action.  The  jury 
fixed  such  value  for  which  the  defendant  had  judgment  against  the 
plaintiff. 
Under  the  contract  of  sale  it  was  the  intention  of  the  parties  that 
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tlie  property  should  be  delivered,  and  that  the  Btock  whicli  was  the 
consideration  of  tlie  sale  and  delivery  of  the  property  should  be 
issued  and  delivered  to  the  plaintiflE  simultaneously.  Tlie  title,  there- 
fore, to  tlie  property  would  not  vest  in  the  vendee  until  the  condition 
had  been  complied  with,  namely,  the  delivery  of  the  stock  to  the 
Columbia  Publishing  Company,  unless  that  company  should  waive 
the  condition.  Undoubtedly  an  unconditional  delivery  of  the 
property,  without  exacting  the  delivery  of  the  consideration,  would 
be  a  waiver  of  the  condition ;  and  the  delivery  of  a  bill  of  sale  of 
the  property  after  the  vendee  was  in  actual  possession  would  waive 
the  condition  and  would  vest  the  title  to  the  property  in  the  vendee. 
If  this  bill  of  sale  had  not  been  under  seal,  there  could  be  no  ques- 
tion but  that  the  plaintiflE  would  be  entitled  to  prove  that  it  was 
delivered  upon  a  condition  which  would  not  make  the  delivery 
absolute  until  the  performance  of  the  condition,  the  rule  being  that 
"  an  instrument,  not  under  seal,  may  be  delivered  upon  conditions 
the  observance  of  which,  as  between  the  parties,  is  essential  to  its 
validity  ;  and  the  annexing  of  such  conditions  to  the  delivery  is  not 
an  oral  contradiction  of  the  written  obligation."  {Bookstaver  v. 
Jayney  60  N.  Y.  146 ;  Iliggins  v.  liidgway,  153  id.  130.)  The 
eflEect  of  a  conditional  delivery  of  an  instrument  under  seal  was 
presented  to  the  Court  of  Appeals  in  the  case  of  Blewitt  v.  Boorum 
(142  N.  T.  357).  That  action  was  for  an  accounting  under  an 
instrument  under  seal.  The  defendants  admitted  the  execution  of 
the  contract,  but  alleged  that  it  had  been  executed  upon  the  parol 
condition  that  it  was  not  to  operate  as  a  contract  until  the  plaintiflE 
acquired  the  interest  of  a  third  person  in  the  patent  spoken  of  in 
the  agreement,  and  that  the  plaintiflE  had  never  performed  the  con- 
dition. The  evidence  to  prove  this  contention  was  admitted  by 
the  court,  who  found  the  facts  in  accordance  with  the  defendants' 
contention  and  gave  judgment  dismissing  the  complaint.  This 
was  affirmed  by  the  General  Term  and  by  the  Court  of  Appeals. 
Judge  Peckham  in  delivering  the  opinion,  after  a  discussion  of 
the  authorities,  which  had  held  that  a  deed  or  conveyance  could 
not  be  delivered  to  the  grantee  in  escrow  because  then  a  bare 
averment  without  any  writing  would  make  void  every  deed,  states 
his  conclusion  as  follows :  "  As  a  result  of  the  examination  of 
the  English  authorities  I  think  it  is  clear  that  the  presence  oi 
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a  seal  on  a  writing  was  not  the  reason  for  prohibiting  parol  evi- 
dence of  a  condition  attached  to  a  delivery  to  a  party,  bat  that 
where  parol  evidence  was  disallowed  it  was  on  the  theory  that 
otherwise  it  would  be  contradicting  the  writing.  The  rule  was 
overthrown  in  England  by  the  cases  cited,  which  permit  parol  evi- 
dence that  the  delivery  of  a  writing,  although  under  seal,  may  be 
shown  to  have  been  under  an  agreement  that  it  was  not  to  operate 
as  such  until  the  happening  of  some  future  event."  The  learned 
judge  then  considered  Lovett  v.  Adarns  (3  "Wend.  380)  where  it 
was  said  that  "  if  a  bond  be  signed  and  put  into  the  hands  of  the 
obligee  or  a  third  person  on  the  condition  that  it  shall  become  obli- 
gatory upon  the  performance  of  some  act  by  the  obligee  or  any 
other  person,  the  paper  signed  does  not  become  the  bond  of  the 
party  signing  the  same  until  the  condition  precedent  be  per- 
formed. Until  then  there  is  no  contract,"  and  the  other  cases  in 
this  State  sustaining  the  same  conclusion.  The  distinction  between 
cases  relating  to  deeds  conveying  real  estate  and  other  kinds  of 
written  instruments  is  then  adverted  to,  and  the  conclusion  was  that 
the  rule  had  been  established  in  this  State  that  as  to  all  instruments, 
whether  under  seal  or  not,  except  instruments  relating  to  land,  a 
delivery  of  the  instrument  upon  a  condition  that  it  is  not  to  take 
effect  until  the  happening  of  the  condition  can  be  proved  by  parol 
and  there  is  no  delivery  until  the  happening  of  the  condition.  A 
bill  of  sale  of  personal  property  is  not  an  instrument  which  requires 
a  seal  to  make  it  valid,  and  the  rule  as  to  sealed  instruments  is  not 
extended  in  any  event  to  those  cases  where  the  instrument  is  in  law 
not  in  the  nature  of  a  specialty  and  where  the  presence  of  a  seal  is 
totally  unnecessary  to  its  validity.  The  plaintiff,  therefore,  had  a 
right  to  prove  by  parol  that  there  was  no  unconditional  delivery 
either  of  the  property  itself  or  of  the  bill  of  sale  which  vested  the 
title  in  the  company.  The  title  did  not  pass  under  the  contract  for 
its  sale  until  the  consideration  had  been  paid,  unless  this  condition 
was  waived  by  the  vendor.  An  unconditional  delivery  would  waive 
the  condition,  but  the  vendor  had  the  right  to  show  that  a  delivery 
of  the  property  was  not  unconditional.  A  delivery  of  a  bill  of 
sale  would  waive  the  condition,  but  the  plaintiff  also  had  the  right 
to  show  that  the  bill  of  sale  was  also  delivered  upon  a  condition  by 
which  it  was  not  to  become  effective  until  the  happening  of  the 
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event  upon  which  the  delivery  was  conditioned.  I  think,  there- 
fore, that  the  conrt  exchided  competent  evidence  tending  to  show 
these  facts  and  that  error  waa,  therefore,  committed  which  requires 
us  to  reverse  the  judgment. 

The  judgment  sliould,  therefore,  be  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

Clabke,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event,  unless  defendant  stipulates  to  reduce  the  judgment  as  stated 
in  opinion,  in  which  event  judgment  as  so  modified  affirmed, 
without  costs.     Settle  order  on  notice. 


Carrie  C.  Catt,  Individually  and  as  Executrix  of  and  Trustee 
under  the  Last  Will  and  Testament  of  George  W.  Catt,  Deceased, 
Plaintifif,  v.  Mary  Catf  and  Others,  Defendants. 

First  Department,  April  6,  1907. 

Will  —  trust  for  foreign  cheuritable  uses  construed  —  when  foreign  ixnin* 
corporated  college  cannot  take  —  cy  pres  —  gift  to  foreign  unincorpo- 
rated college  not  validated  by  chapter  701  of  L&ws  of  1893. 

(Per  Patteuson,  P.  J.,  Laughltn  and  Scott,  J  J.):  When  a  -will  makes  a  direct 
gift  to  an  unincorporated  college  maintained  by  a  foreign  State  which  college  is 
incapable  to  take,  the  provisions  of  chapter  701  of  the  I^aws  of  1893  providing 
that  gifts  to  benevolent  uses  in  other  respect-s  valid  shall  not  fail  by  reason  of 
the  indefiniteness  or  uncertainty  of  beneficiaries,  has  no  application.  Said  Act 
applies  to  gifts  of  the  character  therein  named  which  shall  "in  other  respects 
be  valid"  under  the  laws  of  this  State  and  gives  no  power  to  a  foreign  unin- 
corporated association  to  take  or  hold  either  absolutely  or  as  trustee. 

(Per  Lambert  and  Laughlin,  JJ.):  When  a  testator  gives  the  use  of  half  of  liis 
residuary  estate,  both  real  and  personal,  to  his  wife  for  life  and  at  her  death 
the  remainder  to  a  foreign  unincorporated  college  maintained  by  a  foreign 
State,  to  be  used  to  found  scholarships,  with  the  provision  that  the  treasurer  of 
the  college  shall  be  custodian  of  the  fund,  etc.,  the  gift  is  not  made  for  the 
personal  benefit  of  the  institution  ))ut  for  the  purpose  of  holding  the  fund  in 
trust  to  support  scholarships. 

Such  gift  is  invalid  and  cannot  be  made  valid  on  the  assumption  that  it  was 
made  to  the  foreign  State  in  trust  for  the  purposes  expressed.    This,  because 
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a  State,  ia  the  absence  of  special  statutory  authority,  cannot  take  and  hold 
property  as  trustee. 

Although  under  the  provisions  of  section  2903  of  the  Code  of  Iowa  a  devise 
or  bequest  may  vest  title  in  that  Sute  provided  the  same  be  accepted,  a  devise 
not  accepted  by  the  executive  council  of  that  State  at  the  death  of  the  testator 
cannot  be  validated  by  a  subsequent  acceptance,  as  the  testator's  heirs  have 
acquired  vested  rights  therein. 

As  an  unincorporated  assopiation  in  the  State  of  Iowa  cannot  take  and  hold  prop- 
erty for  the  purposes  of  administering  a  charitable  trust,  the  devise  is  not  made 
valid  if  it  be  construed  to  be  made  to  the  treasurer  of  the  college. 

Such  foreign  unincorporated  college  acquires  no  rights  under  the  provisions  of 
chapter  701  of  the  Laws  of  1893,  for  the  laws  of  this  State  have  no  extraterri- 
torial operation  and  our  courts  cannot  act  as  a  trustee  in  a  foreign  State.  Said 
statute  is  designed  only  to  .foster  permanent  charitable  trusts  within  this 
State. 

(Per  Houghton,  J.):  The  devise  aforesaid  could  be  sustained  as  a  bequest  for 
educational  uses  in  a  foreign  State  by  virtue  of  chapter  701  of  the  Laws  of 
1898,  as  amended,  but  for  the  fact  that  under  the  will  there  was  a  clear  intent 
to  give  the  property  directly  and  absolutely  to  the  foreign  college  which 
cannot  take. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Horace  K  Parker ^  for  the  plaintiff. 
Charles  W.  MuUan^  for  tlie  defendants. 

Lambbbt,  J. : 

George  W.  Catt  died  on  the  8th  of  October,  1905,  leaving  a  last 
will  and  testament  bearing  date  January  19,  1897,  and  a  codicil 
bearing  date  September  20,  1905.  This  latter  affects  merely  the 
details  of  the  disposition  of  certain  property,  and  need  not  be  con- 
sidered here.  The  testator  devised  certain  real  estate  in  Iowa  to  his 
mother  and  sister  ;  made  provision  for  disposing  of  his  engineering 
and  economic  libraries,  and  provided  in  the  4:th  paragraph  as  follows : 

^^  fourth,  I  give  to  my  wife  Carrie  one-half  of  all  my  remaining 
property,  both  real  and  personal,  absolutely,  and  do  hereby  give  to 
her  all  the  income  from  the  other  one-half  during  her  life,  and 
do  constitute  her  a  trustee  of  the  said  last  half  of  my  remaining 
property  to  keep  and  to  hold  the  same  during  her  life.  At  her 
death  this  \fjsi  one-half  of  my  remaining  property  shall  then  go  to 
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the  Iowa  State  College  of  Agriculture  and  Mechanic  Arts,  to  be 
used  to  found  as  many  scholarships  of  one  hundred  ($100.00)  dollars 
each  as  the  income  from  the  same  will  provide." 

He  then  provides  that  the  fund  shall  be  known  as  the  "  Greo.  W. 
Citt  Scholarship  Fund,"  and  that  the  " scholarships  shall  be  given 
t>the  most  needy  students  in  the  sophomore  year,  provided  the 
student  ranks  above  the  average  rank  of  the  class  as  a  freshman  in 
both  scholarship  and  deportment ;  and  these  scholarships  are  to  be 
continued  through  the  remaining  two  years  of  the  course  if  so  voted 
annually  by  the  Board  of  Award."  He  provides  that  the  treasurer 
of  the  college  shall  be  the  custodian  of  the  fund,  and  outlines  a 
board  of  award,  the  details  of  which  are  not  important  here. 

While  the  testator  refers  to  his  wife  as  a  trustee  of  this  remain- 
ing one-half  of  this  estate,  it  is  clear  that  the  only  eflFect  of  this  pro- 
vision of  the  will  is  to  give  her  a  life  estate  in  the  property,  becom- 
ing, by  virtue  of  her  possession  of  the  same  and  the  ownership  of 
the  income,  a  trustee  for  the  remaindermen.  In  other  words,  she  is 
a  life  tenant,  with  the  duty  of  preserving  the  corpus  of  the  estate 
for  the  benefit  of  those  who  are  entitled  to  it  at  her  death.  The 
question  to  be  determined  is  whether  tlie  Iowa  State  College  of 
Agriculture  and  Mechanic  Arts,  or  the  heirs  of  the  testator, 
constitute  the  remaindermen. 

It  is  conceded  that  the  Iowa  State  Oollege  of  Agriculture  and 
Mechanic  Arts  is  not  a  corporation  having  the  authority  under  its 
charter  to  take  by  devise  or  bequest.  It  is  not  a  corporation  of 
any  character.  It  is  not  even  a  voluntary  association  of  individuals 
for  the  purpose  of  carrying  on  an  educational  work.  It  is  merely 
an  institution  conducted  by  the  State  itself,  without  any  legal  entity. 
If  it  were  an  unincorporated  association,  the  authorities  are  uniform 
in  tliis  State  that  it  could  not  take  and  hold  property  by  deed  or 
will.  {Mount  V.  Tuttle^  183  N.  T.  358,  367,  and  authority  tliere 
cited.)  But  it  is  urged  tliat  the  testator  was  a  gmduate  of  the  said 
college ;  that  he  knew  that  it  was  a  State  institution,  and  that,  gather- 
ing his  intent  thereby,  this  may  be  construed  as  a  gift  to  the  State  of 
Iowa  for  the  purposes  pointed  out  in  the  will.  The  rule  of  con- 
struction, which  calls  upon  the  courts  to  give  effect  to  the  intent  of 
the  testator,  requires  that  the  intent  should  be  found  in  the  lan- 
guage and  purpose  of  the  will  itself.    "We  look  in  vain  in  the  will 
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for  anything  to  indicate  that  the  testator  was  a  pupil  of  the  institu- 
tion, or  that  he  had  any  other  knowledge  of  its  relation  to  the  State 
than  such  as  might  be  implied  from  the  fact  that  it  is  known  as  the 
Iowa  State  College  of  Agriculture  and  Mechanic  Arts,  which  might 
be  the  case  if  it  was,  in  fact,  a  private  or  quasi  public  corporation. 
There  is  notliing  in  the  language  used  by  the  testator  which  indi- 
cates any  other  intention  than  a  gift  to  this  college.  This  is  evident 
from  the  fact  that  he  provides  that  the  fund  shall  be  in  the  custody 
of  the  treasurer  of  the  college,  and  all  of  the  provisions  in  reference 
to  the  board  of  award  relate  to  the  classes,  the  faculty  and  the 
president  of  the  college,  giving  no  intimation  that  any  one  otlier 
than  the  college  and  those  related  to  it  in  its  capacity  as  a  college 
are  to  have  anything  to  do  with  the  property.  There  is  in  the 
scheme  of  the  testator  a  clearly  expressed  purpose  of  making  a  gift 
to  the  college,  not  for  its  present  benefit,  but  for  the  purpose  of 
holding  the  fund  in  trust  to  support  scholarships  to  be  awarded 
to  a  class  of  students  who  may  desire  to  avail  themselves  of  the 
same  in  the  future.  It  was  held  in  Johnson  v.  Mayne  (4  Iowa 
180)  that  a  gift  to  an  unincorporated  church  society  might  be  sus- 
tained, in  so  far  as  it  provided  for  an  immediate  gift  for  the  erec- 
tion of  a  church,  but  as  to  that  portion  which  required  the  society 
to  act  as  a  trustee  of  a  fund,  and  to  pay  expenses  of  a  missionary, 
etc.,  the  church  had  no  power  to  act ;  so  that  in  so  far  as  the  ques- 
tion here  involved  is  concerned,  the  law  of  Iowa  is  in  harmony 
with  our  own. 

Unless  it  can  be  spelled  out  that  the  testator  intended  to  make  a 
gift  to  the  State  of  Iowa,  there  is  no  possible  ground  on  which  the 
will  in  this  particular  may  be  sustained.  As  we  have  already 
pointed  out,  such  an  intention  is  negatived  by  the  language  of  tlie 
will.  While  the  facts  and  circumstances  surrounding  the  making 
of  the  will  may  be  shown  for  the  purpose  of  construing  the  language 
used,  we  know  of  no  rule  which  would  permit  of  showing  the  his- 
tory of  the  testator  for  the  purpose  of  establishing  that  specific 
]anguage,  designating  a  trustee,  was  intended  to  mean  something 
different. 

But  if  It  be  assumed  that  the  testator  intended  to  make  a  gift 
to  the  State  of  Iowa,  is  that  State  qualified  to  take  and  hold  real 
estate  in  the  State  of  New  York  for  the  purpose  expressed  in  thi« 
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will  ?  There  is  no  provision  for  converting  tlie  real  estate  into  per- 
sonalty ;  and  it  must  be  assumed  that  this  will,  relating  to  both  real 
and  personal  property',  has  to  do  with  some  real  estate  in  tliis  juris- 
diction. While  the  American  and  English  Encyclopaedia  of  Law 
(Vol.  28  [2d  ed.],  p.  954)  lays  down  the  proposition  that  each  one 
of  the  States  may  be  trustees  and  take  and  hold  trust  property  and 
execute  the  same,  and  cites  authorities,  we  do  not  find  among  the 
cases  cited  any  substantial  support  for  this  doctrine.  From  the  fact 
that,  in  tlie  absence  of  a  special  statutory  authority,  the  State  may 
not  be  sued  to  compel  an  execution  of  the  trust,  the  weight  of 
reason  would  seem  to  be  against  the  proposition ;  and  this  view  has 
been  taken  by  the  courts  of  tliis  State.  In  the  case  of  Zevy  v.  Zeify 
(33  N.  Y.  97)  the  testator  had  devised  property  primarily  **  to  the 
people  of  the  United  States,"  to  establish  and  maintain  perpetually 
a  school  for  the  education  of  persons  undefined,  except  as  a  class ; 
and,  secondarily,  "  to  the  people  of  the  State  of  Virginia,"  for  the 
same  purpose.  The  court  says:  "Now,  conceding  that  the 
testator  intended  as  the  trustee  of  the  charity,  the  LTnited 
States,  as  a  political  body,  has  it,  as  such,  capacity  to  take  and  act? 
We  are  not  advanced  a  single  step  towards  a  solution  of  the  point 
by  a  concession  that  the  United  States  government  may  take  directly 
by  gift,  grant  or  devise,  property  for  governmental  use  or  benefit.  If 
it  takes  under  the  devise  and  bequest  of  the  testator,  it  must  be  upon 
the  trust  and  for  the  special  charity,  viz.,  to  found  and  perpetually 
conduct  a  school  for  agricultural  instruction  of  a  certain  class  of  chiU 
dren  in  the  State  of  Virginia.  Is  it,  therefore,  within  the  scope  of 
its  political  corporate  capacity  to  administer  indefinite  charitable 
trusts?  It  seems  to  mo  there  can  be  but  one  answer.  The  United 
States  exists  under  grants  of  power,  express  or  implied,  in  a  written 
Constitution,  and  the  functions  of  all  the  departments  are  definitely 
limited  and  arranged.  It  is  not  within  the  express  or  implied  pow- 
ers of  the  government,  as  organized,  to  administer  a  charity,  ♦  ♦  * 
So,  also,  with  regard  to  the  State  of  Virginia,  however  comprehensive 
the  State  sovereignty,  its  officers  are  regulated  in  tlieir  d  uties  by  a  writ- 
ten Constitution,  which  does  not  contemplate  special  trust  functions. 
Simply  as  a  political  corporation  neither  government  has  capacity 
to  take  or  act.  If,  then,  the  devises  and  bequests  were  intended  to 
be  made  to  the  United  States,  and  to  the  State  of  Virginia,  as  polit- 
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ical  bodies,  I  think  they  are  void,  because  neither  the  United  States 
or  the  State  is  capable  of  takiiig  as  trustee  for  the  management  of 
the  special  charity."  Tliere  was  a  division  of  the  court  upon  some 
'of  the  questions  involved  in  the  case  cited,  but  in  Matter  of 
Fox  (52  N.  Y.  530,  533),  Andrews,  J.,  writing  the  opinion  of 
the  court,  says :  "  It  was  Jield  by  this  court  in  Levy  v.  Levy  (33 
N.  Y.  97)  that  it  (the  United  States)  had  no  power  to  take  lands  by 
devise  in  trust  for  a  charity,"  and  it  was  equally  decided  that  the 
State  of  Virginia  was  without  such  power.  If  it  were  necessary 
to  decide  the  point,  it  seems  clear  that  the  weight  of  authority  is 
against  the  power  of  a  State,  simply  because  it  is  a  State,  to  take 
property  for  the  purposes  of  a  charitable  trust.  It  may  be  that  under 
the  provisions  of  section  2903  of  the  Code  of  Iowa  a  devise  or 
bequest  might  vest  the  title  in  that  State,  provided  the  same  were 
accepted ;  but  it  is  here  conceded  that  the  State  has  not  accepted 
the  provisions  of  this  will  through  its  executive  council  as  provided 
by  the  laws  of  that  State.  This  could  not  be  accomplished  by  the 
official  action  of  the  State  at  this  time,  or  at  any  time  after  the  will 
became  operative,  for  the  obvious  reason  that  such  action  could  not 
have  retroactive  force.  The  will  became  operative  upon  the  death 
of  the  testator.  If  the  property  under  its  provisions  did  not  then 
vest  in  the  college  or  the  State,  it  passed  to  the  heirs  at  law  and  next 
of  kin  of  the  testator  and  could  not  be  divested  by  any  act  of  the 
Legislature  of  the  State  of  Iowa. 

It  being  established  beyond  controversy  that  an  unincorporated 
association  cannot  take  and  hold  property  for  the  purposes  of  admin- 
istering a  charitable  trust,  even  in  the  State  of  Iowa,  it  follows  that 
the  gift  is  equally  open  to  objection,  if  the  devise  be  construed  to 
the  treasurer  of  the  college,  which  has  no  legal  entity.  It  was  held  in 
Murray  v.  MilUr,  No.  1  (85  App.  Div.  414 ;  affd.,  178  N.  Y.  316)  that 
a  devise  of  real  estate  to  the  treasurer  of  an  unincorporated  religious 
association  for  its  benefit  was  void.  The  beneficiaries  under  the 
original  will  in  this  case  are  the  prospective  students  of  the  college. 
By  the  codicil  this  is  modified,  and  the  college  itself  is  made  the 
beneficiary  as  to  a  portion  of  the  fund-  The  college  having  no 
legal  existence,  in  the  sense  of  being  answerable  to  the  beneficiaries 
through  the  intervention  of  the  courts,  its  treasurer,  as  sucli,  can 
have  no  powers  higher  than  his  official  source,  and  the  reason  of  the 
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rule  which  exchides  an  unincorporated  association,  applies  equally 
to  its  treasurer  or  other  nominal  officers. 

It  only  remains  to  determine  whether  the  college  can  gain  any 
rights  under  the  provisions  of  chapter  701  of  the. Laws  of  1893.- 
This  is  entitled,  ^'  An  act  to  regulate  gifts  for  charitable  purposes,"  and 
insection  1  provides :  "  No  gift,  grant,  bequest  or  devise  to  religious^ 
educational,  charitable,  or  benevolent  uses,  which  shall,  in  other 
respects,  be  valid  under  the  laws  of  this  State,  sliall  be  deemed  invalid 
by  reason  of  the  indefiniteness  or  uncertainty  of  tlie  persons  desig- 
nated as  the  beneficiaries  tliereunder  in  the  instrument  creating  the 
same.  If  in  the  instrument  creating  such  a  gift,  grant,  bequest,  or 
devise  there  is  a  trustee  named  to  execute  the  same,  the  legal  title 
to  the  lands  or  property  given,  granted,  devised  or  bequeathed  for 
such  purposes  shall  vest  in  such  trustee.  If  no  person  be  named  as 
trustee  then  the  title  to  such  lands  or  property  shall  vest  in  the 
Supreme  Court."  Section  2*  provides  that  the  Supreme  Court  shall 
have  control  over  such  gifts,  and  that  the  "  Attorney-Greneral  shall 
represent  the  beneficiaries  in  all  such  cases  and  it  shall  be  his  duty 
to  enforce  such  trusts  by  proper  proceedings  in  the  court." 

The  legislation  of  this  State  can  have  no  extraterritorial  opera- 
tion, nor  has  this  court  any  jurisdiction,  or  any  tangible  existence, 
outside  of  the  geographical  limitations  of  the  State,  and  the  Legis- 
lature could  not  have  intended  that  it  sliould  be  called  upon  to 
accept  title  to  real  and  personal  property  for  the  purpose  of  adminis- 
tering a  trust  apart  from  its  judicial  functions.  As  tlie  trustee  of  a 
trust  to  be  administered  in  the  State  of  Iowa,  the  court  could  have 
no  existence,  either  to  exercise  its  own  legitimate  functions  as  a 
court,  or  to  answer  to  the  requirements  of  the  courts  of  the  State 
where  the  beneficiaries  of  the  trust  are  domiciled.  The  Supreme 
Court  of  this  State,  as  a  trustee  in  the  State  of  Iowa,  would  be  open 
to  exactly  the  same  objections  wliich  exist  to  any  other  unincor- 
porated association ;  it  would  have  no  legal  existence  there.  The 
obvious  intention  of  the  Legislature  was  not  to  provide  for  trusts 
of  the  character  here  attempted  to  be  created  for  the  benefit  of  the 
institutions  of  another  State,  but  to  foster  permanent  trusts  for 
religious,  educational,  charitable  and  benevolent   purposes  within 

*Thi8  section  has  been  amended  by  chapter  291  of  the  Laws  of  1901.—  [Rsp. 
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our  own  State,  and  this  view  finds  support  in  Allen  v.  Stevens  (161 
N.  T.  122,  141),  where  Parker,  Ch.  J.,  after  reviewing  the  con- 
flicting decisions  respecting  charitable  uses,  sets  forth  the  statute 
and  says :  "  Reading  the  statute  in  the  light  of  the  events  to  which 
reference  has  been  made,  it  seems  to  me  very  clear  that  the  Legis- 
lature intended  to  restore  the  law  of  charitable  trusts  as  declared 
in  the  Williams  case  ;*  that  having  discovered  that  legislative  enact- 
ment had  operated  to  take  away  the  power  of  the  courts  of  equity 
to  administer  trusts  that  were  indefinite  as  to  beneficiaries,  and  had 
declared  a  permanent  charity  void  unless  the  devise  in  trust  was  to 
a  corporation  already  formed  or  to  one  to  be  created,  it  sought  to 
restore  that  which  had  been  taken  away  through  another  enactment." 

That  is  what  is  intended  by  this  statute  —  nothing  more  and 
nothing  less  than  to  restore  to  courts  of  equity  the  power  to  admin- 
ister trusts  that  were  indefinite  as  to  beneficiaries,  as  the  law  had 
been  declared  in  Williams  v.  Williams  (8  N.  Y.  525).  It  did  not 
undertake  to  validate  trusts  which  attempted  to  vest  property  in 
unincorporated  associations,  or  other  legal  nonentities,  but  simply 
to  restore  to  the  courts  the  power  within  this  State  to  administer 
charitable  trusts,  which  power  had  been  taken  from  them  by  statute. 
In  the  will  and  codicil  now  before  this  court  the  testator  has 
attempted  to  make  the  Iowa  State  College  of  Agriculture  and 
Mechanic  Arts,  a  legal  nonentity,  not  only  a  l>eneficiary,  but  a 
trustee  for  itself  as  such  beneficiary.  A  trust  of  this  character  is 
condemned  alike  by  the  courts  of  this  State  and  those  of  the  State 
of  Iowa,  and  the  statute  of  1893  here  under  consideration  does  not 
operate  to  validate  the  provisions  of  the  will  under  which  the  Iowa 
institution  is  claiming  a  benefit. 

The  plaintiff  should  have  judgment  declaring  invalid  the  trust 
provisions  of  the  will  in  so  far  as  they  relate  to  the  Iowa  State 
College  of  Agriculture  and  Mechanic  Arts. 

Laughlin,  J.,  concurred. 

Patterson,  P.  J.  (concurring) : 

I  concur  with  my  associates  in  the  conclusion  that  judgment 
upon  the  submission  of  the  controversy  in  this  case  must  be  directed 
for  the  plaintiff.    Apart  from  the  considerations  which  have  induced 

*  Infra.— [Rep, 
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others  members  of  the  court  to  reach  that  conclusion,  I  am  of  the 
opinion  that  the  provisions  of  chapter  701  of  the  Laws  of  1893  are 
not  applicable  to  the  gift  made  in  the  will  now  under  consideration 
to  or  for  the  benefit  of  the  Iowa  State  College  of  Agriculture  and 
Mechanic  Arts.  There  is  no  gift  in  trust  for  that  college  except  in 
the  general  sense  in  which  every  gift  for  charity  necessarily  involves 
the  idea  of  a  trust  relationship.  But  there  is  no  trustee  appointed 
in  this  will  and  the  gift  to  the  college  is  direct.  Considering  the 
4th  clause  or  section  of  the  will  only,  the  gift  of  the  one-half  of  the 
estate  upon  the  death  of  the  testator's  widow  to  the  college  is  in 
my  opinion  a  direct  gift.  {Matter  of  Griffin^  167  N.  T.  71 ;  Bird 
V.  MerTdee^  144  id.  544;  Wetmore  v.  Parker^  52  id.  450.)  But 
when  we  come  to  consider  the  provisions  of  the  codicil  to  the  will, 
the  intention  of  the  testator  to  make  a  direct  gift  to  the  college 
becomes  fully  apparent,  and  while  tliose  provisions  may  for  other 
reasons  be  invalid,  nevertheless  they  maybe  resorted  to  for  the  pur- 
pose of  ascertaining  the  intention  of  the  testator.  (  Van  Kleeck  v. 
Dutch  Church  of  New  York^  20  Wend.  457  ;  Tilden  v.  Greerij  130 
K  Y.  55 ;  Kiah  v.  Grenier^  56  id.  220 ;  Marks  v.  llaUigan^  61 
App.  Div.  179 ;  Van  Nostrand  v.  Moore^  52  N.  Y.  21.)  Ve  have, 
therefore,  in  the  present  case  a  gift  to  a  legatee  or  devisee  incapable 
of  taking  under  the  rule  in  Owens  v.  Missionary  Society  of  M.  E, 
Church  (14  N.  Y.  380)  unless  that  rule  is  displaced  by  the  provisions 
of  the  so-called  Tilden  Act  contained  in  the  statute  of  1893,  above 
cited.  However,  in  Mou7it  v.  Tuttle  (183  N.  Y.  367)  the  Court  of 
Appeals  has  declared  that  tlie  rule  in  the  Owens  case  is  still  in  force. 
As  I  view  it,  the  act  of  1893  was  not  intended  to  confer  upon  an 
institution  or  body  or  association,  otherwise  incapable  of  receiving 
a  testamentary  gift,  the  power  to  take  by  direct  bequest  or  devise, 
and  where  it  indisputably  appears,  as  here,  that  it  was  the  intention 
of  the  testator  that  the  gift  should  go  to  a  particular  distinct  nomi- 
nated party,  the  act  of  1893  does  not  empower  the  courts  (to  use 
tlie  language  of  the  Court  of  Appeals  in  Mount  v.  Tuttle)  "  to 
modify  or  alter  the  directions  of  a  testator,  but  merely  validates 
testamentary  directions  which  before  its  enactment  would  have  been 
void,  and  empowers  the  courts  to  enforce  the  execution  of  those 
directions."  The  act  of  1893  in  its  1st  section  relates  only  to 
validating  a  gift,  grant,  bequest  or  devise  to  religious,  educational 
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charitable  or  benevolent  uses  which  in  other  respects  waidd  be  valid 
by  the  laws  of  the  State  where  tliere  is  indeliniteness  or  uncer- 
tainty of  the  persons  designated  as  the  beneficiaries,  or  where,  in 
the  instrument  creating  such  gift,  grant,  etc.,  no  person  is  named  as 
trustee,  in  which  latter  event  the  title  to  the  lands  or  property  vests 
in  the  Supreme  Court.  The  2d  section,  as  amended  by  chapter 
291  of  the  Laws  of  1901,  gives  to  the  Supreme  Court  control  over 
gifts,  grants,  bequests  and  devises  in  all  cases  provided  for  by  sec- 
tion 1  of  the  act,  and  provides  that  whenever  it  shall  appear  to  the 
court  that  circumstances  have  so  changed  since  the  execution  of  an 
instrument  containing  a  gift,  grant,  bequest  or  devise,  etc.,  as  to  ren- 
der impracticable  or  impossible  a  literal  compliance  with  the  terms 
of  such  instrument,  the  court  may,  upon  the  application  of  the  trustee 
or  of  the  person  or  corporation  having  the  custody  of  the  property, 
and  upon  such  notice  as  the  court  shall  direct,  make  an  order  direct- 
ing that  such  gift,  bequest,  etc.,  shall  be  administered  or  expended  in 
such  manner  as  in  the  judgment  of  the  court  will  most  effectually 
accomplish  the  general  purpose  expressed  in  the  instrument.  Refer- 
ing  back  to  section  1  of  the  act  of  1893,  it  is  plain  that  the  act  is 
intended  to  apply  only  to  gifts,  grants,  bequests  or  devises  of  the 
character  therein  named  which  shall  in  other  respects  be  valid  under 
the  laws  of  this  State,  and  the  gift,  bequest  or  devise  to  an  unincor- 
porated institution  is  not  valid  under  the  laws  of  this  State  if  the 
Owens  case  still  controls  —  as  it  is  said  to  control  in  Mount  v. 
TutUe  {supra). 

I  find  nothing  in  the  act  of  1893  or  in  the  amendment  of  1901 
which  gives  power  to  an  unincorporated  association  to  take  or  hold 
such  a  gift  as  that  intended  by  the  testator  in  this  case,  either  abso- 
lutely or  as  trustee.  I  am,  therefore,  of  the  opinion  that  this  being 
a  direct  gift,  demonstrably  intended  as  such,  the  Iowa  State  College 
of  Agriculture  and  Mechanic  Arts  cannot  take. 

Laughlin  and  Socrr,  JJ.,  concurred. 

Houghton,  J.  (concurring) : 

I  agree  that  neither  the  Iowa  State  College  of  Agriculture  and 
Mechanic  Arts  nor  the  State  of  Iowa  can  take.  Eliminating  the 
codicil,  I  am  inclined  to  the  opinion  that  the  will  itself,  under 
the  law  of  this  State  as  it  now  exists  by  virtue  of  chapter  701 
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of  the  Laws  of  1893,  as  amended  by  chapter  291  of  the  Laws  of 
1901,  could  be  sustained  as  a  bequest  for  an  educational  use  to  found 
scholarships  for  needy  and  deserving  students  of  the  Iowa  State 
College  of  Agriculture  and  Mechanic  Arts,  to  be  selected  in  a  pre- 
scribed manner.  To  uphold  the  bequest  it  is  true  the  college  itself 
must  be  eliminated  and  the  object  of  founding  scholarships  alone 
given  effect.  Such  a  construction,  it  seems  to  me,  from  the  reading 
of  the  will  itself  is  justified. 

The  act  of  1893,  as  construed  in  Allen  v.  Stevens  (161  N.  T.  122) 
and  kindred  cases,  clearly  revives  the  lawr>f  charitable  uses.  Under 
the  doctrine  of  charitable  uses,  as  well  as  by  the  statute,  the  naming 
of  a  trustee  is  not  a  necessity.  So  too,  under  that  doctrine,  the  giv- 
ing of  property  for  a  charitable  purpose  creates  a  trust.  In  Moore^s 
Heirs  v.  Moore^s  Devisees  (4  Dana,  [Ky.]  354)  the  rule  is  summarized 
as  follows :  "  Whereever  a  person  by  will  gives  property  and  points 
out  the  object,  the  property  and  the  way  it  shall  go,  a  trust  is  created. 
*  *  *  When  such  a  trust  is  created  a  court  of  equity  will  support 
and  enforce  it  even  if  the  donor  had  appointed  no  trustee  and  had 
let  the  legal  title  go  to  his  heirs ;  for  it  is  well  settled  that  where 
there  is  a  beneficial  trust  a  court  of  equity  will  act  as  trustee,  or 
appoint  one  if  necessary,  for  effectuating  the  objects  of  the  grantor.'' 

In  HornheclSs  Eoaecutor  v.  American  Bible  Society  (2  Sandf. 
Ch.  133)  it  was  held  that  bequests  for  charitable  purposes  even  to 
unincorporated  societies  can  be  sustained  where  the  object  is  com- 
petent and  is  designated  or  may  be  clearly  ascertained.  The  will, 
therefore,  although  it  named  no  trustee,  which  was  not  a  necessity, 
provides  for  a  charitable  bequest,  which  by  virtue  of  its  character 
must  be  deemed  a  trust  for  a  certain  object,  to  wit,  scholarships  for 
worthy  and  deserving  students  of  the  college.  The  statute  pro- 
vides that  the  gift  shall  not  fail  for  indefiniteness  of  the  beneficiary. 
If  the  bequest  be  in  trust,  as  it  would  seem  it  must  be  deemed  to  be, 
the  beneficiaries  are  not  fatally  indefinite,  nor  as  indefinite  as  in 
many  of  the  cases,  which  I  have  been  at  some  pains  to  collect,  in  all 
of  which  the  provisions  of  the  will  were  held  to  be  valid  and  which 
are  as  follows :  "  Education  of  the  children  of  the  poor  "  (  Williams 
V.  Williams^  8  N.  Y.  525) ;  "  Founding  a  scholarship  "  for  the  prep- 
aration for  the  ministry  of  one  of  testator's  kindred,  to  be  selected 
{Andrews  v.  General  Theological  Seminary^  8  N.  Y.  559) ;  "  For 


Digitized  by  VjOOQIC 


Catt  V,  Catt.  753 


App.  Div.]  First  Department,  April,  1907. 

the  advancement  of  the  Christian  religion  amongst  infidels  in  North 
America"  {Attorjiey- General  v.  City  of  London^  3  Bro.  C.  C. 
171);  "For  poor  clergymen"  {Moggridge  v.  Thackicell^  Id.  517); 
"Poor  inhabitants  of  ^t.'L(do\\2i,v<ii^^  {Attorney -General  y.  Clarke^ 
Amb.  422) ;  "  Poor  dissenting  ministers  of  the  Gospel  living  *  *  * 
in  any  of  tlie  counties  "  (  Waller  v.  Childsy  Id.  524) ;  The  creation 
of  "a  public  sentiment  that  will  put  an  end  to  negro  slavery" 
{Jachson  v.  Phillips^  14  Allen,  539) ;  "  To  the  cause  of  Christ,  for 
the  benefit  and  promotion  of  true  evangelical  piety  and  religion  " 
{Going  v.  Etnery^  16  Pick.  107);  "For  the  promotion  of  such 
religious  and  charitable  enterprises  as  shall  be  designated  by  a 
majority  of  the  pastors  composing  the  Middlesex  Union  Associ- 
ation" {Brovon  v.  KeUey^  2  Cush.  243);  "Educating  some  poor 
orphans  for  this  county,  to  be  selected  by  the  county  court "  {Moore's 
Heirs  V.  Moore^s  Devisees,  supra) ;  and  to  buy  bread  for  the  poor 
of  a  church,  and  help  in  the  education  of  young  students  (  Witman 
V.  Ijix,  17  S.  &  K.  [Pa.]  88). 

The  Massachusetts  court  in  Jackson  v.  Phillips  {supra)  went 
even  further  and  applied  the  cy  pres  doctrine,  and  distributed  the 
bequests  as  near  to  the  object  of  the  testator  as  the  court  was  able 
to  determine  —  the  conferring  of  which  power  upon  the  Supreme 
Court  would  seem  to  be  the  effect  of  the  amendment  of  1901  to  the 
statute  of  1893. 

That  the  Court  of  Appeals  recognizes  the  doctrine  of  the  above 
cases  as  revived  by  the  law  of  1893,  is  ilhistrated  by  the  remarks  of 
CuLLEN,  Ch.  J.,  in  Mount  v.  Tuttle  (183  N.  Y.  358),  which  are  as 
follows :  "  For  example,  we  do  not  at  present  see  why  a  legacy  given 
by  a  citizen  of  this  State,  even  to  a  foreign  trustee  in  trust  to  dis- 
tribute the  principal  or  the  annual  income  among  poor  clergymen 
in  a  foreign  State,  could  not  be  upheld." 

If  the  foregoing  observations  be  correct,  the  only  question  that 
would  remain  respecting  the  will  itself,  would  bo  whether,  tlie  bene- 
ficiaries being  foreign  to  this  State,  our  Supreme  Court  would 
administer  the  trust  for  their  benefit. 

There  are  remarks  in  Chamherlain  v.  Cliainberlain  (43  N.  Y. 
424)  which  would  indicate  that  it  would  not  do  so.  The  observa- 
tion in  the  opinion  in  that  case  is  as  follows :  "  The  courts  of  this 
App.  Div.— Vol.  CXVIII.        48 
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State  will  not  administer  a  foreign  cliarity,  but  they  will  direct 
money  devoted  to  it  to  be  paid  over  to  the  proper  parties,  leaving 
it  to  the  courts  of  the  State  within  which  the  charity  is  to  be  estab- 
lished to  provide  for  its  due  administration  and  for  the  proper  appli- 
cation of  the  legacy."  As  authority  for  the  proposition  thus 
enunciated,  Hill  on  Trustees  (468) ;  2  Story  on  Equity  Jurispru- 
dence (430);  BurbanJc  v.  Whitney  (24  Pick.  154);  Provost  of 
Edinhurgh  v.  Auhery  (Amb.  236)  and  Attorney- General  v.  Lepine 
(2  Swanst.  181)  are  cited. 

It  would  seem,  notwithstanding  the  broadness  of  the  proposition 
quoted,  that  it  has  no  application  to  the  administration  of  a  valid 
trust  in  this  State,  even  though  the  object  be  a  foreign  beneficiary 
Reference  to  the  authorities  cited  for  the  proposition  sliows  that 
Mr.  Ilill,*  when  lie  laid  it  down,  was  treating  of  the  formation  of 
schemes  for  carrying  out  a  charitable  bequest  in  foreign  territory. 
His  precise  language  is  as  follows:  "And  where  the  trust  is  for  a 
foreign  charit}',  the  court  has  no  jurisdiction  to  direct  a  scheme,  but 
will  order  the  fund  to  be  paid  over  to  the  trustees."  In  Provost 
of  Edinhurgh  w.  Auhery  {supra)  and  in  Attorney- Genercd  v.  Lepine 
(supra)  there  were  bequests  for  the  establishment  of  charities  in 
Scotland  resting  upon  the  discretion  of  persons  named.  The  court 
simply  decided  that  it  would  not  formulate  a  scheme  for  carrying 
ont  the  bequest  in  either  case,  but  would  transmit  the  money  to  the 
individuals  in  Scotland,  so  that  they  themselves  might  carry  out  the 
purposes  of  the  testator.  In  Burhank  v.  Whitiiey  {supra)  specific 
sums  were  given  to  a  bible  and  missionary  society,  both  of  which  were 
unincorporated  and  located  in  the  State  of  New  York.  The  court 
held  that  it  was  merely  the  duty  of  the  executor  to  pay  over  the  moneys 
to  such  societies  and  let  them  expend  it  as  they  saw  fit.  In  Story's 
Equity  Jurisprudence  (Yol.  2  [13th  ed.],  p.  517)  the  rule  is  stated  as 
follows :  "  It  has  been  made  a  question  whether  a  court  of  equity 
sitting  in  one  jurisdiction  can  execute  any  chariUible  bequests  for 
foreign  objects  in  another  jurisdiction.  The  established  doctrine 
seems  to  be  in  favor  of  executing  such  bequests.  Of  course  this 
must  be  understood  as  subject  to  the  implied  exception  that  the 
objects  of  the  charities  are  not  against  the  public  policy  or  laws  of 
the  State  where  they  are  sought  to  be  enforced  or  put  into  execu- 
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tion  ;  for  no  State  is  under  any  obligation  to  give  effect  to  any  acts 
of  parties  whicli  contmvene  its  own  policy  or  laws." 

In  another  portion  of  the  opinion  in  Cluuaberlairh  v.  Chamber' 
kiin  {8uj}/'a)  it  is  said  :  "  Bequests  in  aid  of  foreign  charities,  valid 
and  legal  in  the  place  of  their  existence,  will  be  supported  by  the 
courts  of  the  State  in  which  the  bequests  are  made." 

This  latter  case  is  very  extensively  quoted  in  IIoj)e  v.  Brewer 
(136  N.  Y.  126).  The  point  at  issue  in  both  of  these  cjvses  was 
whether  the  courts  of  this  State  wonld,  upon  the  doctrines  of  comity, 
permit  a  foreign  State  to  take  a  bequest  made  here,  invalid  by  the 
laws  of  this  State,  although  valid  by  the  law  of  the  State  to  which 
it  was  to  be  transmitted,  and  both  decisions  were  to  the  effect  that 
it  was  no  concern  of  this  State  whether  its  statute  laws  were  vio- 
lated with  respect  to  perpetuity  or  capacity  to  take  if  the  law  of 
the  State  of  domicile  of  the  legatee  did  not  forbid.  This  is  the 
extent  of  the  doctrine  as  recently  reiterated  in  liohh  v.  Waahinyto' 
c6  Jefferson  College  (185  N.  Y.  485). 

If  the  bequest  under  the  will  is  valid,  it  would  be  strange  indeed 
that  the  courts  of  this  State  should  permit  the  bequest  to  fail  because 
the  beneficiary  chanced  to  be  domiciled  in  a  foreign  State.  Thf» 
testator  was  a  resident  of  this  State,  and  if  he  succeeded  iu  making 
a  will  in  conforuiity  with  its  laws  his  wislies  should  bo  respected 
and  his  des'ires  carried  out.  Nor  is  there  any  practical  difficulty  in 
so  doing.  The  court  can  appoint  a  trustee,  at  least,  to  aid  it  in 
carrying  out  the  provisions  of  the  will,  and  the  income  can  be  trans- 
mitted to  the  trciisurer  of  the  Iowa  College  of  Agriculture  and 
Mechanic  Arts,  who  can  pay  it  over  for  tlie  benefit  of  such  students 
as  the  board  designated  by  the  testator  shall  select.  It  can  be  very 
easily  determined  whether  the  selection  is  properly  made  and  the 
money  properly  applied.  All  that  is  necessary  to  be  done  is  that 
the  money  shall  be  properly  invested  and  tlie  income  transmitted 
and  a  report  of  its  application  made,  with  proper  vouchers  in  sup- 
port of  the  same.  As  much  certainty  can  thus  be  had  as  would  bo 
the  case  had  the  testator  appointed  some  resident  trust  company  his 
trustee  for  that  pui-pose. 

It  there  had  been  no  codicil,  therefore,  I  cannot  see  that  the  will 
would  have  been  invalid,  or  that  the  courts  of  this  State  would  have 
refused  to  carry  it  into  effect.     The  only  difficulty  which  I  lab9r 
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nnder  is  that  the  codicil,  altliongh  invalid,  shows  such  a  clear  intent 
on  the  part  of  tlie  testator,  which  reflects  upon  his  will,  to  give  his 
property  directly  and  al^solutely  to  tlie  Iowa  State  College  of  Agri- 
culture and  Mechanic  Arts  as  to  cast  doubt  upon  his  purpose  to 
found  scholarships  for  deserving  students  only.  The  college  can- 
not take,  and  if  the  testator's  intent  was  that  it  sliould  take,  the  will 
must  fail. 

From  this  consideration  only  I  am  constrained  to  concur  in  the 
decision  that  tlie  will  is  invalid. 

Judgment  ordered  for  plaintiflE  as  indicated  in  opinion.     Settle 
order  on  notice. 


John  Williams  and  Robert  J.  Gerstle,  Appellants,  v.  The  City 
OF  New  York,  Respondent. 

First  Department,  April  19,  1907. 

ICunicipal  corporations  —  contract  for  improvement  of  hospiteds  in  city 
of  New  York  —  bid  in  excess  of  appropriation  not  validated  by  subse- 
quent  additional  appropriation. 

Under  the  provisions  of  tlie  charter  of  Greater  New  York  the  Trustees  of  Belle- 
vue  and  Allied  IlospiUils  are  without  power  to  award  a  contract  for  additional 
buildings  when  all  the  bids  are  in  excess  of  the  amount  appropriated  therefor. 
Under  such  circumstances  the  b.)ard  should  reject  the  bids. 

The  fact  that  the  trustees  upon  opening  the  bids  announced  the  lowest  bidder  is 
not  effective  as  an  award  of  the  contract  either  in  law  or  in  fact,  nor  does  it 
give  to  the  lowest  bidder  any  right  to  compel  the  execution  of  a  contract. 

Nor  docs  the  action  of  said  trustees  resolving  that  the  lowest  bid  be  accepted 
subject  to  the  approval  of  the  board  of  estimate  and  apportionment  and  the 
board  of  aldermen  of  a  request  for  an  additional  appropriation  confer  any 
rights  upon  the  bidder.  Such  act  of  the  trustees  is  ultra  vires,  they  being 
without  power  to  validate  a  bid  in  excess  of  the  amount  previously 
appropriated. 

Such  bid  being  invalid  when  made,  cannot  be  given  validity  by  any  subsequent 
action  by  the  trustees  of  the  hospitals  or  by  any  other  municipal  board.  Thus, 
a  subsequent  appropriation  made  by  the  board  of  estimate  and  apportionment 
and  by  the  board  of  aldermen  does  not  inure  to  the  benefit  of  the  prior  bidder. 

Appeal  by  the  plaintiflFs,  John  Williams  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  5th 


Digitized  by  VjOOQIC 


WiLUAMS  V.  City  of  New  York.  757 


App.  Div.]  First  Department,  April,  1907. 

day  of  July,  1905,  upon  the  verdict  6f  a  jury  rendered  by  direction 
of  the  court  after  a  trial  at  the  New  York  Trial  Term. 

Z.  Lafiin  Kellogg  {^Alfred  C,  Petti  with  him  on  the  brief]  of 
counsel  [KeUogg  db  Roae^  attorneys],  for  the  appellants. 

Terence  Farley  {Theodore  Connoly  with  him  on  the  brief]  of 
counsel  [  William  B,  Ellisoyi^  Corporation  Counsel^  attorney],  for 
the  respondent. 

Clarke,  J. : 

The  plaintiffs  brought  this  action  to  recover  damages  for  the 
refusal  by  the  city  to  execute  a  contract  claimed  to  have  been  duly 
awarded  to  them,  said  damages  consisting  of  the  profits  they  would 
have  made  if  they  had  been  allowed  to  perform. 

By  the  provisions  of  section  692  of  the  revised  charter  of  the 
city  of  New  Y^ork  (Laws  of  1901,  chap.  400)  the  care,  management 
and  control  of  Bellevue,  Fordham,  Harlem,  Gouverneur  and  the 
Euiergency  hospitals  were  vested  in  a  board  of  trustees  known  as 
the  Board  of  Trustees  of  Bellevue  and  Allied  Hospitals,  and  to  said 
board  was  transferred  the  powers  theretofore  vested  in  the  depart- 
ment of  public  charities  of  the  city  of  New  York,  so  far  as  con- 
cerned said  hospitals.  Subdivision  9  of  said  section  provides  that 
"The  board  of  estimate  and  apportionment  and  tlie  board  of  alder- 
men shall  in  each  year  appropriate  such  sum  as  in  their  judg- 
ment maybe  necessary  for  the  support  and  maintenance  of  said 
hospitals." 

In  the  summer  of  1902  the  board  of  estimate  and  apportionment 
duly  passed  a  resolution,  and  the  board  of  aldermen  an  ordinance,  pro^ 
viding  for  an  issue  of  corporate  stock  to  an  amount  not  exceeding 
$39,000  for  the  purpose  of  providing  means  to  pay  for  the  construction 
of  a  dormitory  in  the  medical  college  building  for  the  employees  of 
the  Board  of  Trustees  of  Bellevue  and  Allied  Hospitals.  Thereafter 
the  said  board  of  trustees  duly  passed  a  resolution  reciting  the  afore- 
said action  of  the  board  of  estimate  and  apportionment  and  author- 
izing the  president  of  tlie  board  to  prepare  specifications  and 
advertise  for  bids  for  the  completion  of  this  work. 

Pursuant  to  this  resolution  a  contract  and  specifications  were  pre- 
pared, and   proposals   for   bids  or  estimates  were  asked,   which 
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appeared  in  the  newspapers-  of  October  24,  1902.  The  proposed 
contract  contained  the  resolutions  of  botli  the  board  of  estimate  and 
the  board  of  trustees,  and,  therefore,  the  bidders  were  advised  at 
the  outset  tliat  the  appropriation  for  the  work  for  wliich  their  bids 
were  invited  was  limited  to  the  sum  of  $39,000.  On  the  6th  day  of 
November,  1902,  the  bids  were  opened,  there  being  nine  bidders, 
and  an  announcement  was  made  that  the  plaintiffs  were  the  lowest 
biddere.  All  of  the  bids  were  greatly  in  excess  of  the  appropria- 
tion. Plaintiffs'  bid  amounted  to  $48,996.  On  November  7, 1902, 
as  appears  from  the  minutes  of  the  beard  of  trustees,  the  president 
reported  the  amounts  of  the  various  bids  and  a  resolution  was 
adopted  which  recited  that  the  board  had  twice  advertised  for  bids 
and  that  the  lowest  of  the  proposals  received  was  largely  in  excess 
of  the  sura  appropriated  by  the  city  for  this  purpose,  and  resolved : 
"Tliat  the  board  of  estimate  and  apportionment  and  the  board  of 
aldermen  be  petitioned  to  approve  and  issue  city  corporate  stock 
for  $14,000,  the  same  being  an  additional  appropriation  for  the 
purpose  of  converting  the  old  medi(5al  college  into  a  dormitory. 
Resolved,  that  the  bid  of  Williams  &  Gerstle,  44tli  street  and  First 
Avenue,  being  tlie  lowest  of  those  received,  be  accepted,  subject  to 
the  approval  of  the  board  of  estimate  and  apportionment  and  the 
board  of  aldermen  of  tlie  resolution  requesting  an  additional 
appropriation  of  $14,000." 

On  tlie  7tli  of  November,  1902,  the  board  of  estimate  and  appor- 
tionment adopted  a  resolution  authorizing  an  additional  appropria- 
tion of  $14,000.  Thereafter  all  of  the  other  bidders  wore  notified 
that  their  bids  not  having  been  the  lowest,  the  security  deposited 
by  them  would  be  returned  and  the  amount  of  said  deposit  was 
returned  to  all  the  otlier  biddere.  On  the  twenty-first  of  Novem- 
ber the  secretary  of  the  board  of  trustees  wrote  to  the  plaintiffs 
as  follows:  "The  board  of  aldermen,  having  declined  to  approve 
the  issue  of  additional  corporate  stock,  upon  which  approval  the 
acceptance  of  your  proposal  for  work  on  tlie  medical  college  build- 
ing in  Bellevue  Hospital  grounds  was  made  conditional,  I  am 
directed  to  inform  j'ou  that  your  proposal  is  hereby  rejected,  the 
present  amount  of  the  appropriation  available  for  this  purpose  being 
insufficient ; "  and  on  the  same  day  the  board  of  trustees  notified  the 
comptroller  tliat  tUe  B^curitj^  depositee]  ^y  the  plaintiffs  ebowld  bo 
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returned.  On  the  twenty-fourth  day  of  November  tlie  security 
was  returned  to  the  plaintiflFs  by  the  comptroller.  Thereafter  the 
board  of  aldermen,  on  the  twenty-fifth  day  of  November,  adopted 
an  ordinance  approving  of  the  additional  appropriation  of  $14,000, 
which  ordinance  was  approved  by  the  mayor  on  December  2,  1902, 

The  plaintiffs  claim  that  Iiaving  been  the  lowest  bidders,  which 
fact  was  announced  at  the  opening  of  the  bids,  they  were  entitled 
then  and  there  to  the  award  or  all  of  the  bids  should  then  and  there 
have  been  rejected ;  that  inasmuch  as  all  of  the  bids  were  not  then 
and  there  rejected  it  must  be  held  that  they  were  awarded  the  con- 
tract ;  that  the  condition  in  the  formal  award  made  to  them  by  the 
board  of  trustees,  subject  to  the  additional  appropriation  by  the 
board  of  estimate  and  the  board  of  aldermen,  did  not  have  the  effect 
of  invalidating  the  award;  that  there  was  no  necessity  that  the 
entire  sum  should  have  been  appropriated  at  the  time  of  the  oj^en- 
ing  of  the  bids;  and  that  the  subsequent  appropriation  of  the 
additional  amount  related  back  and  validated  their  bid. 

In  considering  these  claims  it  becomes  necessary  to  review  the  pro- 
visions of  the  revised  charter  governing  the  letting  of  public  eon- 
tracts.  Section  47  of  the  charter  provides  that,  "  The  board  of  alder- 
men shall  have  power  to  provide  by  ordinance  for  *  *  *  construct- 
ing public  buildings  *  *  *  and  *  *  *  may  create  loans 
and  authorize  the  issue  of  bonds,  or  other  evidences  of  indebtedness, 
to  pay  for  the  same,  *  *  *  j  but  no  bonds  or  other  evidences  of 
indebtedness  shall  bo  issued  under  the  authority  of  this  section  unless 
the  proposition  for  ci-eating  such  debt  shall  first  be  approved  by  a 
majority  vote  of  the  whole  board  of  estimate  and  apportionment, 
entered  on  the  minutes  of  record  of  such  board."  The  resolution 
authorizing  this  appropriation  upon  its  face  stated  that  it  was  passed 
pursuant  to  the  provisions  of  section  47  {atcpra),  and  it  was  for  the 
purpose  of  constructing  a  public  building  in  conformity  with  said  sec- 
tion and  not  otherwise,  that  the  board  of  aldermen  authorized  the  issue 
of  the  corporate  stock.  Section  419  of  the  charter  provides  that 
"  All  contracts  to  be  made  or  let  for  work  to  be  done  or  supplies  to 
be  furnished  ^  ^  ^  gliall  be  made  by  the  appropriate  *  *  * 
heads  of  departments  under  such  regulations  aa  shall  be  established 
by  ordinance  or  resolution  of  the  board  of  aldermen     *    *    *    and 
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heads  of  departments  and  shall  *  *  *  be  founded  on  sealed 
bids  or  proposals  made  in  Compliance  with  public  notices  duly 
advertised  *  *  *  ;  if  *  *  *  the  head  of  a  department 
shall  not  deem  it  for  the  interests  of  the  city  to  reject  all  bids,  be 
shall,  without  the  consent  or  approval  of  any  other  department  or 
officer  of  the  city  government,  award  the  contract  to  the  lowest 
bidder." 

By  section  692  of  tlie  charter  {supra)  we  have  seen  that  the  Board 
of  Trustees  of  Bellevue  and  AlHed  Hospitals,  in  regard  to  said  hospi- 
tals, succeeded  to  all  the  rights,  duties  and  powers  theretofore  vested 
in  tlie  department  of  public  cliarities.  Section  672  of  the  charter, 
governing  the  department  of  public  charities,  provided  that  *'  The 
commissioner,  whenever  the  increase  of  inmates  in  or  the  proper 
care  and  government  of  the  public  institutions  or  establishments 
under  his  jurisdiction  shall  in  his  judgment  render  it  necessary  or 
expedient,  shall  luive  power,  provided  an  appropriatloji  has  been 
made  therefor^  to  enlarge  or  alter  tlie  buildings  occupied  by  suck 
institutions  or  establishments,  or  any  of  them,  and  to  make  all  needful 
repairs  to  buildings  and  property  under  his  control."  Section  674 
provides,  «  *  *  *  The  commissioner  shall  incur  no  expense  for 
any  purpose  in  excess  of  the  amount  appropriated  tlierefor  *  *  *." 

Section  1541  of  the  charter  provides  that  "No  expense  shall  be 
incurred  by  any  of  the  departments,  boards  or  officers  thereof ,  wnZ<?*a 
an  appropriation  shall  have  been  previously  made  covering  sm-h 
expense^  nor  any  expense  in  excess  of  the  sura  appropriated  in 
accordance  with  law." 

Section  154:2  provides  that  "It  shall  be  the  duty  of  the  heads  of 
all  departments  and  of  all  officers  of  said  city  and  of  all  boards  and 
officers  charged  with  the  duty  of  expending  or  incurring  obliga- 
tions payable  out  of  the  moneys  raised  by  tax  in  said  city,  or  any  of 
the  counties  contained  within  its  territorial  limits,  so  to  regulate  such 
expenditures  for  any  purpose  or  object  that  the  same  shall  not  in 
any  one  year  e^'ceed  the  amount  appropriated  by  the  board  of  esti- 
mate and  apportionment  for  such  purpose  or  object;  and  no 
charge,  claim  or  liability  shall  exist  or  arise  against  said  city  *  *  * 
for  any  sum  in  excess  of  the  amount  appropriated  for  the  several 
purposes." 

In  the  scheme  of  government  of  the  city  of  New  York,  developed 
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after  yeai-s  of  experience  and  coutinued  legislation,  in  consideration 
of  the  large  nuniber  of  boards,  bureaus,  officers  and  departments 
covering  the  diversified  governmental  interests  of  a  great  city,  each 
witli  its  special  needs  and  constant  demands  for  money,  very  great 
power  has  been  lodged  in  the  board  of  estijnate  and  apportionment. 
It  is  the  business  of  that  board  to  receive  from  each  of  the  adminis- 
trative bodies,  having  charge  of  a  particular  branch  of  the  city  gov- 
ernment, a  statement  of  its  needs  and  requirements,  and  upon  con- 
sidering tlie  demands  of  all,  to  apportion  to  each  that  amount  which, 
in  the  judgment  of  the  board,  is  required.  It  has  been  the  policy 
of  the  city  to  raise  tlie  money  required  for  permanent  improvements 
by  the  issuance  of  corporate  stock  ratlier  than  to  pay  for  tlie  same 
out  of  immediate  taxation.  For  tlie  issuance  of  the  stock,  action  by 
the  board  of  aldermen  is  necessary,  based,  however,  upon  a  precedent 
resolution  of  the  board  of  estimate  and  apportionment.  It  is  so 
necessary  to  the  proper  management  of  tliis  vast  governmental 
machine  that  a  central  board  should  control  tlie  incurring  of  its 
financial  obligations  that  the  statutes  again  and  again  require  that 
no  expense  shall  be  incurred  unless  an  appropriation  shall  have  been 
previously  made  covering  such  expense,  and  that  no  charge,  claim 
or  liability  shall  exist  or  arise  for  any  sum  in  excess  of  the  amount 
appropriated  for  the  special  purpose,  and  expressions  of  like  import. 
If  each  department,  if  each  board,  if  each  officer,  were  at  liberty  to 
proceed  according  to  his  view  of  the  necessities  of  his  own  peculiar 
work,  the  city  would  very  speedily  exceed  its  debt  incurring 
capacity. 

There  is  another  section  of  the  charter  which  illustrates  the  legis- 
lative intent  to  insure  a  precedent  appropriation  by  the  body  charged 
with  the  control  of  the  finances  of  the  city  before  any  of  the 
administrative  bodies  can  make  a  lawful  contract.  Section  149  pro- 
vides that  "  No  contract  hereafter  made,  the  expense  of  the  execution 
of  Vv'hich  is  not  by  law  or  ordinance  in  whole  or  in  part  to  be  paid 
by  assessments  upon  the  property  benefited,  shall  be  binding  or  of 
any  force  unless  the  comptroller  shall  indorse  thereon  his  certificate 
that  there  remains  unexpended  and  unapplied,  as  herein  provided,  a 
balance  of  the  appropriation  or  fund  applicable  thereto,  sufficient  to 
pay  the  estimated  expense  of  executing  such  contract  as  certified  by 
the  officer  making  the  same." 
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It  follows,  therefore,  that  when  on  tlie  6th  day  of  November, 
1902,  the  bids  in  tlie  case  at  bar  were  opened,  and  it  was  discovered 
that  the  lowest  of  those  bids  was  $9,996  larger  than  the  amonnt 
which  had  been  appropriated  for  the  doing  of  the  work  advertised 
for,  it  was  the  dnty  of  the  board  of  trustees  having  the  matter  in 
charge  to  have  rejected  all  of  said  bids,  because  upon  no  one  of 
them  could  a  valid  contract  with  the  city  have  been  entered  into. 
The  opening  of  tlie  bids,  the  ascertainment  of  the  lowest  one  thereof 
and  the  announcement  of  that  fact  did  not  constitute  an  award 
either  in  fact  or  in  law  ;  nor  did  the  plaintiffs,  as  the  lowest  biddei-s, 
acquire,  by  either  or  any  of  those  facts,  any  right  to  have  a  con- 
tract with  them  executed.  If  the  bids  had  been  within  the  appro- 
priation previously  authorized,  the  mere  fact  that  they  were 
announced  to  be  the  lowest  bidders  would  have  conferred  upon 
them  no  such  right,  for  even  under  those  circumstances  it  would 
have  been  within  the  power  of  the  board  of  trustees  to  have 
rejected  all  the  bids. 

Nor  did  the  action  of  the  board  of  trustees  by  its  resolution 
adopted  on  the  seventh  day  of  November  confer  an\-  rights  upon 
these  plaintiffs.  It  resolved  that  the  bid  of  the  plaintiffs,  being  the 
lowest  of  those  received,  be  accepted  subject  to  the  approval  of  the 
board  of  estimate  and  apportionment  and  the  board  of  aldermen  of  the 
resolution  requesting  an  additional  appropriation  of  $14,000.  This 
was  ultra  vires  the  board  of  trustees.  Section  -1:19  of  the  charter  pro- 
vides that  if  "  the  head  of  a  department  shall  not  deem  it  for  the 
interests  of  the  city  to  reject  all  bids,  he  shall,  without  the  consent 
or  approval  of  any  other  department  or  officer  of  the  city  govern- 
ment, award  the  contract  to  the  lowest  bidder."  The  board  under- 
took to  award  this  contract  conditioned  upon  the  consent  or  approval 
of  two  other  boards,  that  of  estimate  and  apportionment  and  the 
aldermen.  This  in  itself  was  in  violation  of  the  positive  provisions 
of  the  statute. 

The  board  of  trustees  could  not  validate  a  bid  in  excess  of  the 
amount  previously  authorized.  The  bid  was  invalid  when  made 
and  no  subsequent  action  by  that  board  or  by  any  other  board  could 
breathe  into  it  the  breath  of  life.  If  the  positive  inhibition  of  the 
statute  oan  be  so  evaded,  if  tlie  city  government  should  hereafter 
{^U  ittto  the  Jmnds  of  ctireless  or  uuserajjulowg  offlqiali,  ftn  m^  way 
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would  be  provided  for  collusive  bids  under  a  small  appropriation 
and  a  subsequent  enlargement  thereof  in  fraud  of  possible  bidders 
and  great  loss  to  the  city.  The  strict  provisions  of  the  Consolida- 
tion Act,  re-enacted  in  the  charter,  were  the  outgrowth  of  the 
experiences  of  the  city  a  little  over  a  generation  ago  when  its 
finances  were  unblushingly  and  almost  openly  looted  by  a  con- 
spiracy between  public  officials  and  their  favored  contractors. 
What  has  once  happened  may  be  repeated. 

While  in  tiie  case  at  bar  there  is  no  suggestion  of  fraud  or  impro- 
priety, good  motives  in  the  particular  case  furnish  no  grounds  for 
weakening  the  defenses  against  possible  fraud.  The  conditional 
acceptance  of  the  bid,  therefore,  conferred  no  rights  upon  the 
plaintiffs. 

Before  the  additional  appropriation,  upon  which  the  acceptance 
was  conditioned,  had  been  authorized,  the  board  of  trustees  notified 
the  plaintiffs  tiiat  their  bid  had  been  rejected  and  upon  that  notifi- 
cation the  plaintiffs  received  back  the  amount  of  their  deposit  from 
the  comptroller.  This  was  on  tlie  twenty-fourth  of  November. 
After  the  final  rejection  of  the  bid  and  the  receipt  of  the  deposit, 
the  board  of  aldermen  passed  the  ordinance  authorizing  the  addi- 
tional appropriation  and  it  was  approved  by  the  mayor  on  the  sec- 
ond day  of  December.  Upon  this  record  it  is  a  fair  inference  that 
this  action  by  the  board  of  aldermen  was  purposely  delayed  until  the 
final  rejection  of  all  the  bids  in  order  that  there  might  be  no  appar- 
ent obstacle  in  the  way  of  a  readvertisement  upon  tlie  increased 
appropriation  with  a  fair  opportunity  to  all  bidders  to  avail  them- 
selves of  the  new  conditions. 

We  think  that  if  the  board  of  trustees  had  not  notified  the  plain- 
tiffs of  the  final  rejection  of  their  bid  and  if  they  had  not  received 
back  their  deposit,  still  the  approval  of  the  ordinance  would  have 
had  no  effect  upon  this  bid.  Previous  appropriation  is  essential  to 
the  validity  of  a  contract  for  public  work  to  be  paid  for  by  the 
public  funds  under  the  provisions  of  the  charter. 

The  plaintiffs  cite  the  cases  of  Zf/nch  v.  Mayor  {^  App.  Div.  213) 
and  PenneU  v.  Mayor  (17  id.  455).  Those  cases  are  authority 
for  the  proposition  that  when  a  bidder  has  been  notified  by  the 
appropriate  head  of  a  department  that  his  bid  is  the  lowest  and  has 
bo§f>  »CCQpte4  ftn4  tlmt  ft  contract  will  bo  e^xecuterl  wjtlj  him,  ]\U 
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rights  are  fixed  and  a  contract  has  been  made  with  hiiu  to  execute 
a  contract,  and  upon  refusal  to  execute  the  formal  contract  he  lias  a 
right  of  action  to  recover  as  damages  for  such  breach  tlie  amount 
of  profit  he  would  have  made  if  the  contract  had  been  executed 
and  performed  by  him.  Neither  of  them,  however,  is  an  authority 
for  the  proposition  that  the  head  of  a  department  has  the  right  to 
make  an  award  conditioned  upon  the  act  of  some  other  board  ;  nor 
was  there  in  either  of  them  the  question  of  tlie  want  of  a  previous 
appropriation.  On  the  contrary,  in  both  cases  the  appropriation 
had  been  made. 

Plaintiffs  further  cite  Bradley  v.  Van  Wyck  (65  App.  Div.  293). 
In  tliat  case  plaintiff,  a  taxpayer,  brouglit  an  action  to  restrain  the  city 
authorities  from  accepting  a  bid.  Among  the  objections  the  plain- 
tiff raised  was  tliat  the  amount  to  be  paid  to  the  successful  bidder 
was  in  excess  of  the  appropriation  for  the  work.  This  work  was  the 
erection  of  a  pul)lic  library  building  in  Bryant  park  to  be  occupied  by 
the  New  York  Public  Library^  Astor,  Lenox  and  Tilden  foundations, 
and  was  authorized  and  provided  for  by  chapter  556  of  the  Laws  of 
1897,  as  amended  by  chapter  627  of  the  Laws  of  1900,  In  answer 
to  this  objection  Mr.  Justice  Ingraham  pointed  out  that  it  was 
without  merit  because  tliere  was  no  provision  in  the  said  statute 
requiring  an  appropriation  to  be  made  before  the  contract  was  exe- 
cuted. The  provisions  of  law,  therefore,  governing  that  contract 
were  not  the  general  provisions  of  the  Consolidation  Act  or  of  the 
charter,  but  were  those  contained  in  the  special  legislation  author- 
izing the  work,  and  the  case  has  no  application  here. 

The  plaintiffs  also  cite  Van  Dolaen  v.  Board  of  Education  (162 
N.  Y.  446),  but  in  that  case  the  plaintiff  had  actually  performed  under 
written  contract  with  the  board  of  school  trustees  of  the  fourth  ward  of 
the  city  of  New  York,  acting  for  and  on  behalf  of  and  for  the  benefit  of 
the  board  of  education.  Section  1029  of  the  Consolidation  Act  (Laws 
of  1882,  chap.  410)  in  force  at  the  time,  provided  that  no  contract 
should  be  made  by  the  school  officers  of  any  ward  until  an  appropria- 
tion should  have  been  made  by  the  board  of  education.  The  answer 
admitted  that  when  the  contract  was  made  the  defendant  had  ample 
funds  for  the  payment  thereof,  and  that  said  funds  had  l>een  duly  set 
aside  by  the  proper  authorities  of  the  city  of  New  York  for  the  use 
of  the  defendant,  and  that  the  defendant  had  spent  all  of  these  funds 
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before  the  plaintiff  demanded  payment.  The  court  said:  "The 
defendant  liad  the  means  and  the  discretionary  power  to  make  the 
appropriation  and  it  directed  the  work  to  be  done  and  the  appro- 
priation to  lie  over  until  the  cost  should  be  ascertained.  The 
board  of  trustees  knew  that  the  appropriation  had  not  been  made, 
out  the  plaintiff  did  not  know  it.  *  *  *  Defenses  by  official 
boards  resting  upon  their  omission  to  do  the  acts  they  had  the  j^ower 
to  do  in  order  to  perfect  the  authority  they  assumed  to  exercise,  are 
not  favored  when  invoked  against  innocent  parties  dealing  with  them 
ill  good  faith."  But  in  that  case  a  written  contract  was  entered 
into  and  the  work  was  actually  performed.  In  the  case  at  bar  no 
contract  was  entered  into  and  no  work  was  performed.  In  the 
Van  Dolsen  case  the  school  trustees  were  the  agents  of  the  board  of 
education,  and  with  its  approval  made  the  contract,  and  at  the  time 
it  was  so  made  the  board  had  funds  sufficient  to  pay  therefor,  which 
they  spent  in  other  ways.  The  plaintiff  had  no  knowledge  and 
had  no  power  to  protect  himself.  lie  was  an  hmocent  party  who 
had  duly  performed  upon  a  written  contract. 

In  the  case  at  bar  the  plaintiffs  come  not  within  that  category. 
The  very  contract  upon  which  they  bid  contained  the  resolutions 
and  ordinances  which  fixed  the  amount  appropriated  for  the  work 
at  $39,000,  and  they  agreed  in  writing  in  their  bid  that  they  had 
examined  the  contract,  and  in  the  face  of  that  notification  and  with 
that  knowledge  they  made  their  bid  for  nearly  $10,000  in  excess  of 
the  limit.    .The  case  cited  does  not  apply. 

It  follows  that  the  plaintiffs  acquired  no  right  to  have  the  con- 
tract awarded  to  them ;  that  the  contract  was  not  awarded  to  them  ; 
tliat  they  have  no  cause  of  action  by  reason  of  tlie  refusal  of  the 
city  to  exjBcute  the  contract  with  them.  The  judgment  dismissing 
the  complaint,  thereft)re,  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  Ingraham,  Houghton  and  Lambkrt,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Charles 

McKenna,  Appellant,  Impleaded  with  John  Murray,  Defendant. 

First  Department,  April  19,  1907. 

Crime  —  robbery,  first  deg^ree. 

Evidence  given  on  the  tritil  of  an  indictment  for  robbery  in  the  first  decree 
considered  and  judgment  of  conviction  affirmed. 

Appeal  by  the  defendant,  Charles  McKenna,  from  a  jiids^nent 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
of  New  York,  rendered  on  the  5th  day  of  January,  1906,  convict- 
ing him  of  the  crime  of  robbery  in  the  first  degree,  and  also  from 
an  order  denying  the  defendant's  motion  for  a  new  trial. 

Frank  Moss  of  counsel  [Isulor  WelSj  attorney],  for  the  appellant. 

F.  Crosby  Kindleberger  of  counsel  [  William  Travers  Jerome^ 
District  Attorney^  for  the  respondent. 

Clarke,  J.  : 

The  defendant  was  jointly  indicted  with  one  John  Murray  for 
the  crime  of  robbery  in  the  first  degree  in  that  they  did  with  foix^ 
and  arms  in  and  upon  one  Daniel  Donobue  feloniously  make  an 
as.'^ault  and  tlje  sum  of  five  dollars  and  fifty  cents  from  the  pei'son 
of  said  Donobue  Hgainst  his  will  and  by  violence  feloniously  did 
rob,  steal,  take  and  carry  away,  being  then  and  there  aided  by  an 
accomplice  actually  present.  The  defendant  bad  a  separate  trial. 
The  complaining  witness,  Donobue,  was  the  janitor  of  501-507 
West  Twenty-ninth  street. 

Into  the  hallway  of  these  premises  there  opened  upon  the  one 
side  the  door  of  a  saloon  and  upon  the  other  the  door  of  a  clnb 
room.  Before  tliis  occurrence  Donobue  bad  never  seen  either  the 
defendant  or  Murray.  About  ten- thirty  in  the  morning,  as  Dono- 
bue came  out  of  the  saloon  into  the  hallway,  shutting  the  door 
behind  him,  ifcKenna,  Murray  and  two  other  men  rushed  ont  of 
the  club  room  and  made  a  violent  and  brutal  assault  upon  him. 
McKenna  caught  him  by  the  throat,  hit  him  in  the  head,  dug  iiis 
hand  into  the  lower  left-hand  pocket  of  his  vest,  in  which  there  was 
five  dollars  and  fifty  cents,  tearing  the  pocket,  which  had  previously 
been  in  good  condition ;  Murray  al  the  same  time  catching  him  by 
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the  leg  and  pulling  his  feet  from  under  him  and  the  three  men 
kicking  Iiim  in  the  side  and  in  the  head  so  that  lie  was  rendered 
unconscious.  This  atrocious  and  unprovoked  assault  upon  a  perfect 
stranger  by  the  defendant  and  his  companions  is  not  denied.  Nor 
is  there  any  question  of  identity  involved. 

Two  of  the  men  got  away,  but  McKenna  and  Murray  were 
arrested  after  a  violent  fight  with  the  police  in  tlie  immediate 
vicinity  and  shortly  after  the  commission  of  the  crime.  The 
defendant  did  not  take  the  stand  and  the  only  evidence  offered  on 
his  behalf  was  that  of  the  barkeeper,  who  testified  that  Donohue 
had  had  two  more  drinks  that  morning  than  he  Imd  himself  testified 
to  upon  the  stand,  and  of  the  defendant's  employer,  who  testified 
that  he  had  paid  him  fifteen  dollars  that  morning. 

Admitting  the  assault  and  its  brutality  and  that  a  conviction 
therefor  would  have  been  proper,  the  learned  counsel  for  the  appel- 
lant urges  that  the  crime  of  robbery  was  not  proved  beyond  a 
reasonable  doubt.  Donohue  testified  positively  that  immediately 
prior  to  the  occurrence  he  had  five  dollars  and  fifty  cents  in  his 
lower  left-hand  vest  pocket ;  that  he  had  seen  the  amount  there 
fifteen  minutes  before  the  occurrence  and  the  pocket  was  not  torn 
at  that  time ;  that  McKenna  had  his  hand  in  his  pocket ;  that  he 
certainly  did  see  his  hand  go  in  his  pocket. 

His  wufe,  Emily  Donohue,  testified  that  while  her  husband  was 
still  lying  in  the  hallway  and  within  ten  or  fifteen  minutes  after  he 
was  struck,  while  they  were  waiting  for  the  ambulance,  she  examined 
his  pockets  and  took  from  his  other  pocket  certain  keys  and  a  pocket 
book;  that  siie  found  this  lower  left  side  vest  pocket  torn,  with 
nothing  whatever  in  it,  and,  the  vest  being  identified  before  the 
jury,  she  testified  that  the  pocket  was  then  in  the  torn  condition, 
as  it  appeared  before  the  jury. 

The  argument  of  counsel  before  the  jury  and  before  this  court 
was  that  the  money  might,  in  the  altercation,  have  fallen  out  of  the 
pocket  and  if  so  a  conviction  of  robbery  was  unwarranted.  It  is 
clear,  however,  when  a  body  of  men  make  a  sudden,  unprovoked  and 
brutal  assault  upon  an  entire  stranger  who  swears  positively  to  the 
possession  of  a  certain  amount  of  money  in  a  certain  pocket  in 
his  clothes  which  was  in  good  condition  immediately  prior  to  the 
assault,  and  when  he  swears  that  he  saw  the  defendant  put  his  hand 
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in  liis  pocket,  and  wlien  witliin  ten  minutes  thereafter  another  wit- 
ness swears  to  making  an  examination  of  tlie  unconscious  form  of 
tlie  person  assaulted  and  finds  the  torn  pocket  and  no  money,  that 
a  state  of  facts  is  presented  upon  which  the  jury.  >vould  be  entitled 
to  draw  the  conclusion  that  the  assault  was  for  the  purpose  of  a 
robbery,  and  that  that  crime  had  acjtually  been  committed.  The 
inferences  to  be  drawn  from  proved  facts  are  essentially  within  the 
province  of  tlie  jury,  and  when  having  been  properly  and  carefully 
charged  as  to  ilie  law  they  have  found,  upon  the  facts  proved  and 
tlie  necessary  inferences  therefrom,  the  defendant  to  have  been 
gnilty  beyond  a  reasonable  doubt,  this  court,  upon  an  argument 
based  upon  a  suggestion  as  to  what  might  have  happened,  the 
defendant  not  having  produced  any  evidence  in  his  own  behalf  as 
to  the  material  issues  involved,  will  not  set  aside  the  verdict  of  the 
triers  of  the  facts  as  against  the  weight  of  evidence. 

We  have  examined  the  record  with  care  and  we  find  nothing  to 
criticise  in  the  conduct  of  the  district  attorney  or  of  the  learned 
trial  court,  ^o  errors  were  committed  to  the  prejudice  of  the 
defendant.  He  was  properly  convicted  of  the  crime  whereof  he 
stood  indicted. 

The  judgment  should,  therefore,  be  affirmed. 

Patterson,  P.  J.,  Ingraham,  Houghton  and  Lambert,  JJ., 
concurred. 


Judgment  affirmed. 


George  S.  Bradt,  Respondent,  v.  James  MoClenahan,  Appellant, 
Impleaded  w^ith  Eliza  C.  Clark,  Individually  and  as  Adminis- 
tratrix with  the  Will  Annexed  of  Michael  Darcy,  Deceased, 
and  Others,  Respondents. 

First  Department,  April  19,  1907. 

Real  property  —  action  to  have  deed  declared  to  be  a  mortga^— judg^ 
ment  -—  court  confined  to  decree  in  accordance  with  facts  admitted  by 
the  parties. 

When  in  an  action  to  determine  the  title  to  real  property,  botli  the  plaintiffs  and 
defendants  admit  that  a  deed  absolute  upon  its  face  was  given  as  security  only 
and  ask  that  the  property  be  sold  to  pay  the  debt  due  the  grantee,  the  court  is 
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without  power  to  render  judgment  that  the  deed  was  void  as  champertous 
and  because  given  while  the  property  was  in  the  adverse  possession  of  another. 
The  formal  admissions  in  the  pleadings  bind  the  parties  making  them,  and  the 
court  is  confined  to  a  determination  of  the  fact  that  the  deed  was  in  fact  a 
mortgage  and  to  the  ascertainment  of  the  amount  due  thereon. 

Appeal  by  the  defendant,  James  McClenalian,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff  and  certjiin  of  the 
defendants,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  15th  day  of  February,  1906,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Term,  deter- 
mining the  title  to  certain  real  estate. 

Gratz  Nathan  of  counsel  \Thomas  J,  Farrell^  attorney],  for 
the  appellant. 

Z  Newton  Williams  of  counsel  [  Williams  &  Caldwell^  attor- 
neys], for  the  plaintiff,  respondent. 

Eugene  Fay  of  counsel  [i?.  &  E.  J,  O^Oormanj  attorneys],  for 
the  respondents  Abbott  and  others. 

Clarke,  J. : 

This  action  was  brought  for  the  sale  of  certain  real  estate  alleged 
to  have  belonged  to  one  Michael  Darcy,  deceased,  and  devised  by 
him  with  other  property,  real  and  personal,  to  his  wife,  and  after 
her  death,  to  his  children,  and  for  the  distribution  of  the  proceeds 
thereof.  The  complaint  alleges  "  that  the  record  title  to  said  prop- 
erty *  *  *  was  taken  in  the  name  of  defendant,  Frank  A. 
Clark,  but  said  property  was  owned  by  and  in  the  possession  of  the 
said  Michael  Darcy  at  the  time  of  his  death,  and  the  said  Frank  A. 
Clark  executed  and  delivered  a  deed  of  said  property  on  or  about 
the  12th  day  of  June,  1894,  to  the  defendant  James  McClenalian. 
It  was  understood  at  the  time  of  the  execution  and  delivery  of  said 
deed  hy  said  Clark  to  said  McClenalian  that  the  said  deed  was  so 
given  as  security  for  a  certain  indebtedness  owing  by  said  Clark  to 
said  McClenahan,  the  amount  of  which  this  plaintiff  is  unable  to 
ascertain  *  *  *  and  he  will  be  unable  to  ascertain  the  amount 
thereof,  but  the  said  McClenahan  admits  that  he  holds  the  title  of 
said  real  estate  simply  as  collateral  security  for  the  moneys  owing 
to  him  by  the  defendant,  Frank  A.  Clark."  The  complaint  further 
App.  Div.  —  Vol.  CXVIII.        49 
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alleges  that  the  plaintifiE  has  no  adequate  remedy  at  law  and  asks 
the  equitable  interposition  of  the  court  to  ascertain  the  amount  of 
the  claim  of  said  James  McClenahan  against  said  property,  being 
the  amount  of  indebtedness  for  which  said  property  was  conveyed 
by  way  of  mortgage  or  security  by  defendant  Clark ;  and  for  the 
decree  of  this  court  adjudging  that  the  said  property  be  sold  and 
that  the  said  McClenahan  be  paid  the  amount  of  his  claim  therein, 
and  that  the  parties  to  this  action  receive  their  respective  interests 
in  the  proceeds  of  the  sale  of  said  property,  after  paying  the 
expenses  of  the  suit  and  the  claim  of  said  defendant  McClenahan 
against  the  same.  In  his  demand  for  judgment  the  plaintiflE  asks, 
second^  "that  the  deed  of  said  premises  now  in  the  name  of 
defendant  James  McClenahan,  be  adjudged  to  be  a  mortgage  and 
that  his  mortgage  or  claim  thereon  be  ascertained,  the  property 
sold  under  the  direction  of  the  court  and  his  claim  be  paid." 

Three  of  the  defendants  did  not  appear.  The  defendant  Eliza 
0.  Clark,  individually  and  as  administratrix  with  the  will  annexed 
of  Michael  Darcy,  deceased,  admitted  all  the  allegations  of  the  com- 
plaint and  joined  in  the  prayer  for  judgment.  All  of  the  other 
defendants,  children  and  grandchildren,  repeated  the  allegation  of 
the  complaint  that  this  deed  was  a  mortgage,  and  joined  in  the 
prayer  for  relief  and  demand  for  judgment  that  it  be  adjudged  to 
be  a  mortgage  and  that  the  claim  thereunder  be  ascertained  and  the 
property  sold  under  the  direction  of  the  court  and  McClenahan's 
claim  be  paid. 

The  defendant  Frank  A.  Clark  did  not  deny  any  of  the  allegations 
in  regard  to  this  transaction,  but  denied  that  Darcy  died  seized  and 
possessed  of  the  premises  in  question.  The  defendant  McClenahan 
alleged  that  at  the  time  that  Frank  A.  Clark  transferred  to  him,  he 
was,  or  pretended  to  be,  the  owner  in  fee  simple  of  the  premises  and 
that  Clark  was  then  in  the  actual  possession  thereof,  and  that  Clark 
agreed  with  him  for  the  conveyance  thereof  as  security  for  a  then 
existing  indebtedness  of  said  Clark  to  the  David  Stevenson  Brew- 
ing Company,  of  which  the  defendant  was  then  and  is  now  the 
president,  and  for  security  for  such  further  indebtedness  to  said 
company  as  might  thereafter  be  incurred  by  said  Clark  or  by  one 
Patrick  Flanagan,  or  both. 

The  plaintiff  and  the  defendants  all  thus  agreed  that  McClenahan 
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held  a  mortgage  upon  these  premises  and  all  asked  that  the  amount 
of  the  indebtedness  for  which  the  mortgage  was  a  lien  or 
security  be  ascertained,  and  that  the  property  be  sold,  and  that  out 
of  the  proceeds  thereof  the  claim  be  paid.  The  learned  trial  court 
found  as  a  conclusion  of  law  that  said  paper,  though  intended  only 
as  a  mortgage,  was  null  and  void,  as  it  was  given  while  the  property 
was  in  the  adverse  possession  of  the  life  tenant  under  the  last  will 
and  testament  of  Michael  Darcy  and  the  devisees  under  said  will, 
and  that  the  said  paper  was  also  void  because  the  said  property 
belonged  to  the  estate  of  Michael  Darcy,  deceased,  at  the  time  said 
paper  was  delivered  to  the  said  McClenahan,  and  that  the  said  paper 
was  given  for  a  contingent  liability  already  created  and  existing  at 
the  time  of  its  delivery.  The  judgment  "  ordered,  adjudged  and 
decreed  that  the  defendant  James  McClenahan  surrender  to  the 
clerk  of  this  court  the  deed  executed  as  and  for  a  mortgage,  deliv- 
ered to  him  by  the  defendant  Clark  and  wife,  dated  June  12th, 
1891,  and  recorded  on  June  13th,  1894,  at  two  o'clock  and  twenty- 
eight  minutes  p.  m.,  in  liber  26,  Section  3  of  Conveyances,  at  page 
413,  and  that  the  said  clerk  destroy  the  same  and  that  the  Register 
of  the  County  of  New  York  mark  opposite  the  said  paper  writing 
in  section,  liber  and  page  aforesaid,  ^This  instrument  cancelled  and 
discharged  of  record  by  judgment  of  the  Supreme  Court  entered 
February  — ,  1906.     See  judgment.' " 

That  is  in  direct  opposition  to  the  issue  tendered  by  all  the  plead- 
ings, and  upon  an  issue  not  raised  by  any  of  the  pleadings,  the  court 
has  decided  that  the  instrument,  treated  by  all  the  pleadings  as  a 
valid  mortgage,  the  only  question  being  as  to  the  amount  due  for 
which  it  was  security,  was  champertous,  absolutely  null  and  void, 
and  has  decreed  its  destruction. 

This  judgment  cannot  be  sustained.  "While  the  question  of 
champerty  was  not  presented  by  any  of  the  pleadings,  it  is  upon 
that  question  that  the  judgment  was  rendered  and  is  now  sought  to 
be  upheld.  Clark  took  title  from  the  referee  at  a  foreclosure  sale. 
He  paid  the  purchase  money  and  received  the  deed  in  his  own  name 
and  recorded  it.  That  made  him  the  legal  and  record  owner  of  the 
property.  While  thus  the  legal  arid  record  owner  he  conveyed  by 
deed  intended  as  a  mortgage  to  McClenahan. 

The  evidence  shows  that  McClenahan  had  no  notice  of  the  claim 

Digitized  by  VjOOQIC 


772  Oakes  v.  Ritke. 


First  Department,  April,  1907.  [Vol.  118. 

of  the  Darcy  heirs  to  this  property ;  supposed  that  it  belonged  to 
Clark,  had  the  title  searched,  and  after  discovering  by  said  search 
that  Clark  was  the  record  owner,  received  the  instrument  and  duly 
recorded  it.  The  complaint  in  effect  stated  that  the  Darcy  lieirs 
were  the  owners  of  the  beneficial  interest  in  this  property,  but  that 
Clark  had  legal  title  and  had  made  a  valid  mortgage  thereon,  that 
they  wished  the  court  to  ascertain  the  amount  wliich  this  mortgage 
was  given  to  secure  and  decree  the  payment  thereof  out  of  the  pro- 
ceeds of  the  sale  of  the  property.  Tiiere  was  no  question  raised  in 
the  pleadings  as  to  the  validity  of  the  mortgage  on  the  ground  of 
lack  of  consideration  or  for  any  other  reason.  Its  validity  was 
admitted  by  all  parties. 

These  formal  admissions  in  the  pleadings  bind  the  parties  making 
them.  Under  them  tlie  court  was  confined  to  a  determination  of 
the  fact  that  the  instrument,  upon  its  face  a  deed,  was  in  fact  a 
mortgage,  and  to  the  ascertainment  of  the  amount  due  thereon. 

The  case  having  been  decided  npon  matters  not  in  issue,  the 
appellant  has  not  had  his  day  in  court.  The  judgment  does  not 
follow  the  pleadings,  and  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Patterson,  P.  J.,  Ingraham,  McLaughlin  and  Houghton,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Chandler  A.  Oakes,  Respondent,  v,  Thomas  B.  Eiter,  Appellant, 

Impleaded  with  Murt  K.  Salsbury  and  Othere,  Defendants. 

First  Department,  April  19,  1907. 

Deposition  —  when  examination  upon  interrogatories  matter  of  right. 

In  tlie  absence  of  bad  faith  the  provision  of  section  889  of  the  Code  of  Civil  Pro- 
cedure requiring  the  issuance  of  a  commission  upon  interrogatories  is  manda- 
tory. All  that  is  necessary  to  show  upon  a  motion  for  such  commission  is  that 
the  action  is  one  mentioned  under  section  888  of  the  Code  of  Civil  Procedure 
and  that  the  testimony  of  one  or  more  witnesses  not  within  the  State  is  material 
to  the  applicant. 

The  commission  may  in  a  proper  case  issue  to  examine  a  party  as  well  as  a 
witness. 
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Appeal  by  the  defendant,  Thomas  B.  Riter,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  11th 
day  of  March,  1907,  denying  said  defendant's  motion  for  the 
issuance  of  a  commission  to  take  his  testimony  upon  written 
interrogatories. 

William  M.  Bennett  of  counsel  \McElheny  cfe  Bennett^  attorneys], 
for  the  appellant. 

Albert  I,  Sire^  attorney,  for  the  respondent. 

Clakke,  J. : 

The  defendant  Riter  is  a  non-resident  of  the  State  of  New  York 
and  is  now  without  the  State,  being  in  the  city  of  Pittsburg, 
Pa.,  where  lie  resides.  An  issue  of  fact  has  been  joined  and  the 
testimony  of  the  defendant  is  material.  Said  defendant  applied  to 
the  Special  Term  for  an  order  for  the  issuance  of  a  commission  for 
the  purpose  of  taking  his  testimony  to  be  used  upon  the  trial  upon 
written  interrogatories. 

The  moving  papers  •  set  up  the  necessary  facts  as  prescribed  by 
sections  887  and  888  of  the  Code  of  Civil  Procedure,  and,  in  addi- 
tion thereto,  that  said  Riter  was  seriously  ill  and  confined  to  his  bed 
in  the  city  of  Pittsburg. 

Section  887  provides  that  "  In  a  case  specified  in  the  next  section, 
where  it  appears  by  aflBdavit  on  the  application  of  either  party  that 
the  testimony  of  one  or  more  witnesses  not  within  the  State  is 
material  to  the  applicant,  a  commission  may  be  issued  *  *  *. 
The  applicant  or  any  other  party  to  the  action  may  be  thus  exam- 
ined." Section  888  provides  that  "Such  a  commission  may  be 
issued  *  *  *  5.  Where  an  issue  of  fact  has  been  joined  in  an 
action  pending  in  a  court  of  record  and  the  testimony  is  material  to 
the  applicant  in  the  prosecution  or  defense  thereof."  Section  889 
provides  that  "An  order  *  *  *  must  be  granted  upon  satis- 
factory proof  of  the  facts  authorizing  it  unless  the  court  or  judge 
has  reason  to  believe  that  the  application  is  not  made  in  good  faith 
or  unless  an  order  for  an  open  commission  or  for  taking  depositions 
is  made  as  prescribed  in  this  article*." 

♦Code  Civ.  Proc.  chap.  9,  tit.  3,  art.  2.  —  [Rep. 
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There  is  nothing  in  these  papers  furnishing  a  reason  to  believe 
that  the  application  is  not  made  in  good  faith.  In  tlie  absence  of 
bad  faith  the  provision  is  mandatory.  All  that  is  necessary  to 
appear  to  justify  the  granting  of  the  motion  for  a  commission  is 
that  the  action  should  be  one  mentioned  under  section  888,  and  that 
the  testimony  of  one  or  more  witnesses  not  within  the  State  is  material 
to  the  applicant.     {Laidlaw  v.  Stimson^  67  App.  Div.  545.) 

"  A  commission  may,  in  a  proper  case,  issue  to  examine  a  party 
as  well  as  a  witness  upon  interrogatories  pursuant  to  the  provisions 
of  section  887  of  the  Code  of  Civil  Procedure."  {Ordway  v. 
Radigan^  114  App.  Div.  538.) 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  granted,  with  ten  dollars 
costs. 

Patterson,  P.  J.,  Ingbaham,  Houghton  and  Lambert,  JJ., 
concurred. 

Order  reversed,  with  ten  dollara  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Edmund  Wright,  as  Trustee  in  Bankruptcy  of  Michael  Sampteb 
and  Arnold  Sampter,  Individually  and  as  Copartners,  Doing 
Business  under  the  Finn  Name  of  M.  Sampter,  Sons  &  Company, 
Kespondent,  v.  Jennie  Simon  and  Others,  Appellants. 

First  Department,  April  12,  1007. 

Pleading  —  allegation  that  various  transactions  were  done  pursasint  to 
scheme  to  defraud  creditors. 

A  series  of  acts  involving  different  conveyances  and  fraudulent  Judgments  made 
to  different  parties,  at  different  times,  can  properly  be  the  subject  of  one  bill  in 
equity  by  creditors  to  reach  the  property,  provided  it  be  alleged  that  the  acts 
were  done  pursuant  to  a  single  and  forbidden  scheme. 

A  complaint  which  sets  out  that  such  transactions  were  made  without  considera- 
tion and  with  a  continuing  intent  to  cheat  and  defraud  creditors  is  not  subject 
to  demurrer. 

Appeal  by  the  defendants,  Jennie  Simon  and  others,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
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entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
lltli  day  of  December,  1906,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  New  York  Special  Term,  overruling  tlie 
defendants'  demurrers  to  the  plaintiffs  complaint. 

Zeo  Oj>penheimerj  for  the  appellants. 

Max  J.  KohleVy  for  the  appellant  Virginia  Sampter. 

Abram  /.  ElkuSy  for  the  respondent. 

Lambert,  J. : 

The  courts  of  this  State  have  time  and  time  again  expressed  the 
view  that  a  series  of  acts  involving  different  conveyances  and  fraud- 
ulent judgments  made  to  different  parties  at  different  times  could 
properly  bo  the  subject  of  one  bill  in  equity  to  reach  the  property 
for  creditors,  provided  only  it  was  alleged  that  the  same  was  done 
pursuant  to  a  single  and  forbidden  scheme.  It  is  alleged  that  the 
several  transactions  were  made  without  consideration  and  with  a 
continuing  intent  to  cheat  and  defraud  creditors.  {Brinherhoff  v. 
Brown,  6  Johns.  Ch.  139 ;  Wood  v.  Sidney  S.,  B.  &  F.  Co.,  92 
Hun,  22 ;  Porter  v.  International  Bridge  Co.,  163  N.  Y.  79.)  As 
a  pleading  simply  we  hold  it  to  be  good. 

The  judgment  is  affirmed,  with  costs,  with  leave  to  defendants  to 
withdraw  demurrers  and  to  answer  within  twenty  days,  upon  pay- 
ment of  costs  in  this  court  and  in  the  court  below. 

Patteeson,  p.  J.,  McLauohlin,  Houghton  and  Soorr,  JJ., 
concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  defendants  to  with- 
draw demurrers  and  to  answer  on  payment  of  costs  in  this  court  and 
in  the  court  below. 
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Thomas  A.   MoIntyre,   Appellant,  v.  Elmer  E.   Smathers, 

Respondent. 

First  Department,  April  12,  1907. 

Pleading  —  complaint  stating  action  for  conversion  —  counterclaim  on 
contract  demurrable. 

A  complaint  which  alleges  the  title  to  personal  property  in  the  plaintiff  under  a 
promise  by  the  defendant  to  deliver  it  upon  demand,  that  demand  was  made 
and  refused,  states  an  action  for  conversion  and  a  counterclaim  thereto  founded 
upon  contract  is  subject  to  demurrer. 

Appeal  by  the  plaintiff,  Thomas  A.  McIntyre,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  tlie  county  of  New  York  on  the 
15th  day  of  January,  1907,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  overruling  the 
plaintiff's  demurrer  to  a  counterclaim  set  up  in  the  defendant's 
answer. 

The  defendant  sets  up  a  counterclaim  founded  upon  contract. 

Maurice  Leon^  for  the  appellant. 

John  M.  Stearns^  for  the  respondent. 

Lambeet,  J. : 

If  the  complaint  sets  out  an  action  on  contract  then  the  counter- 
claim may  be  litigated  in  this  action  under  subdivision  2  of  section 
501  of  the  Code.  If,  on  the  contrary,  it  is  in  tort  the  judgment 
must  be  reversed.  The  complaint  alleges  the  title  to  the  personal 
property  in  the  plaintiff  under  a  promise  by  defendant  to  deliver  it 
upon  demand.  Demand  was  made  and  refused.  It  is  clearly  a  case 
where  possession  by  the  defendant  until  demand  made  was  rightful, 
but  the  detention  after  demand  is  wrongful,  and  it  amounted  to  a 
conversion  at  the  election  of  the  plaintiff.  The  title  to  the  personal 
property  in  question  is  placed  in  the  plaintiff  by  the  allegations  of 
the  complaint,  with  the  right  of  possession  upon  demand.  It  must 
be  apparent  that  a  refusal  to  surrender  possession  as  an  incident  to 
the  title  constituted  conversion. 
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The  interlocutory  judgment  should  be  reversed,  with  costs,  and 
demurrer  sustained,  with  costs,  with  leave  to  defendant  to  amend 
within  twenty  days  after  entry  of  order  and  payment  of  costs. 

Pattebsobt,  p.  J.,  MoLauqhun,  Houghton  and  Scott,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  defendant  to  amend  on  payment  of  costs  in  this 
court  and  in  the  court  below. 


Abthub  H.  "Wadick,  Appellant,  v.  Malinda  G.  Mace,  Respondent. 

First  Department,  April  19,  1907. 

Vendor  and  purchaser  —  contract  sufficient  to  warrant  specific  perform- 
ance —  when  vendee  entitled  thereto  —  equitable  powers  of  court. 

Requirements  of  a  conti-act  to  sell  lands  sufficient  to  authorize  decree  of  specific 
performance  stated. 

Although  the  fact  that  a  title  tendered  may  Impose  a  law  suit  upon  the  vendee 
to  establish  the  boundaries  is  not  an  incumbrance  in  a  legal  sense,  the  tender 
of  such  deed  is  not  a  compliance  with  a  contract  of  sale  requiring  a  "proper 
deed  "  assuring  the  grantee  a  fee  simple  free  from  all  incumbrances. 

A  contract  to  give  a  "  proper  deed"  calls  for  a  marketable  title,  which  is  defined 
as  one  free  from  reasonable  doubt,  and  a  title  which  must  be  defended  by  liti- 
gation is  not  free  from  doubt. 

When  a  vendor  has  agreed  to  convey  by  proper  deed  a  title  in  fee  simple  free 
from  all  incumbrances  by  specific  metes  and  bounds  and  it  develops  that  by 
the  bounds  described  access  to  other  property  of  the  vendor  would  be  cut  off, 
the  vendee  does  not  thereby  lose  his  right  to  specific  performance  and  is  not 
in  default  by  reason  of  a  refusal  to  accept  a  deed  which  fails  to  set  out  the 
boundaries  agreed  upon. 

M  seems,  that  under  such  circumstances  a  court  of  equity  in  the  exercise  of  its 
discretion  may  not  compel  the  execution  of  a  deed  which  will  cut  off  the 
grantor  from  access  to  other  lands,  but  may  order  a  reference  to  determine  an 
equitable  performance  of  the  contract  which  will  be  fair  to  both  parties. 

Appeal  by  tlie  plaintiflF,  Arthur  H.  "Wadick,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  17th  day  of  July, 
1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  dismissing  the  complaint  upon  the  merits. 
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Arthur  H.  Wadick,  the  plaintiff,  appeals  from  a  judgment  in 
favor  of  the  defendant,  Malinda  G.  Mace,  in  an  action  for  the 
specific  performance  of  a  contract.  The  material  parts  of  the 
contract  are  here  set  out : 

"  Agreement  made  the  26th  day  of  January,  1905,  between  Malinda 
G.  Mace,     *    *    *    party  of  the  first  part,  and  Arthur  II.  Wadick, 

*  *  *  party  of  the  second  part,  in  manner  following :  The  said 
party  of  the  first  part,  in  consideration  of  the  sum  of  $115,000,  to  be 
fully  paid  as  hereinafter  mentioned,  hereby  agrees  to  sell  unto  the 
said  party  of  the  second  part  all  that  certain  tract  of  land  situate, 
lying  and  being  in  what  was  formerly  the  town  of  Westchester 

*  *  *  but  now  a  part  of  the  Twenty-fourth  Ward,  Borough  of 
the  Bronx  *  *  *  and  known  as  the  most  southerly  twenty  (20) 
acres  of  the  Levi  II.  Mace  Farm,  nearest  Bronxdale,  and  running 
from  the  White  Plains  Road  to  Boston  Road  and  bounded  and 
described  as  follows :  Northerly  by  the  remaining  portion  of  the 
said  Levi  II.  Mace  Farm ;  easterly  by  the  Boston  Road  ;  southerly 
by  the  Wolff  Estate,  and  westerly  by  the  White  Plains  Road. 

"  And  the  said  party  of  the  second  part  hereby  agrees  to  purchase 
said  premises  at  the  said  consideration  of  $115,000,  and  to  pay  the 
same  as  follows :  $1,000  upon  the  signing  of  the  within  contract, 
the  receipt  whereof  is  hereby  acknowledged  ;  $27,750  in  cash  upon 
the  closing  of  title  and  delivery  of  deed.  The  balance  of  $86,250 
to  be  secured  by  a  purchase-money  mortgage  upon  said  premises  to 
bear  interest  at  the  rate  of  five  (5)  per  centum  per  annum,  payable 
semi-annually,  and  to  run  for  a  term  of  five  (5)  years." 

It  was  further  provided  that  if  the  party  of  the  second  part 
made  default,  that  then  the  contract  ceased,  and  the  deposit  of 
$1,000  should  be  retained  by  the  party  of  the  first  part  as  and  for 
liquidated  damages,  and  no  suit  should  be  maintained  for  specific 
performance  or  damages,  and  "  the  said  party  of  the  first  part,  on 
receiving  such  payment  of  $115,000,  at  the  time  and  in  the  man- 
ner above  mentioned,  shall  at  her  own  proper  costs  and  expenses, 
execute,  acknowledge  and  deliver,  or  cause  to  be  executed,  acknowl- 
edged and  delivered  to  the  said  party  of  the  second  part,  or  to  his 
assigns,  a  proper  deed  containing  a  general  warranty  and  the  usual 
full  covenants  for  the  conveying  and  assuring  to  him  or  them  the  fee 
simple  of  the  said  premises,  free  from  all  encumbrance,  except  any 
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tax  or  assessment  becoming  a  lien  after  the  date  of  this  agreement, 
*     *     *     which  deed  shall  be  delivered  on  or  before  the  27th  day 
of  March,  1905,  at  twelve  o'clock,  noon,  at  the  office  of  Arthur  II. ' 
Wadick." 

On  the  4:th  day  of  March,  1905,  the  party  of  the  second  part  paid 
to  the  party  of  the  first  part  $500  for  an  extension  of  thirty  days. 
After  the  delivery  of  the  contract,  the  party  of  the  first  part  agreed 
to  have  made  a  survey  of  the  twenty  acres,  so  as  to  locate  the  same 
by  a  definite  boundary.  That  was  never  done.  After  much  delay 
the  party  of  the  first  part  tendered  to  the  plaintiff  a  deed  containing 
the  identical  description  set  out  in  the  contract.  This  was  refused 
by  the  party  of  the  second  part. 

This  action  was  then  brought,  and  upon  the  trial  the  court  dis- 
missed tlie  complaint  upon  the  merits.  From  the  judgment  there- 
upon entered,  the  plaintiff  appeals  to  this  court. 

Ernest  Hall^  for  the  appellant. 
Ralph  Ilichox^  for  the  respondent. 

Lambert,  J. : 

The  contract  in  question  meets  all  the  requirements  which  the 
courts  have  laid  down  for  the  exercise  of  equitable  power  of  enforc- 
ing specific  performance.  These  requirements  are  summarized  by 
Mr.  Pomeroy  in  his  work  on  Equity  Jurisprudence  (3d  ed., 
§  1405),  as  follows :  "  It  (the  contract)  must  be  upon  a  valuable 
consideration.  It  must  be  reasonably  certain  as  to  its  subject  matr 
ter,  its  stipulations,  its  purposes,  its  parties,  and  the  circumstances 
under  which  it  was  made.  It  must  be,  in  general,  mutual  in  its 
obligation  and  in  its  remedy.  The  contract  must  be  free  from  any 
fraud,  misrepresentation  even  though  not  fraudulent,  mistake  or 
illegality.  *  *  *  The  contract  must  be  perfectly  fair,  equal  and 
just  in  its  terms  and  in  its  circumstances.  The  contract  and  the 
situation  of  the  parties  must  be  such  that  the  remedy  of  specific 
performance  will  not  be  harsh  or  oppressive.  The  vendor's  title 
must  be  free  from  reasonable  doubt." 

The  defendant  does  not  suggest  that. the  contract  is  lacking  in  any 
of  these  elements.  It  certainly  is  npon  a  valuable  consideration,  for 
the  plaintiff  paid  $1,000  upon  the  making  and  delivery  of  the  con- 
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tract,  and  subsequently  paid  $500  to  secure  an  extension  of  the  time 
of  performance.  It  is  certain  as  to  its  subject-matter.  It  is  mutual 
in  its  requirements  and  its  remedies.  The  obligation  on  the  part  of 
the  defendant  is  to  deliver  "a  proper  deed"  upon  the  payment  of 
the  sums  agreed  upon  and  the  execution  and  delivery  of  a  purchase- 
money  mortgage,  and  the  obligation  of  the  plaintiflE  is  to  make  such 
payments  and  to  accept  "  a  proper  deed,"  or  in  default  of  such 
performance,  to  forfeit  the  payment  of  $1,000  which  he  made  upon 
the  delivery  of  the  contract.  It  is  true  that  the  plaintiflE  has  a  right 
of  action  for  specific  performance,  and  that  the  defendant  has  waived 
her  corresponding  right  by  stipulation,  but  in  lien  thereof  there  was 
secured  to  her  $1,000  for  an  option  on  the  premises  for  a  limited 
time.  On  the  default  of  the  plaintiflF,  she  was  entitled  to  retain 
the  $1,000,  and  end  her  obligation  under  the  contract.  On  the 
default  of  the  defendant,  the  plaintiff  was  left  to  his  remedies 
in  the  courts.  Plainly  stated,  then,  we  have  a  contract  for  "  the 
most  southerly  twenty  (20)  acres  of  the  Levi  H.  Mace  Farm,"  at  a 
given  price  per  acre  aggregating  $115,000.  No  one  intimates 
that  there  was  any  mistake  about  this,  though  it  developed  upon  the 
trial  of  the  action  that  when  the  defendant  came  to  make  an  inves- 
tigation, it  was  found  that  the  "  most  southerly  twenty  (20)  acres  of 
the  Levi  H.  Mace  Farm  "  carried  the  northern  boundary  over  a  certain 
highway  known  as  Bleeker  street  or  Allerton  avenue,  and  that  this 
would  operate  to  cut  the  defendant's  remaining  property  off  from 
the  highway  for  a  considerable  distance.  But  the  defendant  knew 
of  this  highway ;  she  had  been  paid  by  the  city  of  New  York  for 
the  very  premises  involved  in  the  change  of  this  highway  several 
years  before,  and  the  roadway  was  in  course  of  construction  at  the 
time  the  contract  was  executed.  There  is  nothing  to  show  that  the 
plaintiff  knew  of  this  situation  more  than  the  defendant,  and  while 
it  is  probably  true  that  the  parties  at  the  time  of  making  the  con- 
tract did  not  contemplate  the  result  as  later  disclosed,  there  is  no 
valid  reason,  even  if  that  be  true,  why  the  plaintiff  should  be  denied 
the  benefits  of  his  contract  as  to  all  of  this  property,  which  has  con- 
cededly  increased  in  value  since  he  assumed  the  risks  of  the  purchase. 
The  result  of  the  judgment,  as  it  now  stands,  is  to  permit  the  defend- 
ant to  violate  the  obligation  of  her  contract  to  the  detriment  of  the 
plaintiff,  who  has  been  and  still  is  ready  to  perform  his  part  of  the 


Digitized  by  VjOOQIC 


Wadick  v.  Mace.  781 


App.  Div.]  First  Department,  April.  1907. 

agreement.  In  fairness  and  in  equity,  the  plaintiff  has  a  right  to 
the  benefits  of  his  contract.  He  paid  $1,000  down,  and  subsequently 
paid  $500  for  the  privilege  of  having  the  time  extended,  and  if  he 
had  not  been  prepared  to  perform  his  contract  within  a  reasonable 
time,  he  would,  by  the  terms  of  his  agreement,  have  forfeited  the 
deposit  of  $1,000,  and  it  may  be  of  the  $500,  while  if  the  defend- 
ant is  called  upon  to  specifically  perform  her  contract,  she  will  only 
be  accepting  the  amount  of  money  which  she  agreed  was  a  fair  price 
for  the  twenty  acres  involved  in  the  transaction. 

It  developed  upon  the  trial  that  the  defendant,  after  discovering 
the  fact  that  the  northerly  boundary  would  carry  the  line  north 
of  the  highway,  put  off  the  time  of  closing  title,  and  finally  tendered 
the  plaintiff  a  deed  in  the  language  of  the  agreement,  which  failed  . 
to  define  the  northern  boundary ;  and  this  is  made  the  basis  of  the  ( 
decision  adverse  to  the  plaintiff  by  the  learned  court  at  Special 
Term.  The  opinion  says  that  "  under  the  circumstances  presented, 
the  defendant  performed  her  whole  duty  in  tendering  to  the  plain- 
tiff a  deed  in  accordance  with  the  terms  of  their  contract.  Upon 
his  failure  to  perform  upon  his  part,  she  was  entitled  to  terminate 
their  relations."  It  seems  to  us  that  this  completely  ignores  the 
rights  of  the  plaintiff.  The  deed,  in  the  language  of  the  contract, 
was  not  "  in  accordance  witli  the  terms  of  their  contract,"  for  the 
terms  of  their  contract  required  that  the  defendant  should  deliver 
to  the  plaintiff  or  his  assigns  "  a  proper  deed  *  *  *  for  the 
conveying  and  assuring  to  him  or  them  the  fee  simple  of  the  said 
premises,  free  from  all  encumbrance."  Counsel  for  respondent,  in 
his  brief,  concedes  that  the  deed  tendered  would  have  to  depend 
upon  judicial  construction  to  identify  the  premises  conveyed.  Cer-  I 
tainly  such  a  deed  was  not  what  the  parties  had  in  mind  in  the  use 
of  this  language.  The  respondent's  brief,  after  practically  con- 
ceding that  the  purpose  of  the  defendant  was  to  back  out  of  her  con- 
tract when  she  found  that  the  premises  would  reach  north  of  the 
highway,  says :  "  It  did  not  seem  to  defendant's  attorney  that  plain- 
tiff was  entitled  to  an  election  as  to  what  he  would  take,  and  plaintiff 
was  tendered  a  deed  in  the  language  of  the  agreement,  accepting 
which  he  might  have  a  judicial  construction  of  the  description,  or  if 
he  was  unwilling  or  unable  to  take  up  his  option,  he  might  receive 
back  his  money  and  the  matter  be  ended.     *    *     *     On  the  other 
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liaud,  this  solution  was  apparently  fair  to  defendant,  no  change  in 
values  haying  taken  place,  and  a  judicial  construction  of  the  descrip- 
tion presumably  protecting  defendant's  rights."  But  why,  if  the 
plaintiff  was  unable  or  unwilling  to  take  up  his  option,  should  he 
receive  his  money  back?  IIis  contract  provided,  if  he  failed  to 
perform,  that  this  money  should  be  forfeited  to  the  defendant,  but 
the  latter  actually  sent  him  a  check  for  the  advances  made,  which  was 
returned  to  the  sender,  and  this  court  is  asked  to  sanction  the  doctrine 
that  the  tender  of  a  deed  which  concededly  imposed  the  burden  of  a 
law  suit  upon  the  plaintiff  to  establish  his  right  was  the  tender  of 
"  a  proper  deed  *  *  *  for  the  conveying  and  assuring  to  him  or 
them  the  fee  simple  of  the  said  premises,  free  from  all  encum- 
brance." While  it  is  probably  true  tliat  the  entailing  of  an  action 
in  the  courts  would  not  be  an  incumbrance  in  a  strict  legal  sense,  it 
would,  nevertheless,  be  a  decided  disadvantage,  and  a  deed  involv- 
ing such  a  result  would  not  constitute  "  a  proper  deed."  The  fair 
construction  of  the  language  is  that  the  defendant  will  give  "  a 
proper  deed,"  and  thereby  convey  a  marketable  title,  and  this 
has  been  judicially  defined  to  be  "  one  that  is  free  from  reason- 
able doubt."  There  is  reasonable  doubt  when  there  is  uncer- 
tainty as  to  some  fact  appearing  in  the  course  of  its  deduction, 
and  the  doubt,  of  course,  must  be  such  as  to  affect  tlie  value 
of  the  land,  or  will  interfere  with  its  sale.  A  purchaser  is  not 
to  be  compelled  to  defend  by  litigation.  He  should  have  a 
title  that  will  enable  him  to  hold  his  land  in  peace,  and,  if  he 
wishes  to  sell  it,  be  reasonably  sure  that  no  fault  or  doubt  will 
arise  to  disturb  its  market  value.  {Vbught  v.  WiUiainSy  120 
N.  Y.  253,  257.)  A  deed  in  the  language  of  the  contract  is 
not  such  a  deed  as  the  plaintiff  contracted  for,  and  the  defend- 
ant, never  having  been  ready  and  willing  to  tender  "a  proper 
deed,"  the  plaintiff  could  not  be  in  default,  even  though,  as 
urged  by  the  respondent,  he  did  not  have  the  necessary  funds 
on  the  day  when  the  transaction  was  to  be  closed.  The  obliga- 
tion of  the  plaintiff  to  make  further  payments  was  contingent 
upon  the  defendant's  being  able  and  willing  to  tender  a  proper 
deed,  and  until  that  was  done  the  plaintiff  could  not  be  in 
default.  {Glenn  v.  Bossier^  156  N".  Y.  161.)  Apart  from  the  legal 
conclusion  that  the  plaintiff  was  not  in  default,  it  is  apparent  that 
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the  defendant  did  not  consider  liim  in  defanlt,  and  tliat  is  evidenced 
by  the  effort  to  refund  iiis  money  when,  nnder  the  terms  of  his  con- 
tract, the  money  belonged  to  her  if  the  plaintiff  neglected  or  refused 
to  perform  his  part  of  the  contract.  In  this  view  of  the  case,  it  is 
not  important  to  consider  whether  the  defendant  did  or  did  not 
agree  to  furnish  a  survey.  Slie  never  tendered  a  proper  deed  of 
the  premises  which  the  plaintiff  contracted  to  purchase  and  she  to 
sell,  and  whatever  right  she  may  have  had  to  a  reformation  of  the 
contract,  upon  the  ground  of  mistake  as  to  the  effect  of  the  sale  of 
the  most  southerly  twenty  acres  of  tlie  farm,  she  has  no  right  to 
deprive  the  plaintiff  of  all  the  benefits  of  his  investment  and  his 
foresight  in  purchasing  the  property.  It  may  te,  in  the  exercise  of 
sound  discretion,  that  the  trial  court  upon  a  retrial  will  not  compel 
execution  of  the  contract  by  directing  a  conveyance  which  will 
include  a  strip  of  land  north  of  Bleeker  street,  for  the  obvious  rea- 
son that  the  parties  did  not  have  that  in  contemplation  at  the  time 
of  making  the  contract  of  sale.  They  no  doubt  acted  upon  the 
assumption  that  a  conveyance  of  the  southerly  twenty  acres  would 
carry  the  northerly  line  to  the  southerly  boundary  of  Bleeker  street 
or  some  point  south  of  it.  This  is  matter  to  appear  by  the  conduct 
of  the  parties.  Upon  a  discovery  that  a  conveyance  of  the  twenty 
acres  would  extend  the  line  about  fifteen  feet  north  of  Bleeker 
street,  the  vendor  refused  to  convey  by  definite  boundaries,  and  the 
vendee  offered  to  take  a  conveyance  which  would  locate  the  line  on 
the  southerly  line  of  Bleeker  street  and  take  compensatory  land  at 
some  other  point.  It  is  the  highest  function  of  equity  to  carry  into 
effect  the  intention  of  parties,  where  it  can  be  done  upon  terms  of 
equality.  Support  for  such  a  determination  as  above  indicated  is 
also  found  in  the  well-settled  principle  of  equity,  that  specific  per- 
formance will  not  be  decreed  where  its  effect  will  be  harsh,  oppres- 
sive or  damaging  to  one  far  beyond  the  benefits  conferred  upon 
another.  In  this  case  it  is  apparent  that  the  deprivation  of  street 
frontage  to  the  remaining  land  of  the  vendor  would  impose  injury 
and  damage  incalculably  in  excess  of  benefits  to  be  derived  by  the 
vendee.  It  may  be  assumed  as  a  fact  resulting  from  the  situation 
that  a  strip  about  fifteen  feet  wide  north  of  Bleeker  street  would 
not  be  of  any  value  to  the  vendee,  while  its  loss  to  the  vendor  would 
destroy  the  market  value  of  lands  lying  north  of  it. 
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These  considerations  are  for  the  hiitial  court.  Upon  the  trial  had 
the  court  held  that  a  tender  of  a  deed  in  the  language  of  the  con- 
tract was  a  tender  of  performance  by  the  vendor,  and  its  refusal  by 
the  vendee  operated  to  discharge  the  obligations  of  the  parties  to 
the  contract.  By  this  decision  and  the  judgment  following  it  the 
defendant  was  given  affirmative  relief  upon  her  contract  obligations 
upon  mere  denial  of  some  of  the  incidental  allegations  of  the  com- 
plaint, and  as  to  all  of  which,  so  far  as  they  are  material,  tlie  evi- 
dence supports  the  contention  of  the  plaintiff.  This  she  is  clearly 
not  entitled  to ;  she  owes  the  plaintiff  some  duties  under  her  contract, 
no  part  of  which  she  has  in  good  faith  performed. 

Upon  the  pleadings  and  proof  taken,  the  plaintiff  is  entitled  to 
some  substantial  measure  of  relief,  and  the  case  is  returned  to  the 
court  of  equity,  where  tlie  parties  may  be  heard  upon  the  equities. 
The  questions  under  discussion  have  been  sufficiently  raised  by 
exceptions,  and  the  conclusion  is  reached  that  the  judgment  appealed 
from  should  be  reversed  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event.  If  the  wisdom  of  the  trial  court  so 
suggests,  the  English  rule,  approved  in  Phillips  v.  Thompson  (1 
Johns.  Ch.  131,  150),  of  appointing  a  referee  to  work  out  and 
report  a  scheme  of  equitable  performance  of  the  contract,  may  be 
adopted. 

Patterson,  P.  J.,  Inqraham,  Clarke  and  Houghton,  J  J., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Veryl  Preston,  Appellant,  v.  -^tna  Insurance  Company, 

Respondent. 

First  Department,  April  5,  1907. 

Insurance  — fire  insurance  on  motor  vehicle  —  contract  construed. 

Under  a  policy  of  fire  insurance  upon  an  automobile  indemnifying  against  damage 
by  fire,  except  damage  **  caused  by  fire  originating  within  the  vehicle,"  the 
insured  is  entitled  to  indemnity  for  a  loss  caused  by  the  ignition  of  gasoline 
liberated  by  the  overturning  of  the  vehicle,  which  ignition  was  caused  by  a 
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lighted  lamp  attached  to  the  exterior  of  the  vehicle.  Such  Are  does  not  origi- 
nate within  the  vehicle  within  the  meaning  of  the  policy. 

If  a  priivision  of  a  policy  is  susceptible  of  two  constructions,  so  that  reasonable 
men  would  differ  as  to  its  meaning,  that  construction  most  favorable  to  the 
insured  will  be  adopted,  especially  where  the  liability  of  the  insurance  company 
is  general  and  a  fire  is  sought  to  be  brought  within  an  exception  to  the  general 
liability. 

Clarke,  J.,  dissented. 

Appeal  by  the  plaintiff,  Veryl  Preston,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  ofBce  of 
the  clerk  of  the  county  of  New  York  on  the  29th  day  of  Novem- 
ber, 1905^  upon  the  report  of  a  referee,  dismissing  the  complaint 
upon  the  merits. 

Graham  Sumner^  for  the  appellant. 

Ernest  A,  Cardozo,  for  the  respondent. 

Inoraham,  J. : 

The  plaintiff  was  the  owner  of  an  automobile  valued  at  $16,000, 
on  whicli  the  defendant  issued  a  policy  of  insurance  by  which  the 
plaintiff  was  insured  for  one  year,  from  the  10th  day  of  October, 
1901,  "  against  all  direct  loss  or  damage  by  fire,  except  as  hereinaf- 
ter provided  to  an  amount  not  exceeding  Sixty-five  hundred  dollars," 
providing  that  "  It  is  understood  and  agreed  that  this  policy  does 
not  cover  loss  or  damage  caused  by  fire  originating  within  the 
vehicle."  The  referee  found  the  issuing  of  tlie  policy;  that  the 
plaintiff  was  the  owner  of  the  automobile ;  that  on  the  night  of 
July  26,  1902,  this  automobile  in  charge  of  the  plaintiff's  chauffeur 
while  going  from  Pleasure  Bay  to  Monmouth,  N.  J.,  ran  off 
the  road  whicli  it  was  traversing  into  a  ditch  at  the  side  of  the  road  ; 
that  after  tlie  accident  the  automobile  lay  partly  in  the  ditch ;  that 
the  automobile  carried  two  kerosene  lamps  on  either  side  of  the 
dashboard,  attached  to  projecting  iron  or  steel  brackets,  a  socket  in 
the  lamp  fitting  over  the  bracket  and  the  lamp  being  made  fast  by 
means  of  a  bolt  and  nut,  tightening  a  clamp,  one  lamp  being  about 
two  inches  above  the  water ;  that  both  of  these  lamps  were  lighted 
at  the  time  of  the  accident;  that  the  automobile  was  driven  by 
gasoline  vapor  which  was  carried  in  a  tank  under  the  forward  seat 
of  the  automobile ;  that  after  the  accident  the  gasoline  could  be 
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heard  dripping  on  the  water  in  the  ditch,  and  the  stnell  of  gasoline 
vapor  was  distinguishable ;  that  shortly  after  the  accident  a  dull 
sound  was  heard  and  a  column  of  smoke  rose  from  the  automobile, 
from  which  flames  broke;  that  the  chauffeur,  who  was  left  in  charge 
of  the  automobile,  was  found  on  the  ground  across  the  ditch  and 
beyond  a  barbed  wire  fence  on  the  further  side,  his  clothes  torn,  liis 
arm  bare  and  his  arm  and  both  hands  burned,  and  the  gasoline  on  the 
water  about  the  automobile  was  found  in  flames.  One  of  the  persons 
in  the  automobile  at  the  time  of  the  accident  testified  that  "  on  the  way 
back  from  Little  Silver  to  Pleasure  Bay,  Raonl  (the  chauffeur)  went 
off  the  road  and  into  the  ditch.  *  *  *  The  machine  came  to  a 
standstill  at  an  angle  *  *  *  of  about  forty  degrees ; "  that  before 
he  left  the  automobile  he  noticed  that  gasoline  was  escaping  from  the 
automobile ;  that  he  started  for  assistance,  and  when  lie  came  back 
the  automobile  was  blazing;  that  the  fire  lasted  a  half  or  three- 
quarters  of  an  hour;  that  from  the  time  the  witness  left  the  auto- 
mobile until  his  return  was  about  fifteen  minutes;  that  when  he 
returned  the  chauffeur  was  in  a  lot  across  the  ditch,  his  hands  were 
burned,  but  was  able  to  walk.  Wilson,  another  of  the  persons  in  this 
automobile,  testified  that  there  was  a  big  searchlight  that  was  not 
lighted,  and  there  were  two  other  lights  on  the  side  that  were  lighted  ; 
that  after  the  automobile  stopped  and  was  still  in  the  ditch  one  of 
the  side  lamps  was  burning ;  that  the  witness  started  to  get  some 
horses  to  pull  the  automobile  out  of  the  ditch ;  that  he  got  about  a 
couple  of  hundred  feet  from  the  automobile  when  he  heard  some- 
thing go  off,  and  he  looked  back  and  the  whole  place  was  on  fire; 
that  no  one  struck  a  match  near  the  machine  that  he  saw.  Stone, 
another  person  in  the  niachine  at  the  time,  testified  that  after  the 
accident  he  went  to  get  a  team  of  horses ;  that  he  saw  that  the  two 
oil  lamps  on  the  side  of  the  dashboard  were  burning;  that  he  also 
smelled  gasoline;  that  the  water  was  about  two  and  one-half  inches 
below  the  base  of  the  lamp  on  the  right-hand  side,  and  that  the 
lamp  was  burning;  that  when  he  left  with  Newhouse  the  chauffeur 
was  fussing  around  the  right-hand  lamp,  the  one  near  the  water; 
that  the  witness  and  Newhouse  then  walked  away  about  100  feet, 
when  they  heard  a  muffled  sound  an  1  turned  and  saw  a  black  cloud 
and  then  flames  followed,  the  autom<»bile  was  in  flames ;  chat  when 
the  witness  came  back  to  the  automobile  the  lights  were  out 
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Assuming  that  this  iire  was  coininunicated  from  the  light  in  one 
of  tlie  lamps  to  the  gasoline  on  tlie  water,  the  only  cause  of  the  fire 
whicii  is  apparent,  tlie  question  is  whether  the  fire  that  was 
communicated  from  the  lamps  to  the  giisoline  on  the  water  was  a 
fire  "  originating  within  the  vehicle."  I  think  it  was  not.  The 
motive  power  of  these  vehicles  is  the  gas  generated  by  the  com- 
bustion of  gasoline  vapor  in  a  chamber  inside  the  vehicle.  The 
gasoline  tank  is  under  the  front  seat  and  the  machinery  in  front  of 
the  front  seat.  While  it  might  be  said  that  the  lamps  and  other 
appliances  on  the  outside  of  the  vehicle,  and  which  are  affixed  to  it, 
would  be  a  part  of  the  vehicle,  certainly  none  of  them  are  inside  the 
vehicle,  and  not,  therefore,  within  the  vehicle.  Using  this  highly 
inflammable  substance,  gasoline,  exploded  by  electric  sparks,  exposed 
the  machine  to  danger  of  the  gasoline  in  the  tank  exploding  and 
setting  fire  to  the  vehicle,  and  for  such  a  fire  the  defendant  was  not 
to  be  liable,  as  such  a  fire  would  undoubtedly  originate  within  the 
machine  ;  but  the  lamp  was  not  within  the  vehicle,  but  was  outside 
it,  nor  was  the  gasoline  that  ignited,  and  from  whicli  the  fire  origi- 
nated, within  the  vehicle.  If  the  gasoline  had  not  escaped  from 
within  the  vehicle,  it  is  quite  evident  tliat  there  would  have  been 
no  fire.  The  defendant  was  responsible  for  any  damage  caused  to 
the  machine  by  reason  of  the  burning  of  the  gasoline,  whether  it 
was  in  the  tank  or  had  leaked  from  the  tank,  provided  the  fire  did 
not  originate  within  the  vehicle.  I  suppose  there  would  have  been 
no  donbt  that  if  the  gasoline  on  the  water  in  consequence  of  this 
accident  had  been  ignited  by  a  match  or  other  light  disconnected 
with  the  machine  the  defendant  would  have  been  liable,  and  the 
fact  that  the  fire  was  communicated  to  the  gasoline  by  a  lamp 
screwed  on  to  the  outside  of  the  vehicle  did  not  make  it  a  fire 
originating  within  the  vehicle.  It  is  settled  that  if  a  provision  in  a 
pjilicy  is  suscej)tible  of  two  constructions,  so  that  reasonable  men  on 
reading  the  contract  would  differ  as  to  its  meaning,  that  construc- 
tion will  be  adopted  which  is  most  favorable  to  the  insured  {Rick- 
ersoth  V.  Hartford  Fire  Ins,  Co.^  14:9  N.  Y.  307;  Michael  v. 
Prussian  jVat.  Ins.  Co.^  171  id.  25),  and  this  rule  is  particularly 
applicable  where  the  liability  of  the  insurance  company  is  general 
and  a  fire  is  sought  to  be  brought  within  an  exception  to  the  gen- 
eral liability  to  discharge  the  insurer.    In  snch  a  case  *^ effect  should 


Digitized  by  VjOOQIC 


788  I^RESTON  V.  Union  Assurance  SociBTir. 


First  Department,  April,  1907.  [Vol.  lia 

be  given  to  any  clause  exempting  him  from  liability  only  where  the 
case  falls  clearly  within  the  exception,  and  that  the  doubt  should  be 
resolved  against  the  company."  {Devitt  v.  Providence  Washing- 
ton  Ins.  Co.,  61  App.  Div.  390 ;  aflfd.,  173  K  Y.  17.  See,  also, 
Griffey  v.  jV.  3  .  Cent,  Ins.  Co.^  100  id.  417;  Imjyerial  Fire  Ins. 
Co.w  Coos  County,  151  U.  S.  452.) 

It  seems  to  me,  therefore,  that  this  fire  was  not  within  the 
exception,  and  that  the  plaintiff  was  entitled  to  recover. 

It  follows  that  tlie  judgment  appealed  from  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Patterson,  P.  J.,  Laughlin  and  Scott,  J  J.,  concurred ;  Clarke, 
J.,  dissented. 

Judgment  reversed,  new  trial" ordered  before  another  referee, 
costs  to  appellant  to  abide  event.     Settle  order  on  notice. 


Veryl  Preston,  Appellant,  v.  Union  Assurance  Sooibttt, 

Respondent. 

First  Department,  April  5,  1907. 

Insurance  —  fire  insurance  on  motor  vehicle  —  contract  construed. 

Under  a  policy  of  fire  insurance  upon  an  automobile,  providing  that  the  insurer 
is  not  liable  for  fire  "originating  in  the  automobile  itself,"  the  insured  may 
recover  damages  caused  by  gasoline  liberated  by  an  accident  and  ignited  by  a 
lamp  attached  to  the  exterior  of  the  vehicle. 

Clahke,  J.,  dissented. 

Appeal  by  the  plaintiff,  Veryl  Preston,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  28th  day  of  November, 
1905,  upon  the  report  of  a  referee,  dismissing  the  complaint  upou 
tlie  merits. 

Graham  Sumner,  for  the  appellant. 

Charles  I).  Cleveland^  for  the  respondent. 
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Ingraham,  J. : 

The  same  question  is  presented  in  this  ease  as  in  Preston  v. 
JE^t/ia  Im.  Co,  (118  Ap\).  Div.  784,)  decided  herewith.  There  is  a 
slight  difference  in  the  form  of  the  exception,  which  in  this  case  is  as 
follows  :  "  It  is  a  condition  of  this  policy  that  this  company  is  not 
liable  for  any  lessor  damage  to  an  automobile,  any  of  its  parts  or  its 
contents  insured  under  tliis  policy  caused  by  fire  originating  in  the 
automobile  itself."  It  seems  to  me  tliat  the  reasonable  construction 
of  this  clause  as  in  the  ^t7ia  Ins.  Co.  case  is  that  the  exception  is  to 
relate  to  a  tire  the  exciting  cause  of  which  proceeds  from  the  vehicle 
itself,  and  not  from  the  outside.  That  tliis  was  the  construction  that 
the  insurance  company  itself  gave  to  this  policy  is  shown  by  the  fact 
that  the  assured  warranted  that  the  filling  of  the  reservoir  of  an 
automobile  was  to  take  place  by  daylight  only  ;  for,  if  the  exception 
covered  a  fire  caused  in  consequence  of  the  ignition  of  this  gasoline 
in  any  other  way,  except  in  the  interior  of  the  machine,  such  a  war- 
ranty would  have  been  quite  unnecessary.  It  follows  that  the  judg- 
ment appealed  from  is  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

Patterson,  P.  J.,  Laughlin  and  Scott,  J  J.,  concurred  ;  Clarke, 
J.,  dissented. 

Judgment  reversed,  new  trial  ordered  before  another  referee, 
costs  to  appellant  to  abide  event.     Settle  order  on  notice. 


George  G.  Dewsnap,  Respondent,  v.  Moses  MArniEws  and  Moses 
Valenstein,  Api)ellants. 

Irving  Baciiracu  and  Isaac  Schmeidler,  Appellants. 
First  Department,  April  19,  1907. 

Practice  —  order  resettled  to  show  moving  parties. 

When  a  motion  is  made  to  vacate  an  order  appointing  a  recti ver  in  an  action  of 
foreclosure  and  asking  Uiat  tlK)  nvoving  parties  be  brought  in  to  defend,  tlie 
order  denying  the  application  shoiikl  state  that  the  motion  was  made  on  behalf 
of  the  moving  parties,  and  slwuld  be  resettled  to  show  that  fact. 
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Appeal  by  the  defendants,  Moses  Matthews  and  another,  and 
by  Irving  Bachrach  and  anotlier,  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  29th  day  of 
January,  1907,  denying  the  appellants'  motion  to  resettle  a  prior 
order  so  as  to  show  that  the  motioti  which  it  denied  was  made  on 
behalf  of  the  defendants  Matthews  and  Valenstein,  and  also  oh  behalf 
of  Irving  Bachrach  and  Isaac  Schmeidlcr. 

Paul  Gross,  attorney  [^Herman  Kahn  on  the  brief],  for  the 
appellants. 

Alfred  T.  Davison,  for  the  respondent. 
Ingkaham,  J. : 

This  action  was  to  foreclose  a  mortgage.  Before  the  defendants 
appeared  the  plaintiff  obtained  an  ex  parte  order  appointing  a 
receiver  of  the  mortgaged  premises. 

On  the  24:th  of  December,  1906,  an  order  was  obtained  requiring 
the  plaintiff  to  show  cause  why  the  order  appointing  the  receiver 
should  not  be  vacated  and  why  Bachrach  and  Schmeidler  should  not 
be  made  parties  defendant  and  a  supplemental  summons  issued,  and 
why  the  defendants  and  Bachrach  and  Schmeidler  should  not  have 
such  other  and  further  relief  as  to  the  court  might  seem  just  and 
proper  in  the  circumstances. 

The  affidavit  upon  which  the  motion  was  made  was  that  of  Bach- 
rach, from  which  it  appeared  that  the  property  had  been  conveyed 
by  the  defendants  and  mortgagors  to  Bachrach  and  Schmeidler  and 
the  deed  recorded  before  the  action  was  commenced  and  notice  of 
tlw^  pendency  of  the  action  filed. 

It  is  quite  evident  from  the  order  to  show  cause  and  the  afiidavit 
upon  which  the  motion  wtis  made  that  the  owners  of  the  property 
were  the  nioving  parties  and  that  tltey  asked  to  be  made  parties  to 
the  action  to  protect  the  property  of  wliicli  they  were  the  owners. 
The  affidavit  of  Bachrach  expressly  states  that  he  had  fairly  stated 
the  case  to  Paul  Gross,  his  attorney,  and  that  the  deponent  had  a 
good  and  substantial  defense  uj^on  the  merits  to  the  cause  of  action 
set  forth  in  the  complaint;  that  he  desires  that  he  and  Sclxneidler 
be  made  parties  to  the  action  and  that  they  be  given  an  opj)ortnnity 
to  defend  the  action ;  "  Wherefore  deponent  prays  ou  behalf  of 
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liiiiiself  and  said  Isaac  Schmeidler  that  an  order  be  made  hei*ein 
dii*ecting  that  deponent  and  said  Isaac  Sclimeidler  be  made  parties 
defendant  herein." 

The  only  answer  to  this  is  that  the  representative  of  the  attorney 
who  made  the  motion  stated  to  the  conrt  that  he  appeared  for  the 
defendants.  Where  a  fact  tliat  the  moving  party  asks  to  have  recited 
in  an  order  of  Special  Term  appears  upon  the  record,  the  order  sliould 
recite  it  and  when  an  application  therefor  is  denied  a  substantial 
right  is  affected  wliich  justifies  an  appeal  to  this  court. 

The  order  appealed  from  should  be  reversed  and  the  case  remitted 
to  the  Special  Term  to  resettle  the  order  as  requested,  with  tea 
dollars  costs  and  disbursements. 

Pa-tteiison,  p.  J.,  Clarke,  Houghton  and  Lambert,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  case 
remitted  to  Special  Term  as  stated  in  oi)iuion.    Settle  order  on  notice. 


Frazer   &   IIauoiiton,   Limited,    Appellant,  v.  Mary  A.  Morr, 

Respondent. 

First  Department,  April  19, 1907. 

Sale  —  error  to  dismifis  the  complaint  because  goods  sold  to  defendant 
were  shipped  to  third  party. 

It  is  errjr  to  dii^iiiisH  a  coinplniiit  to  recover  the  v:iluc  of  goods  sold  and  delivered 
when  there  is  eviilcucc  that  it  was  agreed  tliat  the  goods  were  to  becliargedto 
the  defendant  but  billed  and  shippetl  to  a  ihird  i)arty. 

Bills,  receipts  and  instninients  of  like  character  are  always  open  to  exphination, 
and  are  not  conclusive  upon  any  of  the  parties. 

Ai'iMSAL  by  the  plaintiff,  Frazer  &  llangliton,  Liniitcd,  from  a 
jiulgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kew  York  on  the  22d 
day  of  January,  190(),  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term, 

Louis  S,  Posner^  for  the  appellant. 

Frank  Cr.  Wild^  for  the  respondent. 
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Ingraham,  J. : 

The  action  is  for  goods  sold  and  delivered,  the  complaint  alleging 
tliafc  on  the  7th  of  November,  1900,  at  Belfast,  Ireland,  the  plain- 
tiff  sold  and  delivered  to  the  defendant  at  her  request  certain  goods, 
wares  and  merchandise  set  forth  in  a  schedule  annexed  to  the  com- 
plaint at  an  agreed  price,  for  which  judgment  was  demanded.  The 
answer  in  subst-ance  was  a  general  denial.  Upon  tli«3  trial  the  court 
dismissed  the  complaint. 

It  appeared  from  the  evidence  that  the  defendant,  together  with 
a  Mr.  Crane  and  a  Mr.  Case,  visited  the  warehouse  of  the  plaintiff 
at  Belfast,  Ireland,  taking  with  them  a  letter  of  introduction.  The 
defendant  asked  the  president  of  the  plaintiff  corporation  whether 
she  could  buy  some  linen,  to  which  he  replied  that  he  would  be 
glad  to  accommodate  her.  The  defendant  then  purchased  some 
goods.  Mr.  Crane  then  asked  the  defendant  whether  he  could  buy 
some  goods,  to  which  she  replied  certainly,  and  said  that  the  goods 
Mr.  Crane  purchased  should  be  chai^ged  to  her.  The  defendant  and 
Crane  then  gave  instructions  as  to  marking  the  linen  purchased  and 
Case  also  bought  some  goods.  It  was  then  suggested  to  bill  the 
goods  to  Case,  to  which  ho  objected  because  he  expected  to  return 
before  the  others.  It  was  then  agreed  that  the  goods  should  be 
billed  and  shipped  in  Crane's  name  ;  that  Mrs.  Mott,  the  defendant, 
should  pay  for  them.  The  plaintiff's  president  then  asked  to  whom 
he  should  make  out  the  bill  and  the  defendant  said  it  *•  was  her 
charge  ;  it  was  to  be  charged  to  her,"  but  to  bill  and  ship  them  in 
Crane's  name,  to  which  the  plaintiff's  president  replied  "very  well." 
There  was  also  evidence  that  the  defendant  had  received  the  goods 
that  she  had  purchased  for  herself  and  had  used  them,  and  also  evi- 
dence that  she  had  given  Mr.  Crane  money  to  pay  the  bill,  but  that 
he  had  failed  to  do  so. 

I  think  there  was  evidence  to  sustain  a  sale  of  the  goods  to  the 
defendant,  at  least  as  to  the  goods  ordered  specially  by  her.  She 
ordered  them  and  told  the  plaintiff's  president  that  she  would  pay 
for  them.  The  subsequent  discussion  as  to  the  name  in  which  the 
goods  wore  to  be  billed  and  shipped  in,  though  possibly  a  fact  to  bo 
considered  by  the  jury,  was  not  conclusive.  The  defendant  pur- 
chased a  portion  for  her  own  use ;  had  them  marked  with  her 
initials  and  told  the  plaintiff  she  would  pay  for  them,  and  they  were 
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Bubseqiieiitly  delivered  to  and  received  by  her.  If  the  jury  believed 
these  facts,  there  certainly  was  evidence  to  sustain  a  recovery  for 
the  goods  that  slie  ordered  and  for  which  she  promised  to  pay. 
There  can  be  no  question  but  what  the  charge  of  the  goods  to  Crane 
was  open  to  explanation.  Bills,  receipts  and  other  instruments  of 
like  cliaracter  are  always  open  to  explanation  and  are  not  conclu- 
sive upon  any  of  the  parties.  The  fact  that  the  plaintiff  made  out 
tlie  bill  to  Crane,  charging  the  goods  to  him,  is  of  course  a  fact  to  be 
considered  by  the  jury  in  determining  to  whom  the  goods  \^ere 
actually  sold ;  but  there  was  certainly  evidence  to  show  that  the 
defendant  purchased  these  goods  and  agreed  to  pay  for  them.  The 
real  question  is  one  of  fact  as  to  the  actual  purchaser  of  the  goods, 
and  tlie  plaintiff's  charge  against  Crane  was  one  of  the  facts  to  be 
considered  in  detei*mining  the  real  question  as  to  who  purchased  the 
goods.  If  the  jury  believed  that  the  defendant  purchased  the 
goods  and  promised  to  pay  plaintiff  for  them,  the  plaintiff  was 
entitled  to  recover. 

It  follows  that  the  judgment  appealed  from  must  be  reversed  and 
a  new  trial  ordered,  with  costs  to  tlie  appellant  to  abide  the  event. 

Paiterson,    p.    J.,    Clarke,    Houghton    and    Lambert,    JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Henry 
Huffman  Browne,  Appellant. 

First  Department,  April  19,  1907. 

Crime  —  forgery  in  first  deg^ree  in  executing^  and  uttering:  forged  deeds 

—  evidence — person  whose  name  is  forged  need  not  be  produced  as 
witness  —  prior  conveyances  to  fictitious  grantees — judgment  affirmed 

—  adjournment. 

On  the  trial  of  an  indictment  for  forgery  in  the  first  degree  in  forging  and  utter- 
ing deeds  of  real  property,  the  evidence  considered  and  judgment  of  conviction 
affirmed. 

On  the  trial  of  an  indictment  for  fc  rgery  it  is  not  necessary  that  the  person 
whose  name  is  alleged  to  have  been  forged  be  produced  as  a  witness  and  tes- 
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tify  that  he  did  not  sign  the  paper  or  authorize  the  signature.  These  facts 
may  be  proved  by  other  evidence. 

Criminal  trials  cannot  be  indefinitely  postponed  because  the  defendant  asserts 
that  he  has  a  material  witness  who  cannot  then  be  produced.  To  obtain  an 
adjournment  it  is  necessary  to  show  that  the  applicant  has  not  been  guilty  of 
neglect  and  that  it  is  probable  that  the  attendance  of  the  witness  can  be  had  at 
the  time  to  which  the  trial  is  proposed  to  be  deferred. 

On  the  trial  of  an  indictment  for  forging  a  deed  evidence  of  various  conveyances 
of  the  property  with  which  the  defendant  has  been  connected  and  the  possible 
fictitious  character  of  the  grantees  is  competent  as  tending  to  show  that  tho 
defendant  was  engaged  in  a  scheme  to  defraud,  which  finally  culminated  in 
the  forged  conveyance. 

So,  too,  transactions  had  with  a  person  to  whom  the  forged  deed  was  given  prior 
to  and  leading  up  to  the  final  transaction  were  admissible. 

Charge  considered  and  approved. 

Appeal  by  the  defendant,  Henry  Huffman  Browne,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York,  rendered  on  the  23d  day  of  March,  1906,  con- 
victing him  of  the  crime  of  forgery  in  the  first  degree,  and  also 
from  two  orders  respectively  denying  the  defendant's  motions  for  a 
new  trial  and  in  arrest  of  judgment. 

Clark  Z.  Jordan,  for  the  appellant. 

K  Crosby  Kindleberger,  Deputy  Assistant  District  Attorney^ 
for  the  respondent, 

Houghton,  J. : 

The  indictment  under  which  defendant  was  tried  and  convicted 
of  the  crime  of  forgery  in  the  first  degree  contained  a  count  for 
forging  and  another  for  uttering  a  deed  purporting  to  convey  as  the 
act  of  one  William  R.  Hubert  certain  real  property  situated  in  tlie 
county  of  Now  York  to  complainant  Benjamin  W.  Levitan. 

A  certain  tract  of  land  of  which  the  premises  described  in  tho 
deed  were  a  part  originally  belonged,  as  is  conceded,  to  one  Mary 
Ann  Peterson,  who,  with  her  entire  faniily,  in  1888,  was  drowned 
at  sea.  The  defendant,  who  was  a  practicing  attorney  at  law,  had 
known  Mrs.  Peterson  in  her  lifetime,  and  some  while  after  her  death 
instituted  inquiries  as  to  her  collateral  relatives,  and  claims  to  have 
ascertained  that  he  discovered  that  one  Clark  and  one  Wing  were  tho 
only  hoirs  to  whom  the  real  estate  descended  upon  her  death. 
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After  these  alleged  lieire  had  beea  thus  discovered  it  is  claimed 
that  one  O'Rourke  produced  an  unrecorded  deed  of  the  property  to 
himself,  signed  by  Mary  Ann  Peterson  by  her  mark,  although  she 
was  an  educated  woman  and  could  write,  to  which  defendant  was  a 
subscribing  witness. 

By  six  several  conveyances,  through  real  or  mythical  individuals, 
the  title  of  the  alleged  heirs  and  of  O'Rourke  finally  stood  in  the 
name  of  William  R.  Hubert.  Such  of  the  various  grantees  as  were 
produced  upon  the  trial  testified  that  they  held  the  title  for  defend- 
ant and  simply  for  his  accommodation,  and  the  defendant  claimed 
that  those  grantees  who  were  not  produced  held  it  in  the  same 
manner,  including  Hubert  himself.  The  defendant  was  the  sub- 
scribing witness  to  all  of  these  deeds  except  one. 

Hubert  was  not  sworn  upon  the  trial  and  the  forging  of  his  name 
was  proved  by  the  notary,  who  testified  that  the  defendant  signed 
the  name  "  Wm.  E.  Hubert"  in  her  presence  and  acknowledged 
the  execution  of  the  deed  and  stated  that  lie  always  wrote  his 
christian  name  with  the  abbreviation  which  appeared,  and  that 
he  was  Hubert  himself,  producing  letters  to  show  that  fact.  The 
tender  of  the  deed  to  the  grantee  Levitan  was  confessedly  made  by 
the  defendant,  with  excuses  for  the  absence  of  Hubert.  The  defend- 
ant denied  that  he  personated  Hubert  in  signing  and  acknowledging 
the  deed,  or  that  he  signed  the  name  to  it,  and  testified  that  the 
deed  was  signed  by  Htibert  and  given  to  him  for  delivery  and  that 
Hubert  was  not  an  imaginary  person  but  a  real  one,  having  an 
.office  in  the  city  of  New  York,  with  mining  interests  in  the  west. 

It  is  not  a  necessity  that  the  person  whose  name  is  alleged  to 
have  been  forged  should  be  produced  as  a  witness  and  testify  that 
he  did  not  sign  the  paper  and  did  not  authorize  the  person  charged 
with  the  crime  to  sign  it.  These  facts  may  be  proved  by  other 
evidence.  If  Hubert  was  a  fictitious  pei-son,  of  course  he  could 
neither  sign  nor  authorize  the  signing ;  and  if  he  was  a  real  person 
the  signing  by  defendant  and  lack  of  authority  to  do  so  was  suf- 
ficiently proven  prima  facie  by  his  personating  Hubert  in  signing 
and  acknowledging  the  deed.  An  issue  was  raised  by  this  evidence 
which  called  upon  defendant  to  show  authority  to  sign  the  deed,  if 
any  existed.     {People  v.  D^ Argeiicour^  95  N.  Y.  G2J-.) 

The  People  having  thus  proved  that  the  deed  was  a  forgery,  the 
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uttering  of  it,  which  concededly  was  done  by  the  defendant,  consti- 
tuted the  crime  of  forgery  in  the  same  degree  (Penal  Code,  §§  509, 
521),  and  it,  therefore,  made  no  difference  under  which  count  the 
jury  may  have  found  the  defendant  guilty. 

Kor  did  it  matter  that  another  deed  existed  purporting  to  bo 
signed  by  Hubert,  conveying  tlie  premises  to  defendant  himself. 
It  was  immaterial  that  another  deed  existed,  if  the  alleged  forged 
deed  to  Levitan  purported  to  convey  the  premises  and  was  forged 
and  uttered  with  intent  to  defraud.  The  language  of  the  Penal 
Code  is,  "  by  wliich  any  right  or  interest  in  property  is  or  purports 
to  be  transferred." 

The  People  by  their  proof  made  a  question  of  fact  upon  which 
it  was  proper  for  the  jury  to  pass,  and  no  error  was  committed  by  the 
trial  court  in  refusing  to  advise  the  jury  to  acquit  the  defendant  for 
lack  of  proof. 

It  only  remains  to  be  considered,  therefore,  whether  any  error 
was  committed  on  the  trial  which  requires  a  reversal  of  the 
conviction. 

The  defendant  urges  that  the  court  erred  in  refusing  to  grant 
him  a  postponement  of  trial  for  tlie  purpose  of  obtaining  Hubert  as 
a  witness. 

The  defendant  was  arrested  on  the  14th  day  of  December,  1905, 
and  plead  to  the  indictment  on  the  following  eighteenth  of  Janu- 
ary. The  trial  was  called  March  twelfth  following  on  two  days' 
notice.  He  had  been  a  practicing  lawyer  and  he  appeared  in  court 
without  an  attorney,  stating  that  he  thought  he  could  conduct  his 
own  defense,  and  made  his  own  motion  for  postponement  of  the  trial 
on  the  ground  that  Hubert  was  at  Goldlield,  Nevada,  and  that 
he  had  only  recently  learned  of  his  whereabouts,  and  that  he  desired 
time  to  procure  his  attendance.  He  claimed  that  he  had  received 
a  letter  showing  Hubert's  whereabouts,  but  that  he  had  destroyed 
it.  The  funds  of  the  district  attorney's  office,  by  direction  of  the 
court,  were  placed  at  his  disposal  for  the  purpose  of  telegraphing, 
and  the  court  announced  that  the  trial  might  proceed,  and  that  if  it 
became  apparent  that  the  witness  was  needed  and  could  be  located 
and  procured,  he  would  suspend  the  trial  for  that  purpose.  On  sug- 
gestion of  the  court  counsel  was  assigned  to  defendant,  and  such 
counsel  appears  to  have  acquiesced  in  this  disposition  of  the  matter,  the 
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defendant  himself,  liowever,  protesting  against  it.  The  trial  pro- 
ceeded for  four  days,  and  after  the  defendant  and  all  the  witnesses 
produced  by  him  had  been  sworn,  the  application  for  postponement 
was  renewed,  and  the  defendant  admitted,  in  answer  to  interroga- 
tories by  the  court,  that  he  had  made  no  effort  since  the  opening  of 
the  trial  to  locate  or  procure  the  witness,  and  that  it  was  impossible 
to  get  him  here  except  as  he  might  leave  the  west  to  come  to  the 
east  in  the  course  of  his  business  affairs,  which  the  defendant 
expected  would  be  the  case,  and  that  he  would  arrive  within  a  short 
time. 

What  took  place  in  court  we  may  assume  to  have  been  treated  as 
a  motion  upon  affidavits.  Assuming  this,  however,  we  do  not  think 
the  defendant  made  a  case  for  postponement,  or  that  the  court  was 
guilty  of  any  abuse  of  discretion  in  failing  to  grant  the  motion. 
The  alleged  intimate  relations  existing  between  the  defendant  and 
Hubert,  if  he  was  a  real  person  and  actually  existed,  and  the  fact 
that  the  defendant  was  a  lawyer  and  knew  the  necessity  of  procur- 
ing his  attendance,  bear  very  materially  upon  the  situation. 
Although  the  defendant  had  been  confined  in  jail,  yet  he  could 
write  and  telegraph,  and  he  must  have  appreciated  the  necessity  of 
getting  in  connnunication  with  the  witness  so  that  his  attendance 
could  be  procured  when  the  trial  was  called,  and  of  preserving  all 
evidence  relating  thereto.  No  harm  came  to  the  defendant  by  the 
dem'al  of  the  motion  made  at  the  beginning  of  the  trial.  In  con- 
sidering the  motion  made  at  the  close  of  the  trial  there  appeared 
the  additional  fact  that  Hubert  was  probably  a  myth,  for  no  witness 
had  ever  seen  Jiim  aside  from  the  defendant,  nor  could  any  trace  of 
him  be  found  at  his  claimed  address. 

Criminal  trials  cannot  be  indefinitely  postponed  because  the 
defendant  asserts  that  he  has  material  witnesses  who  cannot  then 
be  procured.  Certain  rules  with  respect  to  motions  of  such  charac- 
ter have  been  established,  and  it  is  necessary  to  show  that  the  party 
applying  for  postponement  has  not  been  guilty  of  neglect,  and  that 
it  is  probable  that  the  attendance  of  the  witness  can  be  had  at  the 
time  to  which  the  trial  is  proposed  to  be  deferred.  {People  v. 
Jackson^  111  N.  Y.  362.)  Under  the  case  made  by  the  defendant 
for  i)ostponement  there  was  disclosed  no  probability  that  the  attend- 
ance of  the  witness  could  be  procured  at  any  future  day.     Even 
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conceding  that  the  defendant  liad  been  guilty  of  no  neglect,  tlie 
po8ti)onenient  was  properly  refused. 

Evidence  of  the  Peterson  title  and  of  the  various  conveyances  of 
that  property  with  which  the  defendant  liad  been  connected,  and 
of  the  possible  fictitious  character  of  the  grantees,  as  well  as  the 
Kuntz  mortgage  on  the  same  property,  was  competent  as  tending 
to  show  that  defendant  was  engaged  in  a  scheme  to  defraud,  which 
finally  culminated  in  the  conveyance  of  a  portion  of  the  property  to  a 
real  purchaser  for  actnal  money.  Upon  a  trial  for  forgery,  or  for 
uttering  a  forged  instrument,  facts  which  legitimately  tend  to  show 
fraudulent  intent  or  guilty  knowledge  are  competent  evidence. 
{People  y,  Dolan,  186  N.  Y.  4;  People  v.  Gaffeij,  182  id.  257; 
People  V.  Eoerhardt^  104  id.  591.)  So,  too,  the  transactions  had 
with  the  complainant  Levitan  respecting  the  Peterson  deed  and 
the  Haines  mortgage,  prior  to  and  in  some  degree  leading  up  to 
the  final  transaction  in  which  he  agreed  to  buy  the  property 
described  In  the  alleged  forged  deed,  were  competent  to  be  proved. 
They  tended  to  sliow  that  the  defendant  so  dealt  with  Levitan  as  to 
probably  intend  to  finally  defraud  him  by  inducing  him  to  pay 
for  a  forged  title.  Evidence  tliattlie  various  i>ersons  could  not  be 
found  at  the  addresaes  which  defendant  gave  was  competent. 
{People  V.  Jones^  lOG  N.  Y.  523.)  There  is  some  confusion  regard- 
ing the  address  given  by  the  defendant  of  Samuel  Haines;  but  the 
jury  had  all  the  facts  before  them  and  could  determine  wliether  or 
not  investigation  was  made  at  the  address  which  defendant  gave. 
If  a  wrong  address  was  investigated,  it  could  not  harm  the  defendant 
that  the  person  was  not  found  at  that  place. 

It  is  insisted  that  the  court  erred  in  refusing  to  charge  several 
of  the  requests  submitted  by  the  defendant.  These  requests  do  not 
appear  to  have  been  read  in  the  presence  of  the  jury,  but  seem  to 
have  been  submitted  to  the  court  in  writing  and  marked  by  him. 

AVe  do  not  think  any  error  was  committed  in  failing  to  charge 
such  as  were  refused.  They  related  mainly  to  abstract  propositions 
not  involved  in  the  issues  as  presented  upon  the  trial,  and  involved 
the  question  as  to  whether  or  not  the  defendant  could  be  convicted 
of  forgery  if  he  and  Hubert  were  one  and  the  same  pereon,  or  if  he 
had  adopted  the  name  William  K.  Hubert  as  a  pseudonym,  or  had 
been  authorized  l)y  him  to  sign  his  name.     There  was  no  defense 
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involving  any  of  these  propositions,  and  no  proof  upon  which  any 
one  of  them  could  ho  found  in  favor  of  defendant.  Thiere  was 
claim  on  the  part  of  the  People  on  the  trial  that  Hubert  was  a  ficti- 
tious |>ei'son  ;  but  the  defendant  insisted  that  he  w^is  not,  but  that  he 
was  a  real  individual  who  signed  and  acknowledged  the  deed  in  ques- 
tion, and  that  he  himself  did  not  take  title  in  that  name  as  his  own, 
or  sign  the  name  to  the  deed  as  his  own  or  sign  it  at  all.  If  the 
defendant  liad  taken  a  different  position,  and  had  proved  that  he 
took  valid  title  in  that  name  to  himself,  representing  himself,  and 
that  he  signed  and  acknowledged  the  deed  under  that  name,  or  that 
IIul)ert  being  a  real  person  had  authorized  him  to  sign  his  name  to 
the  deed,  the  various  requests  would  have  been  pertinent  to  the 
issue.  A  court  is  justified  in  refusing  to  cliarge  mere  abstract 
propositions  not  involved  in  the  issues.  {Peoj)le  x.  Mallon^  116 
A  pp.  Div.  425.)  Moreover,  the  requests  were  defective  in  omitting 
the  element  of  fraudulent  intent.  It  is  a  crime  to  forge  the  name 
of  a  purely  fictitious  person  if  it  is  done  with  intent  to  defraud. 
{People  V.  Joties^  supra ;  Brown  v.  People^  8  Ilun,  502 ;  Penal 
Code,  §§  509,  522.)  The  court  in  his  main  charge  repeatedly  told 
the  jury  that  they  must  acquit  the  defendant  if  he  had  authority  to 
sign  Hubert's  name,  and  if  there  was  no  intent  on  his  part  to 
defraud  by  the  use  of  the  deed. 

In  our  view  the  defendant  had  a  fair  trial  in  which  no  errors 
were  committed  calling  for  a  reversal  and  was  clearly  proven 
guilty  of  the  crime  charged,  and  the  conviction  must,  therefore,  bo 
aflirmed. 

Patterson,  P.  J.,  Clarke  and  Lambert,  JJ.,  concurred; 
Inoraham,  J.,  concurred  in  result. 

Judgment  affirmed. 
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George  S.  Nicholas,  Respondent,  v,  Franklin  B.  T^rd,  as  Trustee 
under  a  Certain  Deed  of  Trust  Made  to  Jlini  by  August  Belmo.nt 
PuRDY  on  or  about  Marcli   16,   1892,  and   Others,  Appellants, 
Impleaded  with  August  Belmont  Purdy,  Defendant- 
First  Department,  April  5,  1907. 

Debtor  and  creditor— judgment  creditor's  action  in  affirmance  of  deed 
of  truBt  for  benefit  of  creditors  —  evidence  — judgment  roll  admissible 
against  trustee  to  establish  debt  —  release  of  alleged  claims  by  debtor 
admissible  to  disprove  offset  —  extra  allowance  —  parties  —  when  other 
creditors  necessary  parties. 

In  an  action  by  a  judgment  creditor  against  trustees  holding  property  under  a 
deed  of  trust  made  by  the  debtor  to  pay  creditors,  the  judgment  roll  in  the 
action  by  the  creditor  against  the  debtor  is  admissible  as  proof  of  the  indebt- 
edness to  the  plaintiff  if  the  claim  accrued  prior  to  the  execution  of  the  deed. 

The  validity  of  a  claim  existing  at  the  time  of  the  execution  of  the  trust  deed  may 
be  established  by  an  action  subsequently  brought  without  making  the  trustee 
a  party  defendant.  The  trustee  is  a  proper  but  not  necessary  party  to  such 
action,  and,  even  though  not  a  party,  the  judgment  is  binding  upon  him  in 
the  absence  of  fraud  or  collusion. 

Such  judgment  roll  is  res  adjudicata  as  to  any  material  findings  of  ract  therein 
which  facts  may  be  used  as  evidence  between  the  parties  and  their  privies, 
although  the  creditor  suing  the  debtor's  trustee  as  aforesaid  may  not  be 
entitled  to  recover  the  total  amount  of  the  judgment. 

The  judgment  creditor  had  formerly  been  in  partnership  with  the  Judgment 
debtor,  and  had  obtained  his  judgment  in  an  action  for  a  partnership  account- 
ing. The  debtor  had  brought  a  subsequent  action  to  assert  his  claim  to  cer- 
tain lands  used  in  the  partnership  business,  which  action  was  discontinued,  ho 
executing  a  release  of  all  claims  upon  the  lands. 

Held,  that  the  release,  although  executed  subsequent  to  the  debtor's  detd  of 
trust  for  the  benefit  of  creditors,  was  admissible  in  the  judgment  creditor's 
action  against  the  trustee  to  show  both  that  the  creditor's  former  action  was 
not  compromised  in  the  settlement  of  the  action  by  the  debtor,  and  also  that 
any  claim  that  the  debtor  had  against  the  creditor  on  account  of  said  lands 
was  adjusted  and  satisfied; 

That  such  release  was  not  objectionable  evidence  on  the  theory  that  it  was  an 
admission  or  declaration  of  the  grantor  after  the  execution  of  the  trudt  deed. 

Ileld,  fur  tiler,  that  the  debtor's  cause  of  action,  if  any,  against  the  creditor,  not 
being  assigned  to  the  former's  trustee,  the  debtor  alone  had  a  right  to  offset 
the  same  against  the  creditor. 

In  such  creditor's  action  the  court  in  its  discretion  may  grant  an  extra  allowance. 

Where  a  judgment  creditor's  action  is  brought  in  his  own  behalf  and  in  behalf 
of  other  creditors,  if  any,  in  afiSrmance  of  a  deed  of  trust  and  to  recover  there- 
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under  his  pro  rata  share  of  the  trust  property,  a  judgment  for  the  plaintiff 
alone  is  not  warranted  when  there  is  no  proof  as  to  the  non-existence  of  other 
clainoLS  upon  the  fund.  There  should  be  a  reference  and  notice  given  affording 
other  creditors  an  opportunity  to  become  parties. 

Appeal  by  the  defendants,  Franklin  B.  Lord,  as  trnstee,  etc.,  and 
others,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiflF,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  6th  day  of  July,  1906,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term. 

Lucius  IL  Beers  [^Francis  Woodhridge  with  him  on  the  brief], 
for  the  appellants  Franklin  B.  Lord,  as  trnstee,  and  Bertha  G. 
Purdy. 

S.  Sidney  Smith  [^Elliot  Smith  with  him  on  the  brief],  for  S. 
Sidney  Smith,  as  guardian  <xd  litem  for  the  appellant  Bertha  Purdy. 

J.  Hampden  DougJiertyy  for  the  respondent. 

Lauohun,  J. : 

The  plaintiff  is  a  judgment  creditor  of  August  Belmont  Purdy, 
and  brings  this  action  in  behalf  of  himself  and  all  other  creditors, 
if  any  there  be,  of  said  Purdy  entitled  to  share  in  certain  moneys 
and  property  assigned  and  transferred  by  Purdy  to  the  defendant 
Lord,  as  trustee,  by  a  deed  of  trust  made,  executed  and  delivered 
on  the  17th  day  of  March,  1892,  upon  trust  "to  pay  any  just  debts 
wliich  I  may  now  owe,"  and  after  the  payment  of  such  debts  to 
invest  the  residue  of  the  money  or  property,  and  to  receive  the 
interest  and  income  and  apply  the  same  to  the  use  of  the  grantor^s 
wife,  Bertha  G.  Purdy,  during  lier  life,  and  upon  her  death  to 
divide  the  property  then  remaining  among  the  then  living  issue  of 
the  grantor  in  equal  shares,  per  stirpes.  The  property  assigned 
and  transferred  to  Lord  by  the  deed  of  trust  was  the  debtor's 
interest  under  the  will  of  his  grandaunt,  Abby  G.  Spring,  which 
consisted  of  an  undivided  iifth  interest  in  her  residuary  estate,  and 
an  undivided  fifth  interest  in  a  specific  legacy,  which  were  subject, 
however,  to  the  life  estate  of  Purdy's  mother,  who  died  in  1904. 
The  evidence  tends  to  show  that  the  value  of  tlie  estate  assigned 
and  transferred  to  the  trustee  is  about  $48,000,  consisting  of  one- 
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fifth  of  a  specific  legacy  of  $4-0,000,  and  one-fifth  of  the  residuary 
estate,  estimated  to  be  approximately  $200,000.  The  action  is  not 
brought  in  plaintiffs  own  right  as  a  judgment  creditor  and  in  dis- 
regard of  the  deed  of  trust  to  impress  the  property  in  the  hands  of 
the  trustee  with  the  lien  of  his  judgment,  but  in  affirmance  of  the 
deed  of  trust  and  in  the  right  of  other  creditors,  as  well  as  his  own 
thereunder,  and  judgment  is  demanded  that  the  defendant  Lord 
account  to  the  plaintiff  and  to  the  other  creditors,  if  any,  of  Purdy 
for  the  money  and  property  received  by  him  under  the  deed  of 
trust,  or  for  which  he  is  accountable  by  reason  thereof,  and  that  he 
be  directed  to  pay  the  plaintiff's  claim  and  the  claims  of  other 
creditors  entitled  to  share  under  the  assignment  ratably  to  the 
extent  of  the  property  assigned. 

The  learned  counsel  for  the  trustee  and  for  the  other  appellants, 
who  are  the  wife  and  only  child  of  Purdy,  contend  that  plaintiff's 
judgment  against  Purdy  is  no  proof  as  against  them  of  the  indebted- 
ness. The  plaintiff  and  Purdy,  tlie  judgment  debtor,  had  been 
copartners  in  business  as  wholesale  liquor  dealers  since  1875,  at  times 
alone  and  at  times  with  another,  under  the  firm  name  of  "  Purdy  & 
Nicholas."  On  the  1st  day  ot  September,  1888,  they  were  the  sole 
members  of  the  copartnership,  and  previously  entered  into  an  agree- 
ment in  writing  for  the  dissolution  thereof,  to  take  effect  on  tliat 
day,  under  which  the  firm's  business  was  liquidated  by  plaintiff, 
and  for  that  purpose  Purdy  assigned  his  interest  in  the  **  stock  of 
merchandise,  office  and  other  furniture,  fixtures,  machinery,  tackle, 
horses,  harness  and  trucks,  bills  receivable,  promissory  notes,  drafts, 
bills  of  exchange  and  accounts  (excepting  only  such  bad  or  doubtful 
accounts)  at  the  aggregate  of  the  valuations,"  to  be  stated  in  an 
inventory  to  be  made  pursuant  to  the  agreement.  On  or  about 
May  1,  1882,  when  the  plaintiff  and  Purdy  were  the  sole  members 
of  the  firm,  they  occupied  premises  No.  43  Beaver  street  under  a 
lease.  At  this  time  the  premises  were  conveyed  to  the  plaintiff, 
who  executed  a  lease  thereof  to  the  firm,  and  the  firm  continued  to 
occupy  the  premises  under  a  lease  from  the  plaintiff  until  its  dissolu- 
tion as  aforesaid.  The  dissolution  agreement,  in  addition  to  pro- 
viding that  an  inventory  should  be  taken  of  the  assets  of  the  firm, 
excepting  the  claim  of  the  firm  against  Purdy  on  his  personal 
account,  and  all  accounts  of  money  due  or  to  grow  due  classified 
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and  considered  as  either  bad  or  doubtful,  also  provided  that  a  just 
and  true  account  should  be  taken  as  of  the  date  of  the  dissolution,  of 
all  debts  and  liabilities  of  the  firm.  It  further  provided  that  after 
deducting  the  aggregate  inventoried  valuation  of  the  property  to 
be  received  by  the  plaintiflF,  the  amount  of  the  debts  and  liabilities 
of  the  firm,  including  its  indebtedness  to  the  plaintiflE  for  money 
loaned,  together  with  interest  thereon,  and  for  the  capital  of 
$80,000  contributed  by  him  —  Purdy  contributed  no  capital  — 
and  all  moneys  standing  to  his  credit  on  the  books  of  the  firm, 
"whatever  balance,  if  any,  shall  remain,  shall  together  with 
the  balance  standing  on  September  1,  1888,  to  the  credit  of  an 
account  in  the  books  of  said  copartnership  known  as  the  No. 
43  Beaver  Street  account,  be  considered  and  treated  as  the  total 
amount  of  the  profits  of  the  business  of  said  copartnership,'* 
except  as  to  the  bad  or  doubtful  claims,  and  that  each  partner 
should  be  credited  with  the  share  of  such  balance  in  the  pro- 
portion to  which  he  was  entitled  to  share  in  the  profits  under 
the  copartnership  articles  j  but  that  the  share  of  Purdy  in  such 
balance  should  remain  subject  to  adjustment  of  his  personal 
account  with  the  firm.  It  was  further  provided  that  plaintiff 
should  collect,  as  far  as  possible,  the  accounts  classified  as  bad 
and  doubtful,  and  out  of  the  proceeds  of  such  collection  indem- 
nify himself  against  any  loss  sustained  on  any  of  the  accounts  taken 
by  him  as  good  and  for  the  expenses  of  collection,  and  that  the 
remainder  should  be  credited  on  the  books  to  the  partners  in  the 
proportion  in  which  they  were  entitled  to  share  in  the  profits,  and 
that  in  case  the  collections  from  the  accounts  classified  as  bad  and 
doubtful  should  be  insufficient  to  indemnify  the  plaintiff  for  any 
loss  arising  on  any  of  the  accounts  taken  by  him  as  good,  Purdy 
agreed  to  reimburse  him  to  the  extent  of  one-third  of  the  loss.  It 
was  further  provided  that  the  partnership  lease  of  the  premises  No.. 
43  Beaver  street  should,  immediately  upon  the  dissolution  of  the 
firm,  be  surrendered  to  the  plaintiff  "  and  be  thereupon  altogether 
terminated  and  at  an  end.''  It  was  further  provided  that  either 
partner  should  be  at  liberty  to  engage  in  the  same  line  of  business, 
but  that  neither  should  use  the  copartnership  name,  nor  describe 
himself  as  successor  to  the  copartnership,  excepting  that  either 
partner  might  use  any  trade  mark  or  design  belonging  to  the  firm 
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omitting  the  firm  name,  and  tliat  plaintiff  might  nse  the  firm  labels 
on  hand  and  theretofore  ordered,  and  that  until  the  copartnership 
slioiild  be  finally  liquidated  and  adjusted  he  should  be  at  liberty  ^^  to 
keep  and  maintain  upon  the  front  of  the  premises  where  business 
shall  be  carried  on  signs  bearing  the  name  of  said  copartnership 
with  the  words  ^  In  liquidation,'  or  words  to  that  effect,  appended 
thereto." 

It  appears  that  plaintiff  continued  bnsiness  on  his  own  account  at 
the  same  place  and  collected  the  accounts,  sending  Pardy  two  state- 
ments thereof,  one  in  1890  and  another  in  October,  1891,  when  the 
accounts  had  been  collected  so  far  as  they  were  deemed  to  have  any 
value.  On  the  2Yth  day  of  July,  1894,  plaintiff  brought  an  action 
in  the  Supreme  Conrt  against  Purdy  on  the  dissolution  agreement 
for  the  balance  due  to  him  from  Purdy  thereunder  or  for  permis- 
sion to  account  thereunder,  alleging  the  material  facts,  including  the 
agreement  with  respect  to  the  Beaver  street  property,  as  set  forth 
in  the  dissolution  agreement,  and  demanding  judgment  for 
$22,582.61,  with  mterest  thereon  from  the  date  of  dissolution,  less 
the  sum  of  $llj087.65,  together  with  interest  thereon,  for  which  it 
was  conceded  the  defendant  was  entitled  to  credit.  The  defendant 
defaulted  and  the  plaintiff  recovered  judgment  against  him  for  the 
sum  of  $16,562.64:  upon  the  report  of  a  referee  appointed  by  the 
court  to  take  and  state  the  account  under  the  liquidation  agreement, 
which  was  confirmed  by  the  court. 

Upon  the  trial  of  this  action  plaintiff  introduced  in  evidence  the 
judgment  roll  in  his  action  against  Purdy.  Owing  to  the  fact  that 
the  final  figures  of  the  judgment  recovered  by  him  against  Purdy 
did  not  represent  the  indebtedness  existing  at  the  time  of  the  exe- 
cution of  the  trust  deed  to  Lord,  he  has  not  recovered  in  the  action 
the  total  amount  of  the  judgment  recovered  by  him  in  his  action 
against  Purdy,  but  he  recovered  the  amount  of  the  indebtedness 
owing  to  him  by  Purdy  at  the  time  of  the  execution  of  the  trust 
deed,  as  shown  by  the  findings  of  the  referee  contained  in  the  judg- 
ment roll  in  the  action  against  Purdy,  which  specified  the  amount 
of  the  indebtedness  from  Purdy  to  the  plaintiff  on  the  1st  day  of 
September,  1888,  and  interest  was  allowed  thereon  to  the  date  of 
the  execution  of  the  trust  deed,  and  from  the  total  was  deducted  the 
amount  to  which  the  referee  found  Purdy  was  entitled  to  credit^ 
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together  with  interest  thereon  to  the  date  of  the  trust  deed,  leaving 
a  balance  of  $13,937.63,  for  which  amount,  together  with  the  inter- 
est thereon  from  the  date  of  the  trust  deed,  less  three  small  items  of 
credit  specified,  together  with  interest  thereon,  for  accounts  deemed 
uncollectible  but  subsequently  collected  by  the  plaintiff,  plaintiff  has 
recovered  herein. 

The  first  point  to  be  considered  is  the  contention  of  the  appel- 
lants that  it  was  incumbent  upon  the  pjaintiff  to  show  Purdy's 
indebtedness  to  him  by  other  evidence  than  the  judgment  roll  in  tlie 
action  brought  by  him  against  Purdy,  which  was  commenced  long 
after  the  execution  of  the  deed  of  trust.  The  only  consideration 
recited  in  the  deed  of  trust  is  the  nominal  consideration  of  one 
dollar,  and  no  otlier  consideration  was  shown.  Purdy's  indebted- 
ness to  the  plaintiff  had  accrued  prior  to  the  execution  of  the  deed 
of  trust.  As  already  observed,  however,  in  view  of  tlie  form  of  the 
action,  we  are  not  concerned  with  the  question  as  to  plaintiff's  right 
as  a  creditor  of  Purdy  to  follow  his  property  in  the  hands  of  one 
who  has  acquired  tlie  same  without  consideration  or  with  knowledge 
of  the  facts.  Defendant  Lord,  by  accepting  tlie  trust,  has  stepped 
into  the  shoes  of  Purdy  with  respect  to  the  claims  existing  against 
him  at  the  time  of  the  execution  of  the  deed  of  trust,  to  the  extent 
of  the  property  transferred  thereunder.  It  is  his  duty  as  such  trus- 
tee, both  to  Purdy  and  the  other  creditors,  to  apply  the  property 
only  in  payment  of  legal  claims ;  but  the  validity  of  a  claim  existing 
at  the  time  of  the  execution  of  the  deed  of  trust  could  be  established 
in  an  action  subsequently  brought,  and  without  making  the  trustee, 
who  would  be  a  proper  but  not  a  necessary  party,  a  party  defend- 
ant, and  the  judgment  would  be  binding  and  conclusive  on  the  trus- 
tee, even  though  not  a  party,  in  the  absence  of  fraud  or  collusion, 
which  it  would  be  incumbent  upon  him  to  show.  {Candee  v.  Lord, 
2  N".  Y.  269;  Merchant^  Nat  Bank  v.  Hagemeyer,  4  App.  Div. 
52 ;  Matter  of  Eoherts,  98  id.  155  ;  Burgess  v.  Simonaon,  45  N".  Y. 
225 ;  Ledoux  v.  Bank  of  America,  24  App.  Div.  123 ;  Pringle  v. 
Woolworth,  90  N.  Y.  502 ;  Decker  v.  Decker,  108  id.  128 ;  Swihart 
V.  Shaum,  24  Ohio  St.  432.)  No  evidence  was  offered  by  the  appel- 
lants tending  to  impeach  the  judgment  for  fraud  or  collusion. 
There  is  no  merit  in  the  further  claim  that  since  the  judgment  was 
not  binding  upon  the  trustee  as  to  the  total  amount  of  the  recovery 
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—  which  was  conceded  and,  therefore,  is  not  presented  for  adjudi- 
cation —  it  could  not  be  used  to  establish  the  amount  of  Purdj^'s 
indebtedness  to  plaintiff  prior  to  the  execution  of  the  deed  of  trust. 
The  judgment  is  not  in  the  nature  of  a  declaration  or  admission 
made  by  Purdy  after  the  execution  of  the  deed  of  trust,  which  prob- 
ably would  not  be  binding  on  the  trustee  (see  Williams  v.  Wil- 
lianis,  142  N.  Y".  156) ;  but  it  is  a  conclusive  determination  by  the 
court  of  facts  in  an  action  between  the  parties,  and  any  material 
finding  of  fact  therein  could  be  used  as  evidence  between  the  parties 
or  their  privies.  That  is  the  use  that  was  made  in  this  action  of 
the  judgment  roll  in  the  action  by  the  plaintiff  against  Purdy. 

The  appellants  further  contend  that  the  court  erred  in  excluding 
evidence  offered  by  them  with  a  view  to  showing  that  the  property 
No.  43  Beaver  street,  already  referred  to,  was  copartnership  prop- 
erty, and  that  plaintiff  had  never  accounted  to  Purdy  for  his  interest 
therein.  The  appellants,  under  their  plea  that  Nicholas  and  Purdy 
had  on  the  5th  day  of  May,  1902,  compromised,  settled  and  adjusted 
all  claims  between  them,  were  permitted  to  show  that  in  1901 
Purdy  brought  an  action  against  the  plaintiff,  alleging  that  the 
premises  No.  43  Beaver  street  were  purchased  under  a  contract 
made  by  the  firm,  and  that  the  title  was  taken  in  the  name  of 
Nicholas  for  the  firm  by  consent,  but  upon  the  agreement  and 
ui  del  tanding  that  it  should  be  held  and  deemed  to  be  a  partner- 
ship asset  and  so  carried  on  the  books  of  said  firm,  and  credited 
with  rent  and  other  income,  and  charged  with  taxes,  repairs,  interest 
and  capital  invested  therein  and  other  expenses  incidental  to  carry- 
ing the  same ;  that  he  never  accounted  for  the  rents,  issues  or  profits, 
and  demanding  that  the  premises  be  declared  a  copartnership  asset ; 
that  an  accounting  be  had  of  the  rents,  issues  and  profits  and 
expenses  ;  that  the  property  be  sold,  and  that  one-third  of  the  sur- 
plus income  over  expenses  and  proceeds  of  sale,  less  tne  judgment 
recovered  by  Nicholas  against  Purdy,  be  paid  to  the  plaintiff 
therein ;  that  Nicholas  answered,  admitting  that  the  firm  entered 
into  a  contract  for  the  purchase  of  the  premises,  but  alleging  that 
before  the  time  for  consummation  thereof  Purdy  sold  and  assigned 
his  interest  under  the  contract  to  Nicholas,  who  thereupon  pur- 
chased and  took  title  on  his  own  account,  paying  the  entire  con- 
sideration individually,  securing  at  first  part  of  the  purchase  price 
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by  a  purchase-money  mortgage  and  his  individual  bond,  and  plead- 
ing the  judgment  recovered  by  him  against  Purdy  on  the  liquida- 
tion agreement,  in  bar,  and  setting  up  as  a  separate  defense  that  at 
or  shortly  before  he  first  leased  the  premises  No.  43  Beaver  street 
to  the  firm  he  entered  into  an  agreement  with  the  firm  to  the  effect 
"  that  an  account  should  be  carried  upon  the  books  of  the  firm  of 
Purdy  &  Nicholas,  to  be  known  as  the  43  Beaver  street  account, 
such  account  to  be  charged  with  interest  upon  the  moneys  paid  by 
the  defendant  to  his  vendor,  and  upon  tlie  mortgage  executed  by 
him  as  aforesaid,  and  with  the  annual  taxes  upon  said  premises, 
insurance  and  repairs,  and  to  be  credited  with  an  arbitrary  rental 
arranged  between  the  plaintiff  and  himself  —  the  understanding 
being  that  the  balance,  if  any,  to  the  credit  of  said  account  above 
such  arbitrary  rental  should,  upon  the  dissolution  of  their  copart- 
nership, be  carried  into  the  profit  and  loss  account  of  the  firm 
and  credited  to  the  plaintiff  and  the  defendant  respectively,  in  the 
proportions  in  which  they  respectively  shared  in  such  profits;'^ 
that  an  account  in  accordance  witli  such  agreement  was  kept  and 
on  the  dissolution  of  the  firm  the  account  was  closed  and  credited 
in  accordance  therewith,  and  the  lease  was  surrendered  to  him ; 
that  the  action  was  subsequently  settled  for  $500,  paid  by  the 
plaintiff  herein,  and  discontinued.  The  plaintiff  was  then  permitted 
to  show  that  at  the  time  of  settling  and  discontinuing  the  action,  a 
release  was  executed  to  him  by  Pnrdy,  releasing  any  claim  Purdy 
had  against  him  on  account  of  any  interest  in  the  premises  No.  43 
Beaver  street,  which  release  also  contained  an  express  admission  on 
the  part  of  Purdy  that  the  premises  never  were  copartnership  prop- 
erty and  always  belonged  to  the  plaintiff,  and  that  it  was  without 
prejudice  to  the  judgment  recovered  by  the  plaintiff  against  Purdy, 
which  was  admitted  to  be  valid  and  in  force  "and  a  conclusive  set- 
tlement of  all  questions  of  every  name  and  nature  relating  to  the 
partnership  of  Purdy  and  Nicholas ;  and  I  hereby  admit  that  no  part 
thereof  has  been  paid  and  that  I  have  no  defense  whatsoever  of  any 
kind  or  description  thereto."  The  release  was  received  under  the 
objection  and  exception  of  the  appellants,  who  contend  that  it  con- 
tains admissions  and  declarations  by  Purdy  subsequent  to  the  execu- 
tion of  the  trust  deed,  which  are  incompetent.  Admissions  and 
declarations  of  the  grantor  after  execution  and  delivery  of  the  deed 
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are  incompetent  to  affect  the  grant.  (  Williams  v.  Williams^  142 
N.  Y.  156 ;  Scheps  v.  Bawe?^  Savififfs  JBanky  97  App.  Div.  434.) 
These  admissions  or  declarations  do  not  tend  to  impeach  the  title, 
bnt  relate  to  the  existence  and  validity  of  claims  which  it  was  one 
of  the  conditions  of  the  trust  should  be  paid  by  the  trustee;  but 
whether  or  not  Purdy's  declarations  or  admissions  with  respect  to 
his  debts,  made  after  the  execution  of  the  trust  deed,  would  be 
admissible  against  the  trustee  need  not  be  decided,  for  the  reason 
that  this  release  was  competent,  not  only  as  rebutting  the  claim  of 
the  appellants  that  the  judgment  recovered  by  the  plaintiff  against 
Purdy  was  settled  and  compromised  in  the  settlement  of  the  action 
brought  by  Purdy  against  the  plaintiff,  but  also  showing  that  any 
claim  that  Purdy  may  have  had  against  the  plaintiff  on  account  of 
the  Beaver  street  property  was  adjusted  and  satisfied.  The  conten- 
tion of  the  appellants  in  this  regard  appears  to  be  that  they  are 
entitled  to  show  as  an  offset  to  or  in  reduction  of  the  plaintiff's 
judgment,  Purdy's  interest  in  the  Beaver  street  property.  As 
already  observed,  the  claim  on  which  the  plaintiff  recovered  his 
judgment  existed  prior  to  the  execution  of  the  trust  deed,  and  it 
had  not  been  paid.  The  fact,  if  it  were  true,  that  Purdy  had  some 
claim  against  the  plaintiff  on  account  of  the  Beaver  street  property 
arising  out  of  their  copartnership  transactions,  agreement  or  rela- 
tions, might,  while  the  claim  existed,  and  after  an  accounting  with 
respect  thereto,  justify  or  require  that  it  be  offset  against  plaintiff's 
claim ;  bnt  Purdy's  cause  of  action,  if  any,  against  the  plaintiff  was 
not  assigned  to  the  trustee.  Purdy,  therefore,  was  at  liberty  to 
prosecute  it,  or  to  compromise  it,  and  it  must  follow  that  plaintiff  was 
at  liberty  to  settle  his  liability,  if  any,  to  Purdy,  without  affecting 
his  right  to  enforce  his  judgment  against  Purdy  against  the  property 
assigned  to  the  trustee.  Since  Purdy  did  not  assign  his  claim  on 
account  of  the  Beaver  street  property,  if  any  he  had,  to  Lord,  as 
trustee,  he  alone  had  a  right  to  assert  or  to  settle  that  claim  with 
the  plaintiff.  In  this  view  of  the  case,  it  is  unnecessary  to  decide 
whether  any  claim  that  Purdy  may  have  with  respect  to  the  Beaver 
street  property  on  account  of  the  copartnership  relations,  was 
embraced  within  the  issues  in  tlie  action  by  the  plaintiff  against  him, 
and  barred  by  the  judgment  therein. 

This  was  a  case  in  which  the  court  might  in  its  discretion  grant 
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an  extra  allowance,  and  we  do  not  feel  justified  in  modifying  the 
judgment  in  that  regard. 

These  views  would  lead  to  an  affirmance,  were  it  not  for  the  fact 
that  there  has  been  no  proof  on  the  question  as  to  the  existence  of 
other  claims,  and  the  trustee  pleads  that  he  has  no  knowledge  on 
the  subject.  The  action  being  a  representative  one,  I  am  of  the 
opinion,  therefore,  that  the  protection  of  the  rights  of  other 
creditors  and  of  the  trustee  requires  that  there  should  be  a  refer- 
ence, and  notice  given  and  opportunity  afforded  to  other  creditora 
to  become  parties  to  the  action  and  to  present  and  prove  their 
claims  according  to  the  practice  prescribed  in  analogous  cases,  to 
the  end  that  the  judgment  may  be  binding  upon  other  creditors,  if 
B,vj  there  be,  and  may  protect  the  trustee.  {Kerr  v.  Blodgett^  48 
N.  T,  62;  Matter  of  Ziegler,  98  App.  Div.  117;  Hirshfeld  v. 
Fitzgerald,  157  1^.  T.  166,  180;  Wilder  v.  Keeler,  3  Paige,  164.) 
The  findings  are  sufficient  with  respect  to  the  plaintiflPs  rights,  and 
as  a  basis  for  an  interlocutory  judgment  for  an  accounting  by  the 
trustee,  and  appointing  a  referee  to  advertise  for,  and  take  and 
report  proof  of  claims  of  other  creditors. 

It  follows,  therefore,  that  the  judgment  should  be  modified,  with 
costs  in  this  court  to  all  parties  appearing  separately,  payable  out  of 
the  trust  property,  by  making  it  an  interlocutory  judgment  author- 
izing other  creditors  to  become  parties  and  prove  their  claims 
according  to  the  usual  practice  in  analogous  cases,  and  appointing  a 
referee  to  take  and  state  the  account  of  the  trustee  and  to  advertise 
for  and  take  proof  of  claims  and  report  thereon,  and  for  final  judg- 
ment upon  the  coming  in  of  the  referee's  report  in  accordance  with 
this  opinion  and  with  the  trust  deed. 

Patterson,  P.  J.,  Houghton  and  Lambert,  J  J.,  concurred; 
Scott,  J.,  concurred,  except  as  to  costs. 

Judgment  modified  as  directed  in  opinion,  with  costs  to  all 
parties  separately  appearing,  payable  out  of  the  trust  fund.  Settle 
order  on  notice. 
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Jakes  B.  Haskell,  Bespondent,  v,  Lena  M.  Mobak,  as  Admin- 
istratrix, etCj  of  John  B.  Moran,  Deceased,  Appellant. 

First  Department,  April  6,  1907. 

Parties  —  when  plaintiff  may  amend  to  bring  in  additional  defendants 

jointly  liable. 

In  an  action  at  law  for  a  money  judgment  where  a  party  elects  to  sue  one  only 
of  parties  jointly  liable  on  a  contract  and  the  defendant  demurs  to  the  com- 
plaint upon  the  ground  that  the  other  parties  liable  have  not  been  joined,  the 
court  has  power  to  allow  an  amendment  bringing  in  the  other  parties  if  the 
plaintiff  show  an  adequate  excuse  for  /lot  joining  them  and  the  defendants 
will  not  be  prejudiced  especially  when  the  plaintiff  might  not  be  entitled  to 
sue  the  original  defendant  alone. 

Query,  as  to  whether  other  parties  may  be  brought  in  when  the  action  is  in  tort. 

Cases  collated  and  discussed. 

(Per  Inoraham,  J.):  Under  such  circumstances  the  plaintiff  should  be  allowed 
to  bring  in  additional  defendants  without  excusing  his  failure  to  do  so  in  the 
first  instance,  unless  the  granting  of  the  application  will  deprive  some  party 
of  a  legal  right  or  the  delay  will  cause  injury  to  an  adverse  party. 

Appeal  by  the  defendant,  Lena  M.  Moran,  as  administratrix,  etc., 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  21st  day  of  February,  1907,  granting  leave  to  plaintiff 
to  serve  an  amended  summons  and  a  second  amended  complaint 
herein,  adding  the  name  of  Ross  F.  Robertson  as  a  party  defendant. 

Edwin  F.  Stem  [Frcmcis  W.  Rvssell  with  him  on  the  brief], 
for  the  appellant. 

Frank  Z.  Crocker^  for  the  respondent. 

Laughlin,  J. : 

This  is  an  action  against  the  administratrix  of  a  deceased  member 
of  a  copartnership  to  recover  on  a  contract  obligation  of  the  firm. 
Ross  F.  Robertson,  who  under  the  order  appealed  from  is  to  be 
brought  in,  was  a  member  of  the  firm  at  tlie  time  the  obligation  was 
incurred.  The  defendant  answered  without  raising  the  objection 
that  there  was  a  defect  of  parties  defendant.    The  plaintiff  there- 
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after  moved  for  leave  to  serve  an  amended  summons  and  complaint, 
making  Robertson  a  party.  The  motion  was  denied.  It  may  very 
well  be  that  it  was  denied  npon  the  theory  that  the  plaintiff  would 
not  be  prejudiced  by  being  required  to  proceed  against  the  party 
originally  sued  without  joining  the  other,  inasmuch  as  he  was  in  a 
position  to  recover  against  the  estate,  owing  to  the  fact  that  the 
objection  that  there  was  a  defect  of  parties  had  been  waived.  The 
plaintiflE  thereafter  amended  the  complaint  in  other  respects  and  the 
defendant,  by  leave  of  the  court,  instead  of  answering  as  before, 
demurred  upon  the  ground  that  Robertson  should  have  been  joined. 
Plaintiff  then  again  moved  for  leave  to  bring  in  Robertson.  The 
motion  was  granted,  but  this  court  reversed  the  order  upon  the 
grounds  that  the  affidavit  was  made  by  the  attorney  without  excus- 
ing his  failure  to  present  the  affidavit  of  his  client,  and  that  inas- 
much as  the  motion  was  renewed  on  substantially  the  same  facts, 
leave  of  the  court  should  have  been  obtained ;  but  we  permitted 
plaintiff  to  apply  to  the  Special  Term  for  leave  to  renew  the  former 
motion.  {Haskell  v.  Moran^  117  App.  Div.  251.)  Leave  to  renew 
the  motion  was  obtained  and  the  motion  was  renewed  and  granted. 

It  is  urged  by  the  appellant  that  plaintiff  has  not  yet  satisfactorily 
excused  his  failure  to  join  Robertson  originally.  The  explanation 
of  this  failure  is  not  very  satisfactory  and  it  would  not  be  accepted 
if  either  the  defendant  or  Robertson  would  be  prejudiced  by  grant- 
ing the  order;  but  since  they  will  not  and  the  plaintiff  may  be 
unable  to  maintain  the  action  against  the  administratrix  alone,  we 
are  not  disposed  to  overrule  the  Special  Term  in  accepting  the 
excuse  as  sufficient  in  the  circumstances. 

The  further  point  is  now  urged  that  the  court  liad  no  jurisdiction 
to  grant  the  order.  This  objection  is  based  upon  the  theory  that  in 
an  action  at  law,  for  a  money  judgment  only,  where  the  plaintiff 
elects  to  sue  one  only  of  two  or  more  parties  liable,  either  on  con- 
tract or  in  tort,  the  court  is  without  authority  to  bring  in  any  of  the 
parties  jointly  liable  who  were  not  originally  sued.  We  do  not  so 
understand  the  law,  although  there  are  conflicting  opinions  on  the 
subject.  In  Heffern  v.  Hunt  (8  App.  Div.  585)  it  was  held  in  the 
fourth  department  that  neither  section  452  nor  section  723  of  the 
Code  of  Civil  Procedure  confers  authority  on  the  court  to  grant 
an  order  on  the  application  of  the  plaintiff  in  an  action  for  negli- 
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geiice  to  bring  in  an  additional  joint  tort  feasor.  Follett,  J.,  bow- 
ever,  dissented  upon  the  ground  that  since  they  might  have  been 
joined  originally,  section  723  conferred  authority  upon  the  court  to 
authorize  the  amendment.  That  decision  might  well  have  stood 
upon  the  ground  that  since  the  issues  could  be  determined  upon  the 
merits  as  between  the  plaintiff  and  the  tort  feasor,  whom  he  had 
seen  fit  to  sue  originally,  there  was  no  necessity  or  propriety  of 
allowing  him  subsequently  to  join  another  or  others  in  the  same 
action,  although  he  might  have  done  so  originally.  It  was,  there- 
fore, unnecessary  to  decide  whether  or  not  the  court  had  power  to 
allow  the  amendment. 

It  is  manifest  that  even  if  the  power  to  authorize  bringing  in  a 
joint  tort  feasor  exists  it  would  not  ordinarily  be  exercised,  for  the 
reason  that  the  case  could  proceed  to  judgment  upon  the  merits 
between  the  original  parties  as  other  joint  tort  feasoi*s  would  not  be 
necessary  parties.  The  Heffern  case  was  followed  by  the  Appellate 
Term  in  Romanoski  v.  Unimi  Railway  Co.  (31  Misc.  Rep.  762), 
reversing  the  General  Term  of  the  City  Court  (30  id.  830),  and  this 
court  recently  in  Iloran  v.  Bruning  (116  App.  Div.  482 ;  101 N.  Y. 
Supp.  986)  held,  two  members  of  the  court,  however,  dissenting, 
that  an  additional  tort  feasor  may  not  be  brought  in  in  an  action  for 
negligence  against  his  objection.  The  Appellate  Division  in  the 
second  department  in  Schun  v.  Brooklyn  Heights  R.  R,  Co,  (82  App^ 
Div.  560)  held,  adopting  the  dissenting  opinion  of  FoLLErr,  J.,  in 
Jleffern  v.  Ilunt  {siij>ra\  that  in  an  action  for  negligence  an  order 
may  be  made  bringing  in  additional  joint  tort  feasors.  In  Hochr 
man  v.  Ilauptman  (76  App.  Div.  72)  this  court  held  that  in  a 
replevin  action  an  additional  defendant  should  not  be  brought  in 
against  his  will,  and  in  Goldstein  v.  Shapiro  (85  id.  83)  the  Appel- 
late Division  in  the  second  department  held  in  a  replevin  action 
that  a  third  party  who  asserted  title  to  the  property  could  not  be 
brought  in  against  his  objection,  but  the  opinions  in  those  cases  are 
based  largely  upon  the  ground  that  if  a  third  party  were  to  be 
brought  into  a  replevin  action  by  amendment  he  would  lose  the 
benefit  of  some  of  tlie  provisions  of  the  Code  of  Civil  Procedure 
which  would  have  inured  to  him  had  he  been  designated  as  a  defend- 
ant originally.  In  Ten  Eyck  v.  Keller  (99  App.  Div.  106)  the 
Appellate  Division  in  the  third  department  held  in  an  action  for 
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conversion  that  the  court  could  not  on  the  plaintiffs  own  motion, 
under  section  452  of  the  Code  of  Civil  Procedure,  bring  in  a  third 
party  in  whom  defendant  alleged  title.  In  Chapmcm  v.  Forbes 
(123  N.  Y.  532)  it  was  held  that  the  plaintiff,  in  an  action  at  law 
to  recover  a  judgment  for  money  only,  could  not  be  compelled  to 
bring  in  other  parties  than  those  he  has  seen  fit  to  sue.  It  will  be 
observed  that  in  all  of  these  cases,  where  leave  to  amend  was  denied, 
the  party  sought  to  be  brought  in  was  not  a  necessary  party  to  the 
determination  of  the  issues  upon  the  merits  between  the  original 
parties.  The  liability  of  a  party  sued  for  negligence,  for  conversion 
or  in  replevin,  is  not  and  cannot  be  dependent  upon  whether  he 
has  been  sued  alone  or  with  another  party  or  parties.  Where, 
however,  a  plaintiff  has  erroneously  sued  one  or  two  or  more  parties 
liable  on  contract  only  jointly,  the  merits  of  the  action  cannot  be 
reached  without  the  presence  of  the  other  parties;  and,  conse- 
quently, it  is  manifest  that  authority  is  conferred  by  section  723  of 
the  Code  of  Civil  Procedure  to  bring  in  the  other  party  or  parties 
jointly  liable  with  the  party  originally  sued;  but,  as  already 
observed,  the  exercise  of  the  power  by  the  court  will  depend  upon 
the  excuse  presented  for  not  having  joined  all  necessary  parties 
originally.  The  case  of  Lewin  v.  Wright  (31  Hun,  327)  is  directly 
in  point  on'the  facts  here  presented,  and  it  was  there  held,  citing 
Ifew  York  State  Monitor  Milk  Pan  Asa^i.  v.  Bern.  Agr.  Works 
(89  N.  Y.  22),  that  in  an  action  on  contract,  where  a  demurrer  had 
been  interposed,  taking  the  objection  that  there  was  a  defect  of 
parties  defendant,  the  court  was  authorized  by  section  723  of  the 
Code  of  Civil  Procedure  to  allow  an  amendment  on  the  application 
of  the  plaintiff,  by  bringing  in  all  necessary  parties.  It  being  at  least 
doubtful,  as  we  observed  on  the  former  appeal,  whether  the  admin- 
istratrix of  the  deceased  partner  can  be  held  liable  on  the  copartner- 
ship obligation,  without  the  presence  of  the  other  partner,  the 
motion  in  this  case  was  properly  granted. 

It  follows  that  the  order  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Clarke,  J.,   concurred;    Pattkbson,    P,    J.,    and    Scott,   J^ 
concurred  in  result. 
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Ingeaham,  J.  (concurring) : 

I  concur  with  Mr.  Justice  Lauohlin,  except  in  so  far  as  he  inti- 
mates that  an  application  of  this  kind  should  not  be  granted,  unless 
a  failure  of  the  plaintiff  to  make  the  parties  sought  to  be  joined 
defendants  in  the  fii^st  instance  is  excused  or  explained.  I  think  in 
all  these  cases  a  plaintiff,  when  the  case  comes  up  for  final  disposi- 
tion, should  be  allowed  to  have  his  pleadings  in  the  condition  in 
which  he  desires  them,  and  that  an  application  to  amend  the  plead- 
ings or  to  add  additional  parties  should  be  granted  unless  it  appears 
that  in  granting  the  application  some  party  will  be  deprived  of  a 
legal  right  or  a  delay  in  asking  for  the  amendment  will  cause  an 
injury  to  an  adverse  party.  The  fact  that  a  plaintiff,  by  reason  of 
a  mistaken  understanding  of  the  law  or  of  the  facts,  or  as  to  the 
necessity  of  the  presence  of  one  or  more  persons  as  parties  to  the 
action,  has  omitted  to  set  out  allegations  in  his  complaint  or  neglects 
to  make  persons  parties  to  the  action,  should  not,  as  I  view  it,  pre- 
clude him  from  having  the  mistake  corrected  by  motion,  although 
he  knew  all  the  facts  when  the  action  was  originally  instituted. 
There  can  be  no  possible  advantage  in  compelling  a  plaintiff  to  dis- 
continue an  action  and  commencing  a  new  one,  except  a  mere  ques- 
tion of  costs,  and  the  court  has  power  by  awarding  costs  as  a  condition 
of  the  amendment  sought  for  to  protect  any  party  to  the  action. 
Section  723  of  the  Code,  as  I  view  it,  expressly  gives  the  court  power 
to  amend  the  summons  and  complaint  by  adding  additional  parties, 
and  while  in  some  cases  it  may  be  unjust  to  allow  such  an  amend- 
ment, in  actions  in  tort  or  replevin  or  for  personal  injuries,  certainly 
in  an  action  upon  a  joint  obligation  where  the  omitted  party  is 
necessary  to  enable  the  plaintiff  to  maintain  the  action,  the  plaintiff 
should  be  allowed  to  bring  in  the  joint  obligor  without  the  necessity 
of  discontinuing  and  commencing  a  new  action. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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The  Mutual  Life  Insurance  Company  of  New  York,  Respondent, 
V.  Richard  A.  McCurdy,  Appellant.    (Action  No.  1.) 

First  Department,  April  5,  1907. 

Pleading— action  at  law  against  president  of  a  corporation  to  recover 
corporate  moneys  expended  for  political  purposes  and  upon  improvi- 
dent contracts — when  each  payment  does  not  give  rise  to  separate 
cause  of  action. 

The  complaint  in  an  action  at  law  against  the  president  of  an  insurance  corpora- 
tion having  general  superintendence  of  the  affairs  and  officers  of  the  company 
and  empowered  to  establish  rules  and  regulations  for  the  business,  which 
alleges  that  the  defendant  ''made  or  authorized  to  be  made  or  knowingly  or 
negligently  permitted  to  be  made"  unauthorized  and  unlawful  payments  of 
specific  amounts  of  the  funds  of  the  corporation  for  political  purposes  and  neg- 
ligently failed  to  establish  rules  to  prevent  such  payments,  etc.,  is  sufficiently 
definite  and  certain  even  though  it  be  not  expressly  alleged  whether  the  defend- 
ant authorized  or  personally  participated  in  the  payments  or  whether  they  were 
made  by  others  through  his  neglect  to  properly  supervise  the  affairs  of  the 
company  and  perform  the  duties  of  his  office.  This,  because  in  either  event 
the  defendant  would  be  liable,  and  in  such  cases  allegations  in  the  alternative 
are  permissible  and  the  plaintiff  is  not  required  to  elect  in  advance  and  stake 
the  result  of  the  issue  on  an  ability  to  prove  to  the  satisfaction  of  the  jury  the 
one  alternative  to  the  exclusion  of  the  other. 

Allegations  that  political  contributions  aggregating  a  certain  sum  were  made  at 
various  times  unknown  to  the  plaintiff  in  pursuance  of  a  single  scheme  and 
policy  to  deplete  the  funds  of  the  company  states  a  single  cause  of  action. 
Each  separate  payment  does  not  give  rise  to  a  distinct  action  which  must  be 
separately  stated  and  numbered.  This,  because  the  defendant  held  the  posi- 
tion of  president  and  trustee  continuously  during  the  period,  and  the  action 
is  founded  upon  his  breach  of  official  duty  and  for  general  unliquidated  damage 
caused  thereby. 

In  such  action  it  is  immaterial  whether  the  defendant's  election  as  president 
were  valid  so  long  as  he  was  suffered  to  exercise  the  official  duties  by  the 
acquiescence  of  the  company  so  as  to  become  a  de  facto  officer  and  chargeable 
with  the  responsibilities  of  the  positions  occupied. 

An  allegation  that  the  defendant  "directly  or  negligently"  permitted  certain 
officers,  trustees  and  employees  of  the  corporation  to  establish  and  maintain 
a  "  confidential  fund  "  of  the  company  and  to  expend  and  disburse  the  same 
for  unauthorized  and  unlawful  purposes,  states  but  a  single  cause  of  action 
which  is  sufficiently  definite. 

Allegations  that  the  defendant  "knowingly  or  negligently"  made  unauthorized 
and  improvident  agency  contracts  with  a  member  of  his  family,  and  paid 
thereunder  grossly  excessive  commissions,  and  "  knowingly  or  negligently " 
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permitted  payments  of  a  sum  stated  not  embraced  in  the  agency  contracts  or 
authorized  to  be  made,  etc.,  state  a  cause  of  action  for  general  damage  sustained 
by  unauthorized  payments. 

Allegations  that  the  defendant  induced  his  corporation  to  create  the  office  of 
superintendent  of  the  foreign  department  to  enable  him  to  appoint  his  son 
thereto,  and  "that  having  thereupon  made  or  authorized  or  knowingly  or 
negligently  permitted  the  making  of  "  a  pretended  contract  between  the  plain- 
tiff and  defendant's  son  at  exorbitant  rates  of  commission,  etc.,  states  a  single 
cause  of  action  with  sufficient  definitcness. 

Inqrahau,  J.,  dissented  in  part,  with  opinion. 

Appeal  by  the  defendant,  Richard  A.  McCurdy,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
13th  day  of  November,  1906,  denying  the  defendant's  motion  to 
strike  out  certain  allegations  of  the  complaint  as  irrelevant  and 
redundant,  and  to  require  that  the  complaint  be  made  more  definite 
and  certain  and  to  have  the  facts  constituting  the  several  causes  of 
action  separately  stated  and  numbered. 

De  Lancey  Nicoll  \_Courtland  V.  Anahle  with  him  on  the  brief], 
for  the  appellant. 

Joseph  II.  Choate  [James  McKeen  and  Joseph  11.  Choate^  Jr.^ 
with  him  on  the  brief  J,  for  the  respondent. 

Laugh  LIN,  J. : 

The  excellent  opinion  of  the  learned  justice  who  presided  on  the 
hearing  of  this  motion  at  Special  Term  meets  with  our  approval 
and  renders  further  discussion  of  many  points  argued  on  the  appeal 
unnecessary,  excepting  to  emphasize  views  already  briefly  outlined 
by  him. 

This  is  an  action  at  law.  The  complaint  contains  nine  counts. 
In  the  first  six  paragraphs  of  the  first  count,  which  are  repeated  by 
reference  in  each  of  the  others,  it  is  alleged  in  substance  that  plain- 
tiff is  a  domestic  life  insurance  corporation,  with  by-laws  duly 
adopted ;  that  pursuant  to  its  charter  and  l)y-law8  defendant  was  on 
the  4th  day  of  June,  18G6,  duly  elected  trustee  of  plaintiff  for  the 
term  of  four  years ;  that  he  accepted  and  thereafter,  by  virtue  of 
successive  re-elections,  continued  to  hold  the  office  and  act  as  such 
trustee  until  the  3d  day  of  January,  1906 ;  that  he  was  duly  elected 
president  of  the  company  for  the  term  of  one  year  on  the  3d  day  of 
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June,  1885,  and  annually  thereafter  was  re-elected  and  continued  to 
hold  the  office  and  to  act  as  president  until  the  29th  day  of  Novem- 
ber, 1905  ;  that  he  was  expressly  authorized  by  the  by-laws  to  sus- 
pend or  remove  agents  at  pleasure,  to  preside  at  meetings  of  the 
trustees  and  of  standing  committees,  except  the  auditing  committee 
and  committee  on  expenditures,  and  was  ex  officio  a  member  of  all 
standing  committees  with  the  exception  of  those  two,  was  given  the 
"  general  direction  and  superintendence  of  the  affairs  and  of  the 
officers  of  the  company,"  and  it  was  made  his  duty  to  establish 
"rules  and  regulations  for  the  conduct  of  the  business  of  the 
company  and  for  the  direction  of  its  officers." 

For  its  lirst  cause  of  action  i^\9kmii^ further  alleges  that  defend- 
ant, in  the  year  1896,  ^^made  or  authorized  to  he  made^  or  know- 
ingly or  negligently  permitted  to  he  made^^  an  unauthorized  and 
unlawful  payment  of  $15,000  of  plaintiff's  funds  for  political  pur- 
poses, and  negligently  failed  to  establish  proper  or  adequate  rules  to 
prevent  such  payment,  to  its  damage  in  the  sum  of  $15,000.  It  is 
quite  clear  that  there  is  but  one  cause  of  action  here  alleged,  and  it 
is  to  recover  the  damages  sustained  by  the  company  through  this 
unauthorized  and  unlawful  appropriation  of  its  funds.  It  is  not 
definitely  charged  whether  defendant  expressly  authorized  and  per- 
sonally participated  in  the  payment  or  whether  it  was  made  by 
others  through  his  neglect  to  properly  supervise  the  affairs  of  the 
company  and  perform  the  duties  of  the  office  which  he  held  and 
assumed.  Plaintiff  knows  that  it  was  one  or  the  other,  or  both,  but 
not  which.  In  either  event  defendant  would  be  liable.  In  such 
case  an  alternative  allegation  is  permissible,  and  plaintiff  should  not 
be  required  to  elect  in  advance  and  stake  the  result  of  the  issue  on 
its  ability  to  prove  to  the  satisfaction  of  a  jury  the  one  to  the 
exclusion  of  the  other.  {Everitt  v.  Conklhiy  90  N.  Y.  645 ;  Stern 
V.  Ladew,  51  N.  Y.  St.  Eepr.  456 ;  Mann  v.  Coch,  24  Abb.  N.  C. 
314;  Hasherg  v.  M'oses^  81  App.  Div.  199;  Garrett  Co,  v.  Astor^ 
67  App.  Div.  595.  See,  also.  Smith  v.  Hathhun,  22  Hun,  150.)  It 
is  analogous  to  an  allegation  in  an  action  to  reform  an  instrument  in 
writing  where  it  has  frequently  been  held  that  an  allegation  that  a 
clause  was  inserted  or  omitted  through  mutual  mistake  or  through 
fraud  on  the  part  of  the  defendant  was  good  pleading,  and  proof  of 
App.  Div.— Vol.  CXVIIL        52 
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either  alternative  would  sustain  the  action.  {Christopher  cfe  Tenth 
St.  R.  R,  Co,  V.  Twenty-third  St,  R.  Co.,  78  Hun,  4:62.) 

The  additional  allegations  in  the  second,  third  and  fourth  causes 
of  action  relate  to  single  political  contributions  in  the  years  1900 
and  1904  respectively.  They  are  otherwise  in  all  respects  similar 
to  those  contained  in  the  first,  and  the  observations  already  made 
render  further  discussion  thereof  unnecessary. 

The  further  allegations  in  the  fifth  cause  of  action  relate  to 
political  contributions,  aggregating  not  less  than  $200,000,  at  divers 
times  subsequent  to  the  Ist  day  of  January,  1885,  it  being  alleged 
that  the  precise  times  are  unknown  to  plaintiflE ;  but  otherwise  the 
allegations  are  the  same  as  those  contained  in  the  first  cause  of  action. 
These  disbursements  were  all  without  authority  and  are  alleged  to 
have  been  made  in  the  execution  of  a  single  scheme  and  policy  to 
deplete  the  funds  of  the  company.  The  additional  questions  are 
here  presented  as  to  whether  each  of  the  negligent  acts  of  the 
defendant  which  resulted  in  a  loss  to  plaintiff  and  his  negligent 
acts  during  each  term  of  office  as  trustee  and  president  constitute  a 
separate  cause  of  action.  We  are  of  opinion  that  they  do  not.  He 
held  the  positions  continuously,  and  the  action  is  to  recover  tlie 
damages  sustained  by  the  company  for  the  direct  injury  caused  by 
his  general  wrongful  acts  or  negligence  in  the  performance  of  or  in 
failing  to  perform  his  duties  as  agent  of  the  company  throughout 
the  entire  period.  Although  tlie  action  is  at  law  and  appears  to  be 
classified  as  in  tort  {Ifun  v.  Cart/,  82  N.  Y.  66),  the  wrong  or 
neglect  is  not  disconnected  with  the  oj/ice,  hut  consists  of  a  ireaeh 
of  duty,  express  or  implied,  to  exercise  proper  care  and  faithfulness 
in  the  discharge  of  the  duties  of  the  office ;  and  is  not  to  recover 
specific  sums  lost  to  the  company  by  reason  of  the  wrongful  acts  or 
negligence,  but  general  unliquidated  damages,  the  items  of  which 
it  is  not  necessary  to  plead,  nor  is  the  nature  of  the  action  changed 
by  the  fact  that  in  some  instances  they  have  been  pleaded.  {Ilun 
V.  Cary,  supra  ;  O'Brien  v.  Fitzgerald,  143  N.  Y.  377, 383 ;  S.  C, 
6  App.  Div.  509  ;  affd.  on  opinion  of  Ingraham,  J.,  150  N.  Y.  672 ; 
MdbonY. Miller,  81  App.  Div.  10;  Dykman  v.Keeney,  154  N.  Y. 
483;  Bosworth  v.  Allen,  168  id.  157;  riiggins  v.  Teff't,  4  App. 
Div.  62 ;  Mason  v.  Henry,  152  N.  Y.  529 ;  Hanna  v.  Lyon,  179 
id.  107 ;  Bowers  v.  Male,  186  id.  28,  34.) 
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In  People  v.  Tweed  (63  N.  Y.  194)  it  was  held  that  a  complaint 
in  an  action  to  recover  various  sums  of  money  obtained  from  the 
city  by  the  defendants  at  divers  times  by  fraudulent  acts,  in  pro- 
curing fictitious  bills  to  be  presented  and  audited  in  formal  compli- 
ance with  the  law,  pursuant  to  a  preconceived  conspiracy  on  their 
part  to  loot  the  treasury,  constituted  but  a  single  cause  of  action,  not 
for  the  negligence  of  tlie  defendants  in  the  performance  of  public 
duty,  but  for  fraudulently  obtaining  the  money.  In  the  decision  of 
that  case  no  special  importance  was  attached  to  the  allegations  with 
respect  to  the  conspiracy ;  and  it  is  well  settled  that  conspiracy  does 
not  constitute  the  gravamen  of  an  action  for  damages,  but  that 
the  eflFect  of  the  allegation  merely  is  to  connedt  the  acts  and  parties 
with  one  another.  If  the  separate  fraudulent  acts  by  which  money 
was  wrongfully  obtained  at  different  times  do  not  constitute  separate 
causes  of  action,  it  would  seem  that  separate  wrongful  or  negligent 
acts  would  not  necessarily  constitute  separate  causes  of  action.  It  is 
clear  that  in  a  suit  in  equity  for  an  accounting,  which  is  authorized 
as  to  property  coming  into  the  hands  of  a  director  or  trustee  of  a 
corporation,  or  for  his  breach  of  trust  which  may  consist  of  "cul- 
pable acts  and  omissions,"  the  facts  may  be  alleged  in  a  single 
count,  although  the  acts  resulting  in  the  damage  to  tlie  corporation 
may  have  been  many  and  disconnected  and  separated  by  long  peri- 
ods of  time.  {Bosxoorth  v.  Allen^  supra  y  Mohan  v.  Miller^  supra  ; 
Mason  v.  Henry,  152  N.  Y.  529.) 

In  Smith  V.  Rathhun  {supra)  it  was  held  that  an  action  against 
directors  of  a  bank  to  recover  damages  sustained  by  the  corporation 
through  their  neglect  to  perform  their  duties,  the  negligence  con- 
sisting in  both  malfeasance  and  nonfeasance,  constituted  but  a  single 
cause  of  action.  That  decision  althougli  not  cited  appears  to  be 
directly  in  point. 

Neither  the  validity  of  the  defendant's  election  nor  the  term  for 
which  he  was  elected  is  material.  It  is  precisely  the  same  as  if  he 
assumed  the  functions  of  the  office  and  was  suffered  to  exercise 
them  continuously  by  acquiescence  of  the  company.  As  a  (2d  facto 
officer,  having  assumed  and  exercised  the  functions  of  the  offices, 
he  became  chargeable  with  all  of  the  responsibilities  of  the  positions 
which  he  occupied,  and  he  owed  a  duty  of  diligence  and  fidelity  to 
the  company  to  neither  direct  unauthorized  or  unlawful  disburse- 
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ments  nor  negligently  suffer  them  to  be  made.  Plaintiff  at  most 
will  only  be  required  to  show  ])is  first  election  or  assumption  of  the 
dnties  of  the  respective  positions,  and  that  he  continuously  there- 
after held  the  offices  and  assumed  to  exercise  their  functions,  and 
his  failure  to  perform  the  duties  incident  thereto  and  the  resulting 
damages. 

The  motion  does  not  involve  the  sixth  cause  of  action. 

The  additional  allegations  of  the  seventh  count  are  that  defend- 
ant directly  or  negligently  permitted  certain  officers,  trustees  and 
employees  of  plaintiff  to  establish  and  maintain  with  funds  of  the 
company,  without  authority,  during  the  period  from  the  1st  day  of 
January,  1900,  until  the  close  of  the  year  1905,  a  "  Confidential 
Fund,"  and  to  expend  and  disburse  the  same  for  unauthorized  and 
unlawful  purposes  to  its  damage  in  the  sum  of  $600,000.  The 
diversion  of  the  money  to  the  fund  and  the  disbursement  thereof 
are  all  charged  to  have  been  without  authority  and  unlawful.  That 
this  is  but  a  single  cause  of  action,  stated  with  sufficient  definiteness, 
is  shown  by  the  views  already  expressed. 

The  eighth  cause  of  action  relates  to  knowingly  or  negligently 
making  unauthorized  and  improvident  agency  contracts  annually 
from  the  year  1893  to  the  year  1905,  inclusive,  with  Charles  H. 
Raymond  &  Co.,  of  which  firm  defendant's  son-in-law  was  a  mem- 
ber, and  agreeing  to  pay  and  paying  thereunder  unnecessarily  high 
and  grossly  excessive  and  exorbitant  rates  and  commissions,  and  to 
knowingly  or  negligently  permitting  payments  aggregating  not  less 
than  $500,000,  not  embraced  in  the  agency  contracts  or  authorized 
to  be  made  to  said  firm  during  said  term,  in  all  to  plaintiff's  damage 
in  the  sum  of  $1,250,000.  These  allegations  do  not  require  special 
comment.  They  state  a  cause  of  action  for  general  damages  sus- 
tained by  unauthorized  payments  to  a  particular  firm  during  the 
period  of  defendant's  ad  ministration  of  the  offices,  >bM>t^?myZy  orneg- 
ligently  permitted  hy  him,  in  part  under  unauthorized  and  fraudu- 
lent contracts,  and  in  part  without  authority  or  consideration,  and 
the  amount  in  excess  of  what  would  have  been  reasonable  and 
proper  is  stated. 

In  the  ninth  count  defendant  is  charged  with  having  induced  plain- 
tiff to  create  the  "  office  of  Superintendent  of  the  Foreign  Depart- 
ment "  in  the  month  of  January,  1886,  to  enable  him  to  appoint  his 
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son  Robert  H.  McCurdy  tliereto,  and  with  having  thereupon  made 
or  authori.zed^  or  knowingly  or  negligently  permitted  the  making  of, 
a  pretended  contract  between  plaintiff  and  liis  son  at  an  exorbitant 
rate  of  commission,  which  position  defendant's  son  held,  enjoying 
the  frnits  of  the  contract  until  Jnne,  1903,  when  he  resigned  and 
was,  on  Jnly  firat  thereafter,  appointed  general  manager  of  plaintiff 
at  an  annual  salary  of  $20,000,  which  was  subsequently  increased 
to  $30,000.  This  count  states  but  a  single  cause  of  action  and  with 
sufficient  deiiniteness. 

The  motion  to  strike  out  paragraphs  36  and  38  was  also  prop- 
erly denied. 

It  follows  that  the  order  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Patterson,  P.  J.,  Clarke  and  Scott,  JJ.,  concurred ;  Ingra- 
HAM,  J.,  dissented  in  part. 

Ingraham,  J.  (dissenting  in  part) : 

I  concur  with  Mr.  Justice  Laughun  in  the  conclusion  at  which 
he  has  arrived,  except  as  to  the  fifth  cause  of  action.  The  action  is 
at  law,  to  recover  for  moneys  of  the  plaintiff  which  the  defendant, 
as  its  president,  has  caused  to  be  paid  for  purposes  other  than  cor- 
porate purposes.  The  first  four  causes  of  action  are  to  recover  for 
certain  specific  payments  made  for  political  purposes  or  contribu- 
tions to  political  parties.  The  fifth  cause  of  action  is  upon  an 
allegation  that  "at  various  times  subsequent  to  the  first  day  of 
January,  1885,  and  to  the  plaintiff  unknown,  the  defendant  made, 
or  authorized  to  be  made,  or  knowingly  or  negligently  permitted  to 
be  made,  in  furtherance  of  a  single  policy  or  design,  certain  payments 
aggregating  not  less  than  two  hundred  thousand  dollars  ($200,000), 
out  of  the  plaintiff's  moneys,  for  certain  political  purposes,  to  wit, 
to  defray  the  expenses  of  the  annual  campaigns  conducted  by  a 
political  party  in  furtherance  of  the  election  of  the  nominees  of  the 
said  party  for  political  offices."  Each  payment  would  be  a  wrong- 
ful act  for  which  the  defendant  would  be  liable  if  the  payment 
made  was  for  an  illegal  purpose,  or  without  authority  from  the  cor- 
poration. While  the  officers  of  a  corporation  may  be  called  to 
account  for  their  illegal  acts,  or  for  an  illegal  disposition  of  the 
money  or  property  of  the  corporation,  in  an  action  at  law  I  think 
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that  each  illegal  disposition  of  a  corporation's  property  is  a  separate 
cause  of  action.  The  distinction  between  an  action  in  equity  to  call 
an  officer  of  a  corporation  to  account  and  an  action  at  law  against 
an  officer  of  a  corporation  to  recover  for  an  illegal  or  unauthoiized 
disposition  of  the  moneys  of  the  corporation  that  the  officer  hae 
made  is  clear ;  for  when  a  trustee  or  person  holding  money  or  prop- 
erty in  a  fiduciary  relation  is  called  upon  to  account,  he  can  in  one 
action  be  required  to  account  for  all  the  money  or  property  of  the 
corporation  that  he  has  received  and  for  which  he  is  accountable ; 
but  in  an  action  at  law  to  recover  from  an  officer  of  a  corporation 
for  money  of  the  corporation  that  he  has  illegally  or  improperly 
paid  out,  each  payment  thus  illegally  or  improperly  made  is  a 
separate  cause  of  action  which  must  be  separately  pleaded. 

This  is  not  an  action  to  recover  damages  sustained  by  the  cor- 
poration for  negligence  or  wrongdoing  which  has  caused  the  cor- 
poration damage,  but  to  recover  specific  money  of  the  corporation 
paid  by  the  president  for  illegal  or  unauthorized  purposes. 

I  think,  therefore,  that  the  plaintiff  eIiouM  be  required  to  sepa- 
rately number  the  various  causes  of  action  alleged  as  a  fifth  cause 
of  action. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  Mutual  Life  Insurance  Company  of  New  York,  Respondent, 
V.  Richard  A.  McCurdy,  Appellant.     (Action  No.  2.) 

First  Department,  April  5,  1907. 

Pleading  —  suit  in  equity  for  accounting  against  president  of  insurance 
corporation — general  accounting  for  all  items  received. 

In  ft  suit  in  equity  brought  by  an  insurance  corporation  against  its  former  presl 
dent  to  require  him  to  account  for  expenditures  and  disbursements  ''  made,  or 
caused  or  knowingly  permitted  to  be  made,  by  him  or  his  agents  and  servants  *' 
from  moneys  received  by  him  in  his  fiduciary  capacity  and  taken  from  the 
treasury  through  a  system  of  false  and  fraudulent  bills  and  vouchers,  etc.,  and 
for  unauthorized  and  unlawful  purposes,  as  to  the  details  of  which  transac- 
tions the  plaintiff  is  without  knowledge  or  information,  or  means  of  obtaining 
knowlege  or  information,  the  plaintiff  is  not  required  to  set  forth  the  details 
with  a  precision  rendered  impossible  owing  to  the  misconduct  of  the  defendant 
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in  falsifying  the  records.  Even  though  not  distinctly  a  trustee,  such  allega- 
tions empower  a  court  of  equity  to  require  the  president  of  a  corporation  to 
account  for  the  corporate  property. 

Each  sum  of  money  or  item  of  property  which  came  into  the  hands  of  the  defend- 
ant in  his  official  capacity  does  not  give  rise  to  a  separate  cause  of  action,  and 
the  complaint  will  not  be  required  to  be  divided  into  as  many  separate  actions 
as  there  are  items  of  property  claimed  to  have  been  received. 

An  officer  of  a  corporation  who  exercised  his  functions  continuously  may  be 
required  to  account  in  equity  for  moneys  received  under  a  single  count. 

Appeal  by  the  defendant,  Eichard  A.  McCurdy,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
13th  day  of  November,  1906,  denying  the  defendant's  motion  to 
have  the  complaint  made  more  definite  and  certain,  and  the  state- 
ment of  facts  constituting  the  several  causes  of  action  separately 
stated  and  numbered. 

De  Lancey  Nicoll  \^Courtl(jmd  V.  Anahle  with  him  on  the  brief], 
for  the  appellant. 

Joseph  H,  Choate  [James  McKeen  aqd  Joseph  IL  Choate^  Jr,j 
with  him  on  tlie  brief],  for  the  respondent. 

Laugh  LIN,  J. : 

This  is  a  suit  in  equity  to  require  the  defendant  to  account  for 
expenditures  and  disbursements  "  made,  or  caused  or  knowingly 
permitted  to  he  made  by  him  or  his  agents  and  servants "  from 
moneys  received  by  him  or  which  came  into  his  custody  and  posses- 
sion or  under  his  control  as  trustee  and  president  of  the  plaintiff, 
for  the  use  and  benefit  of  the  plaintiff,  not  involved  in  certain 
actions  at  law  brought  by  the  plaintiff  against  the  defendant.  The 
plaintiff  alleges  that  on  or  about  the  4th  day  of  June,  1866,  pursu- 
ant to  its  charter  and  by-laws,  the  defendant  was  elected  trustee  of 
plaintiff  for  a  term  of  four  years,  and  that  by  virtue  of  successive 
re-elections  thereafter  he  continued  to  hold  the  office  and  act  as 
trustee  until  the  3d  day  of  January,  1906 ;  that  on  the  3d  day  of 
June,  1885,  pursuant  to  the  charter  and  by-laws  of  the  plaintiff,  he 
was  elected  its  president  for  a  term  of  one  year,  and  thereafter,  by 
virtue  of  successive  annual  re-elections,  continued  to  liold  office  and 
act  as  president  until  the  29th  day  of  November,  1905 ;  that  while 
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holding  said  offices  it  was  his  duty,  under  the  charter  and  by-laws  of 
the  company,  to  conserve  its  interests  and  to  preserve  from  waste 
the  property  of  the  company  which  was  received  by  him  or  was 
under  his  control,  and  "  to  authorize,  make,  or  knowingly  or  negli- 
gently permit  to  be  made,  no  unlawful  or  improvident  use  of  the 
funds  of  the  plaintiflE,"  and  to  exercise  due  care  and  faithfulness  in 
the  discharge  of  his  duties,  and  to  account  to  the  plaintiflE  for  its 
property  which  came  into  his  hands  or  under  his  control  ;  that  by 
virtue  of  his  office  as  trustee  and  president  he  personally,  and 
through  his  agents,  from  time  to  time,  received  and  acquired 
the  custody  and  control  in  its  behalf  of  large  sums  of  money 
belonging  to  the  company  "  in  amounts  and  at  times  unknown  to 
the  plaintiff ; "  that  large  sums  of  money  "  so  received  by  the  defend- 
ant were  taken  by  tiie  defendant  or  caused  or  knowingly  per- 
mitted by  him  to  be  taken  from  the  treasury  of  the  plaintiff  through 
a  system  of  false  and  fraudulent  bills  and  vouchers,  which  system 
was  concerted  between  the  defendant  and  certain  officere  and  agents 
of  the  plaintiff  "  and  paid  out  by  the  disbursing  officers  and  agents  of 
the  company  with  his  knowledge ;  that  by  said  sj'stem  the  defendant 
"  caused  or  knowingly  permitted  the  moneys  of  the  plaintiff  to  be 
paid  out  to  and  received  by  himself  or  his  agents  and  servants,"  and 
caused  or  knowingly  permitted  false  and  fraudulent  entries  to  be 
made  in  the  books  of  account  of  the  company  in  accordance  with 
the  false  bills  and  vouchers,  "  and  not  in  accordance  with  the  true 
disposition  in  fact  made  of  the  suras  paid  out  thereon,"  and  without 
vouchers  therefor,  "  from  time  to  time  made,  directed  or  knowingly 
permitted  large  expenditures  and  disbursements  of  or  out  of  the 
moneys  received  by  him,"  and  "caused  or  knowingly  permitted 
entry  of  such  expenditures  and  disbursements  to  be  omitted  "  from 
the  books  of  the  company ;  and  from  time  to  time  "  he  delivered  or 
caused  or  knowingly  permitted  to  be  delivered  to  one  Walter  R. 
Gillette,  as  his  agent  in  the  premises,  large  portions  of  the  moneys 
received "  by  him  by  virtue  of  his  office  as  president  and  trustee, 
from  which  Gillette  from  time  to  time,  by  direction  of  the  defend- 
ant, "  made  large  expenditures  and  disbursements,"  retaining  the 
balance  as  agent  of  the  defendant,  no  part  of  which,  excepting  the 
sum  of  $8,000  voluntarily  paid  by  Gillette  to  the  company,  has 
been  accounted  for ;  that  many  of  the  expenditures  and  disburse- 
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mentfi  "  made,  directed  or  knowingly  permitted  by  the  defendant  or 
said  Gillette  "  were  unauthorized  and  were  for  unlawful  purposes, 
but  "  as  to  the  nature,  object  and  amounts  of  the  great  majority  of 
the  said  expenditures  and  disbursements  or  as  to  whether  any  of  the 
said  expenditures  and  disbursements  were  lawfully  chargeable  to 
the  plaintiflf,  or  as  to  whether  any  portion  of  the  said  sums  received 
by  the  defendant  as  aforesaid "  still  remain  in  his  hands  or  under 
liis  control,  or  in  the  hands  or  under  the  control  of  Gillette,  or  any 
other  servant  of  the  defendant,  the  plaintiflf  is  without  knowledge 
or  information,  or  means  of  obtaining  knowledge  or  information. 

The  suit  being  in  equity  against  a  fiduciary  for  an  accounting, 
the  plaintiflE  should  not  be  required  to  make  the  allegations  of  the 
complaint  more  definite  or  certain  with  respect  to  the  sums  of 
money  received  by  the  defendant  from  time  to  time,  or  the  dates  of 
the  receipt  thereof,  nor  with  respect  to  tlie  trust  upon  which  each 
sum  of  money  was  received.  The  trust  is  sufficiently  shown.  The 
allegations  of  the  complaint  with  respect  to  the  duty  of  defendant 
under  the  charter  and  by-laws  of  the  company  do  not  diflEer  mate- 
rially from  the  duties  which  would  be  imposed  upon  him  by  impli- 
cation of  law  in  assuming  to  exercise  the  functions  of  the  office  of 
trustee  and  president.  {Ilun  v.  Cary^  82  N.  T.  66.)  It  fairly 
appears  that  the  facts  are  alleged  as  definitely  as  the  knowledge  pos- 
sessed by  the  plaintiflE  enables  it  to  state  them,  and  that  its  inability 
to  set  them  forth  with  greater  precision  is  owing  to  the  misconduct 
of  the  defendant  in  falsifying  or  permitting  the  falsification  of  the 
records,  and  in  omitting  to  make  or  cause  to  be  made  proper  entries 
in  the  books  of  the  company.  It  is  alleged  that  property  of  the 
company  came  into  his  custody  or  under  his  control,  as  trustee  and 
president ;  that  it  has  been  withdrawn  from  the  company  by  him 
or  by  his  direction  or  with  his  consent,  and  disbursed  without 
authority  and  for  unlawful  purposes,  and  that  he  has  not  accounted 
therefor.  Even  if  he  were  not  strictly  a  trustee  in  the  circum- 
stances, lie  owed  to  the  company  the  duties  of  a  trustee,  and  these 
allegations  give  a  court  of  equity  jurisdiction  to  require  him  to 
account  for  the  property.  {Bosworih  v.  Aliens  168  N.  Y.  157 ; 
O'Brien  v.  FitzgeraU,  6  App.  Div.  609;  aflEd.,  150  N.  Y.  572; 
Mahon  V.  Miller^  81  App.  Div.  10.)  The  learned  counsel  for  the 
appellant  contends  that  each  sum  of  money  or  item  pf  property 
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which  came  into  the  hands  of  the  defendant,  for  which  he  has  not 
accounted,  gives  rise  to  a  separate  cause  of  action  for  an  acconnting 
as  to  that  specific  property,  and  he  demands  that  the  complaint  be 
divided  into  as  many  separate  causes  of  action  as  there  are  items  of 
property  which  it  is  claimed  were  received  by  him  and  for  which  he 
has  not  accounted.     We  do  not  agree  with  this  contention. 

If  it  be  an  action  for  a  general  accounting  by  defendant  concern- 
ing the  property  of  the  company  which  came  into  his  custody  or 
under  his  control,  then  it  lias  already  been  established  by  precedent 
that  it  is  a  single  cause  of  action.  {Bosworth  v.  Allen,  168  N.  Y. 
157, 165.)  The  damages  sustained  by  mere  negligence  could  not 
be  recovered  in  equity  and  it  is  not  at  all  clear  that  the  actions  at 
law,  to  which  reference  is  made,  embrace  any  items  for  which 
defendant  would  be  accountable  in  equity.  {O^Brien  v.  Fitzgerald, 
supra  ;  DyJcman  v.  Keeney,  154  N.  Y.  483 ;  Mdbon  v.  MilUr,  81 
App.  Div.  10 ;  Empire  State  Saviiigs  Bank  v.  Beard,  81  Hun, 
184;  revd.,  151  N.  Y.  638.)  If  not,  then  the  action  is  for  a  general 
accounting.  Assuming,  however,  that  by  the  reference  to  the 
actions  at  law  certain  items  are  eliminated  from  the  accounting,  it 
is  difficult  to  perceive  upon  what  theory  an  action  for  a  general 
accounting  with  the  exception  of  certain  items  can  be  deemed  to 
state  more  causes  of  action  than  a  complaint  for  a  general  account- 
ing which,  by  not  excepting  any  items,  embraces  more.  The  defend- 
ant held  and  exercised  the  functions  of  the  offices  continuously,  and, 
therefore,  any  matters  for  which  he  wajs  accountable  to  the  company 
in  equity,  concerning  which  it  desires  an  accounting,  are  properly 
included  in  a  single  count. 

It  follows  that  the  order  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Patterson,  P.  J.,  Ingraham,  Clarke  and  Scott,  J  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Thb  Mutual  Life  Insurance  Company  of  New  York,  Respondent, 
V,  BiGHARD  A.  McCuRDY  and  Robert  H.  McCurdy,  Appellants. 

First  Department,  April  5,  1907. 

Pleading  —  action  against  president  of  corporation  to  recover  moneys 
obtained  pursuant  to  conspiracy  —  when  complaint  states  single  cause 
of  action. 

An  action  at  law  to  recover  moneys  wrongfully  abstracted  from  a  corporation  by 
its  president  and  bis  son  acting  in  concert  in  a  preconceived  plan  to  defraud 
tbe  corporation  through  the  employmcut  of  the  son  on  an  unusual  contract  of 
agency  made  without  authority  at  exorbitant  commissions,  etc.,  states  but  a 
single  cause  of  action,  although  renewals  of  the  agreements  were  made  from 
time  to  time  at  increased  commissions.  Such  acts  are  mere  steps  in  the 
consummation  of  a  single  scheme  or  conspiracy  to  obtain  moneys  by  fraud. 

Appeal  by  the  defendants,  Richard  A.  McCurdy  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  13th  day  of  November,  1906,  denying  the 
defendants'  motion  to  strike  out  as  irrelevant  and  redundant  certain 
matters  alleged  in  the  complaint,  and  to  have  the  complaint  made 
more  definite  and  certain,  and  the  statement  of  facts  constituting 
the  several  causes  of  action  separately  stated  and  numbered. 

De  Lancey  Nicoll  [Courttand  V.  Andble  with  him  on  the 
brief],  for  the  appellants. 

Joseph  II.  Choate  [James  McKeeii  and  Joseph  II.  Choate^  Jr,^ 
with  him  on  the  brief  J,  for  the  respondent. 

Laughlin,  J. : 

This  is  an  action  at  law  to  recover  various  sums  of  money,  aggre- 
gating $1,002,841.66,  alleged  to  have  been  wrongfully  abstracted 
from  the  plaintiff  by  the  defendants,  who  are  father  and  son,  acting 
in  concert  and  pursuant  to  a  preconceived  plan  by  which  they 
fraudulently  conspired  and  agreed  at  a  time  when  the  father  was 
president  of  the  company,  to  obtain,  and  did  obtain,  large  sums  of 
money  from  it  for  the  benefit  of  the  defendant  Robert  II.  McCurdy, 
the  son,  through  the  employment  of  a  firm  of  which  he  was  a  mem- 
ber, as  an  agent  of  the  company,  on  an  unusual  contract  of  agency, 
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made  without  authority,  by  which  tlie  firm  was  paid  exorbitant 
commissions  grossly  in  excess  of  the  fair  and  reasonable  compensa- 
tion for  the  services  rendered,  and  by  the  appointment  of  tlie 
defendant  Robert  H.  McCurdy  to  tlie  office  of  superintendent  of 
the  foreign  department  of  the  plaintiff  at  an  exorbitant  salary, 
grossly  in  excess  of  the  fair  and  reasonable  compensation  for  the 
services  rendered.  The  allegations  of  the  complaint  are  sufficiently 
definite.  Although  renewals  of  the  agreements  from  time  to  time 
at  increased  commissions  are  alleged,  yet  it  is  alleged  that  this  was 
pursuant  to  the  original  corrupt,  fraudulent  agreement  and  con- 
spiracy, and,  tlierefore,  they  merely  constituted  steps  in  the  consum- 
mation of  the  single  scheme,  plan  and  purpose  conceived  at  the 
outset  to  wrongfully  and  fraudulently  obtain  the  moneys  from  the 
company.  The  complaint  states  but  a  single  cause  of  action  to 
recover  the  moneys  lost  to  the  company  through  the  fraudulent  acts 
of  the  defendants,  acting  in  concert  in  executing  a  preconceived 
conspiracy  to  obtain  the  moneys  from  the  company  wrongfully  and 
without  authority.  {People  v.  Tweed,  63  N.  Y.  194;  Boaworth  v. 
AUen,  168  id.  157,  165  ;  Mahon  v.  Miller,  81  App.  Div.  10.) 

It  follows  that  the  order  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Patterson,  P.  J.,  Ingraham,  Clarke  and  Scott,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  Mutual  Life  Insurance  Company  of  New  York,  Kespondent, 
V.  Charles  H.  Raymond  and  Louis  A.  Thebaud,  Defendants, 
Impleaded  with  Eiohard  A.  MoCurdi;,  Appellant. 

First  Department,  April  5,  1907. 

Pleading  —  conversion    by    officers    of    insurance    corporation  —  when 
complaint  should  be  made  definite  and  certain. 

A  complaint  against  the  president  of  an  insurance  corporation  and  others  which 
alleges  that  the  defendants,  acting  jointly,  wrongfully  and  without  authority, 
took  certain  money  belonging  to  the  corporation,  consisting  of  checks,  bank 
bills,  United  States  notes,  treasury  notes  and  gold  and  silver  cxAd%  of  a  sped- 
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fied  aggregate  value,  and  wrongfully  converted  the  same,  should  be  made  more 
definite  and  certain  when  the  transactions  covered  a  period  of  thirteen  years, 
for  it  is  improbable  that  the  conversion  was  a  single  transaction. 

Appeal  by  tlie  defendant,  Richard  A.  McCurdy,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
13tli  day  of  November,  1906,  denying  the  said  defendant's  motion 
to  strike  out  as  irrelevant  and  redundant  certain  matters  alleged  in 
the  complaint  and  to  have  tlie  complaint  made  definite  and  certain 
and  the  statement  of  facts  constituting  the  several  causes  of  action 
separately  stated  and  numbered. 

DeLancey  Nicoll  [Courtland  V.  Anahle  with  liim  on  the  brief], 
for  the  appellant. 

Joseph  H.  Choate  [James  McKeen  and  Joseph  H.  Choate^  Jr.j 
with  him  on  the  brief],  for  the  respondent. 

Lauqhijn,  J. : 

The  complaint  contains  two  counts.  The  first  alleges  a  fraudu- 
lent and  corrupt  agreement  and  conspiracy  between  the  appellant, 
who  was  president  of  the  plaintiff,  and  the  other  defendants,  who 
composed  the  firm  of  Charles  11.  Raymond  &  Co.,  the  defendant 
Thebaud  being  son-in-law  to  said  McCurdy,  to  enrich  the  firm  and 
particularly  Thebaud  at  the  expense  of  the  plaintiff,  by  which  the 
firm  was  to  receive  and  did  receive,  as  general  agent  of  the  plaintiff, 
compensation  at  special  and  exorbitant  rates,  exceeding  the  fair  and 
reasonable  compensation  for  the  services  rendered  or  to  be  rendered 
by  the  sum  of  $750,000,  and  other  moneys  aggregating  $500,000, 
for  which  plaintiff  was  to  receive  and  did  receive  no  consideration, 
to  plaintiff's  damage  in  the  sum  of  $1,250,000.  The  observations  in 
Mutical  Life  Ins,  Co.  v.  McCurdy  and  McCurdy  (118  App.  Div. 
827),  argued  and  decided  herewith,  answer  the  objections  to  the  order 
presented  on  this  appeal,  so  far  as  the  first  count  of  the  complaint 
is  concerned,  and  render  further  discussion  thereof  unnecessary. 

In  the  second  count  the  plaintiff  alleges  its  incorporation  and 
that  "  between  the  1st  day  of  January,  1893,  and  the  17th  day  of 
November,  1905,  the  defendants,  acting  jointly,  wrongfully  and 
without  authority,  took  certain  money,  the  property  of  the  plaintiff, 
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consisting  of  checks,  bank  bills,  United  States  notes,  Treasury  notes, 
gold  and  silver  coin,  of  the  ainonnt  and  value  of  five  hundred  thou- 
sand dollars  ($500,000)  and  wrongfully  converted  the  same  to  their 
own  use,  to  the  damage  of  the  plaintiff"  in  the  sum  of  $500,000. 
I  am  of  opinion  that  this  count  should  be  made  more  definite  and 
certain.  It  is  possible  that  the  conversion  of  this  property  consti- 
tuted only  a  single  transaction,  but  that  is  highly  improbable.  It  is 
not  alleged  to  have  been  converted  all  on  the  same  day,  but  during  a 
period  covering  nearly  thirteen  years.  Various  kinds  of  property 
are  involved  and  the  amount  is  very  large.  The  reasonable  infer- 
ence is  that  this  wrong  was  not  a  single  act  of  conversion,  but  many 
acts  at  different  times,  quite  remote  and  disconnected  from  one 
another.  The  count  should,  therefore,  be  made  more  definite  and 
certain  with  respect  to  the  time  and  with  respect  to  whether  it  is 
claimed  that  the  property  wbs  converted  by  a  single  act  or  transac- 
tion ;  and  if  there  was  more  than  one  conversion,  the  causes  of 
action  should  be  separately  stated  and  numbered. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  granted  as  to  the 
second  cause  of  action  as  indicated  in  this  opinion. 

Patterson,  P.  J.,  Ingraham,  Clarke  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  as  indicated  in  opinion.     Settle  order  on  notice. 


The  Mutual  Life  Insurance  Company  of  New  York,  Respondent, 
V.  Robert  A.  Granniss,  Appellant. 

First  Department,  April  5,  1907. 

Pleading — when  motion  for  bill  of  particulars  may  not  be  united  with 
a  motion  to  make  the  complaint  more  definite  and  certain  —  when  com- 
plaint states  a  sing^le  cause  of  action  for  general  damag^es  to  corporation 
by  wrongful  acts  or  negligence  of  ofQlcer. 

Motions  to  make  a  complaint  more  definite  and  certain  or  for  a  bill  of  particulars 
in  the  alternative  cannot  be  united,  because  the  first  may  only  be  made  before 
and  the  latter  ordinarily  after  answer  unless  necessary  to  enable  the  defendant 
to  plead. 
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On  a  motion  to  make  a  complaint  more  definite  and  certain  the  court  may  require 
that  allegations  respecting  the  nature  of  the  charge  be  made  definite;  but 
neither  particulars  nor  circumstances  of  time  or  place  should  be  required.  A 
motion  to  make  a  complaint  more  definite  and  certain  is  to  enable  a  party  before 
pleading  to  ascertain  the  charges  made  against  him  with  sufficient  deflniteness 
to  enable  him  to  plead. 

A  complaint  in  an  action  against  the  vice-president  and  trustee  of  an  insurance 
company  which  alleges  that  the  defendant  was  required  to  preserve  the  assets 
of  the  company  and  was  not  authorized  to  make  unlawful  or  improvident  use 
of  its  funds,  etc.,  and  that  it  being  his  duty  to  examine  and  approve  or  disap- 
prove the  vouchers  for  disbursements,  he  knowingly  or  negligently  approved 
and  recommended  the  payment  of  a  large  number  of  bills  and  vouchers  which 
were  not  proper  charges  against  the  company  to  its  damage,  states  a  cause  of 
action  for  general  damage  for  wrongful  acts  or  negligence  as  agent  of  the  com- 
pany. The  amounts  lost  through  such  wrongful  acts  or  negligence  are  evi- 
dence of  the  damage  but  not  specifically  recoverable,  and  the  pleading  need 
not  set  forth  the  dates  or  amounts  of  the  payments  or  the  facts  in  respect  to 
each. 

It  $eems,  that  such  information,  if  necessary,  should  be  obtained  by  a  bill  of 
particulars  after  issue  joined. 

A  complaint  against  such  vice-president  and  trustee  which  alleges  that  the 
defendant,  acting  in  concert  with  other  officers  of  the  company  and  in  disre- 
gard of  his  duty  to  preserve  the  property  from  waste,  approved  or  participated 
in  paying  political  campaign  contributions  wholly  unauthorized,  states  a  cause 
of  action  both  for  negligence  and  for  wrongful  acts  as  an  agent  of  the  com- 
pany, and  the  plaintiff  should  not  be  required  to  make  an  election  between  the 
wrongs  by  making  the  complaint  more  definite  and  certain. 

The  above  considerations  also  apply  to  a  count  alleging  that  the  defendant  with 
other  officers,  pursuant  to  a  conspiracy,  established  a  **  confidential  fund," 
which  they  disbursed  without  authority  for  unlawful  purposes,  etc. 

Appeal  by  the  defendant,  Robert  A.  Granniss,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  2d 
day  of  October,  1906,  denying,  without  prejudice  to  an  application 
for  a  bill  of  particulars  after  issue  joined,  the  defendant's  motion, 
made  before  answering  the  complaint,  to  have  the  complaint  made 
more  definite  and  certain  with  respect  to  the  first,  second  and  fifth 
causes  of  action,  or,  in  the  alternative,  for  a  bill  of  particulars 
concerning  said  causes  of  action. 

Charles  J,  Fay  \Charles  D.  Miller  with  him  on  the  brief],  for 
the  appellant. 

Joseph  n.  Choate  [James  McKeen  and  Joseph  II.  Choate^  Jr,^ 
with  him  on  the  brief],  for  the  respondent. 
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Lauohlin,  J. : 

The  motion  to  make  the  complaint  more  definite  and  certain  or, 
in  the  alternative,  for  a  bill  of  particulars,  were  improperly  joined, 
because  one  may  only  be  made  before  and  the  other  ordinarily  only 
after  pleading.  Moreover,  the  motion  having  been  made  before 
defendant  answered  and  before  it  was  rendered  certain  that  the  mate- 
rial allegations  of  the  complaint  would  be  controverted,  and  a  bill  of 
particulars  not  having  been  shown  to  be  necessary  to  enable  defend- 
ant to  plead,  it  was  premature  in  so  far  as  it  demands  a  bill  of  par- 
ticulars, and  was,  therefore,  in  that  regard  properly  denied  without 
prejudice  to  renewal  after  issue  joined.  {American  Credit  Indem- 
nity  Co.  v.  Bondy^  17  App.  Div.  328.)  The  controlling  considera- 
tion in  deciding  whether  a  complaint  should  be  made  more  definite 
and  certain  is  whether  it  contains  a  plain  and  concise  statement  of 
the  facts  constituting  the  cause  of  action  as  required  by  section  481 
of  the  Code  of  Civil  Procedure,  and  is  prescribed  in  section  546  of 
the  same  Code,  which  authorizes  the  court  to  require  a  pleading,  the 
allegations  of  which  are  "  so  indefinite  or  uncertain  tliat  the  pre- 
cise meaning  or  application  thereof  is  not  apparent,"  to  be  made 
definite  and  certain.  The  court  may  require  that  allegations  with 
respect  to  the  nature  of  the  charge  be  made  definite ;  but  neither 
particulars  nor  circumstances  of  time  and  place  should  be  required. 
{Tilton  V.  Beecher^  59  N.  Y.  176,  183;  People  v.  Tweed,  63  id. 
194.)  The  remedy  is  prescribed  to  enable  a  party  before  pleading 
to  ascertain  the  charge  made  against  him  with  sufiicient  definiteness 
to  enable  him  to  properly  plead. 

The  action  is  at  law  to  recover  damages  for  a  breach  or  neglect  of 
duty  of  the  defendant  as  a  trustee  of  plaintiff,  a  domestic  life  insur- 
ance corporation,  holding  office  continuously,  under  six  successive 
elections,  from  the  1st  day  of  June,  1885,  to  the  28th  day  of 
March,  1906,  and  as  a  vice-president  of  plaintiff  from  the  16th  day 
of  December,  1885,  to  said  28th  day  of  March,  1906. 

Plaintiff  alleges,  for  its  first  cause  of  action,  that  it  was  the  duty 
of  the  defendant  as  trustee  and  vice-president,  among  other  things, 
to  preserve  the  assets  of  the  company  from  waste,  to  neither  author- 
ize nor  make,  nor  knowingly  or  negligently  permit  to  be  made  any 
unlawful  or  improvident  use  of  its  funds,  and  to  be  diligent,  vigi- 
lant and  faithful  in  the  discharge  of  his  duties;  that,  as  vice- 


Digitized  by  VjOOQIC 


Mutual  Lifk  Ins.  Co.  v.  Gkanniss.  833 

App.  Div.]  First  Department,  April,  1907. 

president,  it  was  his  duty  to  examine  and  approve  or  disapprove,,  in 
writing,  bills  and  vouchers  for  disbursements,  and  that  he  knowingly 
or  negligeniiy  approved  and  recommended  for  payment  a  large 
number  of  bills  and  vouchers  which  were  not  proper  charges  against 
the  company,  to  its  damage  in  the  sum  of  $200,000.  These  facts 
plainly  show  a  cause  of  action  for  general  damages  for  wrongful 
acts  or  negligence  as  agent  of  the  company ;  and  amounts  lost  by 
the  company  through  such  wrongful  acts  or  negligence  are  evideuce 
of  the  damages,  but  are  not  specifically  recoverable.  {Mutual  Life 
Ins.  Co.  V.  McCurdy^  N'o.  i,  118  App.  Div.  815,  argued  and  decided 
herewith.)  It  was  not  necessary,  therefore,  to  allege  the  dates  or 
amounts  of  the  payments,  or  the  facts  with  respect  to  each.  That 
information  may,  in  a  proper  case,  be  obtained  by  a  motion  for  a 
bill  of  particulars  after  issue  joined. 

Plaintiff,  for  its  second  cause  of  action,  further  alleges  that  in 
the  years  1896,  1900  and  1904,  defendant,  acting  in  concert  with 
certain  other  officers  of  the  company  and  in  disregard  of  his  duty 
to  plaintiff  to  preserve  its  propei-ty  from  waste,  approved  of  and 
participated  in  paying  out  $92,000  of  its  funds  for  poHtical  cam- 
paign contributions,  which  were  wholly  unauthorized.  These  alle- 
gations show  a  cause  of  action  both  for  mere  negligence  and  for 
wrongful  acts  as  agent  of  the  company  ;  and  as  a  ciiuse  of  action 
npou  either  theory  might  arise  on  those  facts,  plaintiff  should  not 
be  required  at  this  time,  at  least,  to  make  an  election  by  making 
the  complaint  more  definite  and  certain.  {Mutual  Life  Ins.  Co.  v. 
McCurdy^  No.  i,  supra) 

In  the  fifth  count  \}Vm.\\\\^  further  alleges  that  during  the  period 
from  January,  1900,  until  the  close  of  the  year  1905,  defendant 
acted  in  concert  with  certain  officers  of  the  company,  who,  without 
authority  and  pursuant  to  a  preconcerted  arrangement,  established 
and  maintained  with  plaintiff's  moneys  a  " Confidential  Fund'' 
which  they  disbursed  without  authority  and  for  unlawful  purposes ; 
that  plaintiff  Jcyieio  or  should  have  known  these  tacts  and  that  acting 
m  concert  with  tliem  he  approved  of  and  participated  in  the  estab- 
lishment, maintenance  and  disbursement  of  said  fund,  and  neglected 
to  perfonn  his  duty  to  prevent  or  attempt  to  prevent  such  waste  of 
funds  of  the  company,  or  to  give  notice  to  plaintiff's  board  of 
App.  Div.— Vou  CXVIil.        53 
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trustees  and  to  its  policyholders,  to  its  damage  in  tlie  snin  of 
$600,000.  The  reason  already  assigned  for  denying  the  motion  as 
to  the  second  canse  of  action  is  controlling  here  and  leads  to  a  like 
decision. 

It  follows  that  the  order  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Patterson,  P.  J.,  Ingraham,  Clarke  and  Scott,  J  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Daniel  M.  Babr,  Respondent,  v.  Carl  Schefer  and  Others, 

Appellants. 

First  Department,  April  5,  1907. 

Ck)ntract  —  evidence  insufficient  to  show  contract  —  when  error  to  exclude 
evidence  that  person  negotiating  contract  was  not  agent  of  defend- 
ants—new trial  granted  for  fekilure  to  instruct  as  to  measure  of 
damage. 

Evidence  as  to  whetlier  a  contract  was  made  with  the  "lefeudants  or  with  a  third 
person  individually  considered  and 

Held,  that  it  was  insufficient  to  sustain  a  tindmg  that  the  contract  was  made  with 
the  defenvlants. 

When  in  an  action  lor  the  breach  of  a  contnict  the  defendants  contend  that  the 
contract  was  made  with  a  third  person  who  was  not  acting  as  their  agent  but 
the  court  charges  that  the  plaintiff  may  recover  cither  if  the  contract  were 
made  with  the  defendants  or  with  the  thiitl  person  acting  for  ^.hem,  it  is  error 
to  exclude  an  agreement  fixing  the  btisiness  relations  between  the  detendauts 
and  the  third  person.  Such  error  is  not  cured  by  chargi;jg  in  substance  that 
the  plaintifT  cannot  recover  if  the  iury  find  that  no  agreement  was  entered  Into 
but  that  the  jury  may  consider  both  the  defendants'  testimony  denying  the 
contract  was  made  wHh  them  and  the  testimony  as  to  the  agency  of  ti.e  third 
person. 

When  m  an  action  on  the  breach  of  ft  contract  the  court  fails  to  give  any  instruc 
tionsas  to  the  rule  of  damages  and  there  is  no  evidence  speciflcariy  indicating 
the  amount  of  damage,  the  verdict  will  not  be  afQrmed  but  a  new  trial  sboaid 
be  granted. 

Appeal  by  tlie  defendants,  Carl  Scliefcr  and  others,  from  a  judg- 
ment of  the  Supreme  Court  in  lavor  of  the  plaintiff,  entered  in  the 
oflSco  of  the  clerk  of  ilie  county  of  New  York  on  tlie  25th  day  of 
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July,  1906,  upon  the  verdict  of  a  jury,  and  ako  from  an  order 
entered  in  said  clerk's  office  on  the  25th  day  of  July,  1900,  denying 
the  defendants'  motion  for  a  new  trial  made  upon  the  miuutes^^ 

Oeorge  W,  Schurinayi^  for  the  appellants. 
Alfred  II.  Ilolhroole^  for  the  respondent. 

Lauohlin,  J. : 

The  plaintiff  is  engaged  in  the  business  of  manufacturing  dress 
goods  under  the  name  of  the  Barr  Manufacturing  Company  at 
Philadelphia,  and  the  defendants  are  commission  merchants  doing 
business  in  the  city  of  New  York  under  the  firm  name  of  Schefer, 
Schramm  &  Vogel.  The  complaint  sets  forth  two  causes  of  action, 
one  for  a  breach  of  contract  in  failing  to  turn  over  to  the  plaintiff 
orders  for  the  manufacture  of  dress  goods,  taken  on  samples  fur- 
nished by  him  pursuant  to  a  contract  with  defendants,  and  tlie 
other  is  in  tort  for  the  alleged  conversion  of  the  samples.  The 
plaintiff's  claim  under  the  second  cause  of  action  does  not  appear  to 
have  been  submitted  to  the  jury,  and  as  it  was  not  involved  in  tlie 
verdict,  it  requires  no  consideration  on  the  appeal. 

The  verdict  is  not  fairly  supported  by  a  preponderance  of  the 
evidence,  and  neither  in  the  trial  of  the  issues,  nor  in  the  submission 
of  the  case  to  the  jury,  was  a  definite  theory  developed  upon  which 
it  may  be  said  that  tlie  verdict  is  right.  The  plaintiff  gave  evidence 
tending  to  show  that  he  negotiated  a  contract  with  two  of  the 
defendants  verbally  in  the  presence  of  Alfred  P.  Tannert,  who  was 
at  the  head  of  the  dress  goods  department  of  the  defendants.  The 
agreement,  according  to  the  testimony  of  the  plaintiff,  was,  in  sub- 
stance, that  Tannert,  representing  the  defendants,  should  furnish 
designs  to  the  plaintiff,  who  should  manufacture  samples  in  accord- 
ance therewith  and  deliver  them  to  the  defendants,  from  which 
ordera  were  to  be  solicited  by  their  salesmen  and  forwarded  to  the 
plaintiff,  who  was  to  fill  the  same  at  a  fixed  price  of  thirty-one  and 
a  half  cents  i)er  yard,  and  pay  the  defendants  a  commission  of  seven 
and  a  half  per  cent  of  the  net  sales.  The  defendants  denied  that  the 
contract  was  made  with  them,  and  gave  evidence  tending  to  show 
that  the  plaintiff's  negotiations  and  contract,  if  any,  were  with  A.  P. 
Tannert,  who  either  alone  or  in  partnership  with  another  or  others, 
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was  doing  business  under  the  uarae  of  A.  P.  Tannert  &  Co.,  and 
who  had  his  office  with  the  defendants  and  had  business  relations 
witli  theui,  which  were  provided  for  by  a  contract  in  writing. 

The  contract  between  the  defendants  and  A.  P.  Tannert  was 
offered  in  evidence  by  defendants,  but  excluded  on  the  objection  of 
the  plaintiff,  to  which  defendants  duly  excepted.  Other  evidence 
offered  by  the  defendants  tends  to  show,  in  substance,  that  tliey 
attended  to  the  financial  part  of  the  business  conducted  by  Tan- 
nert &  Co.,  guaranteeing  collections  to  the  manufacturers  and  col- 
lecting and  remitting  on  orders  placed  and  filled.  After  the  time 
when,  according  to  the  testimony  of  the  plaintiff,  the  parol  con- 
tract was  negotiated,  tlie  plaintiff  wrote  letters  to  A.  P.  Tannert  & 
Co.,  which  were  introduced  in  evidence  by  defendants  and  tend 
strongly  to  show  that  he  maintained  and  acted  upon  the  theory  that 
no  binding  contract  had  been  negotiated  with  reference  to  the  sale 
of  the  goods  by  sample  and  that  he  was  desirous  of  contracting  with 
A.  P.  Tannert  &  Co.  to  sell  either  outright  for  a  specified  price  per 
yard  for  the  goods  which  is  called  a  merchandise  basis,  or  on  a  com- 
mission basis,  and  that  finally  in  delivering  some  of  the  samples  he 
did  so  upon  the  express  condition  that  the  sales  should  be  on  a  mer- 
chandise basis,  which  of  course  was  a  nnich  lower  rate  than  if  on 
consignment.  If  the  contract  had  been  made  with  defendants,  as 
testified  by  plaintiff,  he  would  encounter  difficulty  in  answering  the 
claim  that  he  was  the  first  to  break  the  contract. 

The  plaintiff  contends  that  these  letters  merely  indicate  a  desire 
on  his  part  to  change  the  contract  from  a  commission  basis  to  flat 
sales,  and  that  they  are  consistent  with  his  having  previously  nego- 
tiated the  contract  with  the  defendants,  as  testified  to  by  him. 
There  is  no  reference  in  the  letters  to  any  existing  contract,  nor  to 
a  desire  to  change  or  alter  the  same.  The  letters  tend  strongly  to 
contradict  the  oral  testimony  of  the  plaintiff,  and  to  show  that  the 
negotiations  for  the  contract  were  between  him  and  A.  P.  Tannert 
&  Co.  acting  for  themselves.  We  are  of  opinion,  therefore,  that 
the  verdict  is  against  the  weight  of  the  evidence,  in  so  far  as  the 
jury  have  found  that  the  contract  was  made  with  the  defendants. 

In  the  original  charge  the  court  instructed  the  jury  that  if  the 
agreement  was  made  by  Tannert  &  Co.  acting  independently  of  the 
defendants,  the  plaintiff  could  not  recover,  and  that  in  order  to 
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entitle  plaintiff  to  recover,  he  imist  show  that  the  contract  was 
made  with  the  defendants  either  directly  or  ictth  Tannert  cfe  Co. 
acting  for  the  defendants.  If,  as  the  record  indicates,  the  theory 
of  the  plaintiff  during  the  trial  was  that  the  contract  was  made 
directly  with  the  defendants,  then  the  agreement  between  them 
and  A  P.  Tannert  was  properly  excluded,  but  in  the  view  in 
which  by  the  charge  in  chief  the  question  was  submitted  to  the 
jury^  the  authority  of  Tannert  to  represent  the  defendants  became 
important,  and  the  agreement  between  them  should  have  been 
received  At  the  close  of  the  main  charge  counsel  for  the  defend- 
ants requested  the  court  to  instruct  the  jury  tliat  if  they  believed 
the  testimony  of  the  defendants,  with  whom  the  plaintiff  testified 
tljat  he  negotiated  the  contract  verbally,  and  who  denied  it,  then 
tlieir  verdict  should  be  for  the  defendants,  to  which  the  court 
replied  :  "  I  so  charge,  that  is  to  say,  if  they  should  find  no  agree- 
ment was  entered  into.  I  will  give  them  that  testimony  and  the 
testimony  of  the  other  witnesses  on  that  question." 

It  may  be  that  the  error  in  allowing  the  jury  to  find  against  the 
defendants  upon  the  theory  that  the  contract  was  made  with  Tannert 
&  Co.,  as  their  agents^  after  having  excluded  evidence  showing 
the  autliority  of  Tannert  &  Co.^  if  any,  to  represent  the  defend- 
ants, would  have  been  corrected,  had  the  court  granted  this  request 
unqualifiedly  as  made,  because  then  the  jury  would  only  have  been 
at  liberty  to  find  against  the  defendants  if  the  contract  was  nego- 
tiated directly  with  them  by  the  plaintiff.  In  view  of  the  qualifi- 
cations  of  the  request,  however,  it  cannot  be  said  that  the  jury  so 
understood  the  court. 

Moreover,  tlie  conrt  failed  to  give  the  jury  any  instructions  with 
respect  to  the  rule  of  damages,  and  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $2,128  without  evidence  specifically  indi- 
cating tliat  that  was  the  amount  of  damages  sustained,  which  leaves 
it  uncertain  as  to  what  rule  of  damages  was  adopted  and  followed 
by  tlie  jury. 

Plaintiff  alleged  and  the  evidence  tends  to  show  that  orders  for  a 
large  quantity  of  goods  were  received  on  samj)1es  manufactured  by 
the  plaintiff  and  delivered  to  the  defendants  or  to  Tannert  &  Co., 
but  that  these  orders  were  filled  l)y  another  party.  There  was 
other  evidence  indicating  that  other  damages  were  sustained  by 
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plaintiff,  but  it  was  too  indefinite  and  speculative  to  warrant  any 
recovery  thereon.  The  agreement,  as  proved  by  the  plaintiff,  was 
not  for  any  specified  period.  No  goods  were  manufactured  by  tlie 
plaintiff  to  fill  any  of  the  orders  taken  on  the  samples  manufac- 
tured by  him.  If,  as  claimed  by  plaintiff,  he  manufactured  and 
delivered  samples  to  the  defendants  upon  the  agreement  that  they 
were  to  solicit  and  transmit  to  him  ordere  thereon,  it  is  manifest 
that  he  would  be  entitled  to  recover  the  difference  between  what  it 
would  have  cost  him  to  have  manufactured  the  goods  and  the  price 
at  which  the  goods  were  to  be  sold  as  fixed  in  the  contract,  less  the 
commissions  payable  to  the  defendants.  The  evidence  leaves  the 
quantity  of  goods  for  which  orders  wore  taken  or  filled  quite  nncer- 
tain.  The  plaintiff  testified,  in  substance,  that  the  cost  to  him  of 
filling  the  ordors  would  have  been  thirteen  and  three-tenths  cents 
per  yard  for  the  goods  in  which  there  was  no  mercerized  dot,  and 
thirteen  and  ninety-two  one-hundredths  cents  per  yard  for  goods 
with'  the  mercerized  dot.  The  evidence  does  not  clearly  show 
what  part  of  the  orders  taken  or  filled  was  for  goods,  with  or  with- 
out the  mercerized  dot.  The  defendants  gave  evidence  tending  to 
show  that  the  cost  of  manufacturing  would  have  been  twenty-two  and 
nine  one-hundredths  cents  per  yard.  The  only  instruction  the  court 
gave  the  jury  on  the  subject  of  damages  was,  that  if  they  found 
there  was  a  contract  and  that  the  defendants  were  guilty  of  a  breach 
thereof,  the  plaintiff  was  entitled  to  recover  the  amount  of  damages 
suffered  by  him  which  he  had  proved  to  their  satisfaction.  It  may 
be  that  the  jury  adopted  the  correct  rule  of  damages,  but  inasmuch 
as  no  rule  of  damages  was  laid  down  by  the  court,  that  cannot  be 
affirmed  on  the  verdict  rendered,  and  the  defendants  are  entitled  to 
a  new  trial. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellants  to  abide  the  event. 

Patferson,  p.  J.,  Inoraham,  Clarke  and  Scorr,  JJ.,  concurred. 

Judgment  reversed,   new   trial   ordered,  costs  to  appellants  to 
abide  event. 
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Charles  "W.  Tremblby,  Respondent,  v.  Charles  C.  Marshall, 

Appellant. 

First  Department,  April  5,  1907.  I 

Practice  —  when  rival  claimants  to  fond  may  be  interpleaded. 

When  two  brokers  each  claim  a  right  to  commissions,  and  there  is  no  pretense 
that  the  defendant  is  liable  to  both,  he  may,  upon  paying  the  amount  into 
court,  interplead  the  claimants  to  litigate  the  issues  between  themselves. 

Appeal  by  the  defendant,  Charles  C.  Marshall,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county,  of  New  York  on  the 
28th  day  of  January,  1907,  denying  tlie  defendant's  motion  to  have 
another  person  interpleaded  and  substituted  as  defendant 

Williarri  J?.  Homhlower^  for  the  appellant. 
William  IL  Osborne^  for  the  respondent. 

Scorr,  J. : 

We  have  here  presented  the  not  infrequent  case  of  a  single  sale 
of  real  property,  witli  two  brokere  each  claiming  to  have  been  the 
sole  efficient  cause  of  the  sale,  and,  therefore,  entitled  to  the  commis- 
sion. There  is  no  pretense  or  suggestion  that  defendant  has  ren- 
dered himself  liable  to  pay  double  commissions,  and  he,  conceding 
his  liability  to  one  or  the  other  of  the  claimants,  but  unable  to 
determine  between  them,  and  unwilling  to  do  so  at  his  own  risk, 
asks  to  intei-plead  them,  paying  the  sum  claimed  into  court,  and 
leaving  the  rival  claimants  to  litigate  over  it  between  themselves. 
There  is  good  reason  and  ample  authority  for  granting  his  motion. 
{liasines  v.  Ives^  85  App.  Div.  483  ;  Dreyer  v.  Rauch^  3  Daly,  434 ; 
Shijyman  v.  Scotty  12  Civ.  Proc.  Rep.  109;  Bickart  v.  Hoffmann^ 
19  N.  Y.  Supp.  472.) 

We  find  no  foundation  in  the  papers  for  the  claim  that,  in  any 
legal  sense,  the  appellant  has  disputed  the  plaintiff's  claim.  At  the 
most  he  has  expressed  only  an  opinion  that  it  is  not  well  founded. 
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This  is  not  sufBcient  to  defeat  his  motion.  The  order  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
granted,  with  ten  dollars  costs,  upon  the  payment  into  court  by 
defendant  of  the  amount  claimed. 

Patterson,    P.  J.,    Ixgraham,    Lauohlin    and    Clarke,    JJ., 

concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs,  upon  payment  into  court  by 
defendant  of  amount  claimed. 


Arthur  M.  Wertheimer  and  Alvin  Wertheimer,  Appellants,  v, 
James  Talcotf,  Respondent. 

First  Department,  April  5,  1907. 

Principal  and  agent  —  commissions  of  factor  on  damaged  goods  taken 
over  by  insurer  —  disbursements  to  insurance  adjuster  and  attorney. 

When  a  factor's  contract  entitles  him  to  a  certain  percentage  on  a  sale  of  goods 
for  the  principal  and  a  less  percentage  if  the  goods  are  not  sold  by  the  factor 
but  are  redelivered  to  the  principal  or  transferred  to  other  parties  at  his  request, 
the  factor  is  only  entitled  to  the  less  percentage  when  the  goods  are  damaged 
by  fire  and  taken  over  by  the  Insurer  under  an  option  in  the  policy.  The 
factor's  contract  should  be  construed  to  mean  that  he  is  entitled  to  the  higher 
commission  only  upon  effecting  a  sale  in  the  general  course  of  business.  The 
taking  over  of  the  goods  by  the  insurer  is  in  the  nature  of  a  transfer  to  third 
parties  without  sale. 

But  wljen  such  insurance  is  taken  out  both  for  the  benefit  of  the  principal  and 
the  frtctor,  the  latter  is  entitled  to  be  reimbursed  for  reasonable  fees  paid  to  an 
adjuster  for  services  rendered  and  for  legal  advice. 

Appeal  by  the  plaintiffs,  Arthur  M.  Wertheimer  and  another, 
from  a  judgment  of  tlie  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
1st  day  of  June,  1904,  upon  the  report  of  a  referee. 

Daniel  P,  Ilays^  for  the  appellants. 
Arthur  O.  Ro7m(7s,  for  the  respondent. 
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Scx)'rr,  J. : 

The  plaintiffs  appeal  from  a  judgment  entered  upon  the  report 
of  a  referee.  The  action  is  by  a  principal  against  hi?  factor  and 
involves  the  question  as  to  the  propriety  of  certain  charges  made 
by  the  factor. 

The  plaintiffs  from  time  to  time  consigned  goods  to  defendant, 
upon  which  the  latter  made  advances  and  paid  certain  charges, 
being  entitled,  by  agreement  between  the  parties,  to  be  reimbursed 
from  the  proceeds  of  sale  thereof,  and  also  to  the  payment  of 
interest  and  of  certain  specified  commissions.  On  June  26,  1900, 
there  were  in  the  possession  and  control  of  defendant  goods  con- 
signed to  him  by  plaintiffs,  upon  which  he  had  made  advances  and 
paid  charges  and  which  he  held  for  sale,  and  subject  to  such 
advances  and  charges 

Defendant,  from  time  to  time,  insured  the  goods  consigned  to 
him  by  plaintiffs  against  loss  by  fire,  in  his  own  name,  but  for  the 
benefit  of  himself  and  plaintiffs  according  to  tneir  respective  inter- 
ests, the  premiums  therefor  being  paid  by  plaintiffs.  Tlie  goods 
held  by  defendant  by  consignment  from  plaintiffs  were  so  insured 
on  June  20,  1900,  when  they  were  injured  by  fire.  The  loss  was  a 
very  considerable  one,  and  there  were  a  large  number  of  insurance 
companies  involved.  Defendant  employed  a  firm  of  insurance 
brokers  and  adjusters  to  represent  and  protect  his  interests  and 
those  of  plaintiffs,  and  to  take  such  steps  as  might  be  necessary  to 
secure  an  adjustment,  appraisement  and  payment  of  the  loss  occa- 
sioned by  the  fire.  He  also  employed  an  attorney  to  advise  con- 
cerning certain  questions  of  law  which  appeared  to  bo  involved. 
The  proceedings  looking  to  an  adjustment  of  the  loss  proceeded 
until  the  damage  to  the  stock  of  goods  was  fixed  at  $105,407.84, 
and  the  actual  cash  value  of  the  goods  insured  before  the  fire  at 
$230,044.97.  The  insurance  companies  elected  to  exercise  the 
option  reserved  to  them  by  tlie  terms  of  the  policies  and  took  the 
entire  stock  of  insured  goods  at  the  amount  appraised  as  the  net 
cash  value  before  the  fire,  and  paid  the  amount  thereof  to  defend- 
ant, who  paid  over  to  plaintiffs  or  accounted  to  them  for  tlie  whole 
amount  received  by  him,  excepting  the  sum  of  $14,819.90,  which 
constitutes  the  amo'int  in  controversy  in  this  action.  The  defendant 
ustities  his  retention  of  this  sum  as  follows ; 
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lie  claims  to  be  entitled  to  retain  the  sura  of  $7,489.86,  being 
three  and  one-quarter  per  cent  upon  the  amount  collected  from  the 
insurance  companies,  as  commissions  agreed  to  be  paid  to  him  upon 
the  sale  of  the  consigned  goods.  He  claims  to  be  entitled  to  retain 
$6,830.44:,  the  sum  paid  by  him  to  the  insurance  adjusters  employed 
by  him,  for  their  services  in  procuring  an  adjustment  of  the  loss, 
and  he  claims  to  be  entitled  to  retain  $500,  the  expense  incurred 
fur  the  services  of  the  attorney  retained  by  him  to  advise  concern- 
ing the  claims  against  the  companies.  The  learned  referee  lias 
found  in  defendant's  favor  upon  each  of  tlie  disputed  items,  and 
this  appeal  challenges  the  correctness  of  his  conclusions  and  raises 
practically  no  question  of  fact.  By  the  terms  of  this  contract 
between  the  parties  the  defendant  is  made  sole  factor  and  selling 
agent  for  plaintiffs ;  all  goods  were  to  be  consigned  to  defendant  and 
sold  by  him,  being  invoiced  to  purchasers  in  the  name  of  "  James 
Talcott,  Wertheimer  &  Company  Department,"  "and  defendant  was 
to  pay  the  expense  of  a  bookkeeper  to  supervise  the  books  and 
accounts  used  in  the  business  of  the  agency  ;  defendant  was  also  to 
supervise  the  credits,  keep  books  of  account,  ledger,  etc.,  at  his 
main  store,  Nos.  108-110  Franklin  street  (not  the  place  in  which 
the  goods  were  kept  and  sold),  alid  to  furnish  the  employees,  attend 
to  collection  of  accounts,  correspondence  and  all  other  necessary 
details  connected  with  the  business  (/.  <».,  at  the  main  store  in 
Franklin  street)  at  his  own  expense.  Plaintiffs  were  to  pay  all 
other  expenses  incurred  in  conducting  the  business,  including  the 
rent  of  any  premises  which  might  be  selected  for  said  business,  sala- 
ries of  salesmen  and  other  employees  (except  at  defendant's  main 
office  in  Franklin  street),  stationery,  postage,  telegrams  and  all 
office,  selling,  packing,  cartage,  storage  and  incidental  expenses,  and 
premiums  for  insurances.  Defendant  was  to  have  exclusive  super- 
vision and  control  of  the  sale  of  said  consigned  goods,  and  was  to 
decide  all  questions  as  to  credit  to  be  given  to  purchasers. 

It  clearly  appears  from  the  contract  as  a  whole  that,  whil".  the 
legal  control  and  constructive  custody  of  the  goods  was  to  be  in 
defendant,  the  plaintiffs  and  their  employees  were  to  perform  the 
actual  work,  and  furnish  the  necessary  means  for  making  sales, 
the  defendant  for  the  protection  of  his  advances  retaining  a  super- 
vision over  credits,  and  collecting  bills  when  due.     The  clause  in  the 
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contract  respecting  defendant's  compensation  reads  as  follows: 
"For  his  services  as  such  factor  and  selling  agent,  James  Talcott 
shall  receive  three  and  one-quarter  (3 J)  per  cent  commission  to  be 
computed  upon  the  net  amount  of  sales  of  the  said  consigned  goods. 
In  case  all  the  goods  so  consigned  shall  not  be  sold  by  said  James 
Talcott  and  the  part  remaining  unsold  shall  be  redelivered  to 
Wertheimer  &  Company,  or  transferred  to  other  parties  at  their 
request,  whether  on  the  termination  of  this  agreement  or  otherwise, 
Wertheimer  &  Company  shall  pay  to  James  Talcott  for  his  services 
in  connection  with  said  unsold  goods  a  commission  equal  to  one  and 
one-half  (IJ)  per  cent  of  the  amount  of  advances  outstanding  at  the 
time  the  consignment  account  is  closed,  plus  one  per  cent  of  the 
net  market  value  of  the  said  goods  so  redelivered  or  transferred." 

The  defendant's  claim,  which  has  been  upheld  by  the  referee,  is 
that  the  exercise  by  the  insurance  companies  of  their  option  under 
the  policies  to  take  the  whole  stock  of  goods,  paying  the  actual 
cash  value  thereof  as  it  was  prior  to  the  fire,  constituted  a  sale 
thereof  to  the  companies  within  the  meaning  of  the  contract,  and 
that  the  defendant  thereupon  became  entitled  to  full  commissions 
of  three  and  one-quarter  per  cent  thereon.  With  this  view  we  are 
unable  to  agree.  While  the  taking  over  of  the  whole  stock  by  the 
companies  comprised  some  of  the  elements  of  a  sale,  such  as  a  trans- 
fer of  title  and  possession,  and  a  payment  of  consideration  therefor, 
we  do  not  consider  that  it  amounted  to  a  sale  of  the  property  within 
the  meaning  of  the  contract  between  the  parties  to  this  action.  The 
contract  of  insurance  is  primarily  and  essentially  a  contract  for 
indemnity,  and  while  the  usual  form  of  policy  leaves  to  the  insurer 
an  option  as  to  the  manner  of  making  indemnity  between  paying  the 
amount  of  damage,  leaving  the  damaged  goods  to  the  insured,  and 
paying  the  total  value  of  the  goods,  and  taking  what  is  left  of  them 
by  way  of  salvage,  the  contract  still  remains  one  of  indemnity  and 
not  of  purchase.  We  think  that  it  is  very  evident,  reading  the 
'contract  between  plaintiffs  and  defendant  as  a  whole,  that  by  the 
sales  of  goods  upon  which  defendant  was  to  receive  a  full  commis- 
sion of  three  and  one-quarter  per  cent  were  meant  and  intended 
commercial  sales  in  the  regular  course  of  business,  for  which  precise 
and  elaborate  provision  was  made  in  the  contract,  including  the 
services  of  salesmen,  the  packing  and  shipping  of  goods,  the  scru- 
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tiny  and  supervision  of  credits,  and  the  discount  and  collection  of 
bills.  The  fact  is  that  in  consequence  of  the  fire  the  goods  were 
disposed  of  otherwise  than  by  such  a  sale  as  was  contemplated  by 
the  contract,  and  for  such  a  disposition  the  contract  makes  provi- 
sion. It  is  provided  that  if  unsold  goods  are  transferred  to  other 
])arties  than  defendant  at  the  request  of  Wertheimer  &  Co., 
the  defendant  shall  receive  one  and  one-half  per  cent  upon  his 
advances,  and  one  per  cent  on  the  net  market  value  of  the  goods. 
It  plainly  appears  that  the  plaintiffs  were  not  only  willing  that  the 
loss  should  be  adjusted  by  the  taking  over  by  the  insurance  com- 
panies of  the  whole  stock  of  goods,  but  preferred  that  method  of 
adjustment,  and  their  expressed  desire  in  that  regard  may  well  be 
considered  as  equivalent  to  a  request  that  the  goods  be  transferred 
to  the  companies.  We  consider  that  the  intent  of  the  contract  will 
be  carried  out  if  the  defendant  be  held  to  be  entitled  to  retain  the 
percentages  provided  for  in  case  the  goods  remaining  unsold  be 
transferred  at  the  request  of  plaintiffs  to  other  parties  than  defendant. 

As  to  the  fees  paid  to  the  adjusters  we  think  that  the  case  was 
riglitly  decided  by  the  referee.  The  judgment  in  the  action  brought 
by  tlie  adjusters  against  defendant,  and  of  which  plaintiffs  nnder- 
took  the  defense,  did  not  perhaps  determine,  as  between  tliese 
parties,  that  the  amount  which  defendant  agreed  to  pay  the  adjust- 
ers was  reasonable,  but  even  if  that  question  was  left  open  there  is 
nothing  which  requires  us  to  hold  that  it  was  unreasonable.  It  was 
right  and  proper  to  engage  the  services  of  a  skilled  adjuster,  and 
while  tlie  evidence  shows  that  there  was  no  fixed  rule  for  the  com- 
pensation of  adjusters,  and  that  other  persons  than  those  employed 
by  defendant  would  have  done  the  work  more  cheaply,  it  is  not 
sliovvn  that  defendant  was  guilty  of  negligence  or  of  bad  faith  in 
employing  the  adjuster  whom  he  did  employ,  or  in  agreeing  with 
him  as  to  the  rate  of  compeUvsation.  We  find  nothing  else  in  the 
case  requiring  discussion  or  criticism. 

The  judgment  sliould,  therefore,  be  so  modified  as  to  restate  the 
account  between  the  parties  by  allowing  to  the  defendant  commis- 
sions upon  the  amount  received  from  the  insurance  companies  at 
the  rate  provided  for  in  tlie  contract  in  case  unsold  goods  shall  be 
transferred  at  tlie  request  of  plaintiffs  to  parties  other  than  pur- 
chasers in  tlie  reguhir  course  of  trade  with  the  appropriate  adjust- 
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ment  of  interest,  and  as  so  modified  should  be  affirmed,  without 
costs. 

Patterson,  P.  J.,  McLaughlin,  Houghton  and  Lambert,  J  J., 
concurred. 

Judgment  modified   as   directed   in   opinion,  and    as   modified 
affirmed,  without  costs.     Settle  order  on  notice. 


Cremo  Light  Company,  Respondent,  v.  Frank  M.  Parker,  as 
Attorney  in  Fact  and  Kepresenting  All  the  Underwriters  of 
Assurance  Lloyds  of  America,  Consisting  of  Said  Frank  M. 
Parker  and  Others,  Appellant. 

First  Department,  April  5,  1907. 

Insurance  — when  fire  insurance  forfeited  on  assignment  of  corporate 

assets. 

A  floating  policy  of  fire  insurance  upon  goods  issued  to  one  corporation  is  for- 
feited under  the  clause  in  the  standard  form  of  policy  when  the  corporation 
transfers  all  its  assets  and  business  to  a  new  corporation  formed  for  the  pur- 
pose of  taking  the  assets  over. 

Corponitions  are  distinct  entities  and  such  assignment  is  a  complete  change  of 
ownership  within  the  forfeiture  clause. 

Appeal  by  the  defendant,  Frank  M.  Parker,  as  attorney  in  fact, 
etc.,  from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  tlie  clerk  of  the  county  of 
New  York  on  the  22d  day  of  December,  1906,  upon  the  decision 
of  the  court,  rendered  after  a  trial  at  the  Xew  York  Si)ccial  Term, 
overruling  the  defendant's  demurrer  to  the  complaint. 

Charles  E.  Hill^  for  the  appellant. 

Allan  li,  Campbell^  for  the  respondent. 

Scott,  J. : 

The  action  is  upon  a  fire  policy  in  the  standard  form,  with  the 
addition  of  the  necessary  clauses  to  fit  its  character  as  a  Lloyd's 
policy.  The  defendant  appeals  from  a  judgment  overruling  a 
demurrer  to  the  complaint.     The  Assurance  Lloyds  of  America 
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insured  "  Cremo  lucaiidescent  Light  Company,  as  now  or  may  be 
hereafter  constituted."  It  contained  the  usual  clause  that  the  policy 
should  be  void  **If  any  change,  other  than  by  the  death  of  an 
insured,  takes  place  in  the  interest,  title  or  possession  of  the  subject 
of  insurance  (except  change  of  occupants  without  increase  of 
hazard),  whether  by  legal  process  or  judgment  or  by  voluntary  act 
of  the  insured  or  otherwise,  or  if  this  policy  be  assigned  before  a  loss." 

The  insurance  was  what  is  known  as  a  "  floating  policy  "  covering 
stock  manufactured  and  unmanufactured  in  the  building  Nos.  108 
and  110  Ejist  One  Hundred  and  Twenty-ninth  street,  and  the 
machinery,  implements,  furniture,  etc. 

The  complaint,  after  setting  forth  the  policy,  alleges  that  on  Jan- 
uary 31,  1905  (during  the  term  of  the  policy),  plaintiff,  Cremo 
Light  Company,  was  organized,  and  among  the  purposes  stated 
in  the  certificate  of  incorporation  was  that  of  purchasing  the  prop- 
erties, franchises,  good  will  and  business  of  every  nature  and  descrip- 
tion of  the  said  Cremo  Incandescent  Light  Company,  all  of  which 
were  on  February  7,  1905,  duly  transferred  to  plaintiff. 

That  prior  to  such  assignment  the  Cremo  Incandescent  Company 
was  engaged  in  the  business  of  manufacturing  incandescent  mantels 
for  gas  burners  at  108  and  110  East  One  Hundred  and  Twenty-ninth 
street  under  the  management  of  Luther  E.  Hartley  and  Joseph 
Lederer. 

That  when  plaintiff  corporation  was  formed  it  succeeded  to  sjiid 
business  which  continued  to  be  conducted  at  the  same  place  and  iu 
the  same  manner  and  with  the  same  emi)loyee8  and  under  the  man- 
agement of  said  Hartley  and  Lederer  and  without  any  increase  of 
hazard  or  risk. 

That  Hartley  was  made  president  of  the  new  company,  having 
general  supervision  of  its  affairs,  and  Lederer  was  made  vice-presi- 
dent superintending  and  supervising  the  manufacturing.  That  the 
capital  stock  of  the  incandescent  company  had  been  $25,000,  owned 
entirely  by  Hartley  and  Lederer.  That  the  capital  stock  of  the 
new  company  was  $40,000  preferred  and  $60,000  common,  of  which 
$20,000  preferred  and  $20,000  common  were  issued  co  Hartley  and 
lederer,  the  balance  being  issued  to  other  persons.  The  company 
then  alleges  a  fire  loss  and  notice  and  service  of  proof  of  loss  upon 
the  underwriters. 
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The  only  question  is  whether  or  not  the  transfer  of  all  the  assets 
and  business  of  tlje  incandescent  company  to  the  new  company, 
under  the  circumstances,  worked  a  forfeiture  of  the.policy  under 
the  non-assignment  clause,  or  whether  the  policy  passed  to  the  new 
company  so  as  to  cover  not  alone  assets  which  were  transferred  in 
February,  but  other  assets  of  like  khid  acquired  by  the  plaintiff 
company  since  it  acquired  all  the  property  of  the  incandescent 
company,  for  there  is  no  allegation  that  the  property  destroyed  and 
for  which  a  recovery  is  sought  was  a  part  of  the  identical  assets 
acquired  from  the  incandescent  company. 

That  a  policy  of  insurance  is  a  personal  contract  running  to  the 
assured  and  that  it  may  not  be  assigned  to  another  without  the  con- 
sent of  the  insurer  is  familiar  law.  It  is  equally  clear  that  a  new 
corporation,  organized  under  a  separate  charter,  is  quite  a  different 
entity  from  a  former  corporation  organized  under  a  different  charter, 
and  the  two  corporations  are  still  to  be  considered  different  entities, 
notwithstanding  one  may  have  been  formed  for  the  express  pur- 
pose of  taking  over  and  may  have  taken  over  all  the  assets  and 
business  of  the  former. 

If  there  had  been  merely  a  change  in  the  name,  personnel  or  own- 
ership of  the  original  company,  the  conditions  of  ihe  policy  would 
not  have  been  violated,  but  in  our  opinion  what  really  happened 
was  much  more  than  this.     It  was  a  complete  change  of  ownership. 

In  Zoeb  v.  FireinetiDs  Ins,  Co.  (78  App.  Div.  113),  much  relied 
on  by  respondent,  the  question  presented  here  did  not  arise  and  was 
not  considered. 

The  judgment  must  be  reversed  and  the  demurrer  sustained,  with 
costs,  witli  leave  to  plaintiff  to  amend  the  complaint  within  twenty 
days  upon  payment  of  costs  in  this  court  and  the  court  below. 

Patterson,  P.  J.,  McLaughlin,  Houghton  and  Lambert,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with  costs, 
with  leave  to  plaintiff  to  amend  on  payment  of  costs  in  this  court 
and  in  the  court  below. 
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Maby  De8  Moineaux,  Respondent,  v.  New  York  City  Railway 
Company,  Appellant. 

First  Department,  April  5,  1907. 

Kegligence  —  excessive  verdict  —  failure  to  show  that  ixijuries  resulted 

from  accident. 

When  hi  an  action  to  recover  for  personal  injuries,  the  verdict  is  based  on  a  con- 
dition of  hysteria  in  the  plaintiff,  and  it  appears  that  shortly  prior  to  the  acci- 
dent she  underwent  a  surgical  operation  which  might  have  produced  the  hys- 
teria and  the  only  other  injuries  shown  were  trifling,  the  plaintiff  has  failed  to 
sustain  the  burden  of  showing  that  the  hysteria  was  the  result  of  the  accident, 
and  a  new  trial  will  be  granted  unless  the  plaintiff  reduce  the  judgment. 

Appeal  by  the  defendant,  the  New  York  City  Railway  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
20tli  day  of  October,  1906,  upon  the  verdict  of  a  jury  for  $4,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  22d  day 
of  October,  1906,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Bayard  77".  Ames^  for  tlie  appellant. 

Grant  C.  Fox^  for  the  respondent. 

Scott,  J. : 

In  this  action  for  injuries  received  in  consequence  of  a  collision 
between  two  of  defendant's  cars,  the  appellant  admits  its  liability  for 
whatever  injuries  resulted  from  the  collision,  questioning  only  the 
amount  of  the  recovery. 

Plaintiff  was  a  married  woman  of  about  thirty-two  years  of  age. 
Her  strictly  physical  injuries  were  slight,  but  shortly  after  the 
accident  she  developed  a  condition  of  hysteria  which  was  serious 
and  continued  down  to  the  date  of  the  trial,  and,  as  was  testified  to, 
would  probably  continue  for  some  time  thereafter.  The  question 
principally  litigated  was  whether  or  not  this  condition  resulted 
from  the  accident,  or  from  an  operation  to  which  plaintiff  had 
submitted  a  few  weeks  prior  to  the  accident. 

On  October  3,  1903,  plaintiff  was  operated  on  at  the  Flower 
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Hospital  in  the  city  of  New  York  and  important  organs  of  her 
body  were  removed.  On  October  thirtieth  she  was  discharged  from 
the  hospital  and  on  November  ninth  met  with  the  accident  for 
which  she  sues.  A  curious,  and  perhaps  significant  fact  is,  that 
when  defendant's  pliysician  examined  the  plaintiff  on  June  4,  1904, 
about  seven  months  after  the  accident,  in  the  presence  of  her  husband 
and  the  pliysician  who  had  operated  on  her,  nothing  whatever  was 
said  about  the  operation  which  plaintiff  had  undergone,  and  many 
of  the  symptoms  testified  to  and  dwelt  upon  at  the  trial  were  not 
referred  to.  This  circumstance  suggests  either  that  the  plaintiff 
desired  to  mislead  the  defendant  as  to  the  extent  of  her  injuries,  or 
that  she  had  not  at  that  time  determined  to  assert  her  present  claim 
that  the  accident  alone  was  responsible  for  her  condition  of  hysteria. 
The  result  of  the  medical  testimony,  as  we  read  it,  was  that  it  was 
at  least  as  probable  that  plaintiff's  hysterical  condition  resulted 
from  the  operation  as  that  it  resulted  from  the  accident,  and  we  do 
not  consider  that  she  sustained  the  burden  of  proving  by  a  fair 
preponderance  of  evidence  that  her  serious  condition  was  the  result 
of  the  accident,  and  not  of  the  operation. 

If  her  hysteria  did  in  fact  result  from  the  accident  the  verdict 
was  none  too  large.  If  it  did  not,  her  other  injuries  would  be 
liberally  compensated  by  a  much  smaller  verdict. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event,  unless  the  plaintiff  shall 
stipulate  to  reduce  the  judgment  to  $1,135.45,  in  which  case  the 
judgment  as  modified  should  be  affirmed,  without  costs  to  either 
party. 

McLaughlin,  Houghton  and  Lambert,  J  J.,  concurred;  Pat- 
terson, P.  J.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event,  unless  plaintiff  stipulates  to  reduce  judgment 
as  stated  in  opinion,  in  which  event  judgment  as  so  modified  and 
order  affirmed,  without  costs.     Settle  order  on  notice. 

App.  Drv.  —  Vol.  CXVIIL        64 
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James  A.  Grant  and  Nettie  L.  Grant,  Appellants,  v.  William 
C.  Greene,  Respondent,  Impleaded  with  Greene  Consolidated 
Copper  Company  and  Others,  Defendants. 

First  Department,  April  5,  1907. 

Deposition  —  examinatioxi  of  party  before  trial  —  reference  to  unverified 
complaint  —  when  moving  afildavit  Buf&cient. 

Although  under  the  present  rule  in  the  first  department  a  party,  in  the  absence 
of  bad  faith  or  abuse  of  process,  is  entitled  to  examine  his  adversary  before 
trial  as  to  facts  which  are  material  to  the  issue  of  which  he  has  knowledge  and 
to  take  his  deposition  for  use  on  the  trial,  yet  on  the  application  it  must  be 
shown  that  material  issues  are  involved  of  which  the  party  sought  to  be  exam- 
ined has  knowledge,  and  this  must  be  established  not  by  mere  assertion  of  the 
affiant's  conclusions  but  by  allegations  of  facts  from  which  the  justice  to  whom 
the  application  is  made  can  himself  draw  the  necesstiry  conclusions. 

The  affidavit  in  order  to  establish  the  nature  of  the  action  and  the  claims  which 
the  plaintiff  asserts  may  make  reference  to  an  unverified  complaint  which  Is 
attached  to  and  made  part  thereof- 

In  a  stockholder's  action  to  obtain  a  decree  adjudging  that  another  corporation 
holds  legal  title  to  property  in  trust  for  the  stockholder's  company  and  for  an 
accounting,  an  examination  before  trial  of  the  officer  of  the  alleged  trustee  may 
be  had  when  the  complaint  shows  that  the  plaintiff  may  not  be  able  to  secure 
his  attendance  at  trial;  that  he  is  tlie  only  living  person  having  full  knowledge 
of  the  facts  necessary  to  prove  the  plaintiff's  case;  that  although  he  has  been 
examined  in  other  r.ctions  and  has  made  admissions  which  go  to  prove  the  alle- 
gations of  the  complaint,  such  admissions  cannot  be  used  against  the  other 
defendants,  and  thnt  lie  has  knowledge  of  the  specific  facts  and  circumstances 
as  to  which  the  examination  is  sought,  etc.,  and  that  the  plaintiffs  intend  to 
call  him  on  trial  as  their  principal  witness. 

The  affidavit  on  an  application  for  examination  of  a  party  before  trial  need  only 
allege  the  necessary  facts;  it  need  not  state  the  evidence  tending  to  prove 
those  facts. 

Appeal  by  the  plaintiffs,  James  A.  Grant  and  another,  from  an 
order  of  tlie  Supreme  Court,  made  at  tlie  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  Ist  day  of  February,  1907,  vacating  a  prior  order  for  the 
examination  of  the  defendant  William  C.  Greene  before  trial. 


Walter  B,  Raymond^  for  the  appellants. 
Jf.  E.  Ilarby^  for  the  respondent. 
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Scott,  J. : 

The  plaintiffs  appeal  from  an  order  vacating  an  order  for  the 
examination  of  the  defendant  William  C.  Greene  as  a  witness  before 
trial.  The  learned  court  below,  recognizing  the  liberal  rule  now  in 
force  in  this  department  respecting  such  examinations,  still  was  of 
the  opinion  that  in  this  case  the  affidavit  of  the  plaintiff  did  not 
sufficient!;  state  the  essential  facts  to  sustain  an  order  for  examina- 
tion. It  is  quite  true  that,  as  usual  in  this  litigation,  the  papers  are 
voluminous  and  many  of  the  allegations  are  argumentatively  stated, 
but  it  is  possible  to  extract  from  the  affidavit  upon  which  the  order 
of  examination  was  granted  all  the  necessary  facts  to  sustain  the 
order.  First  The  nature  of  the  action  is  Stated.  This  is  done  by  a 
reference  to  the  complaint  which  is  attached  to  and  made  part  of  the 
motion  papei-s.  This  complaint  is  unverified,  and  while  the  refer- 
ence to  it  in  the  affidavit  is  not  equivalent  to  a  verification  so  as  to 
permit  the  complaint  itself  to  be  read  and  considered  as  an  affidavit, 
yet  such  a  reference  is  equivalent  to  a  statement  in  the  affidavit  of 
the  cause  of  action  and  the  claims  which  the  plaintiffs  assert. 
Second.  Certain  facts  are  recited  tending  to  show  that  it  is  quite 
probable  that  plaintiffs  may  not  be  able  to  secure  Greene's  attend- 
ance at  the  trial.  Third,  That  Greene  is  the  only  person  living 
who  has  a  full  and  complete  knowledge  of  all  the  facts  necessary  to 
prove  plaintiffs'  cause  of  action.  Fourth,  That  Greene  has  been 
examined  exhaustively  in  various  actions  and  proceedings  concern- 
ing many  of  the  transactions  set  forth  in  the  complaint  and  has 
made  several  admissions  and  statements  which  will  go  far  to  provo 
the  allegations  of  the  complaint,  but  for  certain  reasons  such  exam- 
inations, admissions  and  statements  cannot  be  used  at  the  trial  of  this 
action  against  the  defendants  other  than  said  Greene.  Fifth,  That 
Greene  has  knowledge  of  the  specific  facts  and  circumstances  as  to 
which  an  examination  is  sought ;  that  he  was  the  original  owner  of 
the  mines  involved  in  the  litigation,  or  of  options  upon  them ;  was 
one  of  the  organizers  and  directors  of  the  Cobre  Grande  Copper 
Company ;  personally  conducted  negotiations  with  one  Lawson  and 
one  Addicks  named  in  the  complaint ;  was  president  of  the  Cobre 
Grande  Copper  Company;  was  president  and  organizer  of  the 
Greene  Consolidated  Copper  Company  and  the  Cananea  Consoli- 
dated Copper  Company,  with  which  corporations  he  has  been  identi- 
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fied  since  their  organization  either  as  officer  or  director.  Sixth.  That 
plaintifiFs  intend  to  call  said  Greene  upon  the  trial  as  one  of  their 
principal  witnesses. 

The  present  rule  in  this  department  is  that,  in  the  absence  of  bad 
faith  or  abuse  of  process,  a  party  to  an  action  is  entitled  to  examine 
his  adversary  before  trial  as  to  facts  which  are  material  to  the  issues 
and  of  which  he  has  knowledge,  and  to  take  his  deposition  for  use 
on  the  trial ;  and  it  is  no  answer  to  such  an  application  that  the 
party  making  it  can  procure  the  evidence  from  other  persons,  or 
could  subpoena  his  opponent  for  the  trial.  (Goldmark  v.  U.  S. 
Electro-Galvanizing  Co.^  Ill  App.  Div.  526;  McKeand  v.  LocJce^ 
115  id.  174.)  It  is  still  necessary,  however,  to  show  that  material 
issues  are  involved,  of  which  the  party  sought  to  be  examined  has 
knowledge,  and  this  must  be  established  not  by  mere  assertion  of 
the  affiant's  conclusions  to  tliat  effect,  but  of  facts  from  which  the 
justice  to  whom  application  is  made  can  himself  draw  the  necessary 
conchisions. 

The  action  is  one  by  stockholders  of  the  Cobre  Grande  Copper 
Company  to  procure  a  decree  adjudging  that  the  Cananea  Consoli- 
dated Copper  Company,  a  Mexican  corporation,  holds  the  legal  title 
to  certain  mines  and  mining  properties  in  the  Republic  of  Mexico  in 
trust  for  the  Cobre  Grande  Copper  Company,  and  for  the  purpose  of 
compelling  tlie  defendants  William  C.  Greene,  the  Greene  Consoli- 
dated Copper  Company  and  the  Cananea  Consolidated  Copper  Com- 
pany to  account  for  and  pay  over  to  the  Cobre  Grande  Copper 
Company  the  benefits  and  profits  derived  from  said  mines  and 
mining  properties. 

An  examination  of  the  complaint  shows  that  in  order  to  establish 
the  cause  of  action  therein  alleged  it  will  be  necessary  to  prove  a  long 
course  of  dealing  between  the  several  corporations,  in  all  of  which, 
as  it  is  alleged,  the  defendant  Greene  took  a  very  active  part.  If  it 
be  true,  as  affirmed  by  the  affiant,  and  it  is  not  denied,  that  Greene 
held  the  relations  to  the  several  defendants  that  are  set  forth  in  the 
affidavit,  the  conclusion  is  irresistible  that  he  must  have  knowledge 
of  and  can  testify  to  many  of  the  transactions  set  forth  in  detail  in 
the  complaint,  and  a  perusal  of  the  complaint  in  connection  with  the 
recital  of  his  intimate  connection  with  the  defendant  corporations  is 
quite  sufficient  to  satisfy  the  court,  in  the  absence  of  any  denial  of 
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knowledge,  that  his  testimony  will  be  material  and  that  he  has  knowl- 
edge of  the  facts,  or  some  of  them,  which  the  plaintiffs  wish  to  prove. 
The  respondent  criticises  the  affidavit  because,  as  it  is  said,  it  states 
only  conclusions  and  not  facts.  Certainly  Greene's  connection  with 
and  relations  to  the  various  companies  are  stated  as  facts,  and  it  is 
from  these  connections  and  relations  that  we  are  entitled  to  draw  the 
inference  as  to  his  knowledge.  If  the  point  of  the  criticism  is  that 
the  affiant  does  not  state  the  evidence  tending  to  prove  the  facts,  the 
answer  is  that  this  is  not  required. 

Our  conclusion  is  that  the  order  for  examination  was  properly 
granted,  and  the  order  vacating  it  must  be  reversed,  with  ten  dollars 
costs  and  disbui-sements,  and  the  motion  to  vacate  denied,  with  ten 
dollars  costs. 

Patterson,  P.  J.,  Inoraham,  Lauohlin  and  Clarke,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


James  A.  Grant  and  Nettie  L.  Grant,  Kespondents,  v.  Greene 
Consolidated  Copper  Company,  Appellant,  Impleaded  with 
William  C.  Greene  and  Others,  Defendants. 

First  Department,  April  5,  1907. 

Deposition — exammation  of  party  before  trial  cannot  be  used  to  obtain 
due  service  on  codefendant  —  practice  —  nature  of  ex  parte  motion  not 
changed  by  informal  appearance  of  respondent. 

A  plaintiff  is  not  entitled  to  the  examination  of  the  officers  of  a  defendant  corpo* 
ration  before  trial  for  the  mere  purpose  of  finding  out  upon  whom  the  sum- 
nons  can  he  served  to  obtain  Jurisdiction  of  another  defendant  corporation. 

When  on  an  ex  parte  application  to  vacate  an  order  for  the  examination  of  a 
defendant  before  trial,  the  court  requires  the  defendant  to  give  informal  notice 
to  the  plaintiff,  the  motion  is  not  turned  into  one  made  upon  notice  so  that 
the  refusal  of  the  Justice  to  vacate  the  order  ex  parte  is  a  bar  to  a  subsequent 
motion  upon  formal  notice. 

Appeal  by  the  defendant,  the  Greene  Consolidated  Copper  Com- 
pany,  from  an  order  of  the  Supreme  Court,  made  at  the  Now  York 
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Special  Term  and  entered  in  the  office  of  the  clerk  of  the  connty  of 
l^ew  York  on  the  12th  day  of  January,  1907,  denying  the  said 
defendant's  motion  to  vacate  a  prior  order  for  the  examination  of 
the  directora  of  the  appellant  company. 

M.  E.  Harby^  for  the  appellant. 

Walter  B.  Raymond^  for  the  respondents. 

SooTT,  J. : 

This  is  an  appeal  from  an  order  denying  a  motion  upon  notice  to 
vacate  an  order  for  the  examination  of  the  officers  of  the  Greene 
Consolidated  Copper  Company  concerning  "  the  names  and  addresses 
of  the  officers  and  directors  of  the  defendant  Cobre  Grande  Copper 
Company,"  a  codefendant.  The  affidavit  of  Nettie  L.  Grant  sets 
forth  :  Firsts  that  the  persons  to  be  examined  were  officers  of  the 
Greene  Consolidated  Copper  Company.  Second^  that  a  majority 
of  the  stock  of  the  Cobre  Grande  Company  is  owned  by  the  defend- 
ants, and  that  company  is  controlled  by  said  defendants.  Thirds 
that  plaintiflE  has  been  unabie  to  ascertain  the  name  of  any  officer 
of  the  Cobre  Grande  Company  upon  whom  process  can  be  served, 
and  the  Greene  Consolidated  Copper  Company  has  refused  any 
information.  Fourth^  that  the  testimony  of  the  persons  mentioned 
in  the  order  is  material  and  necessary  to  plaintiflE  in  order  that  she 
may  ascertain  the  names  of  the  officers  of  the  Cobre  Grande  Com- 
pany upon  whom  service  of  a  summons  in  this  action  may  be  made. 
In  short,  plaintiflE  desires  to  examine  the  officers  of  one  defendant, 
not  for  use  upon  the  trial  nor  to  prove  any  allegation  of  the  com- 
plaint, but  to  find  out  upon  whom  she  can  serve  a  summons  in  order 
to  bring  another  defendant  into  jurisdiction. 

We  are  aware  of  no  provision  of  statute,  and  are  referred  to  none, 
authorizing  an  examination  for  that  purpose,  and  it  was  distinctly 
held  in  Dudley  v.  N.  Y.  Filter  Mfg,  Co,  (80  App.  Div.  164)  that 
such  an  examination  could  not  be  held  merely  to  enable  a  party  to 
prepare  for  trial,  but  only  when  it  fairly  appears  that  it  is  the  inten- 
tion of  the  party  to  use  the  examination  upon  the  trial.  Here  the 
contrary  distinctly  appears.  There  is  no  force  in  the  suggestion 
that  the  refusal  of  the  justice  who  made  the  order  for  examination 
to  vacate  it  ex^arte  was  a  bar  to  this  motion  made  on  notice,     it  is 
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true  that  when  appellant  applied  ex  pa7'ts  for  the  vacation  of  the 
order  to  the  justice  who  granted  it,  it  was  instructed  by  liiin  to 
invite  the  respondent's  attorney  to  submit  his  views,  and,  as  cour- 
tesy required,  it  did  informally  inform  its  opponents  that  such 
an  ex  parts  applicatioii  was  pending  and  would  be  considered  by 
the  justice  at  a  certain  time.  This  did  not  suffice,  however,  to  turn 
the  motion  into  one  made  on  notice.  The  application  remained, 
none  the  less,  an  ex  parte  one,  and  the  order  denying  the  applica- 
tion, whatever  its  form,  can  only  be  regarded  as  an  ex  parte  order, 
not  conclusive  upon  the  appellant,  as  a  bar  to  a  formal  motion  to 
the  court  upon  proper  notice. 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  to  vacate  granted,  with  ten  dollars  costs. 

Patterson,    P.  J.,    Ingraham,   Laughlin    and    Clarke,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Charles  N.  Swift,  Kespondent,  v.   IlNrrED  States  Regulation 
Fire  Arms  Company,  Appellant. 

First  Department,  April  5,  1907. 

Principal  and  agent  —  contract  to  procure  legislation  —  when  plaintiff 
not  procuring  cause  of  appropriation. 

In  an  action  to  recover  commissions  upon  moneys  paid  by  the  Federal  govern- 
ment for  the  infringment  of  patents,  it  appeared  that  the  plaintiff  sought  to 
recover  upon  a  verbal  contract  made  in  1879  to  procure  legislation  appropriat- 
ing money  for  the  infringement;  that  thereafter,  in  1881,  a  written  contract  to 
the  same  effect  was  made  by  the  defendant  limiting  plaintiff's  services  to  a 
particular  session  of  Congress;  that  the  actual  appropriation  made  in  1902  was 
due  to  the  solicitation  of  a  person  with  whom  the  plainti  ff  was  unconnected. 

Upon  the  whole  evidence, 

HM,  that  the  plaintiff  was  not  the  procuring  cause  of  the  appropriation  and 
his  complaint  should  have  been  dismissed. 

Appeal  by  the  defendant,  the  United  States  Kegulation  Fire 
Arras  Company,  from  a  judgment  of  the  Supreme  Court  in  favor 
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of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  24:th  day  of  October,  1906,  upon  the  verdict  of 
a  jnry,  and  also  from  an  order  entered  in  said  clerk's  office  on  tho 
15th  day  of  October,  1906,  denying  the  defendant's  motion  for  a 
new  trial  made  npon  the  minutes. 

Hamilton  R.  Squier^  for  the  appellant. 

Edward  A.  Alexander^  for  the  respondent. 

Scott,  J. : 

.  Plaintiff  sues  upon  two  causes  of  action :  First.  Upon  a  verbal 
contract  said  to  have  been  made  in  1879,  whereby  he  agreed  "  to 
employ  his  efforts  and  use  his  best  endeavors  in  a  lawful  manner  to 
have  the  Congress  of  the  United  States  pass  an  act  making  an  appro- 
priation for  the  defendant  for  damages  which  it  had  sustained  by 
reason  of  the  United  States  infringing  certain  patents  which  were 
owned  or  controlled  by  the  defendant ; "  and  that  defendant  agreed, 
in  consideration  of  plaintiff's  aforesaid  agreement,  to  pay  and  allow 
to  plaintiff  twenty  per  cent  of  any  and  all  sums  obtained  from  the 
government  of  the  United  States  pursuant  to  any  act  of  Congress 
which  the  plaintiff  would  lawfully  procure  to  be  passed,  or  which 
would  be  passed  through  his  efforts  in  urging  the  defendant's  claim 
as  aforesaid.  He  further  alleges  that  he  performed  the  contract  on 
Ills  part,  and  that  in  or  about  the  year  1902,  through  the  lawful 
efforts  and  endeavors  of  the  plaintiff.  Congress  appropriated  $25,000, 
which  was  paid  to  defendant.  Second.  Upon  a  quantum  meruit  for 
services  performed  and  moneys  expended  at  request  of  defendant, 
from  January  1,  1878,  to  the  year  1901,  the  service  being  valued  at 
$4,150  and  the  disbursements  fixed  at  $3,300. 

It  is  a  little  difficult  to  understand  all  that  this  second  cause  of 
action  is  intended  to  cover.  It  appears  to  include  the  services  con- 
templated by  the  contract  set  up  in  the  first  cause  of  action,  and 
some  disbursements  incurred  in  various  other  matters.  It  is  not  very 
important,  however,  because  all  the  items,  or  nearly  all,  are  barred 
by  the  Statute  of  Limitations  which  defendant  pleads,  and  no  com- 
petent proof  was  offered  as  to  any  of  them.  The  court  did,  how- 
ever, instruct  the  jury  that  they  might  allow  plaintiff  $1,800  for 
disbursements  in  addition  to  twenty  per  cent  of  the  amount  col- 
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lected  from  the  government,  and  this  they  did  allow,  although  it  is 
quite  impossible  to  ascertain  from  the  evidence  how  this  $1,800  was 
arrived  at.  The  plaintiff  testified  that  the  verbal  contract  set  out  in 
the  complaint  was  made  in  behalf  of  defendant  in  1879  by  a  Mr. 
Compton,  who  plaintiff  at  first  says  was  then  president  of  the 
company,  although  tlie  fact  is  that  he  was  then  secretary,  becom- 
ing president  later.  Re  says  that  this  was  tlie  only  contract  he 
had,  and  upon  which  he  now  claims,  and  that  Compton,  after  he 
became  president,  renewed,  or  rather  recognized  it  from  time  to 
time. 

On  the  trial  the  plaintiff  amplified  his  statement  of  the  contract 
somewhat  by  testifying  that  Compton  agreed  to  pay  him  not  only 
twenty  per  cent  of  the  amount  collected,  but  also  his  expenses. 
The  plaintiff's  testimony  on  this  subject  is  very  confused,  and  in 
one  place  he  apparently  says  that  tlie  agreement  was  to  pay  him 
twenty-five  dollars  a  week  for  expenses  while  he  was  in  Washington, 
and  that  that  was  paid  him. 

He  testified  positively  that  tliis  same  contract  was  in  force  all  the 
time  he  was  in  Washington,  but  it  was  shown  that  in  1881  a  written 
contract  was  made,  covering  the  subject  between  defendant  on  the 
one  hand  and  plaintiff  and  one  Hanning  on  the  other,  which  was 
limited  to  the  Forty-eighth  Congress,  and  provided  for  a  payment 
of  twenty-five  per  cent  of  tlie  amount  allowed  by  Congress,  or  by 
the  Court  of  Claims  under  an  act  to  be  passed  by  Congress. 

Under  this  contract  plaintiff  and  Hanning  were,  at  their  own 
expense,  to  use  every  fair  and  legal  means  towards  obtaining  the 
passage  of  a  bill  for  the  relief  of  defendant,  with  the  understanding 
that  if  the  bill  failed  at  the  Forty-eighth  Congress  the  agreement 
was  to  be  void. 

In  point  of  fact  plaintiff  never  secured  the  passage  of  a  bill.  He 
went  to  Washington  to  promote  its  passage  pretty  regularly  until 
1883.  He  did  nothing  between  1883  and  1897  except  that  he  went 
to  Washington  two  or  three  times  on  his  "own  hook,"  as  he 
expressed  it,  and  after  1897  apparently  ceased  his  efforts.  Later 
the  defendant  employed  a  Mr.  Creecy  of  Washington,  through 
whose  efforts  a  bill  was  put  through  and  the  money  collected. 
Plaintiff  had  nothing  to  do  with  Creecy,  except  that  he  says  that  he 
advised  his  employment  by  defendamt. 
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It  is  perfectly  clear  upon  his  own  story  that  plaintiff  should  not 
have  been  allowed  to  go  to  the  jury  —  much  less  should  a  verdict  in 
his  favor  have  been  allowed  to  stand. 

Upon  his  own  story  his  right  to  compensation  was  dependent 
upon  his  success,  and  he  never  succeeded.  Having  arrived  at  this 
conclusion  it  is  unnecessary  to  consider  the  question  suggested  by 
defendant  as  to  the  validity  of  the  contract. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Patterson,  P.  J.,  McLaughlin,  Houghton  and  Lambert,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Theresa  Nicholson,  Eespondent,  v.  New  York  City  Railway 
Company,  Appellant.     (Action  No.  4.) 

First  Department,  April  5,  1907. 

Railroad  —  penalty  for  refusing  transfer  -—  when  plaintiff  not  entitled  to 

recover. 

The  peDalty  for  refusing  a  transfer  on  street  surface  railroads  in  the  city  of  New 
York  imposed  by  section  104  of  the  Railroad  Law  is  designed  to  promote  the  pub- 
lic convenience,  and  not  to  put  money  in  the  pocket  of  an  individual  who  does 
not  come  fairly  within  the  provisions  of  the  statute.  Thus,  when  it  is  admitted 
that  the  plnintiflf  became  a  passenger  for  the  sole  purpose  of  bringing  action 
for  the  penalty,  she  is  not  entitled  to  recover.  Under  such  circumstances  she 
is  not  a  party  "  aggrieved  "  within  the  meaning  of  the  statute. 

Appeal  by  the  defendant,  the  New  York  City  Railway  Com- 
pany, from  an  order  of  the  Appellate  Term  of  the  Supreme  Conrt, 
entered  in  the  office  of  tlie  clerk  of  the  county  of  New  York  on 
tlic  Mth  day  of  February,  1907,  affirming  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York  in  favor  of  the  plaintiff 
entered  on  the  2d  day  of  October,  1906,  upon  the  decision  of  thq 
court. 
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James  L.  Quackenhushy  for  the  appellant. 

E.  V.  R.  Ketchuniy  for  the  respondent 

McLaughlin,  J. : 

This  action  was  brought  in  the  Municipal  Court  of  the  city  of 
New  York  to  recover  a  penalty  of  fifty  dollars  for  the  defendant's 
refusal  to  furnish  the  plaintiff  a  transfer  between  different  lines  of 
its  street  surface  railroads  in  the  city  of  New  York  in  alleged  viola- 
tion of  section  104  of  the  Eailroad  Law  (Laws  of  1890,  cliap.  565, 
§  105,  as  renumbered  and  amd.  by  Laws  of  1892,  chap.  676.) 

Upon  the  trial,  at  the  close  of  plaintiff's  case,  the  defendant 
moved  that  the  complaint  be  dismissed  upon  the  ground,  among 
others,  that  the  plaintiff,  at  the  time  the  transfer  was  refused,  was 
not  a  passenger  in  good  faith  seeking  to  be  transferred  to  a  con- 
necting line  of  defendant's  road ;  that,  on  the  contrary,  the  fact 
was  uncontradicted  that  her  sole  purpose  in  asking  for  a  transfer 
was  to  bring  an  action  to  recover  the  penalty  in  case  of  its  refusal. 
The  motion  was  denied  and  the  defendant,  after  offering  in  evi- 
dence the  record  in  another  case  tried  immediately  preceding  this 
one,  rested,  and  renewed  the  motion  to  dismiss.  The  motion  was 
denied  and  judgment  rendered  in  favor  of  the  plaintiff  for  the  pen- 
alty, together  with  the  costs,  from  which  the  defendant  appealed 
to  the  Appellate  Term.  There  the  judgment  was  afnrmed,  and,  by 
permission,  the  defendant  appeals  to  this  court. 

I  am  of  the  opinion  that  the  determination  of  the  Appellate 
Term  and  the  judgment  of  the  Municipal  Court  should  be  reversed 
and  a  new  trial  ordered.  The  section  of  the  statute  above  referred 
to  and  which  is  relied  upon  as  a  justification  for  the  maintenance 
of  this  action,  reads  as  follows  :  "  Every  such  corporation  entering 
into  such  contract,  shall  carry  or  permit  any  other  party  thereto  to 
carry,  between  any  two  points  on  the  railroads  or  portions  thereof 
embraced  in  such  contract,  any  passenger  desiring  to  make  one  con- 
tinuous trip  between  such  points  for  one  single  fare,  not  higher 
than  the  fare  lawfully  chargeable  by  either  of  such  corporations 
for  an  adult  passenger.  Every  such  corporation  shall,  upon  demand 
and  without  extra  charge,  give  to  each  passenger  paying  one  single 
fare,  a  transfer  entitling  such  passenger  to  one  continuous  trip  to 
any  point  or  portion  of  any  railroad  embraced  in  such  contract,  to 
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the  end  that  the  public  couvenience  may  be  promoted  by  the  opera- 
tion of  the  railroads  embraced  in  such  conti'act  substantially  as  a 
single  railroad  with  a  single  rate  of  fare.  For  every  refusal  to 
comply  with  the  requirements  of  this  section,  the  corporation  so 
refusing  shall  forfeit  fifty  dollars  to  the  aggrieved  party.  The  pro- 
visions of  this  section  shall  only  apply  to  railroads  wholly  within 
the  limits  of  any  one  incorporated  city  or  village."  The  purpose  of 
this  statute  is  set  fortli  in  it.  It  is  to  promote  the  public  conven- 
ience, and  that  this  may  be  accomplished  it  directs  that  the  rail- 
roads embraced  in  any  contract  referred  to  therein  shall  be  operated 
substantially  as  a  single  road  with  a  single  rate  of  fare.  The  "  pub- 
lic convenience  "  has  reference  manifestly  to  passengers  traveling  in 
good  faith.  This  is  apparent  from  the  statute  itself,  because  it 
commands  that  the  railroad  shall  carry  for  a  single  fare  between 
any  two  points  on  its  roads  "any  passenger  desiring  to  make  one 
continuous  trip  between  such  points."  The  plaintiff,  therefore,  in 
order  to  maintain  the  action,  had  to  prove  that  she  became  a  pas- 
senger in  the  first  instance  in  good  faith  and  for  the  purpose  of 
going  to  some  point  on  the  line  to  which  she  wished  to  be  trans- 
ferred. She  not  only  failed  to  prove  this  fact,  but  her  counsel 
frankly  conceded  at  the  trial,  as  he  did  upon  the  oral  argument  of  the 
appeal  in  this  court,  that  her  sole  purpose  in  becoming  a  passenger  was 
to  bring  an  action  for  the  penalty  provided  in  the  statute.  Obviously, 
under  such  circumstances,  the  action  cannot  be  maintained. 

It  will  be  noticed  that  only  a  passenger  who  has  been  "  aggrieved  " 
can  maintain  an  action  to  recover  the  penalty.  Tlie  plaintiff  was 
not  "  aggrieved."  Indeed,  she  would  have  been  disappointed  had 
she  received  the  transfer  demanded,  because  in  that  event  the 
purpose  of  her  taking  the  car  would  have  been  frustrated.  The 
object  of  the  statute,  as  already  indicated,  is  to  promote  the  public 
convenience.  It  is  not  to  put  money  in  an  individual's  pocket, 
unless  such  individual  comes  fairly  within  the  provisions  of  the 
statute,  viz.,  a  passenger  in  good  faith  who  has  been  aggrieved  by 
the  railroad  company's  refusal  to  give  a  transfer  to  some  point  on  a 
connecting  line  to  which  he  desires  to  go.  {Myers  v,  Brooldyn 
Heights  R.  R,  Co.^  10  App.  Div.  335 ;  Southern  Pacifio  Co.  v. 
RoUiison^  132  Cal.  408;  Jolley  v.  Chicago^  M.  &  St.  P.  R.  Co.^ 
119  Iowa,  491.) 
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In  Myers  v.  BrooTdyn  Heights  Ji.  B.  Co.  (supra)  the  precise 
question  here  presented  was  considered  and  a  similar  conclusion 
reached.  The  construction  there  placed  upon  the  statute  was  bind- 
ing upon  the  Appellate  Term  and  might  well  have  been  followed, 
but  it  was  not  —  presumably  because  the  court  was  of  the  opinion 
that  it  was  controlled  by  Fisher  v.  N.  T.  C.  &  K  R,  R.  R,  Co. 
(46  N.  Y.  644),  but  in  the  Myers  case  the  reason  why  the  Fisher 
case  did  not  apply  to  an  action  brought  to  recover  a  penalty  under 
section  104  of  the  Railroad  Law  was  pointed  out.  The  statute 
upon  which  tliQ  Fisher  case  rested  (Laws  of  1857,  chap.  185)  is 
materially  different.  That  act  provides  that  "any  railroad  com- 
pany which  shall  ask  and  receive  a  greater  rate  of  fare  than  that 
allowed  by  law,  shall  forfeit  fifty  dollars,  which  sum  may  be  recov- 
ered, together  with  the  excess  so  received,  by  the  party  paying  the 
same."  Not  a  word  is  said  in  that  statute  about  a  passenger,  but  it 
is  the  party  "j^^ymg  the  excess  of  fare  who  may  maintain  the  action. 
Here,  the  present  statute  is  not  only  limited  to  a  passenger,  but  to 
one  who  desires  to  go  to  some  point  on  the  connecting  line.  The 
statute,  therefore,  as  it  seems  to  me,  by  express  provision  precludes 
one  from  suing  for  a  penalty  who  has  no  intent  to  go  to  a  point  on 
the  connecting  line,  but  who  takes  the  car  merely  for  the  purpose  of 
putting  himself  in  a  position  to  bring  an  action. 

The  determination  of  the  Appellate  Term  and  the  judgment  of 
the  Municipal  Court  must,  therefore,  be  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event. 

Patterson,  P.  J.,  Houghton,  Scott  and  Lambkbt,  JJ.,  concurred. 

Determination  and  judgment  reversed,  new  trial  ordered,  costs 
to  appellant  to  abide  event. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Elisb 
Hoffman,  Appellant. 

First  Department,  April  19,  1907. 

Crime  —  maintaining  public  nuisance  —  house  for  abortion. 

It  is  a  nuisance  for  a  person  by  public  advertisement  to  invite  and  receive  per- 
sons in  a  house  for  the  purpose  of  abortion  and  a  conviction  may  be  had  under 
sections  385  and  387  of  the  Penal  Code,  although  the  crime  of  abortion  is 
governed  by  section  294  of  that  Code. 

Maintaining  such  an  institution  is  an  offense  against  public  decency,  apart  from 
the  crime  of  abortion. 

Appeal  by  the  defendant,  Elise  Hoffman,  from  a  judgment  of 
the  Court  of  Special  Sessions  of  the  City  of  New  York,  First  Divi- 
sion, rendered  on  the  3d  day  of  January,  1907,  convicting  the 
defendant  of  the  crime  of  maintaining  a  public  nuisance. 

August  P.  Wagener^  for  the  appellant. 

E,  Croshy  Kindleherger^  for  the  respondent. 

Lambert,  J. : 

The  defendant  was  charged  with  maintaining  a  public  nuisance 
under  the  provisions  of  sections  385  and  387  of  the  Penal  Code. 
An  examination  of  the  record  shows  that  there  was  a  fair  trial,  and 
that  the  judgment  of  conviction  rests  upon  sufficient  and  competent 
evidence  of  the  facts  set  forth  in  the  information.  The  appellant 
insists  that  no  crime  nnder  section  385  of  the  Penal  Code  was  stated 
in  the  information,  and  that,  tlierefore,  tlio  motions  on  the  opening 
and  closing  of  the  case  and  in  arrest  of  judgment  should  have  been 
granted.    This  seems  to  be  the  only  question  requiring  consideration. 

The  section  of  the  Code  concerned,  so  far  as  it  is  involved  on  this 
appeal,  defines  a  public  nuisance  to  be  "  A  crime  against  the  order 
and  economy  of  the  State,  and  consists  in  unlawfully  doing  an  act, 
or  omitting  to  perform  a  duty,  which  act  or  omission  :  1.  Annoys, 
injures  or  endangers  the  comfort,  repose,  health  or  safety  of  any 
considerable  number  of  persons;  or  2.  Offends  public  decency." 
The  facts  set  forth  in  the  information  and  supported  by  the  evi- 
dence show  that  the  defendant  advertised  in  the  public  newspapers 
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of  the  city  of  New  York  to  the  effect  that  she  cured  "Irregu- 
larities, or  no  charge ;  longest  cases ;  ladies  boarded ;  213  East  78tli 
Street;"  that  she  received  into  the  house  above  indicated  a  large 
number  of  women  who  were  with  child,  and  that  she  used  instru- 
ments in  producing  abortions.  There  is  no  attempt  to  dispute  that 
the  defendant  made  admissions  of  this  character  to  the  witnesses 
called  by  the  People,  but  it  is  urged  on  the  part  of  the  defendant 
that  as  section  294  of  the  Penal  Code  makes  abortion  a  crime  of 
a  high  character  there  was  no  jurisdiction  in  the  trial  court  of 
the  offense  charged  as  a  public  nuisance.  Great  reliance  is  placed 
upon  the  fact  in  support  of  this  contention,  that  no  adjudicated 
case  lias  been  found  in  which  it  has  been  held  that  the  maintain- 
ing of  a  house  for  the  purpose  of  practicing  the  vocation  of  an 
abortionist  constitutes  a  nuisance.  It  is  true,  as  a  general  proposi- 
tion, that  if  a  house  is  so  kept  that  no  one  outside  of  its  inmates  is 
disturbed,  annoyed  or  corrupted  in  their  morals,  it  is  not  in  law  a 
disorderly  house.  The  annoyance  or  eornipting  influence  must 
reach  beyond  the  inmates  and  affect  the  public  peace  or  morals  of 
the  community  (1  Bish.  Crim.  Law  [3d  ed.],  §  1051),  but  the  same 
author  says  that  this  doctrine  should  "  not  be  so  applied  as  to  exempt 
any  man  from  indictment  whose  home  is  practically  set  open  to  the 
public,  alluring  the  young  and  unwary  into  it  for  the  purpose  of 
there  indulging  in  anything  corrupting  to  their  virtue  or  sobriety 
or  general  good  morals.  If  a  man  would  shield  himself  from  indict- 
ment when  he  allows  wicked  and  corrupting  practices  within  his 
house  he  should  keep  his  doors,  while  those  practices  are  carried  on, 
closed  to  the  outer  world."  (§  1053.)  Again,  this  same  learned 
author  says :  "  If  a  house  is  of  common  resort  for  the  commission 
of  petty  offences  against  the  laws,  such  as  offences  punishable  by 
fine,  it  is  indictable  on  this  ground,  tliough  not  otherwise  dis- 
orderly." (§  1055.)  In  the  following  section  he  declares  that  this 
principle  is  as  old  as  the  law  itself ;  that  "  A  man  who  holds  out 
inducements  for  people  to  congregate,  and  together  commit  viola- 
tions of  a  statute,  not  only  lends  the  concurrence  of  his  will  to  their 
wrongful  acts,  but  also  does  what  most  powerfully  tends  to  disrobe 
the  body  politic  of  her  virtue,  and  of  the  drapery  of  that  order 
which  the  hand  of  government  has  thrown  around  her."  In  section 
1057  he  continues.  "  To  bring  a  case  within  this  principle  the  par- 
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ticular  acts  must  be  either  indictable  or  in  some  sense  unlawful. 
Tlierefore,  the  English  court  quashed  an  indictment  which  charged 
one  with  converting  a  house  into  a  hospital  for  taking  in  and  deliv- 
ering lewd,  idle  and  disorderly  unmarried  women,  '  who,  after  their 
delivery,  went  away,  and  deserted  their  children,  whereby  the  chil- 
dren became  chargeable  to  the  parish.'  '  By  what  law,'  asked  Lord 
Mansfieij),  '  is  it  criminal  to  deliver  a  woman  when  she  is  with 
child?'"  In  this  there  is  a  clear  intimation  that  the  indictment 
would  have  been  good  had  it  charged  that  the  house  was  used  for 
the  crime  of  abortion  rather  than  the  lawful  delivery  of  children. 

Construing  the  provisions  of  the  Penal  Code  under  which  this 
charge  is  made  in  the  hght  of  the  common  law,  it  is  only  a  just 
construction  to  hold  that  the  broad  language  used  embraces  the 
offenses  of  the  common-law  rule.  As  before  seen,  the  section 
defines  a  nuisance  to  consist  in  unlawfully  doing  an  act  which 
annoys,  injures  or  endangers  the  comfort,  repose,  health  or  safety  of 
any  considerable  number  of  persons,  or  offends  pubFic  decency. 
This  surely  is  as  broad  and  inclusive  in  terms  as  the  rule  of  the 
common  law,  which  has  been  made  the  subject  of  the  Code  pro- 
visions. At  common  law  it  would  have  been,  and  under  the  Code 
provisions  it  is,  a  nuisance  for  a  person,  by  public  advertisement,  to 
invite  and  receive  a  class  of  the  public  to  his  premises  for  the  pur- 
pose of  violating  the  laws  of  the  State,  as  was  done  in  this  case. 
This,  in  our  opinion,  constitutes  "  crime  against  the  order  and  econ- 
omy of  the  State"  by  offending  "public  decency."  It  is  the  duty, 
therefore,  of  this  court,  in  accord  with  law,  to  sustain  this  convic- 
tion. The  offense  of  abortion  is  one  thing ;  that  of  maintaining 
premises  open  to  the  public  for  the  purpose  of  consummating  that 
crime  is  another  and  separate  offense  against  the  peace  and  good 
order  of  the  State.  It  is  an  inducement  to  moral  laxity  and  to 
crime,  and  is  within  the  letter  and  spirit  of  the  sections  of  the  Penal 
Code  here  under  consideration. 

No  errors  prejudicial  to  the  defendant  appearing  in  the  record, 
the  judgment  of  conviction  is  affirmed. 

Patterson,  P.  J.,  Inokaham,  Clarke  and  Houghton,  JJ., 
concurred. 

Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  The  City  of  New  York, 
Appellant,  Ilelative  to  Acquiring  Title  to  Certain  Uplands,  etc., 
for  the  Improvement  of  the  Water  Front  of  the  City  of  New 
York  on  the  North  Kiver  between  West  Eighteenth  and  West 
Twenty-third  Streets,  etc. 

William  P.  Collins  and  Frederick  P.  Collins,  as  Executors,  etc., 
of  William  Collins,  Deceased,  Respondents. 

First  Department,  April  19,  1907. 

Eminent  domain— condemnation  of  leasehold  interest  —  when  tenant 
entitled  to  compensation  for  fixtures  taken. 

On  the  condemnation  of  property,  a  tenant  under  a  lease  entitling  him  to  renew- 
als is  entitled  to  compensation  for  the  taking  of  such  permanent  machioery  as 
has  been  built  into  the  building  and  used  in  connection  with  the  leasehold  for 
business  purposes  and  which  has  little  or  no  value  when  separated  from  the 
property. 

A  tenant's  right  of  renewal  is  appurtenant  to  the  property  and  when  destroyed 
on  condemnation  the  tenant  is  entitled  to  compensation  therefor. 

On  condemnation  commissioners  should  specify  in  their  report  the  specific 
property  for  which  tlie  award  is  made. 

Appeal  by  the  petitioner,  The  City  of  New  York,  from  certain 
portions  of  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  28th  day  of  April,  1906,  confirming  tlie 
report  of  commissioners  of  estimate  and  assessment  in  the  above- 
entitled  condemnation  proceeding. 

Theodore  Connoly^  for  the  appellant. 

Joel  J,  SquieVy  for  the  respondents. 

Ingraham,  J. : 

The  question  presented  upon  this  appeal,  which  is  from  an  order 
confirming  tlic  report  of  the  commissioners  of  estimate  and  assessment, 
is  as  to  the  value  of  certain  property  taken  in  this  proceeding ;  the  com«. 
missioners  have  included  in  their  award  the  value  of  certain  machin- 
ery, which  it  is  claimed  were  fixtures  and  a  part  of  the  real  property 
App.  Div.— Yol.  CXYIII.        55 
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taken.  The  real  propei-ty  whs  owned  hy  the  General  Theological 
Seminary,  who  had  leased  it  to  William  Collins,  who  constructed 
a  building  upon  the  property,  placing  in  it  certain  machinery  for 
the  manufacture  of  boilers,  tanks  and  machinery,  about  November 
1,  1883.  When  evidence  of  tho  value  of  this  machinery  was  sought 
to  be  interposed  before  the  commissionei-s,  it  was  objected  to  by 
the  city  on  the  ground  that  the  city  was  not  acquiring  and  has  not 
acquired  any  of  the  articles  for  which  an  award  was  asked.  This 
machinery  all  seems  to  have  been  built  into  the  building  or  con- 
structed upon  foundations  built  into  the  ground,  and  connected 
with  phafting  which  was  connected  with  cither  steam  or  Croton 
water  pipes.  It  seems  to  have  been  appropriate  and  proper  for  the 
uses  to  which  the  property  was  put  b}'  the  tenant.  Some  of  this 
machinery  could  have  been  removed  from  the  building  without 
serious  injury  to  the  freehold.  The  lease  of  this  j^roperty  was  dated 
January  11,  1882,  and  was  for  twenty-one  years  to  March  1,  1903. 
It  contained  a  provision  that  the  tenant  should,  within  the  first  year 
of  the  term,  build  a  good  and  substantial  house  at  least  two  stories 
in  height  upon  the  property,  and  the  landlords  covenanted  that  at 
the  expiration  of  the  term  they  would,  at  their  option,  either  grant 
to  the  tenant  a  new  lease  for  a  further  term  of  twenty-one  years,  at 
a  rent  then  to  be  fixed,  or  pay  to  the  tenant  the  just  and  fair  value, 
to  be  ascertained,  of  any  house  or  houses  to  be  built  which  would 
then  be  standing  on  the  premises;  the  renewal  lease  to  contain  a 
covenant  for  a  further  renewal  of  twenty-one  years  at  a  rent  to  l>e 
ascertained ;  the  rent  for  these  renewals  to  be  six  per  cent  upon  the 
estimated  value  of  the  lots  as  vacant  property. 

1  think  on  the  condemnation  of  property  the  owners  of  the 
buildings  and  leasehold  are  entitled  to  be  paid  the  fair  market  value 
of  the  buildings  as  they  exist,  together  with  such  permanent 
machinery  as  hiis  been  built  into  the  buildings  and  used  in  connec- 
tion with  the  lefisehold  estate  for  lousiness  purposes.  It  is  apparent 
that  in  these  leases,  especially  from  ecclesiastical  corporations,  the 
lessee  obtains  a  substantial  riglit  in  the  covenant  of  renewals  wliicli 
becomes  an  appurtenance  to  the  property  and  which  is  necessarily 
destroyed  by  the  condemnation  of  the  property  for  public  improve- 
ment.  This  machinery  was  used  in  connection  with  the  bnilding 
which  belonged  to  the  tenant.     It  would  be  manifestly  unjust  to 
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treat  siicli  i)ropcrty  as  personal  property  when  its  value  after  it  was 
severed  from  the  building  would  be  a  very  small  percentage  of  its 
value  as  a  part  of  the  building  for  the  use  of  the  tenants  in  the 
business  which  they  were  conducting.  Assuming  that  if  the  land- 
lord elected  to  jnirchase  the  building  under  the  provisions  of  the 
lease,  it  would  not  be  required  to  pay  for  such  property  and  the 
tenant  would  be  recpiired  to  remove  it,  when  the  city  condemns  the 
property  it  takes  from  the  tenant  the  building  of  which  this 
machinery  is  a  part,  and  it  is  oidy  just  that  the  tenant  should  bo 
paid  what  the  buikling  as  a  whole  is  worth.  What  the  tenant  is 
entitled  to  is  the  fair  market  value  of  the  property  that  is  taken. 
That  property  is  the  value  of  the  leasehold,  which  includes  the 
probability  of  a  renewal  of  the  lease  which  would,  result  in  his 
being  allowed  to  continue  as  lessee  and  use  all  of  this  property  in 
connection  with  the  building,  and  it  seems  to  nio,  in  view  of  this  right 
that  the  tenant  had  in  connection  with  his  occupation  of  the  property, 
that  justice  requires  that  the  city  should  pay  him  for  the  property 
which  is  a  part  of  the  building  and  which  has  little  or  no  value  sepa- 
rated from  the  property  which  the  city  takes  for  its  own  purposes. 
As  to  such  personal  property  as  can  bo  readily  removed  and 
would  have  a  substantial  value  disconnected  from  the  building  this 
rule  would  not  ai)ply,  but  as  far  as  the  property  has  become  a  real 
part  of  the  building  constructed  for  the  particular  use  to  which  it 
is  put  by  the  tenant  it  seems  to  mo  that  the  tenant  is  entitled  to 
what  that  property  in  use  in  connection  with  his  leasehold  is  reason- 
ably wortli.  That  is  the  only  way  in  which  justice  can  be  done  to 
tenants  occupying  property  of  this  kind  who  have  erected  a  build- 
ing and  installed  in  it  permanent  machinery  for  use  in  the  building 
and  which  is  of  little  value  disconnected  from  the  use  to  which  the 
property  is  put.  As  I  view  it  the  tenant  is  entitled  to  receive 
the  fair  value  of  the  leasehold  as  it  exists  at  the  time  title 
is  acquired  by  the  city.  The  particuhir  property  to  be  included 
in  such  an  award  must  necessarily  depend  upon  the  character  of  the 
building,  the  character  of  the  machinery  and  of  the  business  carried 
on,  and  while  much  of  this  machinery  may  be  old  and  antiquated 
if  removed,  so  as  to  be  then  of  little  value,  it  is  valuable  for  use  by 
the  tenant  as  a  i)art  of  his  leasehold  interest  in  the  property  and 
his  ownership  of  the  building  in  which  it  was  installed.     As  between 
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landlord  and  tenant  the  tenant  is  allowed  to  remove  fixtures  annexed 
to  the  freehold,  but  it  is  only  as  between  landlord  and  tenant  that 
the  rule  of  the  common  law,  that  anything  that  was  annexed  to 
the  freehold  by  a  substantial  connection  becomes  a  part  of  the 
realty,  has  been  relaxed.  The  city  is  not  the  landlord,  and  as 
against  the  tenant  has  not  acquired  the  landlord's  rights,  but  is 
taking  this  property  against  the  wish  of  both  the  landlord  and  the 
tenant  for  its  own  purposes.  The  rule  that  exists  as  between  land- 
lord and  tenant,  which  has  been  evolved  by  the  courts  to  prevent 
injustice  to  the  tenant,  should  not  be  applied  so  that  a  beneficial 
use  of  the  property  is  taken  from  the  tenant  without  making  him  a 
fair  compensation  for  the  property  as  a  whole. 

The  commissioners  had  the  advantage  of  seeing  the  property 
and  the  method  of  its  connection  with  the  building,  of  hearing  the 
testimony  of  the  experts  in  relation  to  it  and  its  value,  and  as  their 
award  does  not  appear  to  be  at  all  exorbitant,  I  do  not  think  that 
we  should  interfere  with  it.  The  representatives  of  the  city 
requested  tlie  commissioners  to  specify  in  their  report  just  what 
property  it  was  for  which  they  had  made  an  award,  and  I  think 
that  request  should  have  been  granted.  In  a  case  of  this  kind  it  is 
essential  for  l)oth  parties  that  there  should  be  a  definite  statement 
of  just  what  property  was  included  in  an  award,  as  it  is  only  the 
propeity  for  which  an  award  is  actually  made  that  vested  in  the 
city  ;  but  I  do  not  think,  in  this  case,  that  we  would  be  justified  in 
reversini^  tlie  order  to  have  such  a  statement  inserted  in  the  report, 
as  the  property  for  which  the  tenants  made  their  claim  was  speci- 
fied, and  botli  parties  clearly  understood  what  property  was  consid- 
ered and  for  whicli  the  commissioners  have  made  an  award.  The 
city  will  be  entitled  to  the  building,  including  tliis  machinery,  which 
was  specified  in  the  testimony  of  the  experts  as  a  part  of  it,  and  I 
do  not  see  how  there  can  be  any  confusion  as  to  just  what  property 
was  acquired  in  the  proceeding. 

It  follows  that  the  order  appealed  from  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Patterson,  P.  J.,  Clarke,  Houghton  and  Lambert,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

Digitized  by  VjOOQIC 


Matteb  op  White.  869 


App.  Div.]  First  Department,  April,  1907. 

In  the  Matter  of  the  Transfer  Tax   upon   the  Estate  of  Eliza. 

White,   Deceased. 

The    Comptroller  of  the   State  of  New   York,    Appellant; 

Frederick  K.  Day,  as  Executor,  etc.,  of  Euza  White,  Deceased, 

Kespondent. 

First  Department,  April  5,  1907. 

Tax — bequests  to  HcAuIey  Mission  subject  to  taxation. 

The  McAiiley  Water  Street  Mission,  originaUy  organized  under  chapter  319  of 
the  Laws  of  1848  and  now  subject  to  tlie  provisions  of  the  Membership  Cor- 
porations Law,  is  not  a  religious  corporation  or  a  corporation  "  organized 
exclusively  for  Bible  and  tract  purposes,"  and  bequests  to  it  arc  subject  to  a 
transfer  tax. 

The  status  of  a  corporation  is  to  be  determined  by  the  statute  under  which  it  is 
incorporated  and  not  by  the  nature  of  the  acts  it  assumes  to  do  thereunder. 

(Per  iNOiiAHAitf  and  Scott,  J  J):  Although  the  purposes  of  the  McAuley  Mission, 
as  stated  in  its  certificate  of  incorporation,  would  make  it  a  religious  corpora- 
tion, not  being  incorporated  under  the  Religious  Corporations  Law,  it  is  not 
entitled  to  exemption  from  taxation  under  section  221  of  the  Tax  Law. 

AprEAL  by  the  Comptroller  of  the  State  of  New  York  from  an 
order  of  a  Surrogate's  Court  of  the  county  of  New  York,  entered 
in  said  Surrogate's  Court  on  the  5tli  day  of  November,  1906,  revers- 
ing so  much  of  an  order  entered  in  said  Surrogate's  Court  on  tlie 
5th  day  of  October,  1906,  as  fixed  a  tax  upon  a  legacy  under  the 
will  of  Eliza  White,  deceased,  to  the  McAuley  Water  Street  Mission, 

George  M,  Judd^  for  the  appellant. 

Johii  W.  Bootliby^  for  the  respondent. 

Laughlin,  J. : 

The  transfer  tax  appraiser  decided  that  the  legacy  was  subject 
to  the  transfer  tax,  and  on  his  report  the  surrogate  entered  a  formal 
order  fixing  the  tax,  tlie  amount  of  which  is  not  in  dispute.  Tlie 
executor  of  the  testatrix  then  appealed  to  the  Surrogate's  Court,  and 
the  order  was  reversed  upon  the  ground  that  the  legacy  was  not 
taxable. 

The  will  contains  two  bequests  of  money  to  the  McAuley  Water 
Street   Mission.     The  sole   question   presented   by  the  appeal  is 
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whether  these  bequests  are  exempt  from  taxation  under  section  221 
of  tlie  Tax  Law,*  wliicli,  so  far  as  material  to  the  appeal,  then 
provided  as  follows : 

w  *  *  *  But  any  property  heretofore  or  hereafter  devised 
or  bequeathed  to  any  person  who  is  a  bishop  or  to  any  religious 
corporation,  including  corporations  organized  exclnsively  for  bible 
or  tract  purposes,  shall  be  exempted  from  and  not  subject  to  the 
provisions  of  this  act.  There  shall  also  be  exempted  from  and  not 
subject  to  the  provisions  of  this  act  personal  property  other  than 
money  or  securities  bequeathed  to  a  corporation  or  association 
organized  exclusively  for  the  moral  or  mental  improvement  of  men 
or  women  or  for  charitable,  benevolent,  missionary^  hospital,  infirm- 
ary, educational,  scientific,  literary,  library,  patriotic,  cemetery  or 
historical  purposes,  or  for  the  enforcement  of  laws  relating  to  chil- 
dren or  animals,  or  for  two  or  more  of  such  purposes,  and  used 
exclusively  for  carrying  out  one  or  more  of  such  purposes.'' 

The  Mc  Auley  Water  Street  Mission  is  a  domestic  corporation  and 
it  was  duly  incorporated  under  and  pursuant  to  the  provisions  of 
chapter  319  of  the  Laws  of  1848,  entitled,  "  An  act  for  the  incor- 
poration of  benevolent,  charitable,  scientific  and  missionary  socie- 
ties," which,  with  the  exception  of  section  6  tliereof,  was  thereafter 
repealed  by  the  Membership  Corporations  Law,  being  chapter  559  of 
the  Laws  of  1895.  By  virtue  of  the  provisions  of  section  2  of  the 
Membership  Corporations  Law,  all  corporations  organized  pursuant 
to  the  provisions  of  the  laws  thereby  Repealed,  thereupon  became 
membership  corporations. 

There  is  no  doubt  but  that  the  real  and  personal  property  of  the 
McAuley  Water  Street  Mission  is  exempt  from  general  taxation  by 
virtue  of  the  provisions  of  subdivision  7  of  section  4  of  the  Tax 
Law  (Laws  of  1896,  chap.  908,  as  amd.  by  Laws  of  1903,  chap.  204)j 
which  provides  as  follows : 

"  7.  The  real  property  of  a  corporation  or  association  organized 
exclusively  for  the  moral  or  mental  improvement  of  men  or 
women,  or  for  religious,  bible,  tract,  charitable,  benevolent,  mis- 
sionary, hospital,  infirmary,  educational,  scientific,  literary,  library, 

*See  Laws  of  1896.  chap.  908,  as  amd.  bj  Laws  of  1903,  chap.  41.  The  statute 
has  been  siuce  amended  by  chapter  368  of  the  Laws  of  i905. —  [Rep. 
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patriotic,  historical  or  cemetery  purposes,  or  for  the  enforcement 
of  laws  relating  to  children  or  animals,  or  for  two  or  more  of  such 
purposes,  and  used  exclusively  for  carrying  out  thereupon  one  or 
more  of  such  purposes,  and  the  personal  property  of  any  such  cor- 
poration shall  be  exempt  from  taxation." 

Prior  to  the  death  of  the  testatrix,  however,  the  Legislature  made 
it  clear  by  chapter  382  of  the  Laws  of  1000  (adding  to  Tax  Law, 
§  243)  that  these  exemptions  should  not  be  deemed  to  exempt 
bequests  and  devises  to  such  corporations  from  the  tax  on  taxable 
transfers.  The  sole  inquiry,  therefore,  is  as  to  whether  the 
McAuley  Water  Street  Mission  is  a  '* religious  corporation"  or  a 
corporation  "organized  exclusively  for  bible  or  tract  purposes" 
within  the  provisions  of  section  221  of  the  Tax  Law. 

The  certificate  of  incorporation  of  the  Mcx\uley  Water  Street 
Mission  provides :  "  That  the  particular  business  and  objects  of  such 
association  are  and  shall  be  to  do  good  to  the  souls  and  bodies  of  all 
who  may  come  under  its  influence,  by  proclaiming  to  them  the 
truths  of  the  Holy  Bible,  and  salvation  tlirough  the  Lord  Jesus 
Christ,  by  giving  them  religious  instruction,  by  lifting  up  the  fallen, 
by  aiding  tlie  tempted  and  encouraging  them  in  their  efforts  to 
escape  from  their  habits  and  appetites  and  by  providing  a  place  to 
which  whomsoever  will  may  freely  come  for  Christian  worship  and 
fellowship,  for  the  promotion  of  Godliness  and  for  mutual 
encouragement  in  the  Christian  life." 

Evidence  was  received  tending  to  show  that  the  major  part  of 
the  bnsiness  transacted  by  the  mission  is  of  a  charitable  nature  and 
that  the  major  part  of  its  funds  are  used  for  like  purposes.  We 
are  of  opinion  that  this  evidence  should  not  be  considered  as  we 
agree  with  the  learned  counsel  for  the  respondent  that  the  status  of 
this  corporation  must  bo  determined  by  the  statutory  law  and  its 
certificate  of  incorporation  rather  than  by  what  it  has  assumed  to 
do  thereunder. 

It  is  quite  clear,  I  think,  that  the  mission  was  not  organized 
exclusively  for  bible  or  tract  purposes.  It  was,  as  its  title  implies, 
organized  for  general  mission  purposes.  The  learned  counsel  for 
the  respondent  does  not  contend  that  the  order  can  be  sustained 
upon  the  theory  that  the  mission  was  organized  exclusively  for  bible 
or  tract  purposes.     He  argues  that  section  221  of  the  Tax  Law 
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should  be  construed  as  relating  to  corporations  "  organized  exclu- 
sively for  religious,  bible  or  tract  purposes." 

That  would  be  a  most  liberal  construction  of  the  statute  and  not, 
I  think,  in  accordance  with  the  intention  of  the  Legislature.  It  is 
to  be  observed  that  the  statute  does  not  provide  that  bequests  or 
devises  to  every  corporation  formed  for  religious  purposes,  exclu- 
sively or  otherwise,  shall  be  exempt,  but  that  devises  and  bequests 
"  to  any  religious  corporation  "  shall  be  exempt.  Heligious  cor- 
porations have  always  been  classified  by  themselves  and  as  separate 
and  distinct  from  charitable,  benevolent  and  missionary  societies. 
{Matter  of  Huntington,  168  N.  Y.  399;  Matter  of  Watson,  171 
id.  256.)  Missionary  societies  are,  in  a  sense,  organized  for  religious 
purposes,  but  they  are  not  under  onr  BtaXnteB  reliffioiis  corporations, 
and  it  was  decided  by  the  Court  of  Appeals  in  Matter  of  Watson 
{supra)  that  bequests  and  devises  to  missionary  and  christian  asso- 
ciations are  not  exempt  under  section  221  of  the  Tax  Law  (as  amd. 
by  Laws  of  1901,  chap.  458)  from  the  tax  on  taxable  transfers. 
Neither  the  act  under  which  this  jnission  was  incorporated  nor  the 
Membership  Corporations  Law,  which  has  superseded  and  repealed 
it,  authorizes  the  organization  thereunder  of  a  strictly  religious 
corporation  or  a  corporation  exclusively  for  bible  or  tract  purposes 
as  contra-distinguished  from  missionary  purposes. 

The  learned  surrogate  based  his  decision  on  Matter  of  Prall  (78 
App.  Div.  301)  which  is  clearly  distinguishable  upon  the  ground 
that  the  Protestant  Episcopal  Church  Missionary  Society  for  Sea- 
men, whose  status  was  there  under  consideration,  was  incorporated 
by  a  special  act  of  the  Legislature  (Laws  of  1844,  chap.  147)  for 
religious  purposes  and  was  made  subject  to  many  of  the  provisions 
and  restrictions  of  "  An  act  to  provide  for  the  incorporation  of 
religious  societies,"  passed  on  the  5th  day  of  April,  1813.  (See 
II.  L.  1813,  chap.  60.)  Its  special  charter  was  not  repealed  by  the 
Membership  Corporations  Law,  nor  did  it  become  subject  thereto. 

It  is  not  for  us  to  say  what  the  statutory  law  ought  to  be ;  that  is  the 
province  of  the  Legislature.  Our  function  is  to  discover  and  declare 
the  legislative  intent.  The  provisions  of  the  statute  under  which 
the  exemption  is  claimed,  and  in  which  it  must  be  found  if  it  exists 
^Tax  Law,  %  221,  as  amd.  by  Laws  of  1903,  chap.  41),  clearly  show 
that  the  Legislature  recognized  a  distinction  between  religious  cor- 
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porations,  including  corporations  organized  exclusively  for  bible  or 
tract  purposes  and  the  other  corporations  organized  under  the  act 
under  which  this  mission  was  incorporated  and  under  the  Member- 
ship Corporations  Law  and  intended  to  prescribe  a  different  rule 
therefor,  for  it  is  therein  provided  that  pei^sonal  property,  other 
than  money  or  securities  bequeathed  "  to  a  corporation  or  associa- 
tion organized  exclusively  for  the  moral  or  mental  improvement  of 
men  or  women  or  for  charitable,  benevolent,  missionary  *  *  * 
scientific  *  *  *  purposes  *  *  *  or  for  two  or  more  of 
such  purposes,  and  used  exclusively  for  carrying  out  one  or  more 
of  such  purposes  "  shall  also  be  exempted.  These  bequests  to  the 
McAuley  Water  Street  Mission  are  of  money,  and  they  are  to  a 
corporation  organized  for  missionary  purpose?,  and  are,  therefore, 
not  exempt  from  taxation  under  the  act  relating  to  taxable  transfers. 
It  follows,  therefore,  that  the  order  of  the  Surrogate's  Court 
should  be  reversed,  with  ten  dollars  costs  and  disbursements,  and 
that  the  order  of  the  surrogate  made  on  the  report  of  the  taxable 
transfer  appraiser  should  be  affirmed. 

Patterson,  P.  J.,  and  Clarke,  J.,  concurred. 

Ingraham,  J.  (concurring) : 

The  Court  of  Appeals  seems  to  have  held  in  Matter  of  Watson 
(171  N.  Y.  256)  that  a  reHgious  corporation  under  section  221  of 
the  Tax  Law,  as  amended  by  chapter  458  of  the  Laws  of  1901,  is  a 
corporation  organized  under  the  Religious  Corporations  Law  (Laws 
of  1895,  chap.  723),  and  does  not  include  a  corporation  organized 
under  chapter  319  of  the  Laws  of  1848,  or  the  Membei^sliip  Corpo- 
rations Law  (Laws  of  1895,  chap.  559),  the  test,  as  I  understand  it, 
being  the  particular  acts  under  whicli  the  corporation  was  organ- 
ized and  not  the  purpose  for  whicli  it  was  organized.  I  imagine 
that  the  object  for  which  every  religious  corporation  exists  is  to  "  do 
good  to  the  souls  and  bodies  of  all  who  may  come  under  its  influ- 
ence, by  proclaiming  to  them  the  truths  of  the  Holy  Bible  and  sal- 
vation through  the  Lord  Jesus  Christ,  by  giving  them  religious 
instruction,  by  lifting  up  the  fallen,  by  aiding  the  tempted  and 
encouraging  them  in  their  efforts  to  escape  from  their  habits  and 
appetites,  and  by  providing  a  place  to  winch  whomsoever  will  may 
freely  come  for  Christian  worship  and  fellowshipi  for  the  promo* 
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tion  of  Godliness,  and  for  mutual  encouragement  in  the  Christian 
life,"  the  purposes  for  which  this  respondent  was  incorporated,  and 
if  the  object  for  which  a  corporation  was  incorporated  is  to  control, 
I  should  be  of  the  opinion  that  this  was  a  religious  corporation.  As 
this  corporation,  however,  was  incorporated  under  the  Benevolent, 
Charitable,  Scientific  and  Missionary  Societies  Act  of  1848,  and  not 
under  the  Religious  Corporations  Law,  the  exemption  provided  in 
section  221  of  the  Tax  Law  (as  amd.  by  Laws  of  1003,  chap.  41)* 
does  not  apply  to  legacies  of  moneys  or  securities  bequeathed  to  it 
and  I,  tlierefore,  concur. 

Scott,  J.,  concurred. 

Order  of  Surrogate's  Court  reversed,  with  ten  dollars  costs  and 
disbursements,  and  order  of  October  fifth  aflirmed. 


In  the  Matter  of  the  Application  of  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Appellant,  Respond- 
ent, Kelative  to  Acquiring  Title,  etc.,  for  the  Purpose  of  Opening 
Perry  Avenue  from  Mosholu  Parkway  to  the  Southern  Line  of 
"Woodlawn  Cemetery,  etc.,  in  the  Twenty-fourth  Ward  of  the 
City  of  New  York. 

Frederick  II.  Brandt  and  John  J.  Wilson,  Appellants;  The 
Woodlawn  Cemetery,  Respondent. 

First  Department,  April  12,  1907. 

Tax  —  cemetexy  association  in  city  of  New  Tork  not  liable  for  assess- 
ment on  street  opening  —  when  abutting  owner  entitled  to  damage  — 
charter  construed. 

Under  the  exemption  afforded  by  sections  1  and  2  of  cliapter  310  of  the  Laws  of 
1879,  a  cemetery  association  is  not  only  exempt  from  assessment  for  street 
improvements  during  the  period  its  lands  are  used  for  cemetery  purposes,  but 
no  assessment  whatever  should  be  laid  against  it  to  be  collected  in  the  future 
when  the  lands  cease  to  be  used  for  th:it  purpose. 

The  exemption  applies  not  only  to  the  lands  of  such  association  actually  occu- 
pied as  graves,  but  to  all  lands  held  exclusively  for  cemeteiy  purposes. 

When  commissioners  have  erroneously  levied  an  assessment  upon  cemetery 
property  to  be  collected  when  in  the  future  the  Lands  shall  have  ceased  to  be 


*  The  statute  has  been  since  amended  by  chapter  868  of  the  Laws  of  1905.—  [Rep. 
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used  for  that  purpose,  the  report  should  be  sent  back  for  a  redistribution  of 
the  sum  levied  upon  other  property  not  exempt. 

When  an  owner  of  lands  conveys  portions  to  grantees  with  easements  of  liglit, 
air  and  access  over  lands  proposed  to  be  taken  for  a  public  street,  reserving  to 
himself  the  fee  of  the  proposed  street,  he  can  convey  to  the  municipality  no 
greater  right  in  the  fee  of  the  street  than  he  himself  retains.  Hence,  such 
original  owner  by  ceding  the  fee  of  the  street  to  a  municipality  does  not  deprive 
his  prior  grantees  of  the  right  to  compensation  for  damages  to  their  property 
caused  by  a  change  of  grade  as  authorized  by  section  980  of  the  charter  of 
Greater  New  York. 

Section  979  of  .said  charter  indicates  that  a  change  of  gmde  is  a  "regulation  "  of 
the  street  imder  section  980  for  which  an  abutting  owner  may  recover  damage. 

Section  951  of  the  charter  of  Greater  Xew  York,  providing  that  after  the  taking 
effect  of  the  act  there  shall  be  no  liability  to  abutting  owners  for  originally 
establishing  a  gmde,  relates  exclusively  to  assessment  for  local  improvements 
other  than  those  confirmed  by  a  court  of  record  and  has  no  application  to  a 
proceeding  for  street  opening. 

Reargument  of  an  appeal  by  the  petitioner,  The  City  of  New 
York,  from  so  much  of  an  order  of  tlie  Supreme  Court,  made  at  the 
Kew  York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Kew  York  on  the  17th  day  of  April,  1903,  as  amends 
the  report  of  the  commissioners  of  estimate  and  assessment  in 
this  proceeding  by  striking  out  an  assessment  against  the  lands  of 
the  respondent,  the  Woodlawn  Cemetery. 

Also  an  appeal  by  Frederick  II.  Brandt  and  another  from  so 
much  of  said  order  as  refuses  to  make  an  award  for  certain  parcels 
of  land  owned  by  them.  ^ 

Joseph  A.  Flatinery^  for  the  appellants  Brandt  and  Wilson,  and 
for  the  respondent,  the  Woodlawn  Cemetery. 

Thomas  C.  BlaJce^  for  the  appellant,  respondent,  City  of  New  York. 

Scott,  J. : 

Two  questions  are  presented  by  the  appeal  from  the  order  modi- 
fyuig  and,  as  moditied,  confirming  tlie  report  of  the  commissioners 
of  estimate  and  assessment  in  this  proceeding. 

Tlie  first  question  relates  to  so  much  of  the  report  as  affects  the 
l)roperty  of  the  Woodlawn  Cemetery,  a  rural  cemetery  incorporated 
under  chapter  133  of  the  Laws  of  1847,  and  the  subsequent  acts 
amendatory  thereof.  It  owns  a  tract  of  land  in  the  vicinity  of  the 
proposed  improvement  which,  but  for  the  fact  that  it  is  cemetery 
property,  would  be  deemed  tu  be  benefited  by  the  improvement  and 
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properly  assessable  therefor.  In  distributing  the  assessment  for 
benefit  the  commissioners  reported  assessments  aggregating  $668.51 
as  the  proportion  of  cost  equitably  chargeable  agahist  the  cemetery 
property^  but  appended  to  their  report  a  note  to  the  effect  that  snch 
assessments  were  not  to  be  collected  or  enforced  so  long  as  the 
property  is  used  for  cemetery  purposes.  The  court  below  struck 
out  this  assessment,  and  from  so  much  of  the  order  the  city  of  New 
York  appeals.  The  statute  under  which  the  cemetery  association 
claims  exemption  from  assessment  is  chapter  310  of  the  Laws  of 
1879,  and  reads  as  follows : 

"  Section  1.  No  land  actually  used  and  occupied  for  cemetery 
purposes  shall  be  sold  under  execution,  or  for  any  tax  or  assessment, 
nor  shall  such  tax  or  assessment  be  levied,  collected  or  imposed,  nor 
shall  it  be  lawful  to  mortgage  such  land,  or  to  appl3'  it  in  payment 
of  debts,  so  long  as  it  shall  continue  to  be  used  for  such  cemetery 
purposes. 

"  §  2.  Whenever  any  such  land  shall  cease  to  be  used  for  ceme- 
tery purposes,  any  judgment,  tax  or  assessment  which,  but  for  the 
provisions  of  this  act,  would  have  been  levied,  collected  or  imposed, 
shall  thereupon  forthwith,  together  with  interest  thereon,  become 
and  be  a  lien  and  charge  upon  such  land  and  collectible  out  of  the 
same." 

It  is  apparent  that  this  act  is  open  to  two  possible  constructions, 
one,  contended  for  by  the  city,  would  permit  the  ascertainment  and 
fixation  of  the  ratable  share  of  the  assessment  which  would  be 
imposed  upon  the  property  but  for  its  use  as  a  cemetery,  post- 
poning the  time  when  such  assessment  should  become  a  lien  and  be 
collectible  until  the  time,  if  it  ever  arrived,  when  the  land  would 
cease  to  be  used  for  cemetery  purposes.  The  other  construction, 
contended  for  by  the  cemetery  association^  would  render  the  prop- 
erty used  for  cemetery  purposes  immune  even  from  present  ascer- 
tainment of  its  ratable  share  of  an  assessment  for  benefit,  so  that  if 
the  property  should  ever  cease  to  be  used  for  cemetery  purposes  it 
would  be  burdened  with  no  charges  for  benefits  derived  from  past 
public  improvements,  and  liable  only  to  such  assessments  as  misrhc 
be  laid  in  the  future.  This  second  construction  is  that  which  ha3 
been  given  to  the  statute  by  the  Appellate  Division  in  the  second 
department,  wherein  is  comprised  a  large  proportion,  territorially^ 
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of  the  city  of  New  York.  {Matter  of  WIdte  Plains  PreshjteriaJi 
Churchy  112  App.  Div.  130.)  In  deference  to  that  opinion,  and  to 
promote  nniforniity  of  practice  in  proceedings  like  tlie  present,  we 
adhere  to  tlie  same  construction.  We  cannot  accede  to  the  claim 
made  on  behalf  of  the  city  that  tlie  exemption  from  assessment,  what- 
ever its  extent,  applies  only  to  so  much  of  the  land  owned  by  the 
cemetery  association  as  has  been  actually  occupied  for  graves  and 
used  for  purposes  of  interment.  As  was  said  by  the  Court  of  Appeals 
with  reference  to  a  similar  exemption  contained  in  chapter  133  of 
the  Laws  of  1817:  "The  purpose  of  those  provisions  is  the  con- 
venience of  sale,  the  security  of  titles  and  the  benefit  and  protection 
of  lot  owners.  We  have  no  reason  to  suppose,  from  any  language 
used  in  the  act,  that  it  was  the  intention  of  the  Legislature  that 
any  portion  of  the  cemetery  land  not  laid  out  into  lots,  but  which 
must  nevertheless  be  held  exclusively  for  cemetery  purposes,  should 
be  subject  to  taxation."  (People  ex  rel.  Oak  Hill  Cemetery  Assu, 
v.  Pratt,  129  N.  Y.  68,  75.) 

That  the  land  acquired  and  owned  by  the  Woodlawn  Cemetery  is 
"  held  and  occupied  exclusively  for  a  cemetery  for  the  burial  of  the 
dead"  was  determined  in  this  court  by  WliitieinorG  y,  Woodlawn 
Cemetery  (71  App.  Div.  257).  The  court  below  was,  therefore, 
right  in  striking  from  the  report  ot  the  commissioners  the  amount 
returned  as  the  sums  to  be  assessed  upon  the  property  of  the  ceme- 
tery. It  should,  however,  have  gone  further  and  have  returned  the 
report  to  the  commissioners  for  a  redistribution  of  that  sum,  and  its 
inclusion  in  the  assessments  to  be  laid  upon  the  property  benefited 
by  the  improvement  and  not  exempted  from  assessment.  In  this 
respect  the  order  appealed  from  must  be  modified  ;  otherwise  there 
would  be  a  deficiency  in  the  fund  necessary  to  meet  tlie  cost  of  the 
improvement. 

The  second  question  raised  by  the  appeal  is  whether  or  not  an 
award  for  damages  can  be  made  to  the  owner  of  a  lot  abutting 
upon  the  street,  but  who  owns  no  part  of  the  land  to  be  acquired, 
for  incidental  damage  to  a  building  standing  upon  the  abutting  lot, 
and  which  is  "not  required  to  be  taken"  for  the  proposed  street 
opening. 

The  relevant  facts  upon  which  the  question  is  presented  are  as 
follows :  Prior  to  October  24,  1890,  John  G.  Wood  was  the  owner 
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of  a  tract  of  land  through  which  runs  the  avenue  proposed  to  be 
acquired  in  this  proceeding.  On  the  date  named  he  made  a  number 
of  conveyances  of  lots  abutting  upon  the  proposed  avenue,  and  so 
described  the  lots  conveyed  as  to  give  to  his  grantees  easements  of 
light,  air  and  access  over  the  land  now  proposed  to  bo  taken  for 
Perry  avenue,  retaining  in  himself  tlie  fee  to  the  bed  of  the  pro- 
posed avenue  in  front  of  the  lots  conveyed.  In  ISO  I  the  appellants 
Brandt  and  Wilson  erected  buildings  upon  two  of  the  lots  thus  con- 
veyed, and  in  1895  the  grade  of  the  proposed  avenue  was  first 
officially  established  by  the  tiling  of  a  grade  map  on  December  16, 
1S95.  The  present  proceeding  was  initiated  on  June  25,  1897,  by 
an  application  to  the  court  for  the  appointment  of  commissioners 
of  estimate  and  assessment,  and  commissioners  were  appointed  on 
December  31,  1897.  On  September  20,  1897,  Wood,  the  original 
owner  of  the  tract,  and  the  grantor  under  whom  the  appellants 
hold  title,  executed  a  deed  of  cession  to  the  city  of  whatever  title 
and  interest  he  still  had  in  the  bed  of  the  avenue  upon  which  the 
lots  of  the  appellants  abut.  It  is  said  that  Perry  avenue  was 
actually  worked  and  used  as  a  street,  at  its  natural  grade,  for  some 
time  before  proceedings  for  its  acquisition  by  the  city  were  initiated, 
but  the  profile  map  tiled  in  1895  shows  that  it  is  proposed,  after 
accpiisition,  to  raise  its  grade  about  ten  feet.  The  commissioners 
considered  that  the  damage  to  the  buildings  owned  by  appellants 
was  6ul)stantijd,  but  refused  to  make  any  award  therefor  because, 
as  thc}^  thought,  the  cession  of  the  bed  of  the  street  by  Wood  pre- 
vented the  making  of  any  award  for  consequential  damages  to  the 
abutting  property.  The  court  below  upheld  their  action  in  this 
regard.  The  only  doubt  in  the  case  arises  from  the  fact  that  Wood 
had  conveyed  the  abutting  lots  before  the  proceeding  to  acquire  the 
street  had  been  begun.  In  the  absence  of  a  statute  the  owner  of 
land  abutting  upon  a  public  street  is  without  claim  against  the 
municipality  for  consequential  damages  resulting  to  his  property 
either  by  rca^son  of  the  establishment  of  a  grade  different  from  the 
natural  grade,  or  for  the  change  of  an  established  grade.  {Had- 
cl{if\s  Eeeouto/'s  v.  2[(i-^/o/%  eto.^  of  BrooJdf/a^  4  N.  Y.  195.)  The 
liarsh  and  often  unjust  consequences  that  followed  upon  the  appli- 
cation of  this  rule  has  led  to  the  adoption  hv  the  Legislature  of 
statutes  giving  a  claim  for  damages  in  certain  cases.  Such  pro- 
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vision  was  first  made  in  1810,  by  chapter  160  of  tlio  laws  of  that 
year,  and  was  continued  by  section  978  of  the  New  York  City  Con- 
solidation Act  of  1882,*  in  force  when  tliis  proceeding  was  instituted, 
in  tlie  following  terms:  **If  tiio  said  commissioners  of  estimate 
and  assessment  ohall  judge  that  such  intended  regulation  will  injure 
any  building  or  buildings  uot  required  to  be  taken  for  the  purpose 
of  opening,  extending,  enlarging,  straightening,  altering  or  improv- 
ing sncii  street,  or  part  of  a  street,  or  public  place,  thoy  shall  pro- 
ceed to  make  (together  with  the  other  estimates  and  assessments 
required  *  *  *  to  be  made  by  tliem),  a  just  and  equitable  esti- 
mate and  assessment  of  the  loss  and  damage  which  will  accrue,  by 
and  in  consequence  of  such  intended  regulation,  to  the  respective 
owners,  lessees,  parties  and  persons  resi)ectively  entitled  unto  or 
interested  in  the  said  building  or  buildings  so  to  be  injured  by  the 
said  intended  regulation ;  and  the  sums  or  estinnites  of  compensa- 
tion and  recompense  for  such  loss  and  damage  shall  be  included  by 
the  said  commissioners  in  their  general  report  of  estimate  and,  assess- 
ment," etc.  This  same  provision,  in  substantially  the  same  form, 
has  been  embodied  in  section  080  of  the  Greater  New  York  char- 
ter.f  The  provisions  of  section  979  of  the  Greater  New  York 
charter,^  authorizing  the  commissioners  to  obtain  a  profile  and  plan 
of  the  intended  regulation  of  the  street,  showing  the  proposed 
elevation  or  depression  thereof,  indicate  that  the  "regulation"  of 
the  street  from  which  it  was  apprehended  thai  buildings  on  abut- 
ting property  might  suffer,  meant  the  establishment  of  a  new  grade 
or  a  change  of  grade.  It  is  perfectly  clear  that  if  Wood  had  neither 
conveyed  away  tlio  abutting  lots,  nor  ceded  the  bed  of  the  street  to 
the  city,  but  had  himself  erected  the  houses,  he  would  have  been 
entitled  to  the  consequential  damages  resulting  to  the  buildings  from 
the  proposed  regulation  or  change  of  grf.Je  of  the  street.  {Matter  of 
Mayor  [l^riniff/  Avemie]^  81  App.  Div.  215.)  The  fact  that  Wood, 
after  he  had  conveyed  the  abutting  lots,  made  a  deed  of  cession  to 
the  city  of  what  remained  to  him  of  title  to  or  interest  in  the  bed 

♦Laws  of  1882,  cliap.  410.— [Rkp. 

fSee  Laws  of  1897,  cliap.  378,  as  amd.  by  Laws  of  1901,  chap.  466.  See,  also, 
Laws  of  1905,  chap.  299,  and  Laws  of  1906,  chap.  658.-  UIep. 

JSee  first  sentence  of  note  supra,  and  also  Ljiws  of  1905,  chap.  581,  and  Laws 
of  1906,  chap.  658.—  [Rkp. 

Digitized  by  VjOOQIC 


880  Matter  op  Mayor  (Perry  Avenue). 


First  Department,  April,  1907.  [Vol.  118. 


of  the  street  cannot  affect  the  appellants'  rights  in  this  proceeding, 
for  Wood  could  then  convey  to  the  city  no  more  tlian  he  then  had 
himself.  Prior  to  the  conveyance  of  the  ahuttir.g  lots  he  had,  as 
owner  of  the  whole  tract,  every  right  to  light,  air  and  access  that 
he  chose  to  exercise  over  any  part  of  the  tract  for  the  benefit  of  any 
other  part.  By  his  deeds  of  the  abutting  lots  he  conveyed  not 
only  the  fee  of  those  lots,  but  also  the  riglit  of  light,  air  and  access 
to  those  lots  over  the  portion  of  the  tract  known  as  Perry  avenue, 
and  now  sought  to  be  acquired.  .  He  had  thereby  conveyed  away  to 
his  grantees  any  right  which  he  had  to  cliange  the  grade  of  that 
portion  of  the  tract  designated  as  Perry  avenue  so  as  to  render  the 
right  of  ingress  and  egress  to  and  from  the  abutting  lots  materially 
more  difficult.  {Cunningham  v.  Fitzgerald^  138  N.  Y.  165.)  He 
certainly  could  not  convey  to  the  city  any  greater  or  better  estate  in 
the  bed  of  Perry  avenue  than  he  had  himself.  What  he  could  con- 
vey, and  all  that  he  could  convey,  to  the  city  was  the  fee  of  the  bed 
of  the  avenue,  less  tliese  rights  of  ownership  over  it,  such  as  the 
right  to  change  the  gmde,  of  which  he  had  deprived  himself  by  his 
prior  deeds  of  the  abutting  lots.  These  rights  could  only  be 
acquired  or  extinguished  by  the  exercise  by  the  city  of  the  right  of 
eminent  domain.  The  appellants'  right  to  compensation  is  not, 
therefore,  affected  in  any  way  by  the  deeds  from  Wood  to  the 
abutters  nor  l)y  his  cession  ,to  the  city.  By  the  deeds  of  the  abut- 
ting lots  Wood  simply  conveyed  to  the  grantees  that  right  to  recover 
consequential  damages  for  buildings  injured  but  not  taken,  which  he 
himself  would  have  had  if  he  had  retained  title  to  the  whole  tract, 
and  having  conveyed  that  right  before  his  cession  to  the  city  he 
could  not  include  it  in  that  cession.  The  appellants  are,  therefore, 
entitled  to  the  same  damages  that  Wood  would  have  been  entitled 
to  if  he  had  never  sold  the  abutting  lots,  and  the  rule  applied  in 
Matter  of  Mayor  {Trinity  Avenue)  {supra)  applies.  We  have  not 
overlooked  section  951  of  the  Greater  New  York  charter,  which 
provides  inter  alia  that  after  the  tiking  effect  of  that  act  there 
should  bo  no  liability  to  abutting  owners  for  originally  establishing 
a  grade.  That  section  is  a  paraphrase  of  sections  873  and  874  of 
the  New  York  City  Consolidation  Act  whicli  were  in  force  when  the 
Trinity  Avenue  case  arose.  It  is  to  bo  found  in  title  2  of  chapter 
17  of  the  charter,  whicli  relates  exclusively  to  assessments  for  local 
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improvements  other  than  those  confirmed  by  a  court  of  record.  It 
is  a  rale  established  only  with  respect  to  such  improvements  and  lias 
no  relation  to  or  bearing  upon  proceedings  for  street  openings  like 
the  present. 

Our  conclnston,  therefore,  is  that  the  order  appealed  from  must 
be  reversed  and  the  report  returned  to  the  commissioners  with 
instnictions  to  redistribute  the  amount  found  as  the  benefit  to  the 
property  of  the  Woodlawn  Cemetery,  and  to  include  awards  to  the 
appellants  Brandt  and  Wilson  for  damage  to  their  buildings  not 
required  to  be  taken  for  the  opening  of  the  avenue,  with  ten  dollars 
costs  and  disbursements  to  said  appellants. 

Patterson,  P.  J.,  Ingraham,  Laughlin  and  Clarke,  J  J., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
report  returned  to  commissioners  as  directed  in  opinion.  Settle 
order  on  notice. 


The  People  of  the  State  of  New  York  ex  rel.  Van  Norden 
Trust  Company  and  Mary  IIelena  Sharpsteen,  Appellants,  v. 
James  L.  Wells  and  Others,  as  Commissioners  of  Taxes  and 
Assessments  of  the  City  of  New  York,  Respondents. 

First  Department,  April  12, 1907. 

Tax  — property  of  non-resident  placed  in  trust  subject  to  taxation. 

A  deed  of  trust  executed  by  a  non  resident  to  a  resident  domestic  corporation 
placing  real  and  personal  property  in  trust  to  pay  the  income  and  profits  to  the 
settler  and  another  so  long  as  the  latter  shall  live  or  until  the  trust  be  revoked, 
creates  not  a  mere  agency  but  a  trust  of  personal  property,  and  the  same  is 
subject  to  taxation. 

The  fact  tliat  the  trust  deed  contains  provisions  for  revocation,  not  by  the  settler 
alone  but  by  her  in  conjunction  with  other  persons  does  not  affect  the  validity 
of  the  instrument  as  creating  a  trust. 

Appeal  by  the  relators,  the  Van  Norden  Trust  Company  and 
another,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
App.  Div,— Vol.  OXVIIL        56 
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York  Special  Term  and  entered  in  the  office  of  tlie  clerk  of  the 
county  of  New  York  on  the  29th  day  of  September,  1905,  dismiss- 
ing a  writ  of  certiorari  theretofore  issued  herein  and  confirming  an 
assessment  upon  personal  property. 

Edward  W,  S,  Johnston^  for  the  appellants. 
William  H.  King^  for  the  respondents. 

SooTT,  J. : 

The  relator,  Mary  Helena  Sharpsteen,  a  non-resident  of  this 
State,  conveyed  and  transferred  to  the  Van  Norden  Trust  Com- 
pany, a  domestic  resident  corporation,  a  large  amount  of  real  and 
personal  estate  in  trust,  to  invest  and  reinvest  and  to  collect  the  rents, 
issues  and  profits,  and  after  paying  the  expenses  of  administration, 
to  "  pay  over  one-half  of  such  net  rents,  issues  and  profits,  income, 
interest  and  increment  as  aforesaid  to  the  said  party  hereto  of  the 
first  part  (Mary  Helena  Sharpsteen)  and  the  other  half  to  Mary  H. 
Myer,  the  mother  of  the  party  hereto  of  the  first  part  as  long  as 
the  said  Mary  H.  Myer  shall  live,  or  until  such  time  as  this  trust 
shall  be  revoked  as  hereinafter  provided  for."  It  was  further  pro- 
vided that  the  trust  might  be  revoked  at  any  time  by  either  of  the 
parties  to  the  trust  deed  upon  giving  thirty  days'  notice  in  writing  to 
the  otlier  party,  but  this  power  of  revocation  could  be  exercised  by 
the  settler,  Sharpsteen,  only  with  the  concurrent  consent  of  her 
mother,  Mary  H.  Myer,  if  living,  and  her  counsel,  and  if  the  said 
Mary  H.  Myer  should  be  dead,  or  for  any  cause  incapacitated, 
then  the  concurrent  consent  of  Helen  A.  Michael,  the  aunt  of  the 
settler,  and  also  that  of  her  counsel  would  be  necessary  to  effect  a 
revocation  bv  the  settler. 

The  question  at  issue  is  whether  this  deed  conveyed  the  legal  title 
in  the  trust  property  to  the  Van  Norden  Trust  Company,  or 
whether  such  legal  title  remains  in  the  settler,  in  which  case  it 
would  be  exempt  from  taxation  in  this  State. 

The  relators  contend  that  the  instrument  merely  creates  an 
agency,  or  at  most  a  passive  trust  which  is  not  recognized  by  our 
statutes,  and  which  confers  no  title  upon  the  grantee.  This  view  is, 
as  we  consider,  unsound.  We  find  in  the  instrument  all  the  essen- 
tial elements  of  a  trust  of  personal  property.    A  designated  bene- 
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fieiary ;  a  designated  trustee  who  is  not  a  beneficiary ;  property  sufB- 
ciently  designated  or  identified  to  enable  title  thereto  to  pass  to  the 
trustee ;  and  the  actual  delivery  of  the  property  to  the  trustee  In 
such  form  as  to  indicate  an  intention  of  passing  the  legal  title  to 
him.  {Brown  v.  Spohr,  180  N.  Y.  201.)  The  provisions  of  the  deed 
of  trust  clearly  indicate  an  intention  to  vest  the  title  to  the  personal 
property  in  the  trustee.  It  is  authorized  to  collect  not  only  the 
interest  upon,  but  also  the  principal  of  the  mortgages,  and  to  rein- 
vest the  principal,  and  in  case  of  foreclosure  to  bid  in  the  property, 
taking  title  thereto  in  its  own  name  as  trustee.  Certainly  in  so  far 
as  the  trust  is  created  for  the  benefit  of  the  settler's  mother,  it  com- 
plies in  every  regard  with  the  requirements  of  law  respecting  the 
creation  of  a  valid  and  effectual  trust,  and  being  a  valid  trust  to  that 
extent  at  least  it  cannot  be  properly  called  a  passive  trust  or  a  mere 
agency.  The  fact  that  the  trust  deed  contains  provisions  for  revo- 
cation, not  by  the  settler  alone,  but  by  her  in  conjunction  with 
other  pereons,  does  not  affect  the  validity  of  the  instrument  as  one* 
creating  a  trust.  (Schreyer  v.  Schreyer^  101  App.  Div.  456  ;  affd.,' 
182  N.  Y.  555.)  "We  are,  therefore,  of  the  opinion  that  the  instru- 
ment in  question  created  a  valid,  active  trust,  and  that  the  legal 
title  to  the  trust  estate  passed  to  and  vested  in  the  trustee.  It  fol- 
lows that  the  order  appealed  from  must  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Patterson,   P.    J.,    Ingraham,    Laughlin  and    Clarke,  JJ., 
concurred. 

Order  affirmed,  with  t6n  dollars  costs  and  disbursements. 


John  Delahunty,   Respondent,  v.   Richard  A.   Canfield, 

Appellant. 

First  Department,  April  19,  1907. 

Contract  —  attorney  and  client  —  agreement  to  collect  gambling  debta 

for  contingent  fee. 

An  agreement  by  an  attorney  to  collect  for  a  contingent  fee  all  claims  which 
may  be  defended  upon  the  ground  thnt  they  were  gambh'ng  debts  is  contrary 
to  public  policy  and  void.    The  court  will  not  aid  in  its  enforcement. 
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(Per  Laughlin,  J.,  and  PATTEKfiON,  P.  J):  A  Terdict  for  an  attorney  founded 
upon  said  contract  m:ide  ten  years  before  the  services  were  rendered  is  not 
wurranted  by  tbe  evidence  when  the  attorney  fails  to  deny  testimony  that  a 
settlement  for  claims  collected  was  made  upon  a  dififerent  basis. 

Appeal  by  the  defendant,  Richard  A.  Canlield,  from  a  jndginent 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  12th  day  of  June, 
1906,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  13th  day  of  Jnne,  1906,  denying  the 
defendant's  motion  for  a  new  trial  made  npon  the  minutes. 

If.  Snowden  MarsTiaU  {^George  Gordon  Battle  with  him  on  the 
brief],  for  the  appellant. 

Edyriund  L.  Mooney  \S,  Hartford  with  him  on  the  brief],  for 
the  respondent. 

Laughlin,  J. : 

The  complaint  sets  forth  two  causes  of  action  for  legal  services 
which  were  embraced  in  separate  actions  and  consolidated  into 
one.  The  first  cause  of  action  is  for  services  rendei'ed  in  collect- 
ing the  sum  of  $130,000,  on  three  notes,  each  for  $100,000.  Plain- 
tiff sought  to  bring  this  collection  within  the  terms  of  a  special 
agreement,  made  between  him  and  the  defendant  some  ten  years 
prior  to  the  rendition  of  the  services,  by  which  he  was  to  receive 
twenty-five  per  cent  on  the  collection  of  any  notes,  obligations  or 
claims  that  might  be  turned  over  to  him  by  the  defendant  for  col- 
lection, to  which  the  defense  of  gambling  should  or  might  be  inter- 
posed. These  notes  were  not  placed  in  the  hands  of  the  plaintiff 
by  the  defendant  for  collection  in  the  usual  manner  in  which  a 
client  places  claims  in  the  hands  of  his  attorney.  The  negotiations 
which  resulted  in  the  collection  of  $130,000  on  the  notes  were 
instituted,  not  by  the  defendant,  but  by  an  offer  on  the  part  of  the 
maker  of  the  notes  through  an  attorney  to  the  plaintiff,  to  com- 
promise the  defendant's  claims  thereon,  and  this  before  the  notes 
had  become  due  or  payable.  The  notes  were  given  principally  for 
borrowed  money,  and  the  ground  upon  which  a  deduction  from  the 
face  of  the  notes  appears  to  have  been  claimed  was  the  infancy  of  the 
maker.    It  does  not  appear  what  part  of  the  indebtedness,  if  any, 
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was  incurred,  or  claiijied  to  have  been  incurred,  in  gambling.  The 
defendant  authorized  the  plaintiff  to  negotiate  a  settlement  for 
$100,000  if  no  more  could  be  obtained.  The  plaintiff  obtained  for 
his  client  $30,000  more  than  the  latter  was  willing  to  accept,  and, 
therefore,  his  services  were  very  valuable  in  the  result  obtained.  It 
is  not  at  all  clear,  however,  that  these  notes,  in  any  view  of  the 
case,  fall  within  the  terms  of  the  special  contract  for  twenty-five 
per  cent  of  the  amount  collected.  Some  claims  had  been  placed  in 
the  hands  of  the  plaintiff  under  the  special  agreement  many  yeare 
before,  but  no  collection  had  been  made  thereunder.  At  the  time 
the  negotiations  which  resulted  in  the  settlement  of  these  notes 
were  instituted  the  defendant  was  in  Europe,  having  discontinued 
the  pursuit  of  gambUng,  which  lie  had  followed  in  the  city  of  New 
York  for  many  ye^rs,  and  had  placed  all  of  his  affairs,  so  far  as  the 
services  of  an  attorney  were  required,  in  the  hands  of  the  plaintiff 
under  general  authority  to  take  such  steps  as  he  might  deem 
advisable  for  the  protection  of  the  rights  and  interests  of  the 
defendant.  In  the  circumstances  there  is  much  force  in  the  con- 
tention made  in  behalf  of  the  appellant  that  the  special  agreement 
with  respect  to  collections  terminated  with  this  general  employment. 
The  plaintiff  testified  that  he  paid  over  the  $130,000  collected  by 
him  to  the  defendant's  manager,  and  at  the  same  time  requested 
and  received  $5,000  on  account  for  the  services  rendered.  The 
defendant's  manager  testified  that  the  plaintiff  at  the  time  stated  in 
substance  that  his  charges  for  collecting  the  notes  would  be  $10,000, 
$5,000  of  which  he  directed  should  be  credited  upon  obligations 
held  by  the  defendant  aganist  him  for  borrowed  money,  and  $5,000 
of  which  he  desired  and  received  in  cash,  and  that  this  charge  for  the 
services  was  communicated  to  and  approved  by  the  defendant.  The 
defendant  admits  that  he  acquiesced  in  the  charge  of  $10,000,  and  his 
manager  testified  that  at  a  subsequent  interview  between  them  and 
plaintiff,  upon  the  rendition  of  plaintiff's  bill,  this  charge  of  $10,000 
was  expressly  agreed  upon  by  the  parties.  Plaintiff,  when  first 
called  as  a  witness,  testified  in  substance  that  at  the  time  he  I'eceived 
the  $5,000  in  cash  from  the  defendant's  manager,  nothing  more  was 
said  with  respect  to  his  charges  for  the  collection  than  has  already 
been  stated  in  this  opinion  in  giving  his  version  of  that  interview. 
After  the  manager  of  the  defendant  testified  that  plaintiff  stated 
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that  he  would  charge  $10,000  for  collecting  the  notes,  and  testified 
concorning  the  allusion  to  and  acquiescence  in  this  charge  at  a  sub- 
sequent interview  between  plaintiff  and  defendant,  plaintiff  was 
called  to  the  f^tand  in  rebuttal,  but  made  no  denial  of  the  conversa- 
tion between  him  and  the  defendant  and  the  latter's  manager,  con- 
C3rning  which  he  had  not  been  interrogated  when  first  on  the 
stand ;  and  he  made  no  specific  or  further  denial  of  the  testimony 
of  defendant's  manager  with  respect  to  his  having  made  a  charge  of 
$10,000  for  his  services  in  collecting  the  notes.  The  court  sub- 
mitted to  the  jury  the  question  as  to  whether  the  plaintiff  at  that 
time  agreed  to  accept  $10,000  for  the  services  in  collecting  the 
notes,  and  the  verdict  shows  that  the  jury  found  that  he  did  not, 
for  they  found  for  the  plaintiff  for  the  full  amount  demanded  in 
each  cause  of  action. 

In  the  circumstances  we  think  that  in  the  absence  of  a  denial  by 
the  plaintiff  of  the  testimony  of  defendant's  manager  with  respect 
to  plaintiff's  having  made  a  charge  of  $10,000  for  these  services, 
which  was  acquiesced  in  by  defendant,  the  verdict  should  not  be 
permitted  to  stand  in  the  amount  rendered.  In  the  judgment 
which  has  been  entered  upon  the  verdict,  the  plaintiff  has  been 
allowed  $32,500,  which  is  twenty-five  per  cent  of  the  $130,000  col- 
lected. We  are  of  opinion  that  the  verdict  in  this  regard  is  not 
fairly  sustained  by  the  evidence,  and  unless  the  plaintiff  is  willing  to 
reduce  tiie  recovery  by  the  sum  of  $22,500,  together  with  interest 
thereon  from  the  17th  day  of  December,  1904,  the  date  of  the  ren- 
dition of  liis  bill,  being  the  date  from  which  interest  was  figured, 
which  will  be  in  accordance  with  the  proof  as  we  gather  it  from  the 
record  as  to  the  first  cause  of  action,  there  should  be  a  new  trial. 

The  evidence  is  sufficient  to  support  the  recovery  on  the  second 
cause  of  action,  and  we  think  no  other  error  sufficiently  serious  to 
require  a  new  trial  was  committed. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event,  unless 
within  ten  days  from  the  service  of  the  order  to  be  entered  hereon 
the  plaintiff  shall  file  a  stipulation  consenting  that  the  judgment  be 
modified  by  reducing  the  recovery  by  the  sum  of  $22,500,  together 
with  interest  thereon  from  the  17th  day  of  December,  1904;  and 
if  such  stipulation  shall  be  filed,  the  judgment  will  be  modified 
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accordingly,  and  as  so  modified  it  and  the  order  will  be  affirmed, 
without  costs  of  the  appeal  to  either  party. 

Patterson,  P.  J.,  concurred. 

SooTT^  J.  (concurring) : 

So  far  as  concerns  the  plaintiflPs  first  cause  of  action  for  col- 
lecting $130,000  on  notes  for  $300,000  the  plaintiff  sues  on  an 
alleged  special  agreement,  made  ten  years  before,  whereby  defend- 
ant promised  to  pay  to  plaintiff  twenty-five  per  cent  of  all  claims  he 
might  collect  which  were  defended  or  objected  to  on  the  ground 
that  they  were  gambling  debts.  If  such  a  contract  was,  in  fact, 
made  it  was,  in  our  opinion,  contrary  to  public  policy  and  void,  and 
the  court  should  give  no  aid  to  its  enforcement.  The  defendant 
was  a  common  gambler  pursuing  his  vocation  in  a  house  maintained 
by  him  for  the  purpose  in  the  city  of  New  York,  and  also  at  other 
places.  The  statutes  of  this  State  have  placed  gambling,  such  as 
the  defendant  pursued,  in  the  category  of  crimes,  and  have  expressly 
declared  that  all  evidences  of  indebtedness,  of  which  the  considera- 
tion, in  whole  or  in  part,  is  money  lost  at  play,  shall  be  utterly  void. 
If  gambling  is  criminal,  illegal  and  immoral,  and  the  money  lost 
thereat  is  for  that  reason  made  uncollectible,  it  seems  to  me  to  be 
perfectly  clear  that  an  agreement  to  compensate  a  lawyer  for  col- 
lecting such  a  claim  by  paying  him  a  percentage  of  the  ^amount 
recovered  must  be  treated  as  itself  illegal  and  unenforcible.  Such 
an  agreement  amounts  to  nothing  more  than  the  employment  of  an 
attorney  to  collect  the  fruits  of  a  crime  foi:  compensation  consisting 
of  a  percentage  of  such  fruits.  In  the  present  case  not  only  was 
the  claim  tainted  with  illegality,  but  the  person  against  whom  it 
was  made  is  shown  to  have  been  a  boy  under  age.  If,  therefore, 
the  plaintiff's  claim  upon  Ins  first  cause  of  action  is  to  rest  upon 
such  a  contract  between  himself  and  defendant  he  should  have 
been  nonsuited.  If,  on  the  other  hand,  the  claim  which  he  col- 
lected was,  as  the  defendant  says,  mainly  or  partly  for  borrowed 
money,  as  to  which  the  defense  that  it  was  for  a  gambling  debt 
would  be  unavailing,  the  case  did  not  fall  within  the  terms  of  the 
alleged  special  agreement,  and  $10,000  is  certainly  a  very  liberal 
allowance.  The  amount  allowed  by  the  jury  and  now  about  to  be 
confirmed  for  the  services,  mainly  futile   and  often  injudicious, 
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included  in  the  second  canse  of  action,  appears  to  be,  to  say  the 
least,  very  generons,  but  as  to  that  question  we  are  not  disposed  to 
set  up  oar  own  judgment  against  tliat  of  the  jury.  We,  therefore, 
concur  in  the  disposition  of  the  appeal  indicated  in  the  opinion  of 
Mr.  Justice  Laughlin. 

Inobaham  and  Clarke,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event,  unless  plaintiff  stipulates  to  reduce  judgment  as 
stated  in  opinion,  in  which  event  judgment  as  so  modified  and  order 
affirmed,  without  costs.     Settle  order  on  notice. 


In  the  Matter  of  the  Proceedings  for  the  Probate  of  the  Last  Will 

and  Testament  of  Mary  E.  Shattuck,  Deceased. 
William  A.  Cook,  by  Robert  Dornburgh,  His  Special  Guardian, 

Appellant;  Horace  A.  Moses,  as  Executor,  etc.,  of  Mary  E. 

SHATfuoK,  Deceased,  Respondent. 

Third  Department,  March  18,  1907.» 

Will  —  trust  for  charitable  uses  —  corporations  —  power  to  take  --  when, 
trust  not  void  for  indefiniteness — power  of  Supreme  Oourt  to  supervise 
gift  to' charitable  uses. 

Section  6  of  chapter  819  of  the  Laws  of  1848  (as  aind.  by  Laws  of  1908,  chap. 
603),  providing  that  certain  corporations  chall  not  take  more  than  one-half  of 
an  estate  under  a  will  made  within  two  months  ot  the  death  of  a  testator, 
affects  only  corporations  formed  under  that  act  and  has  no  application  to  other 
corporations. 

When  a  testator  devises  his  residuary  estate  in  trust,  the  rents  and  profits  to  be 
expended  by  the  executor  annually  and  paid  over  to  religious,  educational  and 
eleemosynary  institutions  as  in  his  judgment  shall  seem  advisable,  not  more 
than  $500  to  be  paid  to  any  one  institution  in  any  one  year,  although  the  will 
is  indefinite  as  to  any  particular  beneficiary  or  any  particular  charitable  pur- 
pose, the  ?ndefiniteness  does  not  invalidate  the  gift  when  the  purpose  can  be 
ascertained  to  be  of  a  charitable  nature. 

Such  will  should  not  be  heU  to  be  invalid  upon  the  ground  that  the  trustee  may 
in  his  discretion  pay  to  corporations  formed  under  the  act  of  1848  and  not  enti- 

*Proof  not  received  In  time  for  insertion  in  proper  pUtos^ 
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tied  to  take,  because  by  sectioa  2  of  chapter  701  of  the  Laws  of  1893  (as  amd. 
by  Ljiws  of  1901,  cbap.  291),  the  Supreme  Court  has  control  over  gifts,  bequests 
and  devises  of  that  nature,  and  may  be  appealed  to  at  any  time  in  order  that 
the  gift  may  take  the  course  indicated,  and  not  go  to  societies  incompetent  to 
take  or  for  purposes  not  contemplated  by  the  testator. 

Appeal  by  William  A.  Cook,  hy  Robert  Dornburgh,  his  special 
gnardian,  from  a  decree  of  tlie  Surrogate's  Court  of  the  county  of 
Essex,  entered  in  said  Surrogate's  Court  on  the  30th  day  of  August, 
1906,  admitting  to  probate  the  will  of  Mary  E.  Shattuck,  deceased, 
and  overruling  the  objections  thereto, 

Robert  Domhurgh^  for  the  appellant. 

H.  D.  Iloffnagle  [Edgar  T.  Brackett  of  counsel],  for  the 
respondent. 

Kellogg,  J. : 

By  the  8th  clause  of  the  will  the  testatrix  gave  all  of  the  residue 
of  her  real  and  personal  estate  to  her  executor,  in  trust,  howeVer, 
"the  rents,  profits  and  income  thereof  to  be  expended  by  him 
annually  and  to  be  paid  over  to  religious,  educational  or  elee- 
mosynary institutions,  as  in  his  judgment  shall  seem  advisable,  not 
more  than  $500,  however,  to  be  paid  to  any  one  such  institution  in 
any  one  year." 

Section  6  of  chapter  319  of  the  Laws  of  1848  (as  amd.  by  Laws 
of  1903,  chap.  623),  providing  that  certain  corporations  shall  not 
take  more  than  one-half  of  an  estate  under  a  w^ill  made  within  two 
months  of  the  death  of  a  testator,  applies  only  to  corporations 
formed  under  that  act ;  other  corporations  are  unhampered  by  the 
provisions  of  section  6,  tlie  only  surviving  section  of  the  original 
statute.     [Matter  of  Lampson^  161  N.  Y.  511-520.) 

It  is  urged  by  the  appellant  that  the  trustee  has  power  under  the 
will  to  so  distribute  the  estate  that  corporations  formed  under  the 
original  act  of  1848  may  receive  the  benefits  of  it  in  violation  of 
that  act,  and  that  while  the  will  provides  for  the  payment  of  the 
income  to  religious,  educational  and  eleemosynary  institutions,  that 
the  educational  institutions  may  be  public  or  private,  may  be  con- 
ducted as  a  charity  or  for  gain,  and  that  the  trustee  may  so  admin- 
ister the  trust  that  educational  institutions  conducted  for  the  pur- 
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pose  of  gain  may  receive  all  or  a  part  of  the  income  from  the 
estate. 

These  contentions  overlook  the  fact  that  tlie  will  itself,  by  giving 
the  income  to  such  corpomtions,  shows  an  intent  that  it  shall  be 
used  for  the  charitable  purposes  which  those  institutions  represent, 
and  that  section  2  of  chapter  701  of  the  Laws  of  1893  (as  amd.  by 
Laws  of  1901,  chap.  291),  which  act  is  entitled  "An  act  to  regulate 
gifts  for  cliaritable  purposes,"  provides  that  the  Supreme  Court 
"shall  have  control  over  gifts,  grants,  bequests  and  devises  in  all 
cases  provided  for  by  section  one  of  this  act,"  and  the  act  relates 
to  gifts  for  tlie  uses  indicated  by  this  will.  The  Supreme  Court, 
therefore,  may  be  appealed  to  at  any  time  to  require  that  this  gift 
take  the  course  indicated,  and  that  it  shall  not  go  to  societies  incom- 
petent under  the  law  of  taking  it,  or  be  used  by  any  society  for  a 
purpose  not  contemplated  by  the  statute  or  the  testator. 

The  will  ifi  indefinite  as  to  any  particular  institution  or  aiiy  par- 
ticular charitable  purpose,  but  the  mero  indefiniteness  of  the  provi- 
sion when  tlie  purpose  of  it  is  ascertained  to  be  of  a  charitable 
nature  does  not  invalidate  it.     {Allen  v.  Stevens^  161  I^.  Y.  122.} 

It  is  apparent  that  the  testatrix  intended  her  property  for  the 
charitable  uses  indicated  by  the  class  of  institutions  to  which  she 
has  directed  the  moneys  to  be  paid,  and  the  Supreme  Court,  from 
time  to  time,  will  see  that  the  fund  is  properly  administered  and 
that  it  goes  into  the  channels  contemplated  by  the  testatrix  and  the 
statute. 

The  decree  of  the  surrogate  should  be  aflSrmed.  No  costs  are 
awarded  against  the  special  guardian,  appellant 

Decree  unanimously  affirmed,  with  costs. 
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Daniel  Deboan,  Appellant,  Respondent,  v.  The  Gutta-Percha  and  Kubbeb 
Manufacturing  Compant,  Respondent,  Appellant. 

Cross-appeals  from  an  order  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  Kings  county  on  th^  8d  day  of  January,  1906. 

Jrnks,  J.:  We  think  that  the  order  setting  aside  the  verdict  should  be 
affirmed.  We  do  not,  however,  wish  to  be  understood  as  putting  our  affirmance 
upon  the  proposition  that  the  plaintiflfs  theory  is  necessarily  so  counter  to  a  phys- 
ical and  scientific  fact  as  to  be  incredible  as  matter  of  law  within  the  principle 
announced  in  Fealey  v.  BuU  (163  N.  Y.  397,  402) ;  Matter  of  Harriot  (145  id.  540). 
We  express  this  limitation  in  view  of  an  expression  of  the  learned  trial  judge  in 
his  opinion,  although  it  is  clear  enough  that  he  intended  to  rest  his  action  upon 
the  question  of  the  weight  of  evidence,  inasmuch  as  he  granted  a  new  trial. 
The  learned  trial  court  could  have  directed  a  verdict  for  the  defendant  in  view 
of  its  reservation  of  the  motion  of  the  defendant,  and  if  it  had  done  so  this  dis- 
position must  have  been  upheld.  But  we  are  not  inclined  to  disturb  the  dispo- 
sition made  and,  therefore,  we  dismiss  appeal  from  the  order  denying  a  direction 
of  a  verdict  for  the  defendant,  without  costs.  Woodward,  Gkiynor  and  Rich, 
t/J.,  concurred;  Hooker,  J.,  voted  to  reinstate  the  verdict.  Order  granting  new 
trial  affirmed,  with  costs.  Appeal  from  order  denying  motion  for  direction  of  a 
verdict  dismissed,  without  costs. 

George  R.  Cohrie,  Appellant,  v.  The  Metropolis  Securities  Company, 

Respondent. 

Principal  and  agent — right  of  real  estate  broker  to  commimons  where  parties  have 
agreed  upon  terms  of  sale,  but  fail  to  execute  contract. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  Kings  county  on  the  19th  day  of  March,  1906,  and  also  from 
an  order  entered  in  the  said  office  on  the  81st  day  of  May,  1906. 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  Jenks,  Gaynor,  Rich 
and  Miller,  JJ.,  concurred;  Hooker,  J.,  read  for  reversal. 

Hooker,  J.  (dissenting):  This  is  an  appeal  by  the  plaintiff  from  a  judgment 
entered  upon  a  nonsuit.  The  plaintiff's  assignors  were  real  estate  brokers 
employed  by  the  defendant  to  sell  a  certain  piece  of  real  estate,  and  they  pro- 
cured a  purchaser  who,  it  is  conceded,  was  able  to  purchase;  the  question  tumt 
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upon  the  proposition  whether  he  was  ready  and  willing  to  purchase  upon  the 
defendant's  terms.  The  intending  purchtiser,  his  attorney  and  one  of  the  plain- 
tiff's assignors  met  the  defendant's  agent,  whose  ostensible  authority  is  apparent. 
At  the  latter's  office  in  the  morning  the  parties  agreed  upon  the  price  to  be  paid, 
and  then  the  defendant's  agent  dictated  to  his  stenographer  a  proposed  contract 
by  the  terms  of  which  the  defendant  was  to  sell  and  the  purchaser  to  buy  the 
real  estate  in  question;  after  the  defendant's  agent  had  completed  the  dictation 
he  asked  the  purchaser's  attorney  whether  what  had  been  dictated  was  satisfac- 
tory; the  latter  suggested  tlmt  there  should  be  two  other  clauses  inserted  in  the 
contract,  first,  one  providing  that  the  personal  property  and  the  fixtures  then  on 
the  premises  should  go  with  the  real  estate;  and  the  other,  that  the  defendant 
"deliver  the  premises  free  and  clear  of  all  orders  or  violations  of  the  Tene- 
ment House  Department  up  to  the  day  of  closing  contract."  After  starting  to 
dictate  two  clauses  of  this  tenor,  the  defendant's  agent  suggested  to  the  pur- 
chaser's attorney  that  he  do  so,  and  the  latter  dictated  them  himself  to  the 
stenographer.  The  defendant's  agent  then  suggested  that  inasmuch  as  it  would 
take  some  time  to  transcribe  the  contract,  the  parties  had  better  return  later  to 
complete  the  signing  of  the  contract.  This  they  did,  only  to  find,  however, 
that  the  defendant's  agent  duiiug  the  meantime  had  discovered  that  there 
was  in  force  an  order  of  the  tenement  house  department  criticising  the  build- 
ing upon  the  premises  in  question,  because  of  the  failure  of  the  water  in 
the  pipes  to  reach  the  top  floor,  and  that  a  lis  pendeni  had  been  filed  on 
that  account  and  the  matter  placed  in  the  hands  of  the  corporation  coun- 
sel. The  defendant's  agent  refused  either  to  make  an  allowance  in  the  pur- 
chase price  on  this  account  or  to  remedy  the  trouble  himself,  although  his 
attention  was  called  to  his  agreement  of  a  few  hours  previous  as  dictated  to 
the  stenographer  that  the  defendant  should  deliver  the  premises  "free  and  clear 
of  all  orders  or  violations  of  the  Tenement  House  Department  up  to  the  day  of 
closing  contract."  The  sale  was  not  consummated.  The  Jury  would  have 
been  justified  in  finding  upon  the  evidence  of  the  p1aintiff*s  witnesses  that  the 
contract  as  dictated  to  the  stenographer  was  a  statement  by  the  defendant  of  the 
terms  and  conditions  upon  which  it  would  sell  its  property.  These  terms  and 
conditions,  as  so  stated,  were  satisfactory  to  and  accepted  by  the  purchaser  and 
the  plaintiff's  assignors  having  produced  a  purchaser  who  was  able  to  buy  and, 
as  shown,  willing  to  take  upon  the  defendant's  terms,  they  had  earned  their 
commissions  and  the  defendant  was  liable.  The  objection  that  the  defendant's 
agent  raisi'd  after  the  return  ot  the  parties  to  his  office  had  no  greater  effect  upon 
the  broker's  rights  than  as  though  the  former  had  changed  his  mind  about  the 
price  at  which  he  wished  to  sell  the  property  during  the  interim  and  refused  on 
the  return  of  the  parties  to  enter  into  a  contract  unless  the  purchaser  would  pay 
him  more  money  than  he  had  asked  and  than  they  had  agreed  upon  earlier.  In 
other  words,  the  defendant  declared  its  terms  in  detail;  the  purchaser  accepted 
them;  and  with  this,  the  broker*s  commissions  were  earned,  irrespective  of  the 
owner's  recanting  as  to  one  of  the  material  terms.  The  judgment  and  order 
should,  therefore,  be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event 
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Daniel  D.  Fitzgerald,  Respondent,  v.  The  Brookltn  Heigh1«  Railroad 

CoMPANT,  Appellant. 

Negligence  ^HglU  of  way  ^  pedestrian  etruck  by  street  ear  between  inteneeting 

streets. 

Appeal  by  the  defendant.  The  Brooklyn  Heights  Railroad  Company,  from  a 
judgment  of  the  County  Couit  of  Queens  county  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Queens  on  the  16th  day  of  April,  1906, 
upon  the  verdict  of  a  jury  for  seventy-five  dollars,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  15th  day  of  May,  1906,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Miller,  J. :  The  defendant  appeals  from  a  judgment  of  County  Court,  entered 
on  the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 
The  action  is  for  negligence.  The  plaintiff  claims  that  he  was  going  diagonally 
across  Manhattan  avenue  in  the  borough  of  Brooklyn  between  street  intersections; 
that  as  he  left  the  curb  he  looked  in  the  direction  of  Greenpoint  ferry,  from 
whence  the  car  colliding  with  him  came,  and  saw  no  car;  that  he  looked  again 
before  stepping  on  the  track  and  saw  no  car,  although  there  was  nothing  to 
obstruct  his  view;  that  as  he  stepped  upon  the  track  he  was  compelled  to  wait 
to  allow  a  car  on  the  further  track  to  pass,  and  that  while  waiting  he  was  struck 
and  received  the  injuries  for  which  the  action  is  brought.  The  street  was  nar- 
row, the  distance  from  the  curb  to  the  first  rail  being  eight  feet.  At  the  point 
where  the  accident  occurred  the  defendant's  car  had  the  right  of  way.  This  fea- 
ture of  the  case  is  important  both  in  determining  the  plaintiff's  duty  and  the  care 
required  of  the  defendant's  motorman.  The  care  required  of  the  pedestrian  and 
the  motorman  respectively  under  such  circumstances  is  discussed,  and  the  author- 
ities bearing  upon  the  proposition  collated  by  Laughlin,  J.,  in  Barney  v.  Metro- 
politan  Street  R.  Go.  (94  App.  Div.  388,  395).  Without  restating  the  conclusions 
reached  in  that  case  it  is  sufficient  to  say  that  we  fully  agree  with  them,  and  that 
they  required  a  dismissal  of  the  complaint  upon  the  proof  in  this  case.  The 
judgment  and  order  should  be  reversed  and  a  new  trial  .granted,  costs  to  abide 
the  event.  Jenks,  Hooker,  (Jay nor  and  Rich,  JJ.,  concurred.  Judgment  and 
order  of  the  County  Court  of  Queens  county  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Henry  Bloomgarden,  Appellant,  v.  Ernst  Hoffman  and  Alma  Hoffmann, 
Respondents. — Motion  denied,  with  ten  dollars  costs.  Present  —  Woodward, 
Jenks,  Gaynor  and  Rich,  JJ. 

Mary  P.  Cushman,  as  Executrix  of  the  Last  Will  and  Testament  of  Thomas 
H.  Cushman,  Deceased,  Appellant,  v.  Harry  C.  Cushman,  Individually  and  as 
Executor,  etc.,  and  Others,  Respondents. —  Motion  denied,  with  ten  dollars  costs. 
Present  —  Woodward,  Jenks,  (Jay nor  and  Rich,  JJ. 

John  H.  Delesdemiers,  Respondent,  v.  The  Philadelphia  Casualty  Company, 
Appellant. — Motion  denied,  with  ten  dollars  costs.  Present — Woodward, 
Jenks,  Qaynor  and  Rich,  J  J, 


Digitized  by  VjOOQIC 


g94  CAtES  Reported  with  Bbief  Syltjlbi. 

Second  Department,  March,  1907.  [VoL  118. 

David  Freitag,  Respondent,  v.  Jacob  Rechnitz  and  Others,  Appellants. — 
Motion  denied  on  condition  that  the  defendant  pay  ten  dolhirs  costs  and  forth- 
with perfect  the  appeal  and  file  the  return  in  this  court.  Otherwise  motion 
granted,  with  ten  dollars  costs.  Present  —  Woodward,  Jenks,  Qajnor  aod 
Rich,  JJ. 

Clarence  E.  Hopkins,  Respondent,  v.  Calleson  Horse  Company,  Appellant.— 
Motion  denied,  with  ten  dollars  costs.  Present  —  Woodward,  Jenks,  Ghiynor  and 
Rich,  JJ. 

In  the  Matter  of  the  Application  of  Andrew  Dittrich,  Executor,  etc.,  undei 
the  Last  Will  and  Testament  of  Mary  Dittrich,  Deceased,  for  the  Removal  of 
Ellen  C.  Duffy,  as  Executrix  and  as  Testamentary  Trustee  under  the  Said  Last 
Will  and  Testament. —  Motion  to  amend  record  denied.  Present — Hirschberg, 
P.  J.,  Jenks,  Hooker,  Gay  nor  and  Rich,  JJ. 

In  the  Matter  of  the  Application  of  Charles  H.  Gardner,  Individually  and  as 
General  Guardian  of  Gustav  Gardner,  an  Infant,  etc. —  Motion  granted.  Fee  of 
the  guardian  ad  litem  to  be  paid  out  of  the  father's  fund.  Present  —  Woodward, 
Jenks,  Gay  nor  and  Rich.  J  J. 

William  G.  Jones,  Appellant,  v.  Frederick  Waldemar  Fuchs  and  Others, 
Respondents.— Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs. 
Present  —  Woodward,  Jenks,  Gay  nor  and  Rich,  JJ. 

John  £[ascsak,  Respondent,  v.  Central  Railroad  Company  of  New  Jersey, 
Appellant. —  Motion  denied,  with  ten  dollars  costs.  Present — Woodward, 
Jenks,  Gay  nor  and  Rich,  J  J. 

John  G.  Liebler,  Respondent,  v.  Dennis  Winter,  Appellant. — Motion  granted, 
with  ten  dollars  costs,  unless  the  appellant  perfect  his  appeal  and  file  his  return 
within  twenty  days,  in  which  event  the  motion  is  denied,  without  costs.  Present 
—  Woodward,  Jenks,  Gay  nor  and  Rich,  JJ. 

Elias  Mandel.  Respondent,  v.  Morris  Manson  and  George  Jacobson,  Doing 
Business  under  the  Firm  Name  of  Manson  &  Jacobson,  Appellants. —  Motion  to 
dismiss  appeal  denied,  with  ten  dollars  costs.  Motion  to  compel  the  filing  of  the 
return  dismissed  as  to  the  municipal  justice;  in  other  respects  motion  granted, 
without  costs.     Present  —  Woodward,  Jenks,  Gay  nor  and  Rich,  JJ. 

Louis  W.  Olms,  Appellant,  v.  Theodore  A.  Bingham,  Individually,  etc.,  and 
Others,  Respondents. — Motion  for  reargument  denied,  without  costs,  and  order 
modified  by  striking  out  the  provision  for  costs  and  disbursements.  Present  — 
Woodward,  Jenks,  Gay  nor  and  Rich,  J  J. 

Hillary  H.  Quarmby,  by  Sarah  Ann  Quarmby,  His  Guardian  ad  Litem,  Respond- 
ent, V.  James  Weir's  Sons,  Appellant. —  Motion  granted,  with  ten  dollars  costs, 
unless  the  appeal  is  perfected  and  return  filed  within  twenty  days,  in  which  event 
the  motion  is  denied,  without  costs.  Present  —  Woodward,  Jenks,  Gaynor  and 
Rich,  JJ. 

Tilly  Schnurr,  Appellant,  v.  Alexander  Quinn,  Respondent.  —  Motion  for 
reargument  denied.    Present  —  Woodward,  Jenks,  Gaynor  and  Rich,  JJ. 

Emma  A.  Serviss,  Respondent,  v.  Brooklyn,  Queens  County  and  Suburban 
Railroad  Company,  Appellant. —  Motion  denied  on  condition  that  defendant  pay 
ten  dollars  costs  and  perfect  the  appeal  within  one  week  after  the  return  of  Mr, 
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Rawle  to  this  country;  but  in  default  of  which  the  motion  is  granted,  with  costs. 
Present  —  Woodward,  Jenks,  Gayuor  and  Rich,  J  J. 

William  T.  Shedd,  Individually  aud  as  Trustee,  etc.,  and  Others,  Plaintiffs,  v. 
the  Town  of  Cortlandt  and  Orsamus  B.  Lent,  Defendants. —  Motion  granted. 
Present  —  Woodward,  Jenks,  Gay  nor  and  Rich,  JJ. 

Abraham  Teller,  Appellant,  v.  Herman  Schulz  and  Frances  Schuiz,  Respond- 
ents.—  Motion  granted,  without  costs.  Present — Woodward,  Jenks,  Gay  nor 
and  Rich,  JJ. 

Thompson -Bonney  Company,  Respondent,  v.  I.  S.  Van  Loan  Company,  Appel- 
lant.—  Motion  denied  on  condition  that  the  defendant  pay  ten  dollars  costs  and 
forthwith  perfect  the  appeal  and  file  the  return  in  this  court.  Otherwise  motion 
granted,  with  ten  dollars  costs.  Present  —  Woodward,  Jenks,  Gaynor  and 
lUch,  JJ. 

Minnie  Adlin,as  Administratrix,  etc.,  of  Elimelich  Adlin,  Deceased,  Respondent, 
V.  The  Excelsior  Brick  Company  of  Haverstraw  and  Othere,  Impleaded  with  John 
W.  Gillies  and  Others,  Appellants. —  Order  alTirmed,  with  ten  dollars  costs  and  dis- 
bursements.    No  opinion.     Woodward,  Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

Helene  Ahrensbeumer,  Respondent,  v.  The  Board  of  Education  of  the  City  of 
New  York,  Appellant. — Judgment  affirmed,  with  costs.  No  opinion.  Hirsch- 
berg,  P.  J.,  Jenks.  Hooker  and  Rich.  JJ.,  concurred. 

American  Dock  and  Trust  Company,  Respondent,  v.  Tweedie  Trading  Com- 
pany, Appellant. — Judgment  unani.nously  affirmed,  with  costs.  No  opinion. 
Present  —  Hirschberg,  P.  J.,  Jenks,  Hooker,  Gaynor  aud  Rich,  J  J. 

Nicholas  Basso,  Respondent,  v.  D.  Allen's  Sons  Rope  Company,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Hirschberg,  P.  J.,  Jenks,  GJaynor,  Rich  and  Miller,  J  J.,  concurred. 

George  S.  Billings,  as  Receiver,  etc.,  of  the  Hudson  River  Stone  Supply  Com- 
pany, Respondent,  v.  James  G.  Shaw  and  Others,  Appellants. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Hirschberg,  P.  J.,  Jenks, 
Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Francis  Boulland,  an  Infant,  by  Rose  MuUer,  His  Guardian  ad  Litem,  Respond- 
ent, V.  Jacob  Ruppert,  Appellant. —  Judgment  and  oi*dcr  unanimously  affirmed, 
with  costs.     No  opinion.     Present  —  Woodward,  Jenks,  Gaynor  and  Rich,  J  J. 

Robert  II.  Bowly,  Appellant,  v.  Nellie  L.  Beirne  and  Agnes  Beirne,  as  Admin- 
istratrices, etc.,  of  Edward  C.  Beirne,  Deceased,  Respondents,  Impleaded  with 
Georgi  Sayer,  as  Administratrix,  etc.,  of  James  E.  Sayer,  Deceased. —  Judgment 
and  order  of  the  County  Court  of  Orange  county  affirmed,  with  costs.  No  opin- 
ion.    Hirschberg,  P.  J.,  Woodward,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

The  City  of  New  York,  Respondent,  v.  Justus  I.  Wakelee  and  Annie  B.  Sedg- 
wick, Doing  Business  under  the  Firm  Name  of  "Sedgwick  Machine  Works," 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     Woodward.  Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

Bernadette  M.  Coleman,  as  Administratrix,  etc.,  of  Thomas  M.  Coleman, 
Deceased,  A.ppellant,  v.  Benjamin  J.  Hall  and  Others,  Respondents. —  Judgment 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Hirschberg,  P.  J.^ 
Woodward,  Gaynor,  Rich  and  Miller,  JJ. 
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Wallace  E.  J.  Collins,  as  Trustee,  etc.»  of  Frederick  D.  Hodges,  Bankrupt, 
Respondent,  v.  Frederick  D.  Hodges  and  Emily  Matilda  Hodges,  Appellants. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Hirsch- 
berg,  P.  J.,  Woodward,  Jeuks,  Rich  and  Miller,  JJ.,  concurred. 

Arthur  J.  Corbett,  Appellant,  v.  August  MarrioUe  and  Patrick  Mullln,  Respood- 
ents. — We  think  the  clear  preponderance  of  proof  supports  the  claim  that  the 
defendants  were  copartners.  Judgment  of  the  Municipal  Court  reversed  and  new 
trial  ordered,  costs  to  abide  the  event.  Jenks,  Hooker,  C^ynor  and  Miller,  J  J., 
concurred. 

Richard  J.  Donovan,  Respondent,  v.  George  L.  Shearer,  Appellant,  Impleaded 
with  Others. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     Hirschberg,  P.  J.,  Jenks,  Hooker,  Gay  nor  and  Rich,  J  J.,  concurred. 

Douglaston  Hose  Company,  No.  1,  Appellant,  v.  The  City  of  New  York, 
Respondent. —  Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker, 
Rich  and  Miller,  JJ.,  concurred. 

Paula  Edcnbaum,  as  Administratrix,  etc.,  of  David  Edenbaum,  Deceased, 
Respondent,  v.  The  Excelsior  Brick  Company  of  Haverstraw  and  Others,  Defend- 
ants, Impleaded  with  John  W.  Gillies  and  Others,  Appellants. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Hirschberg,  P.  J., 
Jenks,  Gay  nor,  Rich  and  Miller,  JJ.,  concurred. 

Henry  L.  Franklin,  Appellant,  v.  The  New  York  Herald  Company,  Defendant 
Isaiah  Gk)l(lsmith,  Assignee  of  Henry  L.  Franklin,  Appellant ;  Ellen  Morris,  as 
Administratrix,  etc.,  of  Henry  J.  Morris,  Deceased,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disburaements.  No  opinion.  Hirschberg,  P.  J., 
Jenks,  Hooker,  Gay  nor  and  Rich,  JJ.,  concurred. 

Edith  Jacobs,  Respondent,  v.  The  Board  of  Education  of  the  City  of  New 
York,  Appellant. —  Judgment  affirmed,  with  costs.  No  opinion.  EQrschberg, 
P.  J.,  Jenks,  Hooker  and  Rich,  JJ.,  concurred. 

Martin  I.  Johnson,  Respondent,  v.  Katie  M.  Conselyea,  Appellant,  Impleaded 
with  Sarah  J.  White  and  Others. —  Order  of  the  county  judge  of  Queens  county 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Hirschberg, 
P.  J.,  Jenks,  Hooker,  Gaynorand  Rich,  JJ..  concurred. 

Jones  Hook  and  Ladder  Company,  No.  1,  Respondent,  v.  The  City  of  New 
York,  Appellant.— Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No 
opinion.    Jenks,  Hooker,  Gay  nor  and  Miller,  JJ.,  concurred. 

Mary  Eane,  Appellant,  v.  Margaret  J.  Lyons,  Respondent. — Judgment 
affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Woodward,  Gaynor,  Rich 
and  Miller,  JJ.,  concurred. 

John  F.  McCarthy  and  Others,  Respondents,  v.  Edgar  H.  Hazel  wood. 
Appellant.  —  Order  affirmed,  with  ten  dollara  costs  and  disbursements. 
No  opinion.  Hirschberg,  P.  J.,  Woodward,  Jenks,  Hooker  and  Miller, 
JJ.,  concurred. 

Dennis  McDonnell,  an  Infant,  etc..  Respondent,  v.  Arthur  Greenfield,  AppeU 
lant. — Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion. 
Woodward,  Jenks,  Hooker,  Gay  nor  and  Rich,  JJ.,  concurred. 
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Ella  Muller,  Respondent,  v.  Louis  Muller,  Appellant.—  Appeal  dismissed,  with 
ten  dollars  costs,  and  disbursements.  No  opinion.  Woodward,  Jenks,  Qaynor 
and  Rich,  JJ.,  concurred. 

Samuel  Postlein,  Respondent,  v.  David  M.  Michel,  Appellant.—  Judgment  of 
the  Municipal  Court  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jcnks,  Hooker,  Gaynor  and  Miller,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Philip  Form,  Appel- 
lant.—  Judgment  of  conviction  affirmed.  No  opinion.  Hirschberg,  P.  J.,  Jenks, 
Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Michael  H.  Feeney,  Appellant, 
V.  John  V.  Coggey,  as  Commissioner  of  Corrections  of  the  City  of  New  York, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Woodward,  Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

Annie  L.  Quinlan,  Respondent,  v.  The  City  of  New  York,  Appellant.— 
Judgment  unanimously  affirmed,  with  costs,  on  the  authority  of  Oravey  v. 
City  of  New  To  A;  (117  App.  Div.  773).  Present— Jenks,  Hooker.  Gaynor 
and  Miller,   JJ. 

Mary  J.  Ralph,  Respondent,  v.  The  Board  of  Education  of  the  City  of  New 
York.  Appellant.— Judgment  affirmed,  with  costs.  No  opinion.  Hirschberg, 
P.  J.,  Woodward,  Rich  and  Miller,  JJ.,  concun-ed. 

Samuel  Reyman,  Respondent,  v.  Hall  B.  Waring,  Appellant.—  Judgment  and 
order  of  the  County  Court  of  Westchester  county  unanimously  affirmed,  with 
costs.    No  opinion.    Present  —  Jenks,  Hooker,  Gaynor  and  Miller,  JJ. 

Mary  S.  Roper,  Appellant,  v.  Ulster  County  Agricultural  Society,  Respond- 
ent.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Woodward,  Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

Theodore  P.  Shonts,  Respondent,  v.  Edward  R.  Thomas  and  Others,  Appel- 
lants.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Christopher  Staiger,  Respondent,  v.  Robert  H.  Klitz  and  Charles  R.  Jung, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     Hirschberg,  P.  J.,  Jenks,  Hooker,  Gaynor  and  Rich,  J  J.,  concurred. 

James  A.  Stevenson.  Appellant,  v.  John  A.  Kelly  and  Frederick  J.  Kelly, 
Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     Woodwai-d,  Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

Ingham  Stubley,  Respondent,  v.  Abel  H.  Gilbert,  Appellant,  Impleaded  with 
Thomas  L.  James  and  Others. —  Interlocutory  judgment  affirmed,  with  costs. 
No  opinion.  Hirschberg,  P.  J.,  Woodward,  Gaynor,  Rich  and  Miller,  JJ., 
concurred. 

The  Title  Insurance  Company  of  New  York,  Respondent,  v.  Herman  Lobel, 
Appellant. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion. 
Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

John  Ubart,  as  Administrator,  etc.,  of  Lizzie  Ubart,  Deceased,  Respondent, 
V.  The  Baltimore   and   Ohio   Railroad   Company,  Appellant. —  Order  affirmed, 
with   ten   dollars  costs  and   disburs-ements.     No   opinion.     Woodward,  Jenks, 
Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 
App.  Div.— Vol.  CXVIII.        57 
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Benjamin  Yehrlen,  Respondent,  v.  Antonio  Musica,  Appellant. —  Judgment 
and  order  unanimously  affirmed,  with  co8t&  No  opinion.  Present — Jenks, 
Hooker,  Gaynor  and  Miller,  JJ. 

Frederick  Voeller  and  Henry  L.  Van  Syckel,  Appellants,  v.  Henry  Bieg, 
Respondent. — Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No 
opinion.  Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred;  Hooker,  J., 
dissented. 

Charles  L.  Wallace,  Respondent,  y.  Samuel  M.  Meeker,  Respondent.  Herman 
J.  Martens,  Appellant. — Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion.     Woodward,  Jenks,  Gaynor  and  Rich,  J  J.,  concurred. 

Jacob  Weiss,  Respondent,  v.  Hymau  Meyersohn,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Hirschberg,  P.  J., 
Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Saul  Alexandre  and  Joseph  Meyer,  Copartners,  etc.,  Appellants,  ▼.  Richard 
McNemey,  Respondent. — Judgment  of  the  Municipal  Court  affirmed,  with  costs. 
No  opinion.  Hirschberg,  P.  J.,  Jenks,  Hooker,  Gaynor  and  Rich,  J  J., 
concurred. 

Mira  Reals,  Respondent,  v.  Myles  J.  Evans,  Appellant.—  Judgment  and  order 
reversed  and  new  trial  granted,  costs  to  abide  the  event,  unless  the  plain tiif 
stipulate  within  twenty  days  to  reduce  the  recovery  to  the  sum  of  $1,500  and  the 
extra  allowance  proportionately,  in  which  event  the  judgment  and  order  as  modi- 
fied are  affirmed,  without  costs.  No  opinion.  Hooker,  Gaynor  and  Rich,  JJ., 
concurred;  Hirschberg,  P.  J.,  voted  for  affirmance. 

George  B.  Boyd,  as  Receiver,  etc..  Appellant,  v.  Conrad  Eurich's  Brewery, 
Respondent. —  Order  affirmed,  with  ten  d  lUrs  costs  and  disbursements.  No 
opinion.    Hirschberg,  P.  J.,  Jenks,  Hooker,  Giynor  and  Rich,  J  J.,  concurred. 

Esther  De  Puy  Bryan,  Appellant,  v.  Fannie  Louise  Burroughs  (formerly 
Temple),  Individually  and  as 'Executrix  of  and  Trustee  under  the  Last  Will  and 
Testament  of  Joseph  Hamilton  Bryan,  Deceased,  Respondent,  Impleaded  with 
Others. —  Judgment  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks, 
(Jaynor  and  Rich,  JJ.,  concurred. 

James  A.  Dumont,  Jr.,  Respondent,  v.  Morris  &  Cumings  Dredging  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Woodward, 
Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

Paul  A.  English  and  Others,  Appellants  and  Respondents,  v.  Perdval  8.  Jones 
and  Henry  J.  McCorraick,  Respondents,  and  Charles  B.  Brown,  Respondent  and 
Appellant. — Judgments  affirmed,  without  costs.  There  is  no  authority  for  the 
practice  adopted  of  rendering  separate  Judgments  and  presenting  separate  and 
distinct  records  in  a  single  action.  Hirschberg,  P.  J.,  Jenks,  Hooker,  Gaynor 
and  Rich,  JJ.,  concurred 

Robert  P  Fay,  Respondent,  v.  V.  J.  Hedden  &  Sons  Company,  Appellant. 
—  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present 
^  Jenks,  Hooker,  Rich  and  Miller,  J  J. 

James  Fazio,  Appellant,  v.  Loop  Roller  Coaster  Company,  Respondent.— 
Judgment  affirmed,  with  costs.  No  opinion.  HirKhberg,  P.  J.,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ.,  concurred. 
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William  H.  French  and  Sanih  E.  French,  Appellants,  y.  Barrett  Bridge  Com- 
l)any,  I^spondent. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No 
opinion.     Present  —  llirschberg,  P.  J.,  Woodward,  Rich  and  Miller,  JJ. 

John  J.  Growvogel,  Respondent,  v.  Biegel-Cooper  Company,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present^ 
Woodward,  Jenks,  Hooker,  Rich  and  Miller,  JJ. 

Samuel  Hoffman,  Respondent,  v.  Nathan  Lubetkin,  Appellant.  —  Judgment 
and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Hirsch- 
berg,  P.  J.,  Hooker,  Gaynor,  Rich  and  Miller,  J  J. 

Bernard  Kandel,  Respondent,  v.  The  Cudahy  Packing  Company  and  Matthew 
T.  Mulvihill,  Individually  and  as  City  Marshal,  etc.,  Appellants.— Judgment  of 
the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J., 
Jenks.  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Mary  £.  Kolb,  Appellant,  v.  John  Gibb  and  Others,  Composing  the  Firm  of 
Frederick  Loescr  &  Company,  and  The  New  York  Building-Loan  Banking 
Company,  Respondents. —  Judgment  and  order  unanimously  affirmed,  with  cobts. 
No  opinion.     Present  —  Woodward,  Jenks,  Gaynor  and  Rich,  JJ. 

Florence  Leonard  i,  Respondent,  v.  Mary  Dekoning  and  Frank  Dekoning, 
Appellants. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No 
opinioQ.    Jenks,  Hooker,  Gaynor  and  Milkr,  JJ.,  concurred. 

Theodore  O.  Loveland  and  James  L.  Records,  Trading  as  the  Equitable  Manu- 
facturing Company,  Appelhmts,  v.  Philip  M.  Bernstein  and  Joseph  A.  Bern- 
stein, Trading  as  Bernstein  Brothers,  Respondents. — Judgment  of  the  County 
Court  of  Nsissau  county  affirmed,  with  costs,  on  the  ground  that  there  is  no  evi- 
dence in  the  reconl  that  the  plaintiffs  did  business  under  the  name  of  the  Equi- 
ttible  Manufacturing  Company,  and  that  the  contract  sued  on  was  executed  by 
them  or  in  their  behalf  under  that  name.  Hirschberg,  P.  J.,  Woodward,  Gaynor, 
Rich  and  Miller,  JJ.,  concurred. 

James  Matthews  and  Gardiner  D.  Matthews,  Appellants,  y.  Albert  Y.  Sammis 
and  Others,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.    No  opinion,     Woodward,  Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

John  McCallum,  Respondent,  v.  John  Guinan,  Appellant. —  Interlocutory 
judgment  affirmed  by  default,  with  costs.  Hirschberg,  P.  J.,  Hooker,  Gaynor, 
Rich  and  Miller,  JJ.,  concurred. 

Mamie  Mundt,  Respondent,  v.  Ella  M.  Whiffen,  Appellant.— Order  of  the 
City  Court  of  Mount  Vernon  setting  aside  dismissal  of  the  complaint  and  grant- 
ing new  trial  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Woodward, 
Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Ellen  C.  Osbom,  Respondent,  v.  Howard  J.  M.  Cardeza  and  Others,  Defend- 
ants, Impleaded  with  William  E  S.  Griswold,  as  Trustee  in  Bankruptcy  of 
John  Osbom's  Sons  &  Company,  Appellant. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Woodward,  Jenks,  Gaynor  and  Rich« 
JJ.,  concurred. 

Beoedicto  Pascual,  Respondent,  v.  Jose  Rodriquez  and  Manuel  Suarez,  Appel- 
lants. —  Appeal  from  judgment  of  the  Municipal  Court  dismissed  on  argument, 
with  coetfl.    Hirschberg,  P.  J.,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 
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The  People  of  the  State  of  New  York.  Respondent,  v.  Albert  Rosclli,  Appel- 
lant.—  We  think  this  judgment  is  decidedly  against  the  weight  of  evidence. 
Judgment  of  conviction  reversed.  Jeuks,  Hooker,  Kick  and  Miller,  JJ., 
concurred. 

The  People  of  the  State  of  New  York  ex  rel.  William  J.  Eggers,  Respondent, 
V.  Theodore  A.  Bingham,  as  Police  Commissioner  of  the  City  of  New  York, 
Appellnot. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opin- 
ion.   Hirschberg,  P.  J.,  Jenks,  Gay  nor.  Rich  and  Miller,  JJ.,  concurred. 

John  Ruemer,  Respondent,  y.  Margaret  A.  Clark,  Appellant. —  Judgment  and 
order  affirmed  by  default,  with  costs.  Hirschberg,  P.  J.,  Hooker,  Gaynor,  Rich 
and  Miller,  JJ.,  concurred. 

Townscnd  Scudder,  Appellant,  v.  Nassau  County  Press,  liespondent. —  Action 
discontinued  by  written  stipulation,  and  order  signed  and  entered. 

Michael  Sweeney,  Respondent,  v.  S.  Liebmann's  Sons  Brewing  Company, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opin- 
ion.    Present  —  Hirechberg,  P.  J.,  Hooker,  Gaynor,  Rich  and  Miller,  J  J. 

Joseph  Weinberg,  Appellant,  v.  Max  Feldman,  Respondent.-—  Judgment  of 
the  Municipal  Court  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Woodward,  Jenks,  Gaynrr  and  Rich,  JJ. 

H.  Stanley  Wills,  Appellant,  v.  Nathan  Weiss,  Respondent.— Judgment  of 
the  Municipal  Court  affirmed  by  default,  with  costs.  Hirschberg,  P.  J.,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Frederick  Henry  Bruckel,  Respondent,  v.  J.  Mi'.hau's  Son,  Appellant. —  Motion 
denied,  with  costs.  Present  —  Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and 
Miller.  JJ. 

Joseph  A.  Burr  and  Others,  Cc-mposing  the  Firm  of  Burr,  Coombs  &  Wilson, 
Respondents,  v.  David  K.  Case,  Appellant.— Motion  to  dismiss  appeal  granted, 
with  costs,  unless  the  appeal  is  perfected  in  time  to  place  the  case  on  the  April 
calendar.  On  compliance,  motion  denied,  without  costs.  Present  —  Hirschberg, 
P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  J  J. 

Annie  Feldnmn  and  Another,  Respondents,  v.  Harry  Gurland  and  Others, 
Appellants.—  Motion  to  resettle  order  denied,  with  costs.  Present  —  EQrschberg, 
P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  JJ. 

Louisa  Frank,  Respondent,  v.  Mary  Miller  and  Jacob  Miller,  Appellants. 
—  Motion  denied,  with  costs.  Present  —  Hirschberg,  P.  J.,  Woodward,  Jenks, 
Rich  and  Miller,  JJ. 

In  the  Matter  of  the  Application  of  the  Board  of  Rapid  Transit  Railroad  Com- 
missioners for  the  City  of  New  York,  for  the  Appointment  of  Three  Commission- 
ers, etc.  Brooklyn,  Manhattan  and  Long  Island  City  Route.— Motion  granted  and 
order  signed.  Present  —  Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and  Miller, 
JJ. 

James  J.  O'Boyle,  Respondent,  v.  Erie  Railroad  Company.  Appellant- 
Motion  denied,  with  costs.  Present  —  Hirschberg,  P.  J.,  Woodward,  Jeaks» 
Rich  and  Miller,  J  J. 

Henry  H.  Petze,  Appellant,  v.  Daniel  J.  Leary,  Respondent — Motion  denied, 
with  costs.    Present  —  Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  JJ. 
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The  People  of  the  State  of  Now  York  ex  rel.  Charles  Hoefle,  Appellant,  v.  Mat- 
thew J.  Cahill,  Coroner  of  the  Borough  of  Richmond  in  the  City  of  New  York, 
Respondent. —  Motion  to  resettle  order  granted,  without  costs.  Present  — 
Uirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Thomixs  R.  McQinley,  Appellant, 
V.  Matthew  J.  Cahill,  as  Coroner  of  the  Borough  of  Richmond  in  the  City  of 
New  York,  Respondent. —  Motion  to  resettle  order  granted,  without  costs.  Pres- 
ent—  Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and  Miller.  J  J. 

John  Ubart,  as  Administrator,  etc.,  of  Lizzie  Ubart,  Deceased,  Respondent,  v. 
The  Baltimore  and  Ohio  Railroad  Company,  Appellant. — Motion  denied,  with 
costs.    Present — Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  J  J. 

Thomas  Burke,  Respondent,  v.  Levering  &  Garrigues  Company,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present 
—  Woodward,  Jenks,  Gaynor  and  Rich,  J  J. 

Edward  Christie,  Respondent,  v.  New  York  and  Queens  County  Railway 
Company,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion.     Present  —  Woodward,  Jenks,  Gaynor  and  Rich,  JJ. 

Charles  D.  Cords,  Respondent,  v.  Edward  Ruth,  Appellant. — Judgment  of 
the  Municipal  Court  reversed  on  reargument  on  the  opinion  in  the  same  case 
(115  App.  Div.  568),  and  new  trial  ordered,  costs  to  abide  the  event.  Wood- 
ward, Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Frank  Dojahn,  Respondent,  v.  Herman  Schomaker,  Appellant. —  The  deter- 
mination of  this  appeal  will  be  postponed  for  the  present,  and  if  the  respondent 
can  supply  the  missing  testimony,  supported  by  affidavit,  it  will  be  received  as  a 
part  of  the  return.     Such  evidence  must  be  supplied  in  court  on  March  22,  1907. 

Daniel  Le  Roy  Dresser,  Respondent,  v.  The  Mercantile  Trust  Company  and 
Others,  Appellants,  Impleaded  with  Others. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Hirschberg,  P.  J.,  Woodward,  Jenks, 
Rich  and  Miller,  JJ.,  concurred. 

Samuel  Edwards,  Respondent,  v.  John  Gibb  and  Others,  Composing  the 
Firm  of  Frederick  Looser  A'  Company,  Appellants. — Judgment  of  the  Municipal 
Court  reversed  as*  against  the  weight  of  evidence  as  to  the  negligence  of  the 
defendants,  and  new  trial  ordered,  costs  to  abide  the  event.  No  opinion. 
Woodward,  Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

Louis  Fishman,  Respondent,  v.  Bernhard  Campbell,  Appellant. —  Judgment  of 
the  Municipal  Court  affirmed  by  default,  with  costs.  See  Mogile  v.  Hamburger 
\post  p.  901),  decided  herewith.  Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and 
Miller,  JJ.,  concurred. 

David  Kratenstein,  Respondent,  v.  Abraham  Bernstein,  Appellant. —  Judg- 
ment of  the  Municipal  Court  affirmed  by  default,  with  costs.  See  Mogile  v. 
Hamburger  {post  p.  901),  decided  herewith,  Hirschberg,  P.  J.,  Woodward, 
Jenks,  Rich  and  Miller,  JJ.,  concurred. 

Solomon  Mogile,  Respondent,  v.  Erail  Hamburger,  Appellant. —  There  being 
no  appellant's  brief  or  appearance  of  counsel  to  argue  the  appeal,  judgment  of 
the  Municipal  Court  affirmed  by  default,  with  costs.  Hirschberg,  P.  J.,  Wood- 
ward, Jenks,  Rich  and  Miller,  JJ.,  concurred. 
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Meyer  Gu thorn,  Respondent,  v.  McClure  Newspaper  Syndicate,  Appellant. — 
Order  affirmed  on  argument,  with  ten  dollars  costs  and  disbursements.  Hirsch- 
berg.  P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 

Joseph  Hexter,  Respondent,  v.  McClure  Newspaper  Syndicate,  Appellant. — 
Order  affirmed  on  argument,  with  ten  dollars  costs  and  disbursements.  Hirsch- 
berg,  P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 

Huntington  Tumbler  Company,  Respondent,  v.  Herman  Cohen  and  Isaac 
Cohen,  Appellants. — Appeal  from  judgment  of  the  Municipal  Court  dismissed 
by  default,  with  costs.  Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and  Miller, 
JJ.,  concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceedings  of 
Richard  J.  £vans,  as  Administrator,  etc.,  of  Anna  Evnns,  Deceased,  Appellant; 
John  M.  Donovan,  Respondent. — We  think  that  under  the  circumstances  of  this 
case  the  decree  of  the  Surrogate's  Court  of  Kings  county  should  be  modified  by 
striking  out  the  provision  for  ninety-five  dollars  and  sixty  five  cents  costs  against 
the  appellant,  and  as  so  modified  affirmed,  without  costs  of  this  appeal.  Wood- 
ward, Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

Loretta  Kelly,  an  Infant,  by  Joseph  Kelly,  Her  Guardian  ad  Litem,  Respond- 
ent, V.  Brooklyn  Borough  Gas  Company.  Appellant.  —  Judgment  of  the  Municipal 
Court  reversed  and  new  trial  ordered,  costs  to  abide  the  event,  unless  within  twenty 
days  the  plaintiff  stipulate  to  reduce  the  recovery  of  damages  to  the  sum  of 
$300,  in  which  case  the  judgment  as  thus  reduced  is  unanimously  affirmed,  with 
costs.     No  opinion.     Woodward,  Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

John  Leighton,  Respondent,  v.  George  W.  Dunn,  Appellant,  and  American 
Nickel  Company,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and 
Miller,  JJ.,  concurred. 

Charles  S.  Mackenzie,  Respondent,  v.  Security  Warehousing  Company, 
Appellant. —  Order  in  so  far  as  appealed  from  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Hirschberg,  P.  J .,  Woodward,  Jenks,  Rich 
aid  Miller,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Oswin  J.  Mills,  Appellant,  v. 
Philip  D.  Meagher,  Justice  of  the  Fourth  District  Municipal  Court,  City  of  New 
York,  Borough  of  Brooklyn,  and  Edward  Greenfield,  Plaintiff  in  Said  Court, 
Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 

Frederick  A.  Schiller,  Respondent,  v.  Max  Carnot,  Appellant. — Judgment  of 
the  City  Court  of  Yonkers  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Woodward,  Jenks,  Gaynor  and  Rich,  JJ. 

Shendel  Spiegler,  Appellant,  v.  Jacob  Wax,  Respondent.  —  Orderof  the  Munic- 
ipal Court  affirmed,  with  costs,  as  there  was  neither  oral  argument  nor  brief  pre- 
sented by  the  appellant.  Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and  Miller, 
JJ.,  concurred. 

Westchester  Trust  Company,  Respondent,  v.  Paul  Kohn,  Appellant. —  Judg- 
ment in  so  far  as  appealed  from  affirmed,  with  costs.  No  opinion.  Hirsrii 
berg,  P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  JJ.,  concurred 
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Alice  A.  Young,  Respondent,  v.  Samuel  Mundheim  Company,  Appellant. — 
Judgment  of  the  Municipal  Court  aflBrmed  on  argument,  with  costs.  Hirschberg, 
P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  Julius  Hochfelder  for  Admission  to  the 
Bar.— Application  granted.  Present  —  Hirschberg,  P.  J.,  Woodward,  Jenks, 
Hooker  and  Gaynor,  JJ. 

S:\miiel  Goldinger,  Respondent,  v.  Abraham  Cohen  and  Others,  Appellants. — 
Motion  for  stay  denied,  with  costs.  A  doubt  being  raised  on  the  papers  as  to 
the  existence  of  the  client  represented,  the  costs  should  be  paid  by  the  attorney 
l)ersonally.  Present  —  Hirschberg,  P.  J.,  Woodward,  Jenks,  Hooker  and 
Gaynor,  JJ. 

In  the  Matter  of  the  Application  and  Petition  of  Michael  T.  Daly,  etc.  (Lake 
Glcneida.)  —  Motion  granted.  Present  —  Hirschberg,  P.  J.,  Woodward,  Jenks, 
Hooker  and  Gaynor,  JJ.    Resettle  order  before  Mr.  Justice  Jenks. 

Samuel  Mogile,  Respondent,  v.  Edward  Hamburger,  Appellant. —  Motion  for 
reargument  denied,  with  costs.  Present  —  Hirschberg,  P.  J.,  Woodward,  Jenks, 
Hooker  and  Gaynor,  J  J. 

Shendel  Spiegler,  Appellant,  v.  Jacob  Wax,  Respondent.— Motion  denied,  with 
costs.     Present  —  Hirschberg,  P.  J.,  Woodward,  Jenks,  Hooker  and  Gaynor,  J  J. 

Isaac  Brown,  Appellant,  v.  Louis  Mader,  Respondent.— There  being  no  appel- 
lant's brief  or  appearance  of  counsel  to  argue  the  appeul,  judgment  of  the 
Municipal  Court  affirmed  by  default,  with  costs.  Hirschberg,  P.  J.,  Woodward, 
Jenks,  Ho)ker  and  Gaynor,  JJ.,  concurred. 

The  Engineer  Company,  Respondent,  v.  The  Giitta-Pcrcha  and  Rubber  Manu- 
facturing Company,  Appellant.— Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Jenks,  Hooker,  Rich  and  Miller,  J  J.,  concurred. 

William  F.  Lennon,  Respondent,  v.  Catharine  Doring,  Appellant. —  Judgment 
of  the  Municipal  Court  unanimously  affirmed,  with  costs.  No  opinion.  Present 
—  Woodward,  Jenks,  Gaynor  and  Rich,  J  J. 

Isaac  Lublin,  Respondent,  v.  John  Henle,  Appellant. —  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Woodward,  Jenks, 
H.)oker  and  Gaynor,  JJ.,  concurred. 

John  O'Brien,  Respondent,  v.  William  Ulmer,  Appellant. —  Judgment  and 
order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Hirschberg, 
P.  J.,  Hooker,  Gaynor,  Rich  and  Miller,  JJ. 

Andrew  Rohr,  Appellant,  v.  Joel  D.  Madden,  President  of  the  Village  of 
Ossining,  and  Others,  Respondents. —  Appeal  dismissed  on  argument,  without 
costs,  on  the  ground  that  the  questicm  presented  is  purely  academic.  Hirsch- 
berg, P.  J..  Woodward,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 

Gardiner  Van  Nostrand,  Individually  and  as  One  of  the  Executors  and  Trustees 
under  the  Last  Will  and  Testament  of  John  J.  Van  Nostrand,  Deceased,  and 
Others,  liespondents,  v.  Prances  Stanton  Van  Nostrand  and  Others,  Respond- 
ents, and  Anabel  Gardiner  Van  Nostrand,  Appellant. —  Appeal  dismissed,  with- 
out costs,  on  stipulation  of  parties,  and  order  signed. 

Gardiner  Van  Nostrand,  Individually  and  as  One  of  the  Executors  and  Trus- 
tees under  the  Last  Will  and  Testament  of  John  J.  Van  Nostrand,  Deceased,  and 
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Others,  Respondents,  v.  Frances  Stanton  Van  Nostran;!  and  Others,  Respoucents, 
and  Anabel  Gardiner  Van  Nostrand,  Appellant. — Aj  peal  dismissed,  without 
costs,  on  stipulation  of  parties,  and  order  signed. 


First  Department,  March,  1907. 

Maktha  Papp,  Respondent,  v.  The  Standard  Gas  Light  Comfant  op  thb 
City  op  New  York,  Appellant. 

Injunction — order  granting  injunction  reversed  xchere  allegations  on  tchich  it  is 
based  were  disproved  at  trial. 

Appeal  from  an  order  granting  temporary  Injunction. 

Inoraham,  J.:  The  complaint  alleges  that  the  plaintiff  resides  at  No.  287 
Willis  avenue,  borough  of  the  Bronx,  and  has  been  for  a  considerable  period  of 
time  a  customer  of  the  defendant  and  user  of  gas  in  said  premises;  that  the 
defendant  rendered  plaintiff  a  bill  for  g^is  consumed  between  September  17  and 
October  8, 1906,  amounting  to  1,300  cubic  feet,  at  the  rate  of  one  dollar  per  1,000, 
that  the  plaintiff  tendered  defendant  payment  for  1,300  cubic  feet  of  gas  at  the 
rate  of  eighty  cents  per  1,000,  which  defendant  has  refused  to  accept,  and  has 
threatened  to  cut  off  the  supply  of  gas  unless  the  plaintiff  pays  the  bill  at  the 
rate  of  one  dollar  per  1,000  cubic  feet.  In  opposition  to  the  motion  to  continue 
this  injunction  it  appeared  without  contradiction  that  the  plaintiff  never  was  a 
customer  of  the  defendant;  had  made  no  application  to  be  supplied  with  gR&, 
and  that  defendant  had  made  no  threat  to  remove  the  meter  from  plaintifTs 
premises;  that  one  Leonard  Paff  had  applied  to  the  defendant  to  be  supplied 
with  gas,  and  deposited  five  dollars  as  security  for  gas  supplied.  There  was  no 
affidavit  of  the  plaintiff  submitted  with  the  motion,  the  plaintiff  depending  upon 
the  allegations  of  the  complaint.  As  the  proof  before  the  trial  court  showed  that 
the  plaintiff  was  never  a  customer  of  the  defendant;  that  she  had  never  made 
any  application  to  be  supplied  with  gas,  and  that  defendant  had  never  supplied 
her  with  gas  and  never  threatened  to  cut  off  any  gas,  it  was  improper  to  con- 
tinue the  injunction.  The  order  appealed  from  must,  therefore,  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  application  for  an  injunction 
denied,  with  ten  dollars  costs.  Putters  m,  P.  J  ,  McLaughlin,  Clarke  and 
Houghton,  JJ.,  concurred.  Order  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  application  denied,  with  ten  dollars  costs. 


Hbnribtta  Cobb,   Respondent,  «.   United  ENomEEBiNG  and  Contbactino 

Company,  Appellant. 

Practice -^improper   questions   to  sliow  that  defendant   in   ^legligence  action  is 

insured. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  and  from  an  order  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  —Patterson, 
P.  J.,  Ingraham,  McLaughlin,  Clarke  and  Scott,  JJ.  (Dissenting  opinion  by 
Clarke,  J.) 
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Clarke,  J.  (dissenting) :  The  plaintiff  recovered  a  verdict  of  $25,000.  The 
plaintiff  was  a  woman.  The  physical  disabilities  for  which  she  claimed  dam- 
ages were  such  as  to  especially  excite  the  sympathies  of  a  jury.  They  were  a 
cancer  of  the  breast,  which  had  developed  some  eighteen  months  after  the  ^acci- 
dent, neuresthenia  and  bladder  trouble.  She  had  suffered  an  amputation  of  the 
breast  in  an  attempt  to  eradicate  the  cancer.  Whether  or  not  these  ills  were  the 
direct  and  proximate  result  of  the  defendant's  negligence  was  the  seriously 
litigated  question  upon  the  trial.  Under  such  circumstances,  irrelevant  matter, 
tending  to  prejudice  or  inflame  a  jury,  was  sure  to  be  reflected  in  the  size  of  the 
verdict.  I  think  the  judgment  should  be  set  aside  because  of  an  improper  ques- 
tion asked  by  counsel  for  the  plaintiff  in  a  patent  attempt  to  get  before  the  jury 
the  fact  that  the  defendant  was  insured.  The  courts  have  so  many  times  admon- 
ished counsel  that  such  questions  are  highly  improper,  that  in  my  opinion  the 
time  has  come  to  enforce  the  admonitions  by  reversing  a  judgment  when  such 
questions  have  been  asked.  The  bar  will  thus  learn  that  a  judgment  is  worth- 
less if  counsel  refuses  to  heed  the  repeated  warnings  of  the  court.  ( WiUlriek  v. 
Moore,  66  Hun,  630;  Manigold  v.  Black  Rixer  Traction  Co.,  81  App.  Div.  381; 
Hoyt  V.  Davis  Mfg.  Co.,  112  id.  755;  Cosselmon  v.  Dunfe^,  172  N.  Y.  507;  LougJUin 
V.  Brassil,  187  id.  128.) 


Fourteenth  Street  Bank,  Respondent,  v,  Sabina  Gersten,  Appellant. 

BilU  and  notes — failure  of  proof  to  show  authority  of  defendant  to  indorse  promis- 
sory notes  as  her  agent  — judgment  reversed. 

Appeal  from  a  judgment  entered  on  a  verdict  and  from  an  order  denying 
motion  for  a  new  trial. 

Scott,  J. :  Defendant  is  sued  as  indorser  for  her  husband  on  seven  promissory 
notes.  As  to  each  note  save  one,  defendant  denied  her  indorsement,  and  as  to 
the  excepted  one  it  is  quite  evident  that  her  failure  to  deny  the  indorsement  was 
due  to  a  copyist's  error,  but  as  to  that  one  note  she  stood  on  the  record  as  admitting 
the  indorsement.  Plaintiff's  pnma  facie  proof  was  made  by  proving  by  an 
expert  that  the  indorsement  upon  the  six  controverted  notes  was  in  the  same 
handwriting  as  that  upon  the  admitted  one.  Defendant  was  permitted  to  amend 
60  as  to  deny  the  indorsement  upon  the  excepted  note,  after  having  stipulated 
that  plaintiff  had  made  out  a  prima  facie  case.  It  appeared  that  defendant's 
husband  had  attempted  through  a  broker  to  negotiate  these  notes  with  plaintiff; 
that  plaintiff  had  insisted  that  they  should  be  indorsed  by  defendant;  that  the 
broker  had  brought  the  notes  to  the  place  of  business  of  plaintiff's  husband,  and 
that  the  daughter  who  worked  in  the  shop  had  written  her  mother's  name  on  the 
back  of  the  notes.  However  it  may  have  been  brought  about,  it  is  certain  that 
defendant  herself  never  indorsed  the  note^,  but  that  her  name  was  written  there  by 
her  daughter.  The  verdict  went  to  the  plaintiff,  however,  apparently  upon  the 
theory  that  the  mother  had  authorized  her  daughter  to  indorse  the  notes  in  her 
name  Of  this  there  is  not  the  sUghest  evidence.  Indeed,  all  the  evidence  is 
directly  to  the  contrary,  and  there  is  nothing  to  support  the  verdict  except 
suspicion.    The  judgment  should  be  reversed  and  a  new  trial  granted,  with  costs 
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to  appellant  to  abide  event.  Patterson,  P.  J.,  Ingraham,  McLaughlin  and 
Clarke,  JJ.,  concurred.  Judgment  and  order  reversed,  new  trial  ordered,  costs 
to  appellant  to  abide  event. 

Louis  Wollowitz,  an  Infant,  by  Hyman  Wollowitz,  His  Guardian  ad  Litem, 
Respondent,  v.  The  New  York  City  Railway  Company,  Appellant. —Order 
modified  by  requiring  the  payment  of  costs  up  to  the  time  of  the  allowance  of 
the  amendment  and  of  ten  dollars  costs  and  disbursements  of  this  appeal,  and  sb 
so  modified  affirmed.    No  opinion.    Settle  order  on  notice. 

Charles  P.  (Joldsmith  and  Isaac  Loeb,  Respondent-s,  v.  Leo  Hammel  and  Others^ 
Appellants. — Judgment  and  order  affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Nev  York  Building- 
Loan  Banking  Company,  Respondent.  In  the  Matter  of  the  Application  of 
Charles  M.  Preston,  Respondent,  for  a  Settlement  of  His  Accounts  as  Tem- 
porary and  Permanent  Receiver  of  the  New  York  Building-Loan  Banking 
Company,  from  September  14,  1903,  to  September  18,  1904.  In  the  Matter  of 
the  Claim  of  Henry  A.  Taylor,  Appellant.  In  the  Matter  of  the  Claim  of 
Albert  Rosenlicht,  Respondent.—  Order  affirmed,  with  costs  to  the  respondents. 
No  opinion. 

Cora  M.  Anderson,  Respondent,  v.  Interurban  Street  Railway  Company,  Appel- 
lant.—  Judgment  and  order  afilrmed,  with  costs.    No  opinion. 

Mary  Agnes  Gleason,  Appellant,  v.  The  Northwestern  Mutual  Life  Insurance 
Company,  Respondent. —  Judgment  affirmed,  with  costs,  with  leave  to  plaintiff  to 
withdraw  demurrer  on  payment  of  costs  in  this  court  and  in  the  -court  below. 
No  opinion.    (Laughlin,  J.,  dissenting.) 

Dierck  Schomacker,  Respondent,  v.  Max  C.  Baum,  Appellant. — Judgment 
affirmed,  with  costs,  with  leave  to  defendant  to  amend  on  payment  of  costs  in 
this  court  and  in  the  court  below.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Andrew  Sesselman,  Relator,  ▼. 
Theodore  A.  Bingham,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondent. —  Writ  dismissedand  proceedings  affirmed,  with  fifty  dollars  costs 
and  disbursements.    No  opinion. 

Rutberfurd  Realty  Company,  Respondent,  v.  Willet  F.  Cook,  Appellant, 
Impleaded  with  Simon  Lindau. —  Judgment  affirmed,  with  costs.     No  opinion. 

David  Kidansky  and  Louis  J.  Levy,  Respondents,  v.  David  Peltyn,  Appel- 
lant.—  Judgment  affirmed,  with  costs.    No  opinion. 

Paul  M.  Schlichter  and  William  Schlichter,  Respondents,  v.  Guarantee  Con- 
struction Company,  Appellant. — Judgment  and  order  affirmed,  with  costs.  No 
opinion. 

Selena  Fetter  Royle,  Respondent,  v.  Nathaniel  C.  Goodwin,  Appellant. —  Judg- 
ment and  order  reversed,  new  trial  ordered,  costs  to  appellant  to  abide  event, 
unless  plaintiff  stipulates  to  reduce  judgment  as  entered,  including  costs,  allow- 
ance, etc.,  to  $4,054.37;  in  which  event,  judgment  as  so  modified  and  order 
affirmed,  without  costs.    No  opinion.    Settle  order  on  notice. 

Dutilh-Smith,  McMillan  &  Company,  Respondent,  v.  Snare  &  Triest,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.    No  opinion. 
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Harry  Hass,  an  Infant,  by  Ascher  Haas,  His  Guardian  ad  Litem,  Respondent, 
V.  Intcrurban  Street  Railway  Company,  Appellant. —  Judgment  and  order 
affirmed,  with  costs.     No  opinion.    (Scott,  J.,  dissenting.) 

William  R.  Bohmert  and  John  H.  Murphy,  Respondents,  v.  Tower  Manu- 
facturing and  Novelty  Company,  Appellant. — Judgment  and  order  affirmed, 
with  costs.     No  opinion. 

John  J.  Riordan,  an  Infant,  by  Daniel  J.  Riordan,  His  Guardian  ad  Litem, 
Appellant,  v.  New  York  Central  and  Hudson  "River  Railroad  Company,  Respond- 
ent.—  Judjg:ment  and  order  affirmed,  with  cx)6t4.    No  opinion. 

John  J.  Riordan,  an  Infant,  by  Daniel  J.  Riordan,  His  Guardian  ad  Litem, 
Appellant,  v.  New  York  Central  and  Hudson  River  Railroad  Company,  Respond- 
ent.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Seaboard  National  Bank,  Respondent,  v.  The  Bank  of  America,  Appellant. — 
Judgment  and  order  affirmed,  with  costs,  on  the  opinion  of  Leventritt,  J.,  in  the 
court  below.    (Reported  in  51  Misc.  Rep.  103.) 

Henry  B.  Geffen,  Appellant,  v.  Isaac  Schmeidler  and  Irving  Bachrach, 
Respondents. —  Order  affirmed,  with  costs.     No  opinion. 

Isaac  M.  Bcrinstein,  Appellant,  v.  Maurice  Sichel  and  William  Scully,  Respond- 
ents.—  Judgment  affirmed,  with  costs.    No  opinion! 

Morris  Mest el,  Respondent,  v.  Borough  Park  Company,  Appellant. —  Judg- 
ment and  order  affirmed,  with  costs.    No  opinion. 

In  the  Matter  of  the  Application  of  Charles  H.  MacRae,  Appellant,  to  Vacate 
and  Set  Aside  the  Decree  of  Adoption  of  Madeleine  Hope  MacRac  by  James  H. 
Rogers  and  Elizabeth  P.  Rogers,  Respondents.  Jesse  F.  MacRac.  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Henry  L.  Wardwell  and  Edward  L.  Adams,  Respondents,  v.  Benjamin  W. 
Franklin,  Appellant. —  Order  afllrmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Anthony  McOwen,  Respondent,  v.  Patrick  H.  Whalen,  Individually  and  as 
Surviving  Member  of  the  Firm  of  Whalen  &  Dunn,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.     No  opinion. 

Candee,  Smith  and  Howland  Company,  Respondent,  v.  The  Metropolitan  Surety 
Company,  Appellant,  Impleaded  with  The  City  of  New  York  and  James  D. 
Murphy  Company. — Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

David  B.  Ncwcomb  and  Others,  Respondents,  v.  Caleb  A.  Burbank,  Individ- 
ually, and  as  Executor,  etc^,  of  Ambrose  B.  Burbank,  Deceased,  and  Others, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     (Clarke,  J.,  dissenting.) 

Hester  McGanen,  Respondent,  v.  Henry  Mc(Joughran,  Individually  and  as 
Administrator,  etc.,  of  Alexander  McGarrcn,  Otherwise  Known  as  Alexander 
McGoughran,  Deceased,  and  Others,  Appellants. — Order  affirmed,  with  ten 
dollars  costs  and  disbursements.     No  opinion. 

James  A.  Grant  and  Nettie  L.  Grant,  Respondents,  v.  William  C.  Greene  and 
Others,  Appellants,  Impleaded  with  Cobre  Grande  Copper  Company. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
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William  Crompton,  Respondent,  v.  Charles  G.  Dobbs  and  Stanley  M.  Moran, 
Composing  the  Firm  of  Dobbs  &  Moran,  Appellants. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.     No  opinion. 

Jose  R.  Alvarez,  Respondent,  v.  Thomas  Ceron  Camargo,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Christopher  J.  Egan  and  Rafuel  De  Florez,  Doing  Business  under  the  Name 
of  The  Egan  De  Florez  Company,  Respondents,  v.  W.  F.  Doll  Manufacturing 
Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

In  the  Matter  of  Delancey  Street.— Motion  denied,  with  ten  dolUirs  costs. 

Van  Kanncl  Revolving  Door  Company  v.  W.  &  J.  Sloane,  Impleaded. — 
Motion  denied,  with  ten  dollars  costs. 

In  the  Matter  of  Julia  Clark,  Deceased.— Motion  granted,  without  costs. 

Leo  Schlesinger  v.  Charles  O.  Burns. — Motion  denied,  with  ten  dollars  costs. 

Fernando  Hesse  v.  Daniel  M.  Griffen. —  Motion  denied,  with  ten  dollars  costs. 

In  the  Matter  of  Maynard  N.  Clement. —  Motion  denied,  with  ten  dollars  costs. 

Abniham  N.  Bresel  v.  Edward  W.  Browning.— Motion  dismissed. 

Leo  Schlesinger  v.  Ludwig  Lehmaier. —  Motion  granted. 

Herbert  G.  Tull  v.  Equitable  Life  Assurance  Society. — Motion  denied. 

Abraham  Elterman  v.  Jacob  Hyman. —  Motion  denied. 

Meyer  Stein  v.  Harry  Kooperstein.  Dewitt  C.  Flanagan  v.  Pietro  Redes. 
Gnsttivus  A.  Rogers  v.  Joseph  Wilkenfeld.  Grace  Vaughn  v.  Fred  Irwin. — 
Application  in  each  case  denied,  with  ten  dollars  costs. 

The  People  of  the  State  of  New  York  v.  Robert  H.  Spriggs. —  Motion  granted 
on  conditions  stated  in  order. 

Thomas  F.  Burke,  Appellant,  v.  William  II.  McCarthy,  Respondent. — 
Judgment  affirmed,  with  costs.     No  opinion. 

Jules  Mathias,  as  Adniiuistrator,  etc.,  of  Jules  Arthur  Mathias,  Deceased, 
Respondent,  v.  Union  Railway  Company  of  New  York  City,  Appellant. — 
Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 

The  People  of  the  State  of  New  York  v.  Joseph  Bennett.  The  People  of  the 
State  of  New  York  v.  Max  Block.  The  People  of  the  State  of  New  York  v. 
Max  Frey. — M()ti<  n  in  each  case  denied  on  condition  that  appellant  have  his 
case  ready  for  argument  at  the  May  term. 

The  People  of  the  State  of  New  York  v.  Angelo  Doddato. —  Motion  granted. 

Rosie  Hochberg  v.  Bernard  Schachner.— Motion  granted,  with  ten  dollars 
costs. 

Morris  Mestel  v.  Borough  Paik  Company. — Motion  granted. 

Frank  Saner  v.  New  York  City  Railway  Company. —  Motion  denied,  with  ten 
dollars  costs. 

Michael  J.  Moriarty  v.  Patrick  Sullivan,  Impleaded.— Motion  denied,  with 
ten  dollars  costs. 

William  W.  I-rfiw  v.  Elizabeth  Law.  — Motion  granted,  with  ten  dollars  costs. 

Alice  Sturges  v.  Ida  J.  Walker  and  Others. —  Motion  granted,  with  ten  dollars 
costs. 
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Carl  E.  Carlson  v.  Walter  D.  Munson  (2  cases). —  Motions  granted,  with  ten 
dollars  costs. 

Magdalena  Scheu  v.  Jacob  Bhin.  —  Motion  denied,  with  ten  dollars  costs. 

Max  Kliger  v.  Samuel  Rosenfeld  and  Another. —  Motion  denied,  with  ten 
dollars  costs. 

Joseph  A.  Davis  v.  C,  C.  C.  &  St.  L.  R.  Co.— Motion  granted,  with  ten 
dollars  costs. 

Henry  Heileman  v.  C.  C.  C.  &  St.  L.  R.  Co.—  Motion  granted,  with  ten  dollars 
costs. 

James  W.  Sterling  v.  Albert  K.  Chapin.—  Motion  denied,  with  ten  dollars  costs. 

William  W.  Smith  v.  Amzi  L.  Barber. —  Motion  denied,  with  ten  dollars  costs. 

Mary  B.  Hamlin  v.  Herbert  W.  Hamlin  and  Another. —  Motion  denied,  with 
ten  dollars  costs. 

James  A.  Grant  v.  Cananea  Copper  Company. —  Motion  granted. 

Edwin  F.  Hatfield  v.  Isidor  Strauss  and  Another. —  Motion  granted. 

The  People  of  the  State  of  New  York  v.  Charles  M.  Colmey. —  Motion  granted. 

Quiseppe  Abia  v.  Arthur  Bollerman. —  Motion  granted.     Settle  order  on  notice. 

Louis  A.  Riesgo  v.  James  P.  A.  Chirk  and  Others.  —  Motion  denied,  with  ten 
dollars  costs. 

Theresa  Storm  and  Others  v.  Sophie  McGrover  and  Another. —  Motion  denied, 
with  ten  dollars  costs. 

State  Board  of  Pharmacy  v.  Fred  Gasau. —  Application  granted. 

The  City  of  New  York  v.  American  Ice  Company. —  Application  granted. 

Hugh  H.  Mawhinney  v.  Edmund  C.  Converse,  Impleaded. —  Motion  granted. 

Charles  HofferbertU  v.  George  Nash. —  Motion  granted.     Settle  order  on  notice. 

Eva  Van  Eadeu  v.  Central  Consumers  Wine  Company. —  Motion  denied,  with 
ten  dollai-s  costs. 

Stephen  Fiskc  and  Eugene  L.  Bushe,  Individually  and  as  E.xecutors  of  and 
Trustees  under  the  Last  Will  and  Testament  of  Gunning  S.  Bedford,  2d, 
Deceased,  Respondents,  v.  Mary  E.  AV right  and  Others,  Impleaded  with  Helen 
Martha  Bedford,  Individually  and  as  Executrix,  etc.,  of  Gunning  S.  Bedford,  8d, 
Appellant. —  Judgment  affirmed,  with  costs.  No  opinion.  Settle  order  on 
notice. 

Tillie  Goldsmith,  Appellant,  v.  Interurban  Street  Railway  Company, 
Respondent  —Judgment  and  order  affirmed,  with  costs.     No  opinion. 

James  A,  lienwick  and  Edward  B.  Renwick,  as  Executors  of,  and  The  New 
York  Life  Insurance  and  Trust  Company,  as  Trustee  under,  the  Last  Will  and 
Testament  of  James  Renwick,  Deceased,  Respondents,  v.  Manhattan  Railway 
Company  and  Interborough  Rapid  Transit  Company,  Appellants. —  Judgment 
modified  by  reducing  amount  awarded  for  fee  damage  to  No.  728  Columbus  ave. 
to  $1,200,  and  the  amount  awarded  for  fee  damage  to  No.  725  Columbus 
ave. to  $1,400;  and  by  reducing  the  judgment  as  entered  for  rental  damage, 
including  interest,  costs  and  allowance,  to  $3,382.26,  and  as  so  modified  affirmed, 
without  costs.    No  opinion.     Settle  order  on  notice. 

Winant  W.  Weir,  Respondent,  v.  Union  Railway  Company  of  New  York  City, 
Appellant. — Judgment  affirmed,  with  costs.    No  opinion. 
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Morris  Weintraub,  Appellant,  v.  Nathan  Ulman,  Respondent. — Judgment 
affirmed,  with  costs.     No  opinion. 

Lizzie  Hastings  Holme.  Appellant,  v.  Leicester  Holme,  Respondent. — 
Judgment  affirmed,  with  coasts.    No  opinion. 

Thomas  E.  Greacen,  Respondent,  v.  Frederick  J.  Poehlman,  Appellant. — 
Judgment  affirmed,  with  costs.     No  opinion. 

Frank  Voigtmann  and  S.  Harris  Pomcroy,  Appellants,  v.  Hubert  B.  McLellan 
and  Others,  Respondents. —  Judgment  affirmed,  with  costs.     No  opinion. 

Louis  Bernstein,  Respondent,  v.  Chapin  S.  Fleet,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.     No  opinion. 

Ida  M.  Lawrence,  Appellant,  v.  Alfred  J.  Cammejer,  Respondent. — Judgment 
and  order  affirmed,  with  costs.     No  opinion. 

Robert  H.  Hutchinson.  Jr.,  Appellant,  v.  Caroline  S.  Ward  and  Beverley 
Ward,  Her  Husband,  Respondents. —  Judgment  and  order  affirmed,  with  costs. 
No  opinion.     (Ingraham,  J.,  dissenting.) 

Albert  Lilicnthal  and  Philip  N.  Lilienthal,  Suing  in  Behalf  of  Themselves  and 
of  All  Other  Crcditora  of  D.  G.  Yuengling  Brewing  Company,  a  Former  Cor- 
poration Now  Dissolved,  Who  May  Be  Similarly  Situated,  and  Who  May  Come 
in  and  Contribute  to  the  Expenses  of  This  Action,  Respondents,  v.  John  F. 
Betz,  Appellant. —  Oixler  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

Washington  Life  Insurance  Company,  Respondent,  v.  Blair  T.  Scott,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Charles  F.  Muller  and  Others,  as  Executors  of  and  Trustees  under  the  Last 
Will  and  Testament  of  Thomas  W.  Evans,  Deceased,  Respondents,  v.  The  City  of 
Philadelphia  and  Others,  Respondents.  Impleaded  with  Arthur  E.  Valois,  Individ- 
ually and  as  Executor  of  and  Trustee  under  the  Last  Will  and  Testament  of 
Thomas  W.  Evans,  Deceased,  Appellant. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.     No  opinion. 

In  the  Matter  of  the  Application  of  the  City  of  New  York,  Relative  to  Acquir- 
ing Title,  etc.,  to  Macomb's  Road,  from  Its  Junction  with  Jerome  Avenue 
Opposite  Marcy  Place,  to  Macomb's  Road  North  of  East  One  Hundred  and 
Seventieth  Street,  in  the  Twenty-third  and  Twenty-fourth  Wards,  Borough  of 
the  Bronx,  in  the  City  of  New  York.  United  States  Title  Guaranty  and 
Indemnity  Company,  Appellant;  Anna  Blank,  Respondent.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

Edward  L.  Dwyer,  Respondent,  v.  Edward  A.  Seeley  and  Roswell  E.  Briggs, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

Charles  Schmeiser,  Respondent,  v.  James  H.  Mansfield,  Appellant,  Impleaded 
with  John  T.  Mansfield  and  Rosetta  I.  Bressler. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.     No  opinion. 

Western  Candy  and  Bakers'  Supply  Company,  Respondent,  v.  Louis 
Ginocchio  and  Others,  Doing  Business  as  United  Fig  and  Date  Company, 
Appellants.  — Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 
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Samuel  R.  Smith,  Respondent,  v.  Frank  E.  Anderson,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Louis  Bauer,  Appellant,  v.  Henrietta  M.  Parker,  as  Executrix  of  John  L. 
Macaulay,  Deceased,  and  Others,  Impleaded  with  Euphemia  A.  Hawes, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  Ko 
opinion.     (Clarke,  J.,  dissenting.) 

Knickerbocker  Trust  Company,  Respondent,  v.  Charles  C.  Galbraith,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Frank  Sauer,  Appellant,  v.  New  York  City  Railway  Company,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Mary  E.  McNulty,  Respondent,  v.  Patrick  J.  McNulty,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

William  Howell,  Respondent,  v.  The  New  York  Herald  Company,  Appellant.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Abraham  N.  Bresel  v.  Edward  W.  Browning.— Motion  denied  on  condition 
that  appellant  have  his  case  ready  for  May  term. 

William  Miller  v.  Thomas  A.  Nevins.— Motion  denied. 

Leo  Schlcsinger  v,  Charles  O.  Burns,  Impleaded.— Motion  granted,  with  ten 
dollars  costs. 

The  People  of  the  State  of  New  York  v.  Lena  Brecht.  The  People  of  the 
State  of  New  York  v.  John  Bryan  and  Another.  The  People  of  the  State  of  New 
York  V.  Peter  Markowitz.  The  People  of  the  State  of  New  York  v.  Jacob  Gold- 
berg. The  People  of  the  State  of  New  York  v.  Ernest  P.  Sat tckau.— Motion 
denied  in  each  case  on  condition  that  appellant  have  case  ready  for  argument  at 
the  May  term. 

Rutherftird  Realty  Company  v.  Willct  F.  Cook. —  Motion  denied,  with  ten 
dollars  costs. 

The  People  of  the  State  of  New  York  v.  George  B.  McClellan.— Motion 
granted;  question  certified." 

John  G.  Carlisle  v.  National  Surety  Company. —  Motion  denied,  with  ten 
dollars  cost«. 

Wilson  R.  Hunter  v.  Mutual  Reserve  Life  Insurance  Company.— Motion 
granted. 

John  Townshend  v.  Joseph  P.  Keenan,  Impleaded. —  Motion  denied. 

James  D.  Smith,  Individually,  etc.,  v.  David  Stevenson  Brewing  Company. — 
Motion  gmnted ;  questions  certified. 

Samuel  Melker  v.  The  City  of  New  York.— Motion  granted. 

Edward  R.  Dunham  v.  Hastings  Pavement  Company.— Motion  granted; 
questions  certified. 

James  McLean  v.  George  Griot  and  Another.—  Motion  denied. 

Sigmund  Werner  v.  Corporation  Liquidating  Company.— Application  denied, 
with  ten  dollara  costs. 

Sigmund  Werner  v.  Corporation  Liquidating  Company.— Motion  for  stay 
denied,  with  ten  dollars  coste.     Settle  order  on  notice. 

Max  Kliger  v.  Daniel  Rosenfeld.— Motion  denied,  with  ten  dollars  costa 
Settle  order  on  notice. 
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Caroline  Baecht  v.  Louis  Hevesy.  —  Motion  for  restitution  denied,  Tirithout 
costs.     Settle  order  on  notice 

Caroline  Baecht  v.  Louis  Hevesy.—  Motion  for  resettlement  granted,  without 
costs.     Settle  order  on  notice. 


Third  Department,  March,  1907. 

Albany  Industrial  Company,  Respondent,  v.  Jonas  M.  Ejlmer,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  All 
concurred. 

Anna  Burke,  as  Admiuistrtitrix,  etc.,  of  Benjamin  F.  Burke,  Deceased, 
Respondent,  v.  George  Iloltzmann,  Appellant.  —  Motion  granted. 

Victoria  B.  Dobson,  Respondent,  v.  Village  of  Oneida,  Appellant. —  Motion 
denied. 

Foster  Dickinson,  by  Charles  A.  Dickinson,  his  Guardian  ad  Litem,  Appel- 
lant, v.  Leonora  Blake  and  Jonas  Townsend,  Respondents,  Impleaded  with 
George  Dickinson  and  Others. —  Motion  denied. 

Mason  J.  Hatch,  as  Administrator,  etc.,  of  Tlieresa  Hatch,  Deceased,  v.  The 
New  York  Central  and  Hudson  River  Railroad  Company,  Respondent. — Judg- 
ment unanimously  affirmed,  with  costs.     No  opinion. 

Erastus  J.  Huntington,  Respondent,  v.  Hudson  Valley  Railway  Company, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.     No  opinion. 

Suzctte  Jackson,  Respondent,  v.  Dewitt  C.  Moore,  Appellant. —  Judgment 
and  order  unanimously  affirmed,  with  costs.     No  opinion. 

Edwin  Kirnan,  Appellant,  v.  The  New  York  and  Ottawa  Railway  Company, 
Respondent. —  Judgment  unanimously  affirmed,  with  costs.     No  opinion. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Peter  Minkler,  as 
Administrator,  etc.,  of  x\nloinette  Minkler,  Late  of  the  Town  of  Chazy,  Deceased, 
Respondent.  Orren  E.  Minkler,  Appellant. —  Decree  unanimously  affirmed,  with 
costs.     No  opinion. 

In  the  Matter  of  the  Application  of  Harry  deF.  Hilliard  for  Admission  to  the 
Bar  of  this  State. — Application  granted. 

In  the  Matter  of  the  Application  of  Avery  S.  Wright,  Appellant,  for  a  Writ  of 
Mandamus  Directing  Otto  Kulsey,  as  State  Comptroller,  Respondent,  to  pay 
Salary. —  Motion  denied. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Walter  A.  Duflfy, 
Appellant. —  Judgment  and  (irder  unanimously  affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Beaverkill  Stream  Club,  Appel- 
lant, V.  Millard  Knapp  and  Others,  Assessors  of  the  Town  of  Hardenburg, 
Respondents. — Final  order  unanimously  affirmed,  with  costs.     No  opinion. 

Palmer  Ryer,  Respondent,  v.  City  of  Cortland,  Appellant. —  Judgment  and 
order  unanimously  affirmed,  with  costs.     No  opinion. 

Melissa  M.  Rose,  Respondent,  v.  Henry  W.  Misner,  Appellant. —  Judgment 
and  order  unanimously  affirmed,  with  costs.     No  opinion. 

Charles  E.  Sargent,  Respondent,  v.  The  New  York  Central  and  Hudson  River 
Railroad  Company,  Appellant. —  Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion. 
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The  Village  of  Waverly  v.  The  Waverly  Water  CompaDy,  Fred  A.  Sawyer,  as 
Trustee,  etc.,  and  George  H.  Goflf. —  Motion  for  leave  to  go  to  Court  of  Appeals 
granted,  and  question  certilied  as  follows:  Was  it  necessary  for  the  plaintiff, 
before  beginning  this  action,  to  take  the  proceedings  and  lo  comply  witl^chapter 
723  of  the  Laws  of  the  State  of  New  York  for  the  year  1905,  and  to  procure  the 
consent  of  the  State  Water  Supply  Commission,  as  in  said  act  required? 

Ogle  T.  Warren  and  Others,  as  Executors,  etc.,  of  George  B.  Warren,  Deceased, 
Respondents,  v.  Ocean  View  Cemetery,  Impleaded  with  Charles  C.  Dickinson, 
Appellant. —  Judgment  unanimously  affirmed,  with  costs.     No  opinion. 

Clarence  L.  Barber,  as  Assignee  of  iforace  M.  Hooker  and  David  J.  McGown, 
Judgment  Creditors,  Plaintiff,  v.  Curtis  A.  Barnum,  Judgment  Debtor,  Appel- 
1  int;  Chatfleld  Leonard,  as  Receiver  of  the  Property  of  Curtis  A.  Barnum, 
Respondent. —  Decision  amended  so  as  to  read  as  follows:  Order  reversed,  with- 
out costs,  and  motion  denied,  without  costs.  Opinion  by  Cochrane,  J.  All 
concurred;  Parker,  J.,  not  sitting.    (See  117  App.  Div.  825.) 

Hewitt  Boice,  Respondent,  v.  The  Municipal  Telegraph  and  Stock  Company, 
Appellant. —  Motion  denied. 

William  R.  Fuller,  Respondent,  v.  The  Municipal  Telegraph  and  Stock 
Company,  Appellant. — Motion  denied. 

Fred  W.  Hollenbeck,  Appellant,  v.  Albert  C.  Greene,  Respondent. —  Motion 
granted,  with  ten  dollars  costs,  unless  the  appellant,  within  twenty  days,  pro- 
cures the  case  to  bo  served  and  filed  and  pays  the  respondent  ten  dollars  costs,  in 
which  event  motion  denied,  without  costs. 

In  the  Matter  of  Edwin  D.  Brandow,  an  Attorney. —  Application  granted,  and 
said  Edwin  D.  Brandow  is  suspended  from  practice  as  an  attorney  and  counselor 
at  law  for  the  period  of  one  year. 

Fuller  W.  Nye,  Appellant,  v.  Mulone  Paper  Company,  Respondent.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion.     All  concurred. 

William  W.  Wheeler,  Respondent,  v.  The  State  of  New  York,  Appellant.— 
Judgment  unanimously  affirmed,  with  costs.     No  opinion. 

Grover  C.  Wood,  Appellant,  v.  Lawson  B.  Norman  and  George  N.  Coon, 
Respondents. — Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     All  concurred. 

Walter  L.  Wilhelm,  Respondent,  v.  Fuller  &  Wurren  Company,  Appellant. — 
Motion  granted,  with  ten  dollars  costs,  unless  the  appellant,  within  twenty  days, 
procures  the  case  to  be  signed  and  filed  and  pays  the  respondent  ten  dollars  costs, 
in  which  event  motion  denied,  without  costs. 

John  Zeiscr,  Respondent,  v.  Jacob  Cohn,  Impleaded  with  Mark  Cohn,  Indi- 
vidually and  as  Executor,  etc.,  of  Theresa  Cohn,  Deceased,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion.     All  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Cornell  Van  Gaasbeck, 
Appellant.— Decision  amended  so  as  to  read  as  follows:  Conviction  and  judg- 
ment reversetl  on  the  law  and  new  trial  ordered  in  the  County  Court  of  Ulster 
county,  the  court  having  examined  the  facts  and  found  no  errors  therein. 
Opinion  by  Kellogg,  J.     All  concurred.    (See  118  App.  Div.  511.) 
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John  J.  Barron,  as  Administrator,  etc.,  Appellant,  v.  Leonard  A.  Lancb, 

Respondent. 

Sale  —  action  upon  merehanfs  account  —  evidenee  shotoing  debt. 

Appeal  from  a  judgment  entered  in  the  county  of  JeflFerson  July  16,  1906,  In 
favor  of  the  defeudant,  for  costs,  upon  the  report  of  a  referee. 

Spring,  J. :  The  action  is  upon  a  merchant's  account  commenced  hy  the  admin- 
istrator of  Mary  E.  A.  Clark,  deceased,  who  for  years  carried  on  a  small  country 
store  at  Point  Peninsula  in  Jefferson  county.  The  defendant  purchased  goods  on 
credit  of  Miss  Clark,  and  the  administnitor  claims  the  books  now  show  on  this 
account  a  balance  of  $207.95.  The  books  were  received  in  evidence,  although 
there  was  considerable  testimony  pro  and  con  over  the  question  whether  Misa 
Clark  kept  honest  accounts.  We  are  satisfied  that  there  is  something  unpaid  on 
this  account.  It  commenced  back  in  1890  and  was  carried  along  on  the  day  book 
until  it  amounted  to  $109.07  in  April,  1894.  A  new  pass  book  was  then  com- 
menced, and  this  sum  was  not  carried  forward  on  the  new  book.  On  the  ledger 
it  wns  not  brought  forward,  but  a  new  account  was  commenced.  In  March,  1896, 
the  old  account  was  added  in  on  the  ledger,  and  the  balance  then  due  was  given  as 
$158.14.  The  separate  items  for  the  ensuing  year  to  April,  1897,  are  set  out  on  the 
ledger,  and  all  the  charges  are  then  grouped,  and  tlie  balance  carried  along.  The 
defendant  impugned  only  one  of  these  charges  against  him,  and  that  is  a  barrel 
of  salt  at  one  dollar  and  twenty-five  cents.  The  items  are  given  along  with  the 
date  for  each  charge,  and  apparently  the  account  was  carefully  kept.  Every 
payment  to  which  the  defendant  testified,  except  one,  is  found  among  the  credits. 
The  defendant  testified  that  he  paid  to  the  father  of  the  intestate  twenty  dollars 
to  apply  on  this  account,  the  date  of  which  he  was  unable  to  state,  and  no 
credit  for  that  sum  appears  on  the  books.  While  the  defendant,  in  a  general 
way,  testified  to  payments,  yet  he  gave  no  date  or  sum,  except  to  those  for 
which  he  was  given  credit.  There  are  errors  in  the  entries  on  the  books,  but 
they  are  trivial  in  amount,  are  palpable,  and  evidently  unintentionally  made. 
The  referee,  in  his  opinion,  states  that  the  defendant  "  probably  *  *  *  owes 
the  plaintiff  something,"  but  he  is  not  able  to  ascertain  the  amount.  It  seems  to 
us,  on  the  evidence  appearing  in  the  record,  the  balance  can  be  ascertained  and 
credir  given  to  the  defendant  for  everything  to  which  he  is  entitled.  The  judg- 
ment should  be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event.  All  concurred.  Judgment  reversed  and  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 
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BicKWALTER  Stove  COMPANY,  Appclhint,  V.  Frank  J.  Stuatton  and  Carl  E. 
Tucker,  as  Receiver  of  the  Estate  of  Frank  J.  SxRArroN,  Respondents. 

Site  — reinvestment  of  title  in  vendee  —  ri  ,hfM  of  trustee  in  bankruptcy  of  t7ie  vendee 
—  Personal  Property  Late,  §  25. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  County  Court  of  Niagara 
county  upon  a  venlict  for  the  defendants  directed  by  the  presiding  judge,  entered 
ill  the  clerk's  office  of  Niagara  county  on  the  11th  day  of  July,  190!^,  and  from  an 
order  entered  in  sfiid  clerk's  office  on  the  5th  day  of  June,  1906,  denying  the 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Tlie  action  is  in  replevin  and  the  controversy  is  over  the  ownership  of  certain 
stoves. 

Ekuse,  J  :  The  evidence  is  sufficient  to  warrant  a  finding  that  although  there 
was  originally  an  absolute  sale  of  the  goods  in  question  by  the  plaintiff  to  the 
defendant  Stratton,  it  was  subsequently  agreed  between  them  that  the  plaintiff 
should  be  reinvested  with  the  title  thereto,  and  the  defendant  Stratton  should 
hold  the  goods  on  consignment  and  remit  to  the  plaintiff  the  proceeds  from  the 
sale  thereof.  It  was,  therefore,  erroneous  to  direct  a  verdict  against  the  plaintiff, 
since  the  codcfendant  Tucker,  the  trustee  in  bankruptcy  of  the  defendant,  took 
no  greater  interest  in  or  better  title  to  the  goods  than  Stratton  had,  save 
as  he  also  represented  the  creditors  of  Stratton.  Upon  that  subject  the  evidence 
is  entirely  silent,  except  as  it  may  be  inferred  from  the  fact  of  bankruptcy  upon 
the  part  of  Stratton.  Even  if  it  be  assumed  that  there  were  creditors  represented 
by  the  trustee  in  bankruptcy  who  could  have  attacked  the  plaintiff's  title  to  the 
goods  upon  the  ground  that  there  was  not  such  an  immediate  and  actual  change 
in  the  possession  thereof  as  section  25  of  the  Personal  Property  Law*  requires  to 
effect  a  valid  sale  as  against  such  creditors,  the  facts  and  circumstances  weio 
such  as  to  require  the  submission  of  that  question  to  the  jury.  The  judgment 
and  the  order  denying  the  motion  for  a  new  trial  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  All  concurred. 
Judgment  and  order  reversed  and  new  trial  ordered,  w  ith  costs  to  the  appellant 
to  abide  event. 


Grant  D.  Carmer,  Respondent,  v.  Orilla  C.  Rhodes,  Appellant. 

Injunction  to  rtstrain  the  execution  of  a  irarrant  of  dispossession  issued  in  sumrmiry 

proceedings. 

Order  affirmed,  with  ten  dollars  costs  and  disburpcments.  All  concurred, 
except  Spring  and  Kruse,  JJ.,  who  dissented  in  a  memorandum  by  Kruse,  J. 

Kruse,  J.  (dissenting):  I  dissent.  The  plaintiff  in  this  action  was  the  defend- 
ant in  the  summary  proceeding  which  he  attacks.  He  appeared  therein,  filed  an 
answer  to  the  petition,  contested  the  same  and  was  beaten.  Tiie  real  contro- 
versy between  the  parties  was  whether  the  plaintiff's  term,  which  concededly 
expired  on  the  1st  day  of  May,  1906,  was  extended  for  another  year  as  claimed 
by  the  plaintiff,  or  whether  he  was  holding  over  after  the  expiration  of  said 
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tenn.  The  plaintiff  contended  that  a  new  lease  was  executed  by  the  agent  of  the 
owners,  and  proffered  to  him,  which  be  did  not  execute;  be  claims,  however, 
that  the  agent  stated  to  him  that  if  he  remained  in  possession  he  would  be 
deemed  to  have  ratified  the  lease,  and  that  ho  did  remain  in  possession  and 
elected  to  ratify  the  same.  Timt  issue  was  tried  and  determined  in  the  sum- 
mary proceeding  adversely  to  the  plaintiff,  and  thereupon  the  order  was  made 
and  the  warrant  to  dispossess  the  plaintiff  was  issued,  the  enforcement  of  which 
he  now  seeks  to  enjoin.  If,  in  any  view  of  the  case,  as  disclosed  by  the  com- 
plaint and  the  papers  in  this  record,  the  plaintiff  is  entitled  to  such  relief,  mani- 
festly the  injunction  order  should  be  retained  until  the  trial  and  determination  of 
the  issues  in  this  action,  but  I  fail  to  see  how  he  can  possibly  succeed.  Every 
question  involving  the  merits  could  have  been  and  wms  actually  tried  in  the  sum- 
mary proceedings.  Whatever  redress  the  plaintiff  has  by  way  of  reviewing  the 
adjudication  in  the  summary  proceedings  is  limited  to  the  appeal  which  he  has 
taken  to  the  County  Court,  and  which,  so  far  as  the  record  shows,  still  remains 
undetermined.  I  do  not  think  this  action  can  be  maintained.  {Knox  v.  McDonald, 
25  Hun,  2(;8;  Jessurun  v.  MackU,  24  id.  624;  Baptiit  Mimon  Society  v.  PbtUr,  20 
Misc.  Rep.  101.)  The  contention  is  also  made  by  the  plaintiff  that  the  descrip- 
tion contained  in  the  petition  is  insufficient.  The  petition  is  not  contained  in 
the  record.  The  complaint  itself  describes  the  premises  with  sufficient  definite- 
ness  and  certainty,  and  alleges  that  a  warrant  was  issued  directing  the  constable 
to  remove  the  tenant  therefrom.  While  it  is  stated  in  the  complaint  that  the 
plaintiff  objected  upon  the  ground  that  the  ju.itice  did  not  have  jurisdiction,  for 
the  reason  that  the  petition  did  not  properly  describe  the  premises,  it  fails  to 
show  that  the  description  was  actually  deficient,  and  beyond  that  the  summary 
proceeding  was  tried  on  the  merits.  I  think  the  order  sustaining  the  preliminary 
injunction  should  be  reversed  and  the  injunction  order  vacated  and  set  aside. 
Spring,  J.,  concurred. 

Martha  Wahl,  Appellant,  v.  City  of  Niagara  Falls  and  Others,  Respondents. — 
Judgment  affirmed,  with  costs.     All  concurred. 

Carrie  A.  Moore,  Respondent,  v.  City  of  Lockport,  Appellant. —  Judgment 
and  order  afllrnied,  with  costs.     All  concurred. 

Michele  Qaudioso,  Respondent,  v.  Lathrop,  Shea  &  Henwood  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.     All  concurred. 

Max  Bachman,  Appellant,  v.  Horace  G.  Oliver,  as,  etc.,  Defendant.  William 
£.  Hoyt,  Respondent.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
All  concurred;  Robson,  J.,  not  sitting. 

Dunbar  &  Sullivan  Dredging  Company,  Respondent,  v.  The  Delaware  and 
Hudson  Company,  Appellant.— Judgment  and  onler  affirmed,  with  costs.  AH 
concurred,  except  Williams,  J.,  who  dissented. 

David  H.  Munro,  Appellant,  v.  Wells  Brothers  Company,  Respondent.— 
Motion  for  reargument  denied,  with  ten  dollars  costs  and  disbursements.  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals  denied. 

Mary  Agnes  Barry,  etc..  Respondent,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Appellant.—  Motion  for  reargument  denied,  with  ten 
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dollars  costs  and  disbursements.  Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied. 

Joseph  Foster,  Jr.,  Respondent,  v.  International  Paper  Companyj  Appellant. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted.  Williams,  J., 
not  sitting. 

Nicholas  C.  Fries,  Appcllrnt,  v.  John  P.  Fries  and  Others,  Respondents. — 
Motion  for  reargumcnt  denied.  Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  granted  and  questions  certified. 

In  the  Matter  of  the  Application  of  the  City  of  Buffalo  to  Acquire  Lands  under 
the  Waters  of  Buffalo  River  for  the  Purpose  of  a  Public  Highway. —  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals  granted.  Questions  to  be  certified 
for  review  to  be  settled  by  and  before  Mr.  Presiding  Justice  McLennan  on  two 
days'  notice. 

Florence  E.  Farmer,  as  Administratrix,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company. —  Motion  to  resettle  order  denied,  without  costs. 

Mary  A.  Lodge,  Appellant,  v.  Thomas  3Ioxey,  Individually,  etc..  Respond- 
ent.—  It  appearing  that  appellant  has  failed  to  file  and  serve  her  printed  papers 
on  appeal  as  required  by  rule  41,*  and  it  not  having  been  shown  that  a  case  con- 
taining exceptions  Is  necessary  for  the  hearing  and  disposition  of  said  appeal, 
respondent's  motion  to  dismiss  the  appeal  herein  is  granted,  with  ten  dollars 
costs. 

Henrietta  Pohlman,.  Appellant,  v.  Louise  F.  Schloezer,  Respondent. —  It 
appearing  that  appellant  has  failed  to  file  and  serve  her  printed  papers  on  appeal 
as  required,  and  it  not  having  been  shown  that  a  case  containing  exceptions  is 
necessary,  respondent's  motion  to  dismiss  the  appeal  herein  is  granted,  with  ten 
dollars  costs. 

William  H.  Thompson,  Appellant,  v.  Metropolitan  Life  Insurance  Company, 
Respondent. —  It  appearing  that  appellant  has  failed  to  file  and  serve  his  printed 
papers  on  appeal  as  required,  and  it  not  having  been  shown  that  a  case  contain- 
ing exceptions  is  necessary,  respondent's  motion  to  dismiss  the  appeal  herein  is 
granted,  with  ten  dollars  costs. 

George  N.  Smith,  Appellant,  v.  Rudolph  Doltcrweich,  Respondent.—  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    All  concurred. 

In  the  Matter  of  the  Petition  of  Thomas  Voke  and  Others,  Respondents,  for 
Surplus  Moneys  Arising  on  Foreclosure  of  Mortgage.  John  W.  Winter,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    All  concurred. 

Albert  J.  Wheeler,  as  Receiver  of  the  German  Bank,  Respondent,  v.  Clarence 
H.  Howard  and  Others,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 

United  States  Condensed  Milk  Company,  Respondent,  v.  Alfred  S.  Bucknara 
and  Edwin  T.  Vanderpoel.  Appellants.—  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.     All  concurred. 

0.  S.  Tapley  Company,  Respondent,  v.  E.  L.  Hasler  Company,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    All  concurred,  except 
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McLennan,  P.  J.,  and  Kruse,  J.,  who  dissented  upon  the  ground  that  there  is  no 
evidence  tending  to  show  that  Stephen,  upon  whom  the  summons  was  served, 
was  managing  agent  of  the  defendant,  or  that  he  was  ever  held  out  or  repre- 
sented by  the  defendant  to  be  such.  (Taylor  v.  Granite  8.  P.  Assn.,  136  N.  Y. 
843;  Coler  v.  Pittsburgh  Bridge  Co.,  146  id.  281.) 

Leonard  Simkoff,  an  Infant,  by  William  Simkoff,  His  Guardian  ad  Litem, 
Respondent,  v.  Lehigh  Valley  Railroad  Company,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.  All  concurred,  except  McLennan,  P.  J.,  who  dis- 
sented on  the  ground  that  the  finding  of  the  jury  that  there  was  an  opening 
between  the  outside  edge  of  the  southerly  rail  and  the  sidewalk  planking,  which 
was  the  only  negligence  submitted  to  the  jury,  was  against  the  weight  of  the  evi- 
dence, and  also  because  of  errors  of  the  court  in  refusing  to  charge  as  req  nested- 
International  Text  Book  Company,  Appellant,  v.  Ernest  Rosenburgh,  Respond- 
ent.—  Judgment  affirmed,  with  costs.     All  concurred. 

Matthew  F.  Walsh,  Individually  and  as  Administrator,  etc.,  of  Margaret  AL 
F.  Walsh,  Deceased,  Appellant,  v.  Sarah  Denison,  Respondent. —  Order  affirmed, 
witli  ten  dollara  costs  and  disbursements.     All  concurred. 

Mary  Lavin,  Appellant,  v.  John  A.  Thomas,  as  Executor,  etc.,  of  Patrick 
Lavin,  Deceased,  and  Others,  Respondents. —  Judgments  and  order  reversed  and 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  event.  Held,  that  the 
direction  of  a  verdict  was  error.  The  case  should  have  been  submitted  to  the 
jury.     All  concurred. 

James  Flaherty,  as  Executor,  etc.,  of  Catherine  Beach,  Deceased,  Respondent, 
V.  Lou  P.  Allis,  Appellant. —  Judgment  reversed,  with  costs  in  this  and  the 
courts  below.  Held,  that  the  evidence  failed  to  establish  a  cause  of  action  in 
converaion.     All  concurred. 

Frank  E.  Walllngford,  Respondent,  v.  Harry  Kaiser,  as  Sheriff  of  the  County 
of  Erie,  Appellant.— Judgment  and  order  affirmed,  with  costs.     All  concurred. 

Anna  M.  Jacobs,  as  Executrix,  etc.,  of  Louis  Jacobs,  Deceased,  Respondent, 
V.  Jay  M.  Jacobs,  Appellant. —  Judgment  reversed  and  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  event.  Held,  that  the  court  committed  error, 
among  other  things,  in  rejecting  evidence  tending  to  prove  that  the  plaintiff  was 
not  the  owner  of  the  property  in  question.     All  concurred. 

County  of  Erie,  Respondent,  v.  John  W.  Neff,  Appellant,  Impleaded  with 
Rowland  J.  Conover  and  Others. —  Interlocutory  judgment  affirmed,  with  costs, 
with  leave  to  the  appellant  to  plead  over  upon  payment  of  the  costs  of  the 
demurrer  and  of  this  appeal.     All  concurred. 

Edward  Garvey,  Appellant,  v.  Oldbury  Electro-Chemical  Company,  Respond- 
ent.—  Order  affirmed,  with  costs.     All  concurred. 

Salvatore  Cardino,  Appellant,  v.  Lehigh  Valley  Railroad  Company,  Respond- 
ent.—  Order  affirmed,  with  costs.  All  concurred,  except  Kruse,  J.,  who 
dissented. 

William  Skinner  v.  Le  Roy  Hydraulic  Electric  (Jas  Company.— Motion  denied, 
with  ten  dollars  costs  and  disbursements;  Robson,  J.,  not  sitting. 

William  H.  Thompson,  Appellant,  v.  Metropolitan  Life  Insurance  Company, 
Respondent. — Motion  denied,  without  costs,  on  the  ground  that  the  appellant  is 
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not  in  default  under  rule  41*  for  the  reason  that  the  time  within  which  to  serve 
his  printed  papers  on  appeal  does  not  begin  to  run  until  the  settlement  and  filing 
of  the  case  and  exceptions  on  appeal. 

Fred  Pickett  and  Clyde  Pickett,  Appellants,  v.  John  H.  Pratt,  Respondent. — 
Judgment  reversed,  with  costs.  All  concurred,  except  Spring  and  Kruse,  JJ., 
who  dissented. 

Almstead  Electric  Company,  Respondent,  v.  Frank  F.  Pulver,  Appellant, 
Impleaded  with  Others.—  Judgment  afflrraed,  with  costs.     All  concurred. 

Angeline  Baxter,  as  Administratrix,  etc.,  of  Charles  E.  Baxter,  Deceased, 
Respondent,  v.  Auburn  and  Syracuse  Electric  Railroad  Company,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.  All  concurred,  except  McLennan, 
P.  J.,  who  dissented  on  the  ground  that  plaintiff's  intestate  was  not  shown  to 
have  been  free  from  contributory  negligence. 

Pearl  Timerson,  as  Administratrix,  etc.,  of  George  Timerson,  Deceased, 
Appellant,  v.  Eugene  Hapeman  and  Cornelius  Goodfellow,  Respondents. — 
Judgment  and  order  affirmed,  with  costs.  All  concurred,  except  Spring  and 
Erase,  JJ.,  who  dissented. 

Ludwick  Matecki,  Respondent,  v.  Michael  Oster  and  Andrew  G.  Oster, 
Appellants. —  Judgment  and  order  affirmed,  with  costs.     All  concurred. 

John  Odebralski,  Appellant,  v.  Michael  Odebralski,  Respondent,  Impleaded 
with  Others. —  Judgment  affirmed,  with  costs.    All  concurred. 

James  A.  Roberts,  as  Receiver,  etc.,  of  the  Metropolitan  Mutual  Savings  and 
Loan  Association.  Respondent,  v.  Mathew  Wind,  Impleaded  with  Anna  T.  Wind, 
Appellant. — Judgment  affirmed,  with  costs.     All  concurred. 

Henry  F.  Brick,  Respondent,  v.  Matthew  Fa  villa  and  Jennie  Favilla,  Appel- 
lants.—  Judgment  and  order  affirmed,  with  costs.  Held,  that  the  undisputed 
proof  shows  that  plaintiff  was  eutiiled  to  recover  for  thirteen  days'  rent;  that  the 
verdict  of  ''no  cause  of  action"  was  unauthorized  and  the  judgment  entered 
therein  was  properly  reversed  by  the  County  Court.     All  concurred. 

Nathan  S.  Beardslee  and  Henry  R.  Bristol,  Stockholders  of  the  Warsaw  Blue 
Stone  Company,  Who  Sue  on  Behalf  of  Themselves  and  All  Other  Persons  Simi- 
larly Situated  with  Themselves.  Respondents,  v.  The  Warsaw  Blue  Stone  Com- 
pany, Impleaded  with  S.  Benedict  Whitlock,  Individually  and  as  a  Director 
Thereof,  Appellant. —  Order  modified  so  as  to  provide  that  the  plaintiff  be 
required  to  make  his  complaint  more  definite  and  certain  by  stating  what  "other 
of  the  things"  have  resulted  in  damage,  as  stated  in  the  allegation  of  the  5th 
subdivision  thereof,  and  as  so  modified  affirmed,  without  costs  of  this  appeal  to 
either  party.     All  concurred. 

Edward  Bringlcy,  Respondent,  v.  John  Grape,  Appellant. —  Order  reversed, 
with  ten  dollars  costs,  and  motion  granted,  without  costs.     All  concurred. 

In  the  Matter  of  the  Administration  of  the  Estate  of  Nathaniel  Stewart, 
Deceased.  Edwin  M.  Harvie,  as  Administrator,  etc.,  of  Nathaniel  Stewart, 
Deceased,  Appellant;  Clark  A.  Stewart.  Respondent.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements.     All  concurred. 


♦General  Rules  of  Practice.—  [Rbp. 

Digitized  by  VjOOQIC 


920  Cases  Reported  with  Bkief  Syllabi. 

Fourth  Department,  March,  1907.     [Vol.  118,  App.  DIt.] 

William  L.  Dobbin,  Respondent,  v.  William  C.  Lautner,  Appellant. — 
Judgment  affirmed,  with  costs.    All  concurred. 

Marvilla  J.  Rowley,  Respondent,  v.  The  New  York  Central  and  Hudson  River 
Railroad  Company  and  the  Rome,  Watertown  and  Ogdensburg  Railroad  Com- 
pany, Appellants. —  Judgment  affirmed,  with  costs.    All  concurred. 

Orlando  S.  Osterhout,  Appellant,  v.  Bridget  Hodge,  Respondent. —  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  matter  remitted  to  the 
County  Court  for  determination.  Held,  that  the  affidavits  of  the  plaintiff  should 
have  been  considered  by  the  County  Court,  together  with  the  other  papers.  All 
concurred. 

John  H.  McCabe,  Appellant,  v.  G.  F.  Swift  and  Others,  Respondents. —  Judg- 
ment and  order  affirmed,  with  costs.    All  concurred;  Kruse,  J.,  not  sitting. 
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ABATEMENT. 

Action  begun  by  administrator  abates  upon  subsequent  probate  of  will. 
JSeelElxECUTOB,  and  Administbatok,  1. 

ABOKTION. 

House  of  abortion  constitutes  public  nuisance. 
See  Crime,  17. 

ACOOTTNTIXG. 

Liquidating  agent  of  national  bank  may  be  sued  in  State  court  for  accounting. 
J3ee  Banking,  8. 

Stockholder's  action  to  impress  a  trust  upon  property  held  by  another  cor- 
poration —  examination  before  trial. 
See  DBPoernoN,  6. 

Legatee  of  deceased  beneficiary  cannot  compel  executors  of  a  deceased  execu- 
tor to  account  —  concurrent  jurisdiction  of  surrogate  and  Supreme  Court. 
See  ExBGUTOR  and  Administrator,  Z^. 

Construction  of  interlocutory  Judgment  in  action  for  accounting  for  conunis- 
sions  as  purchasing  agent. 
See  Judgment.  2-4. 

Facts  necessary  to  justify  appointment  of  receiver  for  partnership  business. 
See  Pabtnebshif,  2. 

Allegations  in  action  against  directors  of  a  corporation  for  accounting. 
See  Pleading,  6-8. 

Action  for  general  accounting  against  president  of  insurance  corporation. 
See  Pleading,  16. 

Burden  on  agent  to  show  disposal  of  principal's  money. 
See  Principal  and  Agent,  5. 

Compulsory  reference  to  examine  long  account  not  authorized  until  right  to 
accounting  determined. 
See  Reference. 

Necessary  parties  to  action  by  widow  against  trustee  as  executor  for  husband's 
father. 

See  Trust,  3. 

Liability  of  representative  of  deceased  life  beneficiary  for  trust  moneys 
misappropriated. 

See  Trust,  4. 

AFFIDAVIT. 

When  moving  affidavit  for  examination  before  trial  sufficient — reference  to 
unverified  complaint. 

See  Deposition,  6-7, 

ALIENATION,  POWEK  OF. 

When  trust  for  children  does  not  suspend  the  power. 
See  Will,  1,  11. 

AMENDMENT. 

See  Pleading,  generally. 

APPEAL. 

1.  From  judgment  on  demurrer  brings  up  the  propriety  of  order  on  which  it  is 
founded.  An  order  overruling  a  demurrer  is  not  an  intermediate  order  and  may 
be  reviewed  on  the  appeal  from  the  judgment  entered  thereon  although  the 
appeal  does  not  specify  an  intention  to  review  the  order. 
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An  order  sustaining  or  overruling  a  demurrer  is  not  appealable  as  it  is  not  one 
of  the  orders  enumerated  in  section  1347  of  the  Code  of  Civil  Procedure  and  the 
appeal  is  from  the  judgment  only.      Smith  v.  T/iampson,  6. 

2.  Decision  of  General  Term  res  adjudiaita  on  subsequent  appeal  to  Appellate 
Division.  The  old  General  Term  had  power  to  reverse  the  decision  of  the 
Special  Term  upon  the  law  and  direct  it  to  make  an  interlocutory  judgment  in 
accordance  with  its  decision  based  upon  facts  found  by  the  trial  judge.  Such 
former  decision  affirms  the  fncts,  but  reverses  upon  the*  law  and  is  res  adjudieata 
and  not  to  be  reviewed  by  the  Appellate  Division  upon  a  subsequent  appeal. 
Jones  V.  Joites,  148. 

8.  Case  —  wh^n  appellant  entitled  to  have  evidence  excluded  on  objection  of  respond- 
ent appear  in  ease.  When  in  an  action  .to  recover  for  services  rendered,  the 
defendant  introduces  a  receipt  signed  by  the  plaintiff  and  the  plaintiff's  expla- 
nation as  to  whv  he  signed  the  paper  is  excluded  on  the  objection  of  the  defend- 
ant, the  plaintiff  is  entitled  to  have  the  excluded  question  contained  in  the 
printed  case  in  order  that  the  defendant  cannot  reverse  the  judgment  on  the 
ground  that  there  was  a  failure  of  evidence  when  the  same  was  excluded  on 
his  own  objection.  This  is  so,  although  the  plaintiff's  exceptions  to  the  exclusioa 
of  the  evidence  were  not  well  taken.     Selah  v.  New  York  Times  Co.,  384. 

4.  Inconsistent  iindings — judgment  based  on  findings  that  mortgage  was  taken  in 
good  faith  and  without  notice,  and  that  the  mortgagees  had  knoicledge  of  the  fact 
that  plaintiff  clainud  a  lien  n/)on  tJie  premises.  When  findings,  whether  made  by 
the  court  as  its  own  conclusions  or  at  the  request  of  an  unsuccessful  party,  are 
inconsistent,  and  the  determination  of  the  facts  involved  in  the  findings  is 
material  and  necessary  to  uphold  the  judgment,  the  defeated  party  on  appeal 
is  entitled  to  the  benefit  of  the  findings  most  favorable  to  his  contention,  and 
if  the  judgment  stands  without  sufllciont  facts  as  a  basis,  it  should  be  reversed. 

When  on  the  issue  as  to  whether  a  mortgage  on  real  estate  was  accepted  by 
the  mortgagee  in  good  faith  and  without  notice  of  a  prior  contract  whereby 
the  plaintiff  was  entitled  to  a  conveyance  of  the  lands  on  the  completion  of 
a  building  thereon,  then  in  course  of  construction,  the  court  finds,  JirU,  that 
the  mortgage  was  acce|ited  by  the  mortgagees  "in  good  faith  and  without  notice 
of  the  contract  setfoith  in  the  complaint  herein  or  of  any  other  claim  or  lien  of 
plaintiff's  affecting  said  premises,"  and,  second,  that  the  plaintiff  had  conversations 
with  a  member  of  the  firm  which  was  furnishing  lumher  for  the  house,  which 
firm  subsequently  became  the  mortgagees,  in  which  he  stated  that  the  house  was 
being  built  for  him,  and  that  on  the  plaintiff's  request  a  member  of  the  firm 
instructed  the  foreman  to  make  chauges  in  the  lumber  delivered,  etc.,  the  two 
findings  are  inconsistent,  for  ujH)n  the  latter  finding  the  mortgagees  are  shown  to 
have  had  knowledge  of  facts  sufficient  to  put  them  upon  inquiry  as  to  the  plain- 
tiff's claim  to  the  premises.     Hamilton  v.  Fleckenstein,  579. 

Review  of  decision  holding  complaint  insufficient  when  issue  was  raised  by 
demurrer  to  the  answer  —  truth  of  allegations  of  answer  not  considered. 
See  Attguney  and  Client,  4. 

Affirmance  of  interlocutory  judgment  establishes  law  for  final  judgment. 
See  Judgment,  2. 

When  the  return  of  a  justice  of  the  peace  may  be  amended. 
Ste  Justice's  Court. 

Failure  to  tender  return  of  consideration  not  first  available  on  appeaL 
See  Negligence,  20. 

When  exception  to  refusal  to  charge  written  request  improperly  excluded 
from  minutes. 

See  Practice,  1. 

ABBITBATION. 

When  agreement  to  arbitrate  not  void  —  contract — waiver  of  conditions  of  con* 
tract  in  consideration  of  agreement  to  arbitrate  — party  withdrawing  from  arbitra- 
tion cannot  take  advantage  of  waiver.  An  agreement  in  a  building  contract  that 
an  arbitrator  shall  determine  whether  work  is  added  or  omitted  under  the  con- 
tract and  the  value  of  such  work,  without  any  general  agreement  for  the  ad  just- 
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ABBITBATION—  Continued. 

ment  of  coutroversles,  does  not  oust  the  court  of  jurisdiction  nor  is  it  void  as 

against  public  policy. 

Wiien  a  building  contract  provides  that  there  are  to  be  no  extras  unless  by 
agreement  of  parties  or  upon  written  authorization  and  that  stipulation  is  waived 
by  one  party  oa  condition  that  the  other  agree  to  submit  certain  controversies  to 
arbitration,  and  the  latter  party  withdraws  from  the  arbitration  without  cause, 
he  cannot  tliereafter  recover  for  extras  not  furnished  on  written  order.  He 
cannot  have  the  advantage  of  a  waiver  of  a  provision  of  the  contract  without  com- 
plying with  the  conditions  of  thio  contract  as  modified.     Wyckof  v.  Woarm»,  699. 

When  partition  agreement  resting  in  parol  will  be  enforced  in  equity. 
See  Partition. 

ASSIGNMENT. 

1.  Eeceiver  of  corporation — action  to  Bet  aside  assignment  of  trade  marks  as  in 
fraud  of  creditors  — facets  not  showing  fraud.  Action  by  a  receiver  of  a  corpora- 
tion to  set  aside  transfers  of  trade  marks  and  promissory  notes  upon  the  ground 
that  they  were  made  to  hinder  and  defraud  creditors  and  constituted  an  unlawful 
preference. 

It  appeared  that  the  plaintiflTs  corporation  was  engaged  in  the  sale  of  patent 
medicine  under  registered  trade  marks,  the  remedies  being  manufactured  by  the 
defendant  to  whom  the  corporation  was  indebted;  that  to  secure  the  indebted- 
ness and  to  procure  a  loan  and  further  credit  the  corporation  transferred  prom- 
issory notes  to  the  defendant  with  collateral  security;  that  thereafter  the  unpaid 
notes  were  surrendered  to  the  corporation  and  other  notes  secured  by  an  assign- 
ment of  the  trade  marks  accepted;  that  thereafter  the  corporation's  trade  marks 
and  business  were  sold  to  third  persons  subject  to  the  defendant's  lien,  and  that 
the  purchaser  paid  the  notes  whereupon  the  trade  marks  were  reassigned  to  him 
by  the  defendant. 

Held,  that  a  judgment  declaring  the  assignment  void  as  made  to  hinder  or 
defraud  creditors  was  wholly  unsupported  by  the  evidence; 

That  the  fact  that  it  subsequently  turned  out  that  the  corporation  was  insol- 
vent did  not  of  itself  show  that  the  assignments  were  made  for  the  purpose  of 
giving  a  preference  prohibited  by  section  48  of  the  Stock  Corporation  Law; 

That  in  order  to  bring  the  case  within  the  statute  it  must  be  shown  that  the 
assignments  were  given  and  payments  made  by  the  corporation  with  the  "intent " 
to  giving  preferences  and  because  insolvency  existed  or  was  in  contemplation; 

That  where  the  evidence  is  capable  of  an  interpretation  equally  consistent  with 
the  absence  of  wrongful  intent  that  meaning  must  be  ascribed  to  it.  Van  Siyck 
V.  Wa-ner,  40. 

2.  Receiver  of  corporation  — action  to  set  aside  assignment  of  trade  marks  as  in 
fraud  of  creditors  — facts  not  slio  wing  fraud.  Wherein  an  action  by  the  receiver 
of  a  corporation  to  set  aside  an  assignment  of  corporate  property  as  being  in 
fraud  of  creditors  it  appears  that  the  assignee  paid  cash  theref  >r  and  assumed 
the  debt3  of  the  corporation,  which  had  done  a  losing  business,  and  that  out  of 
tlie  sum  received  the  corporation  paid  debts,  a  finding  that  the  assignment  was 
fraudulent  is  unwarranted  even  though  the  assignee  sold  the  property  for  double 
the  amount  five  years  after  his  purchase.     Van  Slyck  v.  Woodrvjf)  47. 

3.  Same  —equity.  Moreover,  the  receiver  of  the  corporation  will  not  be  heard 
to  say  that  the  assignment  was  fraudulent,  if,  having  set  aside  the  assign- 
ment in  a  prior  action,  he  sold  the  same  property  at  auction  for  a  nominal  sum. 
One  who  comes  into  a  court  of  equity  must  come  with  clean  hands. 

A  purchaser  from  the  original  assignee  of  the  corporation  who  took  the  prop- 
erty with  knowledge  that  the  prior  judgment  setting  aside  the  assignment  had 
been  ro versed  takes  good  title;  especially  so.  when  a  search  shows  that  his  vendor's 
title  had  not  been  questioned  for  four  years.     Id, 

When  assignment  of  interest  *'  if  any  "  there  be  is  binding  upon  assignor. 
See  Executor  and  Administrator,  12. 

Guarantee  cannot  recover  against  guarantor  of  assigned  claim  until  he  has 
exhausted  his  remedy  thereon. 
See  Guaranty,  2. 

Forfeiture  of  fire  insurance  policy  by  assignment  of  corporate  assets. 
See  Insurance,  10. 
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Right  of  bolder  of  insurance  policy  to  eerve  process  upon  commissioner  of 
insurance  passes  to  bis  assignee. 
See  Judgment,  1. 

Discharge  of  mechanic's  lien  upon  furnishing  a  bond  by  assignee  of  contractor. 
8eS  Lien,  2. 

Contract  of  lessee  and  executors  of  deceased  lessor  to  assign  lease — specific 
performance  denied  assignee  because  of  his  default. 
See  Real  Propbkty,  10. 

When  assignee  of  unmatured  claim  by  insolvent  takes  subject  to  set-oft. 
J^ee  aET-OFP. 

ASSOCIATION. 

Right  of  member  to  interest  upon  withdrawal  from  association. 
See  Building  Loan  Association. 

Cemetery  association  not  liable  for  assessment  for  street  opening. 
See  Tax,  8. 

ATTACHMENT. 

When  continued  upon  consolidation  of  actions. 
See  Practice,  3. 

ATTORNEY  AND  CLIENT. 

1.  Action  to  enforce  lien  after  settlement  by  client  —  maintenance  —  etidence 
insufficient  to  set  aside  retainer  as  invalid.  An  attorney's  written  retainer  cannot 
be  held  to  be  invalid  as  procured  by  a  promise  to  pay  the  client  a  valuable 
consideration  in  violation  of  section  74  of  the  Code  of  Civil  Procedure,  when  the 
evidence  does  not  show  that  the  attorney's  agent  who  procured  the  contract  and 
who  intimated  that  the  plaintiff  would  receive  help  in  his  household  expenses, 
made  such  promise  before  the  retainer  was  signed  or  that  the  client  was  induced 
thereby  to  execute  it.     CfNeill  v.  Campbell,  64. 

2.  Summai*y  proceedings  to  compel  attorney  to  pay  otfer  —  rrference  to  hear  and 
determine  not  authorized.  In  a  summary  proceeding  on  a  petition  of  a  client  to 
compel  an  attorney  to  pay  over  moneys  the  court  must  determine  the  contro- 
versy, and  a  reference  is  merely  for  the  purpose  of  assisting  the  court. 

Such  referee  has  no  power  to  hear  and  detei^mine,  and  even  when  by  error 
authorized  to  determine,  no  judgment  can  be  entered  except  by  direction  of 
the  court. 

Section  1228  of  the  Code  of  Civil  Procedure,  providing  for  the  entry  of  judg- 
ment upon  tlie  report  of  a  referee,  has  no  application  to  such  special  proceeding. 
Matter  of  Cartier  v.  Spoonei',  342. 

8.  Judgment  —  motion  to  set  aside.  A  motion  to  set  aside  a  judgment  in  such 
proceeding  erroneously  entered  on  the  report  of  a  referee  without  confirmation 
by  the  court  is  not  governed  by  section  1282  of  the  Code  of  Civil  Procedure 
requiring  that  a  motion  to  set  aside  a  judgment  must  be  made  within  one  year 
from  its  entry,  nor  are  the  provisions  of  sections  1290  and  724  of  the  Code 
applicable.    Id. 

4.  Demurrer  to  counterclaim  raises  sufficiency  of  complaint —  truth  of  allegations 
of  answer  not  considered  in  deteiinining  sufficiency  of  complaint.  Although  a  demur- 
rer to  an  answer  searches  the  record  and  raises  an  issue  as  to  the  sufficiency  of 
the  complaint,  when  the  complaint  has  been  Iield  not  to  state  a  cause  of  action, 
the  decision  will  be  reviewed  as  if  made  upon  demurrer  to  the  complaint,  and 
the  truth  of  the  allegations  of  the  answer  will  not  be  assumed.  Nichols  v. 
RiUy,  404. 

6.  When  attorney  purcliasing  client* s  interests  holds  the  same  impressed  with 
trust.  An  attorney  at  law  neither  during  the  continuance  of  his  employment 
nor  after  its  termination  can,  without  the  client's  consent,  avail  himself  of  the 
information  so  acquired  and  purchase  property,  the  sale  of  which  he  was  once 
employed  to  prevent.     Id. 

6.  Same.  When  a  complaint  by  clients  against  their  former  attorney  alleges 
that  the  defendant  promised  in  order  to  protect  their  interests  to  purchase  cer- 
tain life  insurance  policies  on  the  life  of  the  clients'  father  which  were  held  by  a 
trust  company  which  was  the  guardian  of  the  clients,  and  that  the  purchase  was 
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to  be  made  for  their  account  and  benefit,  and  that  to  effectuate  the  purchase  the 
clients  assigned  their  interest  to  the  defendant  but  that  the  defendant  neg- 
lected to  purchase  the  policies  when  sold  and  bought  in  at  public  sale  by  the 
trust  company,  and  that  he  afterwards  secretly  purchased  the  policies  of  the 
receiver  of  the  trust  company  on  its  insolvency,  it  states  a  cause  of  action. 
The  policies  so  purchased,  in  the  hands  of  the  defendant  or  his  assignee  with 
knowledge,  are  Impressed  with  a  trust  for  the  benefit  of  the  clients.    Jd, 

7.  Same  — facts  not  stating  counterclaim.  It  is  no  defense  to  such  action  to 
allege  that  the  defendant,  as  pnit  of  the  transaction  in  which  he  purchased  the 
policies,  purchased  also  two  deficiency  judgments  held  by  the  trust  company 
against  the  plaintiffs,  which  judgmonU  he  seeks  to  counterclaim,  for  if  the 
policies  be  impressed  with  a  trust  so  too  the  judgments.    Id. 

8.  Action  for  value  of  legal  services — tclien  direction  of  tei'dict  error.  In  an 
action  to  recover  the  value  of  legal  services  the  value  of  the  services  is  a  ques- 
tion of  fact  and  a  direction  of  a  verdict  for  the  plaintiff  is  error. 

When  in  an  action  by  an  attorney  to  recover  the  value  of  services  rendered 
it  appears  that  they  were  performed  under  a  coutract  giving  him  a  percentage  of 
the  recovery,  he  is  not  entitled  to  recover  on  a  quantum  meruit  but  only  under 
the  contract.    McDonald  y,  De  Vito,  666. 

9.  Sams — client  not  liable  w7ien  attorney  repudiates  contract  for  contingent  fee. 
When  an  attorney  repudiates  a  contract  for  a  contingent  fee,  the  client  is  under 
no  obligation  to  proceed  with  the  action,  and  is  not  liable  for  the  value  of 
services  rendered.    Id. 

Agreement  to  collect  gambling  debts  for  contingent  fee  contrary  to  public  policy. 
See  Contract,  17. 

Improper  assumption  by  attorney  of  responsibility  for  complaint. 
See  Negligence,  8. 

ATTOKNEY-GENEKAL. 

Discretion  in  bringing  quo  warranto  —  determination  of  predecessor  is  not 
res  adjudieaia. 

See  Quo  Warranto. 

See  Dissolution. 
See  Receiver. 

BAILMENT. 

1.  Action  to  recover  pledged  stock  —  notice  of  sale  by  bailee  withdrawn — second 
notice  of  sale  necessary.  A  bailee  who,  after  notice  that  he  intends  to  sell  pledged 
stock,  waives  his  right  and  gives  further  time  to  the  pledgor  cannot  recall  his 
waiver  without  further  notice  to  enable  the  pledgor  to  protect  the  pledge. 

When  under  such  circumstances  the  bailee  sells  without  second  notice  the 
pledgor  is  entitled  to  recover  the  stock,  and  there  is  no  necessity  that  he  keep  a 
tender  of  payment  alive  by  paying  the  money  into  court.  Furber  v.  National 
Metal  Co.,  263. 

2.  Same — facts  showing  fraud.  The  plaintiff  pledged  certain  shares  of  mining 
stock  with  the  defendant  corporation  as  security  for  the  payment  of  [a  demand 
promissory  note.  He  left  this  State  to  meet  the  president  of  the  corporation  at 
the  mines  in  Mexico  where  a  serious  emergency  had  arisen.  The  treasurer 
of  the  company,  knowing  of  the  plaintiff's  departure  on  the  corporate  business, 
sent  a  note  to  his  New  York  office  stating  that  the  stock  would  be  sold  on  a 
date  stated.  The  plaintiff  being  telegraphed  by  his  office  of  the  contemplated 
action,  told  the  president  of  the  companv  that  he  would  leave  immediately  for 
New  York  in  order  to  protect  his  stock,  but  was  induced  not  to  do  so  on  the 
plea  that  his  presence  was  neccssiiry  at  the  mines.  He  was  promised  an  exten- 
sion ot  time  for  payment,  but  the  period  was  left  indefinite.  Subsequently 
daring  his  absence  the  plaintiff's  stock  was  sold  without  further  notice.  On 
all  the  evidence, 

Held,  that  a  clear  case  of  unfair  dealing  was  presented  and  that  under  tho  rules 
aforesaid  the  plaintiff  was  entitled  to  recover  the  stock.     Id. 

Right  of  vendor  of  hops  after  tender  of  delivery  to  store  hops  with  warehouse- 
man and  sue  for  purchase  price. 
See  Sale,  8. 
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BANKING. 

1.  liclation  between  bank  and  depositor.  The  duty  of  a  bank,  other  than  a 
savings  bank,  toward  depositors  is  not  measured  by  reasonable  care  in  paying 
out  the  amount  of  the  deposit.  The  relation  of  banker  and  depositor  is  that  of 
debtor  and  creditor,  the  deposit  becoming  the  money  of  the  bank  and  the  bank  a 
debtor  of  the  depositor.  The  bank  is  in  no  sense  a  trustee  and  the  rule  as  to 
rensonable  care  in  ascertaining  the  identit7  of  the  person  who  draws  the  deposit 
has  no  application.  The  bank  is  bound,  absolutely  to  pay  or  discharge  the  lia- 
bility like  any  other  obligation.     Fricano  v.  Columbia  lifational  Bank,  567. 

2.  Same — erroneous  charge  as  to  liability  of  bank  paying  out  money  to  person  not 
depositor — estoppel.  Although  a  deposilor  by  holding  out  another  person  as 
authorized  to  draw  the  deposit  may  be  estopped,  it  is  error  to  charge  that  the 
liability  of  tbe  bank  depends  on  the  carefulness  or  good  faith  of  the  cashier  iu 
making  payment  without  also  submitting  the  acts  of  the  depositor  claimed  to 
constitute  an  estoppel.    /(/. 

3.  Party  —  liquidating  agent  of  national  bank  maybe  sued  in  State  court  for 
accounting.  The  liquidating  agent  of  a  national  bank  appointed  by  the  stock- 
holders under  the  authority  of  section  3  of  the  act  of  Congress  of  June  30, 1876, 
is  a  trustee  for  the  benefit  of  the  stockholders,  and  although  he  is  under  the  con- 
trol of  the  Federal  courts  as  to  compromising  debts  and  filing  the  account  of  his 

Sroceediugs  he  may  nevertheless  be  sued  in  the  Supreme  Court  of  the  State  of 
ew  York  by  a  stockholder  for  an  accounting  in  equity. 

Such  agent  does  not  occupy  the  position  of  a  receiver  and  he  may  sue  and  be 
sued  w^ithout  leave  of  court.    Ingold  v.  Qilmore,  727. 

Deposit  of  money  payable  to  depositor  or  his  brother. 
See  Gift. 

BANKBUPTCY. 

1.  Preference  by  insolve?it  corporation  contrary  to  section  48  oftJte  Stck  Corpora- 
tion Jmw.  Although  section  48  of  the  Stock  Corporation  Law  prohibits  a  prefer- 
ence by  an  insolvent  corporation  without  regard  to  the  creditor's  intent  or  his 
knowledge  as  to  the  actual  or  imminent  insolvency  of  the  debtor,  yet  a  creditor 
holding  security  given  in  the  regular  course  of  business,  and  not  in  contempla- 
tion of  insolvency,  who  releases  the  same,  on  payment  in  full  is  entitled  to  pro- 
tection even  though  unsecured  creditors  get  nothing.  Wnght  v.  Oansevoort 
Bank,  281. 

2.  Same  —  secured  creditor  entitled  to  preference  to  amount  of  srcurity  released. 
But  a  creditor  is  entitled  to  be  paid  in  fuii  only  to  the  extent  of  the  collateral 
held  by  him. 

Thus,  when  the  creditor  of  a  corporation  holds  notes  indorsed  by  the  presi- 
dent of  the  corporation,  and  partially  secured  by  mortgages  executed  on  lands 
owned  by  the  president  and  his  wife,  it  will  be  protected  on  receiving  payment 
by  the  corporation  without  knowledge  of  its  insolvency,  to  the  amount  of 
security  surrendered,  if  it  cannot  be  restored  to  its  former  position. 

When  mortgages  partly  on  the  lands  of  the  president  of  the  corporation  and 
partly  upon  the  land  of  his  wife  have  been  given  as  collateral  security  for  the 
mdcbtedness  of  the  corporation,  said  mortgages  as  between  the  creditor  and 
the  insolvent  corporation  are  the  property  of  tlie  latter,  and  in  returning  the 
security  of  the  president  on  payment  by  the  corporation  the  security  is  released 
to  the  latter.     Id. 

3.  Same —  not  entitled  to  full  payment  when  recourse  against  surety  still  subsists. 
But  as  to  so  much  of  the  debt  evidenced  by  the  corpoiate  notes  as  is  merely 
secured  by  the  indorsements  of  the  president  of  the  corporation  and  his  wife 
the  creditor  is  not  entitled  to  full  payment  by  the  insolvent  corporation  as 
against  other  creditors  for  no  security  has  been  surrendered,  the  rule  being  that 
the  creditor  may  still  look  to  the  indorsers.    Id, 

4.  Unlawful  preference  by  corporation  —  Stock  Corporation  Law,  section  48,  con- 
strued. To  constitute  an  unlawful  preference  by  an  insolvent  corporation  under 
section  48  of  the  Stock  Corporation  Law,  it  is  only  necessary  that  the  corpora- 
tion shall  be  insolvent  or  its  insolvency  imminent  and  that  the  payment  shall 
have  been  made  or  the  security  given  with  the  intent  on  the  part  of  the  debtor 
to  give  a  preference.  The  intent  of  the  creditor  or  his  knowledge  as  to  the 
insolvency  of  the  debtor  or  the  intent  of  the  debtor  is  immaterial.  If,  however, 
the  creditor  parts  with  a  valuable  consideration  and  is  without  notice  of  the 
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BAlfKBXTPTOY —  Continued. 

insolvency  or  its  imminence,  lie  stands  in  the  position  of  a  purchaser  for  value 

without  notice,  and  the  transaction  is  not  avoided. 

It  is  not  necessary  to  uncover  the  "  mind"  of  an  insolvent  corporation  in  order 
to  ascertain  its  intent,  and  when,  being  insolvent,  it  gives  all  its  assets  to  one 
creditor,  leaving  claims  amounting  to  $10,000  entirely  unprovided  for,  the  facts 
show  an  ioteut  to  give  an  unlawful  preference. 

If  a  creditor  holding  security  itmoceutly  and  in  the  due  course  of  business 
accepts  payment  from  the  ins3lvcnt  corporation  and  surrenders  security  to 
which  it  cannot  be  restored,  the  payment  is  not  preferential  or  contrary  to  the 
statute.  If,  however,  no  security  is  surrendered  the  rule  does  not  apply. 
There  is  no  surrender  of  security  by  the  payment  of  a  note  indorsed  by  a  third 
person,  because  recourse  against  tlie  indorscr  is  not  lost  if  the  creditor  be 
required  to  repay.     Perri/  v.  Pa/t  Norden  Trust  Co.,  288. 

5.  Same^'indarser  not  discharged  xcJien  payment  by  maker  is  unlawful  prefer- 
4nee.  Ordinarily,  payment  of  a  note  by  the  maker  terminates  the  liability  of 
the  indorser,  but  the  receipt  of  a  preferential  payment  of  an  indorsed  note  con- 
trary to  the  statute  is  in  contemplation  of  law  no  payment  and  the  indorscr  is 
not  released.    M. 

6.  Fobcts  showing  unlawful  preference  —  hills  and  notes.  A  business  corporation 
liable  on  four  promissory  notes  indorsed  by  a  third  person  and  held  by  the 
defendant  trust  company  and  biing  insolvent,  sold  all  its  property  and  aepos- 
ited  11,000  with  the  defendant  at  the  same  time  borrowing  $3,000  which  it  cred- 
ited on  its  deposit  account  and  secured  by  an  assignment  of  its  outstanding 
accounts.  The  insolvent  corpv^ration  thereupon  drew  its  check  for  its  tottu 
deposit  and  gave  it  to  the  defendant  in  pavuieot  of  the  unmatured  notes  leaving 
itself  without  assets  to  meet  the  claims  of  other  creditors.     On  all  the  evidence, 

^Id,  that  the  tmnsaction  was  an  unlawful  preference  obnoxious  to  the 
statute.    Id, 

7.  Pleading -^  when  complaint  sufficiently  alleges  capacity  of  trustee  to  sue. 
When  in  an  action  by  a  trustee  in  bankruptcy  to  recover  property  alleged  to 
have  been  wrongfully  transferred  by  the  bankrupt,  the  complaint,  after  set- 
ting out  bankruptcy  proceedings  filed  in  the  District  Court  of  the  Northern 
District  of  this  State  and  that  the  insolvent  was  by  thrt  court  duly  adjudged  a 
bankrupt,  states  that  the  plaintiflf  w»i3  "duly  appointed  the  trustee  «  *  ♦ 
by  an  order  duly  made  on  the  IGth  of  March,  1905,"  the  capacitor  of  the  plain- 
tiff to  sue  is  su'flciently  set  forth,  for  the  court  may  take  judicial  notice  that 
there  is  but  one  clerk's  office  in  the  Northern  District  for  New  York  in  the 
Federal  court.  Nor  is  it  material  that  it  is  not  alleged  that  the  order  appoint- 
ing the  plaintiff  was  made  by  the  creditors  with  the  approval  of  the  court  or 
referee  or  by  the  court,  for  the  inference  is  plain  that  it  was  made  in  the 
bankruptcy  proceedings  pending  in  the  district  and  court  stated. 

Moreover,  the  pleadin^i^  may  be  sustained  under  section  532  of  the  Code  of  Civil 
Procedure  which  provides  that  in  pleading  a  judgment  or  determination  of  a 
court  or  offlser  olT  special  jurisdiction,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction,  but  the  Judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made.     Bouton  v.  Wheeler,  426. 

8.  Sctme  -^  wJien  causes  of  action  not  improperly  united.  The  complaint  set  forth 
three  causes  of  action  against  the  transferees  of  the  bankrupt.  The  allegations 
considered,  and 

ffdd,  tliat  the  causes  of  action  were  not  improperly  united,  having  arisen  out 
of  th3  same  transaction  and  all  stating  facts  sufBcient  to  set  aside  a  transfer  con- 
trary to  the  provisions  of  the  Rmkruptcy  A.ct.     Jd. 

9.  Same — Jurisdiction  of  State  courts.  The  Supreme  Court  has  jurisdiction  of 
an  action  brought  to  set  aside  an  unlawful  transfer  of  property  by  a  bankrupt  and 
to  recover  the  same  or  the  value  thereof  for  the  benefit  of  his  creditors.    Id, 

Reinvestment  of  title  in  vendee  —  riirhts  of  trustee  in  bankruptcy  of  the  ven- 
dee—Personal Property  Law,  section  25. 

Buckwalter  Stove  Co,  v.  Stratton,  915. 

BASTARD. 

When  foreign  statute  legitimatizing  children  on  marriage  of  parents  binding 
here. 

See  Parent  and  Child 
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BULL  OF  P ABTIOTJULBa 

See  Pleading. 

BILLS  AND  NOTES. 

Irregular  indaraer  —  tcJien  liable  —  sections  114  and  118  of  the  NegoUaitlU  ItuirU' 
merits  Law  conhtrued.  Si^bdivision  2  of  Bectioa  114  of  the  Negotiable  Instnunents 
Law,  providing  that  an  irregular  indorser,  when  the  instrument  is  payable  to  the 
order  of  the  maker,  the  drawer  or  bearer,  is  liable  to  all  parties  subsequent  to 
the  maker  or  drawer,  does  not  purport  to  fix  the  rights  of  the  various  iudorsers 
as  between  themselves.  The  latter  liability  is  governed  by  section  118  of  the 
act  which  provides  that,  as  respects  one  another,  indorsers  are  liable  prima  facie 
in  the  order  in  which  they  indorse,  but  evidence  is  admissible  to  show  that  as 
between  or  among  themselves  they  have  agreed  otherwise. 

Hence,  an  irregular  indorser  of  drafts  who  indorses  in  order  to  give  credit  to 
the  acceptors  under  an  agreement  that  he  should  be  liable  for  goods  furnished 
the  acceptors,  is  'liable  upon  his  indorsement  when  the  acceptors  fail  to  pay. 
Haddock,  BlancJiard  &  Co.,  Inc.,  v.  Haddock,  412. 

Failure  of  proof  to  show  authority  to  Indorse  promissory  notes  as  agent  of 
defendant. 

Fourteenth  Street  Bank  v.  Oersten,  905. 

Secured  creditor  of  corporation  not  entitled  to  preference  upon  ootes  of  the 
corporation  which  are  indorsed  by  third  parties. 
See  Bankruptcy,  8. 

Indorser  of  note  not  discharged  when  payment  by  maker  is  an  unlawful 
preference. 

See  Bankruptcy,  6,  6. 

When  principal  sued  upon  indorsement  may  not  show  fraud. 
See  Contract,  6. 

Conversion  of  corporate  check  by  preJdent  —  satisfaction  by  acceptance  of 
obligation  of  third  person. 

See  Conversion,  1-8. 

Deposit  of  check  with  knowledge  that  prior  Indorsement  was  forged. 
See  Crime,  11. 

When  unpaid  promissory  notes  given  for  premiums  although  accepted  at  time 
do  not  constitute  payment. 
See  Insurance,  1. 

Consolidation  of  actions  upon  promissory  note. 
See  Practice,  2. 

When  promissory  note  constitutes  payment  —  right  of  third  person  to  rely  upon 
receipt  given  therefor. 
See  Sale,  5. 

BOND. 

Failure  of  obligee  of  bond  collateral  to  contract  to  show  damage. 
See  Contract,  7. 

Discharge  of  mechanic's  lien  upon  furnishing  a  bond  by  assignee  of  contractor. 
See  Lien,  2. 

BOOKS  AND  PAPERS. 

Inspection  of. 

See  Discovery. 

BUPFALO  (CITY  OF) 

When  laborer  in  i 
services  as  foreman 


uirriiXiU  (i;aa  X  uj<;. 

When  laborer  in  street  department  not  entitled  to  additional  compensation  for 

.rvioAQ  2A  foreman. 

See  MuNiciPATi  Corporation,  1. 


BUFFALO  (MTTNICIPAL  COURT  OF). 

Power  of  justice  to  grant  adjournment. 
See  CouBT. 
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BXJILBINa  LOAN  ASSOCIATION. 

Withdrawal  of  member  —  right  to  interat.  The  articles  of  a  building  loan 
association  allowed  members  to  withdraw  on  written  notice  and  provided  that 
after  the  expiration  of  sixty  days  they  should  receive  the  book  value  of  their 
shares  if  forty  per  cent  of  the  dues  received  raised  a  fund  sufficient  for  payment. 

On  the  question  of  the  right  to  interest  of  a  withdrawing  member  there  was  no 
evidence  showing  the  existence  of  a  fund  sufficient  to  pay  the  plaintiff  except 
between  August,  1893,  and  December.  1895,  during  which  period  dues  were 
collected,  a  percentage  of  which  was  applicable  to  payment. 

Held,  that  in  the  absence  of  proof  bearing  on  the  subject  it  should  be  assumed 
that  pavment  was  due  December,  1895,  and  that  interest  did  not  run  on  the 
plainti£f's  claim  until  January  1,  1896.  Taylor  y.  Bahhertf  Loan  dk  Inveitment 
Co,,  27. 

BX7BDEN  OF  PBOOF. 

See  Evidence,  generally. 

BTTBaiiABY. 

Evidence  of  previous  crime  excluded  —  prejudicial  comment  by  comt. 
See  Crime,  7. 

CABRIEB. 

Action  agiiinst  street  railroad  company  for  refusal  to  accept  transfer. 
See  Railroad,  1,  8,  6. 

See  Railroad,  generally. 
CASE. 
Upon  appeal. 

See  Appeal,  8. 

CHABGE. 

Of  the  court. 

See  Trial,  generally. 

CHABITABLE  USES. 
When  benevolent  corporation  entitled  to  take  bequest. 
See  Will,  18. 

Trust  for  foreign  charitable  use  construed  —  when  foreign  unincorporated 
college  cannot  take. 
See  Will,  14. 

Trust  for  educational  institutions,  etc.,  upheld  —  power  of  Supreme  Court  to 
supervise  gift  to  charitable  use. 
See  Will,  15-17. 

CIVIL  SERVICE. 

Dismissal  of  policeman  by  commissioner  upon  proceedings  bad  before  his 
predecessor   -  insutticient  grounds  for  dismissal. 
See  Mandamus,  2. 

Mandamus  by  assistant  foreman  of  highways  for  reinstatement  —  membership 
in  volunteer  tire  department  must  be  alleged. 
See  Municipal  Corporation,  2. 

CODE  OF  CIVIL  PBOCEDTTBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume  see  arUe, 
p.  xliv.] 

CODE  OF  CBUfflNAL  pbocedtjue. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume  see  ante, 
p.  xlv.J 

CODE  OF  PROCEDURE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume  see  anU, 
p.  xliv.] 

CONDEMNATION  PBOCEEDINGS. 

See  Eminent  Domain,  generally. 

App.  Div.— Vol.  CXVIII.        59 
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OOHDmOH AI.  BALE. 

Effect  of  retaking  property  upon  daim  for  pnicfaaae  piio& 
See  Sale,  1. 

Failure  to  file  contract  of  conditional  sale — hanafde  puichaaer. 
8u  Sale,  2,  4. 

OOHTUCT  OF  liAWa 

State  court  may  determine  Taliditj  of  contract  to  procure  legiaktioiL 
See  Contract,  4. 

When  foreign  statute  legitimatizing  children  on  marriage  of  parents  binding 
here. 

See  PABEirr  akd  Child. 

00H8PIBACT. 

Complaint  against  president  of  corporation  to  reooTer  monef*  obtained 
pursuant  to  coDspiiacy. 

Su  Pleading,  17. 

Statute  authorizing  Park  avenue  yiaduct  in  New  York  city  ccMistmed. 
Su  Eminent  Domain,  6. 

Section  141  of  the  Forest,  Fish  and  Game  Law  regulating  seasons  for  English 
pheasants  construed. 

See  Game  Law,  2. 

[For  tables  of  the  sections  of  the  United  States  and  New  York  Constitutions 
cited  and  construed  in  this  volume,  see  anto,  p.  zli.] 

OONTBACT. 

1.  To  pool  stocke — agreement  allowing  memben  to  »eU  ineansietent  iheremth. 
When  a  pluii^tiff,  suing  brokers  for  refusal  to  sell  certain  stock  purchased  for 
him  as  a  member  of  a  pool,  testifies  to  an  agreement  that  as  a  member  of  the 
pool  he  might  sell  his  stock  at  any  time  on  onler,  but  admits  that  the  right  of 
members  oi  a  pool  to  sell  would  render  it  ineffective,  and  it  is  shown  that  he 
was  a  financial  writer  and  perfectly  familiar  with  the  operation  of  pools  and 
syndicates,  his  testimony  that  his  contract  entitled  him  to  sell  his  holdings  is  so 
inconsistent  with  the  necessities  of  a  successful  pool  agreement  that  a  verdict  in 
his  favor  is  against  the  weight  of  evidence.      Ridgely  v.  Taylor  Co.,  10. 

2,  Same.  (Per  Gaynor,  J.):  The  alleged  agreement  permitting  the  plaintiff 
to  sell  was  inconsistent  with  the  pool  and  a  breach  of  trust  or  fraud  upon  his 
associates  and  invalid.    Id. 

8.  Executor*  and  administrators  —  action  on  alleged  promise  of  decedent  to  make 
legacy  in  consideration  of  services.  In  an  action  upon  an  alleged  contract  by  a 
decedent  to  make  a  specific  bequest  in  consideration  of  services  rendered,  it 
appeared  that  the  plaintiff,  a  cousin  of  the  decedent,  performed  certain  house- 
hold services  for  her  at  various  times  and  had  furnished  certain  meals  but  no 
proof  was  given  of  the  value  of  the  services  or  meals,  the  plaintiff  making  no 
claim  to  recover  on  a  quantum  meruit.  Although  it  was  shown  that  the  decedent 
had  kindly  intentions  toward  the  plaintiff  and  had  stated  that  she  intended  to 
leave  her  a  legacy,  the  only  proof  that  the  promise  was  made  in  consideration  of 
the  services  and  board  was  the  testimony  of  one  witness  who  stated  that  the 
decedent  told  her  "she  had  already  promised"  the  legacy  *•  for  •  ♦  ♦  taking 
care  of  her  and  doing  her  work."    On  all  the  evidence, 

Held,  that  the  complaint  was  properly  dismissed  in  that  the  evidence  did  not 
show  that  the  alleged  promise  was  not  made  after  the  services  were  rendered  and 
hence  was  without  consideration,  and  that  if  it  were  in  consideration  of  future 
services  it  was  too  indefinite  to  afford  a  basis  for  action; 

That  the  complaint  being  bjised  on  a  specific  contract  and  there  being  no  proof 
showing  the  value  of  the  services  rendered,  the  plaintiff  could  not  recover  on  a 
quantum  meruit.     Murphy  v.  Murphy^  61. 

4.  To  procure  legislation  —  conflict  of  laws.  The  question  as  to  whether  a  con- 
tract to  procure  ieerislation  is  void  upon  the  grounds  of  public  policy  is  not  a 
Federal  question,  but  will  be  determined  according  to  the  law  of  this  State. 
Dwnham  v.  Hastings  Pavem^ent  Co.,  127. 
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5.  Ordy  parties  to  sealed  instrument  can  sue.  When  a  contract  is  under  seal 
only  parties  to  the  contract  can  sue  upon  it. 

lience.  when  defendants  are  sued  upon  promissory  notes  indorsed  by  them 
and  given  in  payment  of  a  contract  under  seal  for  the  purchase  of  stock  executed 
by  their  agent,  a  defense  that  the  sale  was  procured  by  fraud  and  misrepresen- 
tation is  not  available  when  the  agent  is  not  a  party  to  the  action.  Elliott  v. 
Brady,  208. 

6.  Same — principal  and  agent.  Principals  who  are  sued  as  indorsers  on  a 
promissory  note  given  in  payment  of  a  contract  under  seal  executed  by  their 
agent,  cannot  avoid  the  force  of  the  rule  aforesaid  by  claiming  that  being  sued 
as  indorsers  they  may  defend  by  showing  that  they  became  such  by  fraud  which 
induced  the  execution  of  the  sealed  contract.    Id, 

7.  To  pay  moneys  from  earnings  of  mines  construed — failure  of  obligee  of  bond 
collateral  to  contract  to  sliow  damage — drfect  of  parties.  The  defendants  purchased 
mining  property  for  $175,000,  under  a  contract  whereby  they  were  required  to  pay 
1175,000  in  addition  whenever  the  defendants  or  their  assigns  should  receive  the 
same  as  net  earnings  or  dividends  from  working  the  mining  claims,  or  from  any 
sale  thereof,  or  from  any  corporation  which  should  succeed  to  the  ownership  of 
the  mines.  The  defendants  also  agreed  to  develop  the  mines  and  employ  at 
least  ten  men  unlil  the  $175,000  had  been  paid  from  the  net  earnings.  To  secure 
the  performance  of  the  contract  a  bond  was  given  providing  that  if  work  on  the 
mines  should  be  stopped  the  balance  due  the  obligee  should  bear  interest  payable 
out  of  the  net  earnings,  in  which  case  the  bond  should  not  be  forfeited,  but  that 
in  case  of  forfeiture  the  obligee  or  his  assigns  should  be  deemed  to  be  damaged 
in  a  sum  equal  to  the  balance  unpaid,  which  sum  should  be  treated  as  stipu- 
lated damage.  It  was  also  provided  that  in  case  of  forfeiture  the  obligors  could 
reconvey  the  interest  in  the  mines  to  the  obligee,  which  reconveyance  should  be 
in  full  satisfaction  of  the  penalty  incurred  for  forfeiture. 

Held,  that  there  was  no  absolute  agreement  on  the  part  of  the  obligors  to  pa]^  the 
balance  of  $175,000  except  as  the  same  might  be  earned  by  working  the  mines; 

That  the  obligors  were  required  to  work  the  mines  to  insure  the  realization  of 
earnings  and  dividends  to  apply  to  the  payment  of  the  $175,000; 

That  an  action  upon  the  bond,  if  mainttiinable,  must  be  based  upon  the  failure 
of  the  obligors  continuously  to  work  the  mines,  and  for  the  breach  of  that 
covenant  the  $175,000  must  be  considered  as  a  penalty,  the  plaintiff  being  enti- 
tled to  recover  only  so  much  damage  as  could  be  shown  to  have  resulted  from 
the  breach; 

That  unless  the  obligee  could  show  that  the  obligors  could  have  earned  profit 
by  working  the  mines  thev  h?id  failed  to  establish  damage; 

That  although  the  obligors  had  assigned  the  mining  claims  to  a  corporation 
they  were  not  thereby  relieved  from  liability,  as  they  became  sureties  for 
performance  by  the  corporation  of  the  matters  agreed  upon; 

That  as  it  was  shown  that  the  mines  were  unprofitable,  and  that  the  corporation 
had  gone  into  the  hands  of  a  receiver,  the  plaintiff  had  failed  to  show  damage. 

(Per  Inoraitam  and  McLaughlin,  JJ.):  As  the  contract  and  bond  contem- 
plated the  transfer  of  the  mining  property  to  a  corporation,  the  conveyance  by 
the  obligors  to  such  corporation  was  not  such  an  act  as  made  them  liable  for 
the  full  amount  agreed  to  be  paid  from  the  profits  or  dividends,  and  the  fact 
that  the  corporation  became  insolvent,  and  that  the  mines  were  sold  by  its 
receiver,  imposed  no  liability  upon  the  obligors; 

That  as  the  plaintiffs  sued  as  assignees  of  the  original  obligee  it  was  error  to 
award  a  judgment  in  favor  of  one  of  the  assignees  who,  refusing  to  join  in 
the  suit,  was  made  defendant,  but  demanded  no  affirmative  relief  from  his 
codefcndant.  and  when  the  respective  intcr^ts  of  the  assignees  were  not  shown. 
Blewett  V.  Iloyt,  227. 

8.  When  corporation  hound  by  acts  of  president  —  wTien  corporation  liable  onfor- 
mer  contract  after  discharge  of  receiver  —  wTien  plaintiff  not  entitled  to  interest  on 
recovery  for  breach  of  contract.  The  plaintiff  had  entered  into  a  contract  with 
the  defendant  corporation  subletting  certain  work  upon  a  building  under  con- 
struction for  tlie  government,  for  the  performance  of  which  contractors  were 
required  to  give  security.  The  contract  was  negotiated  and  signed  by  the 
president  of  the  corporation,  who  owned  half  the  stock  and  managed  its  affairs. 
Thereafter  upon  the  application  of  other  stockholders  receivers  of  the  corporation 
were  appointed,  they  being  empowered  to  complete  existing  contracts  and  to 
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continue  the  business.  The  receivers  at  first  agreed  to  complete  the  contract 
'i\'ith  the  plaintiff,  but  afterwards  repudiated  it  as  unprofitable,  though  all  other 
existing  contracts  of  the  corpoi-ation  were  carried  out.  The  president  of  the  cor- 
poration purchased  the  stock  of  other  stockholders,  and,  on  his  application  show- 
ing that  the  company  was  solvent,  the  receivers  were  ordered  to  turn  over  the 
assets  of  the  corporation,  which  was  not  dissolved,  but  the  receivere  were  dis- 
charged with  like  effect  as  if  the  proceeding  had  not  been  taken. 

Held,  that  the  contract  was  made  before  the  receivers  were  appointed,  and  that 
the  effect  of  their  discliarge  on  the  application  of  the  sole  stockholder  without 
requiring  an  accounting  was  to  turn  over  the  property  of  the  corporation  sub- 
ject to  all  liabilities  whether  incurred  by  the  corporation  or  by  the  receivers, 
who  under  the  circumstances  must  be  treated  as.  agents  of  the  corporation, 
contrary  to  the  general  rule; 

That  as  the  contract  had  been  negotiated  with  the  president,  who  owned  half 
the  capital  stock  and  had  charge  of  the  management  of  the  business,  the 
corporation  was  bound  by  his  acts; 

That  as  the  pi  lintiff  sent  the  contract  in  duplicate  to  the  corporation,  which 
was  signed  by  its  president  and  returned,  it  was  immaterial  that  the  plaintiff 
did  not  notify  the  defendant  that  he  had  signed  it; 

That  although  the  contract  required  the  defendant  to  give  a  bond,  and  the  plain- 
tiff had  waived  that  requirement  in  his  negotiations  with  the  receivers,  the 
contract  was  not  thereby  invalidated,  for  a  failure  to  give  a  bond  was  a  breach  of 
contract  by  the  defendant; 

That  as  the  contract  as  matter  of  law  was  made  prior  to  the  receivership,  and 
as  on  the  abolition  of  the  receivership  the  property  was  restored  subject  to  exist- 
ing liabilities,  an  error  of  the  court  in  refusing  to  charge  that  unless  the  con- 
tract was  made  before  the  appointment  of  the  receivers  there  could  be  no 
recovery,  was  not  pre j  udicial  to  the  defendant; 

That  as  the  plaintiff  brought  suit  before  reletting  the  contract  to  another  party, 
and  did  not  set  out  that  the  work  had  been  relet,  or  claim  damage  on  the 
basis  of  a  difference  between  the  contract  price  and  the  cost  under  a  new  con- 
tract, he  was  not  entitled  to  interest  on  the  sum  found  due,  for  the  damages 
were  not  liquidated.      Stamiard  v.  lieid  dh  Co.,  804. 

9.  Measure  of  damages  to  owner  on  breach  of  building  contract.  Upon  the  breach 
of  a  building  contract  by  the  contractor  when  the  owner  finishes  the  work  at  its 
own  expense,  the  measure  of  the  owner's  damage  is  the  difference  it  would  have 
had  to  pay  the  contractor  under  the  contract  if  it  had  performed  and  the  actual 
cost  of  completing  the  work,  providing  the  same  be  fair  and  reasonable. 
Natioiud  Co /i tract inj  Co.  v.  Hudson  River  W,  P.  Co.,  665. 

10.  When  owner's  damage  not  governed  by  contra^  —  cost  of  completion  by  owner 
must  be  fair  and  re^isonable.  Such  rule  of  damage  will  be  applied  even  though 
the  contract  provides  that  if  the  work  be  abandoned  by  the  contractor  or  the  con- 
tract be  forfeited  through  unreasonable  delay,  etc.,  the  owner  may  in  its  discre- 
tion contract  with  other  parties  for  the  completion  of  the  work,  in  which  case  if 
the  loss  incurred  by  the  owner  is  less  than  the  sum  payable  under  the  contract 
if  completed,  the  contractor  shall  be  entitled  to  receive  the  difference,  but  if  the 
expense  of  completion  exceed  the  said  sum  the  contractor  shall  pay  the  excess 
to  the  owner  not  to  exceed  the  amount  of  the  security  for  the  performance  of 
the  contract. 

Such  provision  of  the  contract  does  not  alter  the  rule  of  damages  where  the 
owner  completes  the  work,  but  merely  confers  upon  the  owner  a  discretionary 
power  to  employ  other  contractors. 

In  any  event  when  the  contention  that  the  damages  were  measured  by  such 
provision  is  presented  for  the  first  time  upon  appeal  it  cannot  prevail. 

When  the  contract  does  not  provide  tor  the  payment  of  a  lump  sum  for  the 
entire  work,  but  compensation  is  to  be  made  at  unit  prices  for  each  class  of 
construction,  the  owner  in  completing  the  work  must  show  that  the  actual  cost 
of  specific  kinds  of  work  was  fair  and  reasonable.    Id. 

11.  Wlien  contractor  entitled  to  offset  estimated  profits  on  work  not  done  by  owner. 
When  the  contract  provides  that  the  plans  may  be  altered  and  the  kinds  and 
quantities  of  work  increased  or  diminished  by  the  defendant,  the  burden  is 
upon  the  latter  in  establishing  a  counterclaim  on  the  breach  of  a  contract  to 
show  that  portions  of  the  work  omitted  by  it  in  completing  the  construction 
were  classes  of  work  omitted  by  reason  of  a  proper  change  of  plans.    When 
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tliL»re  is  no  such  testimony  and  the  plaintiff  proves  the  probable  profit  upon 
such  items  at  the  contmct  prices,  such  profits  must  be  deducted  from  the 
increased  cost  of  construction  by  tlie  owner.    Id. 

12.  Trust  —  conveyances  and  contract  not  creating  tittstfor  benefit  of  tltird  person 
—  contract  to  convey  lands  at  future  date,  when  subject  to  revocation.  The  owner 
of  lands  and  his  wife  conveyed  to  a  third  person,  who  in  turn  reconveyed  a  life 
estate  to  the  original  grantor  with  an  absolute  fee  to  his  wife  if  she  survived 
her  husband,  and  if  not,  then  to  a  benevolent  corporation.  Upon  the  same  day 
the  grantor's  wife  entered  into  a  contract  with  her  husba!.d  which  recited  the 
conveyances  aforesjud  and  whereby  she  agreed  to  leave  the  lands  by  will  or 
deed  to  the  corporation  to  take  effect  upon  her  death.  The  deeds  were  recorded, 
but  both  they  and  the  contract  were  made  without  any  knowledge  or  privity 
on  the  part  of  the  corporation  and  without  any  consideration  moving  from  it. 
Subsequently  the  original  owner  and  his  wife  abrogated  the  agreement,  and 
entered  into  a  new  contract  to  transfer  the  property  to  their  son. 

On  the  issue  as  to  whether  said  instruments  were  effective  to  vest  a  title  in  the 
corp:)r:ition. 

Held,  that  the  corporation  not  being  a  party  to  the  contract  between  the  owner 
and  his  wife  and  parting  with  no  consideration,  was  not  entitled  to  enforce  it; 

That  the  corporation's  interest  under  the  deeds  was  contingent  upon  the  wife 
dying  before  her  husband  and  that  as  she  survived  him,  she  took  the  fee; 

That  no  irrevocable  trust  was  created  for  the  benefit  of  the  corporation  which 
required  the  wife  to  convey,  and  that  tlie  contract  being  wholly  executory  dur- 
ing the  lifetime  of  the  husband  and  being  based  upon  no  consideration  fur- 
nished by  the  corporation,  could  be  rescinded  so  as  to  revoke  the  trust,  if  any. 
WM's  Academy  d  Uornejor  Shipbuilders  v.  Hidden,  711. 

13.  Ecidence  insufficient  to  show  contract.  Evidence  as  to  whether  a  contract 
was  made  with  the  defendants  or  with  a  third  person  individually  considered  and 

Held,  that  it  was  insiifiicient  to  sustain  a  finding  that  the  contract  was  made 
with  the  defendants.     B(%rr  v.  Schefer,  834. 

14.  Wfien  error  to  exclude  evidence  tlvat  person  negotiating  contract  was  not  agent  of 
defendants.  When  in  an  action  for  the  breach  of  a  contract  the  defendants  con- 
tend that  the  contract  was  made  with  a  third  person  who  was  not  acting  as  their 
agent  but  the  court  charges  that  the  plaintiff  may  recover  either  if  the  contract 
were  made  with  the  defendants  or  with  the  third  person  acting  for  them,  it  is 
error  to  exclude  an  agreement  fixing  the  business  relations  between  the  defend- 
ants and  the  third  person.  Such  error  is  not  cured  by  charging  in  substance 
that  the  plaintiff  cannot  recover  if  the  jury  find  that  no  agreement  was  entered 
into  but  that  the  jury  may  consider  both  the  defendants'  testimony  denving 
the  contract  was  made  with  them  and  the  testimony  as  to  the  agency  of  tl;e 
third  person.     Id. 

15.  Same  —  new  trial  granted  for  failure  to  instruct  as  to  measure  of  damage. 
When  in  an  action  on  the  breach  of  a  contract  the  court  fails  to  give  any  instruc- 
tions as  to  the  rule  of  damages  and  there  is  no  evidence  specifically  indicating 
the  amount  of  damage,  the  verdict  will  not  be  afiSrmed  but  a  new  trial  should 
be  granted.     Id. 

16.  Principal  and  agent  —  contract  to  procure  legislation  —  wlien  plaintiff  rwt 
procuring  caufse  of  appropriation,  In  an  action  to  recover  commissions  upon 
moneys  paid  by  the  Federal  government  for  the  infringement  of  patents,  it 
appeared  that  the  plaintiff  sought  to  recover  upon  a  verbal  contract  made  in 
1879  to  procure  legislation  appropriating  money  for  the  infringement;  that  there- 
after, in  1881,  a  written  contract  to  the  same  effect  was  made  by  the  defendant 
limiting  plaintiff's  services  to  a  particular  session  of  Congress:  that  the  actual 
appropriation  made  in  1902  was  due  to  the  solicitation  of  a  person  with  whom 
the  plaintiff  was  unconnected. 

Upon  the   whole  evidence, 

IMd,  that  the  plaintiff  was  not  the  procuring  cause  of  the  appropriation  and 
hi^  complaint  should  have  been  dismissed.  Swift  v.  United  States  Regulation 
Fire  Arms  Co.,  855. 

17.  Attorney  and  client ^^  agreement  to  eoUeet  gambling  debts  for  contingent  fee. 
An  agreement  by  an  attorney  to  collect  for  a  contingent  fee  all  claims  which 
may  bo  defended  upon  the  ground  that  they  were  gambling  debts  is  contrary 


Digitized  by  VjOOQIC 


934  INDEX. 

CONTRACT  —  Continued. 

to  public  policy  and  void.    The  court  will  Dot  aid  in  its  enforcement.    Deia- 

hunty  V.  Ganjkld,  883. 

18.  Same.  (Per  Laughlin.  J. ,  and  Patterson,  P.  J.):  A  verdict  for  an  attorney 
founded  upon  said  contract  made  ten  years  before  the  services  were  rendered 
is  not  warranted  by  the  evidence  when  the  attorney  fails  to  deny  testimony  that 
a  settlement  for  claims  collected  was  made  upon  a  different  basis.    Id. 

Action  upon  merchant's  account  —  evidence  showing  debt. 
Banyan  v.  Lance,  914. 

Waiver  of  conditions  of  contract  in  consideration  of  agreement  to  arbitrate. 
See  Ajibitration. 

Consideration  for  contract  of  retainer. 
See  Attorney  and  Client,  1. 

Attorney  who  repudiates  contract  for  contingent  fee  cannot  recover  Tii>on 
quantum  mei  uit. 

See  Attorney  and  Client,  9. 

Relation  between  bank  and  depositor. 
See  Banking,  1. 

Power  of  president  of  railroad  to  make  contract  when  employment  of  consult- 
ing engineer  has  been  authorized  by  the  directors  —  director  and  secretary  may 
receive  such  appointment. 

See  Corporation,  1-8. 

Acceptance  of  bonds  and  stocks  as  payment  for  construction  of  a  railroad  is 
not  a  stock  subscription  and  contractor  is  not  liable  to  receiver  for  par  value. 
See  Corporation,  &-8. 

Measure  of  damages  upon  failure  to  furnish  machinery  adapted  for  specific  use. 
See  Damages,  2-4. 

When  fact  that  vessel  was  insured  can  be  shown  in  action  to  recover  for 
services  in  saving  it. 

See  Evidence,  1. 

Admission  of  parol  evidence  showing  that  written  contract  of  sale  was 
conditional. 

See  Evidence,  2. 

Ambiguous  clauses  in  contract  of  guaranty  will  be  construed  against  guarantor. 
See  Guaranty,  1. 

Quarantce  cannot  recover  against  guarantor  of  assigned  claim  until  he  has 
exhausted  his  remedy  thereon. 
See  Guaranty,  2. 

Exemption  clause  in  fire  insurance  policy  construed  strictly  against  insurer. 
See  Insurance,  8. 

Construction  of  insurance  policies. 
See  Insurance,  generally. 

Ultra  vires  award  of  contract  for  improvement  of  hospitals  in  New  York  city 
—  bid  in  excess  of  appropriation. 

See  Municipal  Corporation,  4. 

When  partition  agreement  resting  in  parol  enforced  in  equity. 
See  Partition. 

Facts  constituting  conversion  —  counterclaim  on  contract  deiaurrable. 
See  Pleading,  11. 

Right  of  principal  to  revoke  agency. 
See  Principal  and  Agent,  1. 

When  contract  to  secure  concessions  from  foreign  government  not  immoraL 
See  PiUNCiPAL  AND  Agent,  4. 

Actions  upon  contracts  of  agency. 

See  Principal  and  Agent,  generally. 

For  the  sale  of  real  estate. 
See  liEAL  Pbopebtt, 
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Right  of  vendor  of  hops  after  tender  of  delivery  to  store  hops  with  warehouse- 
man  and  sue  for  purchase  price. 
See  Bale,  8. 

For  the  sale  of  personal  property. 
See  Sale,  generally. 

Stipulation  settling  controversies  as  to  executor's  accounts. 
See  Stipulation. 

OONTBIBUTOBY  NEOUaENCR 

See  Negligekce,  generally. 

CONVERSION. 

1.  Use  of  corporate  check  by  officer  for  inditndual  debt.  Although  the  president 
of  a  corporation  has  used  the  check  of  the  corporation  to  pay  a  personal  debt  due 
the  defendant,  the  corporation  is  not  entitled  to  recover  the  monev  represented  by 
the  check  when  it  has  waived  the  tort  of  its  president,  has  treated  the  debt  as  a 
claim  against  him,  and  has  accepted  in  payment  thereof  the  obligations  of  a 
third  party  adequately  secured.  Secunty  WarelwuHng  Go,  v.  Am,  mxhange  Nat, 
Bank,  350. 

2.  Same  —  notation  —  acceptance  of  obligation  of  tJiird  person  in  settlemefU  of 
claim.  When  a  corporation  accepts  the  obligation  of  a  third  party  in  settlement 
of  the  claim  against  its  president  for  the  unauthorized  use  of  a  corporate  check, 
there  is  a  novation  and  it  can  thereafter  look  only  to  the  substituted  debtor  for 
reimbursement. 

A  party  can  have  but  one  satisfaction  for  a  wrongful  act;  full  satisfaction  by 
one  joint  tort  feasor  discharges  the  others.    Id, 

3.  Same  —  satisfaction  by  one  joint  tort  feasor  discharges  others.  Hence,  a  cor- 
poration by  accepting  the  obligations  of  a  third  party  in  settlement  of  its  claims 
for  the  tort  of  its  president  in  misapplying  the  corporate  check  has  had  satis- 
faction from  one  joint  tort  feasor  and  cannot  recover  against  the  other  who 
received  the  check,  whether  the  latter  were  a  bona  fide  holder  or  no.    Id, 

4.  Sale  by  sheriff  on  execution  —  wJien  question  as  to  wliether  plaintiff  toas 
estopped  from  asserting  title  s/iould  be  Ifft  to  a  jury.  When  a  sheriff  attaches  prop- 
erty supposed  to  belong  to  a  married  woman  and  immediately  after  the  levy 
serves  the  attachment  upon  her  in  the  presence  of  her  husband  who  states  that 
he  does  not  own  the  property,  and  thereafter  an  inventory  is  made  certified  by 
two  disinterested  freeholders,  and,  after  judgment  is  entered  in  the  action,  the 
sheriff  levies  execution  on  the  said  property,  fSvertisesit  for  sale,  and  at  the  sale 
the  husband  for  the  first  time  claims  ownership  and  thereafter  sues  the  sheriff  for 
conversion,  the  question  as  to  whether  the  sheriff  relied  upon  the  statement  of 
the  husband  and  whether  the  latter  was  estopped  from  asserting  title  should  be 
left  to  a  jury.     FHnberg  v.  Allen,  497. 

5.  Same  — pleading.  It  is  not  necessary  to  plead  facts  relied  upon  to  create 
an  estoppel,  and  where  facts  have  been  received  in  evidence  without  objection 
tending  to  show  that  the  plaintiff  in  good  conscience  did  not  own  the  property  as 
against  the  defendant  sheriff,  the  evidence  may  be  considered  by  the  jury.    Id, 

Facts  constituting  conversion  —  counterclaim  on  contract  demurrable. 
See  Plbadino,  11, 

Action  against  president  of  corporation  to  recover  moneys  expended  for  illegal 
purposes  and  upon  improvident  contracts. 
See  Pleading,  12,  15. 

Complaint  against  officer  of  insurance  corporation  made  more  definite  and 
certain. 

See  Plkadinq,  18. 

Unauthorized  sale  of  stock  by  broker. 
See  PRmciPAL  aito  Agent,  7. 

^na^0  purchaser  of  real  property  not  liable  for  conversion  of  fixtures  on 
which  no  lien  was  filed. 
See  Sale,  2. 

See  B^iLVEiirr, 
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1.  Contract  —  action  by  consulting  engineer  for  services  to  railroad — pouter  of 
president  of  railroad  to  direct  performance  of  services.  When  a  consulting  engineer 
has  been  appointed  by  resolution  of  the  directors  of  a  railroad  *'at  such  compen- 
sation as  the  boani  may  hereafter  determine  upon,"  the  president  of  the  corpora- 
tion may  authorize  the  actual  performance  of  the  services,  when  the  by-laws 
provide  that  he  shall  be  the  chief  executive  officer  of  the  company  and  shall 
supervise  other  officers  and  all  departments  of  the  road  in  every  respect.  Bogart 
V.  New  York  <fc  Long  Island  Railroad  Co. ,  50. 

2.  Same  —  wTien  such  employment  not  inconsistent  with  office  of  director  and 
secretary.  In  order  to  warrant  a  recovery  for  such  services  it  is  only  essential 
that  they  were  within  the  line  of  services  performed  by  consulting  engineers  and 
were  directed  to  be  performed  by  the  president  in  good  faith. 

This  is  true  although  the  engineer  had  previously  been  elected  a  director  and 
secretary  of  the  railro^,  as  by  virtue  of  such  office  he  was  under  no  obligation 
to  perform  services  as  consulting  engineer. 

The  railroad  by  paying  a  prior  bill  for  similar  services  admitted  its  obligation 
to  pay  for  like  services  thereafter  rendered  by  authority.    Id. 

8.  Same — affidavit  as  evidence.  The  affidavit  of  the  president  of  the  railroad 
used  in  a  motion  for  a  bill  of  particulars  which  admitted  that  the  services  were 
rendered  "  for  the  defendant "  is  competent  evidence  against  it.    Id. 

4.  Action  to  dissolve  corporation  under  section  1785  of  the  Code  of  Civil  Procedure 
—  When  Attorney- General  acts  in  good  faith.  When  an  action  to  dissolve  a  cor- 
poration is  brought  by  the  Attorney- General  under  section  1785  of  the  C5ode  of 
Civil  Procedure  upon  the  ground  that  the  defendant  has  remained  insolvent  and 
has  failed  to  discharge  its  notes  for  one  year,  after  a  hearing  upon  notice  to  the 
defendant  in  which  the  insolvency  and  the  failure  to  pay  the  notes  were  admitted, 
ohe  action  is  Justified,  and  it  cannot  be  said  that  it  was  not  brought  in  the  dis- 
thargo  of  a  public  duty  and  in  good  faith.     People  v.  Troy  Chemical  Co.,  437. 

5.  Same — dissolution  decreed  when  statutory  facts  admitted.  Where  the  answer 
admits  that  the  defendant  suspended  its  ordinary  and  lawful  business  for  more 
than  a  year  owing  to  bankruptcy  proceedings  brought  against  it,  a  dissolution  of 
the  corporation  under  the  statute  is  proper. 

So,  too,  a  dissolution  is  proper  when  the  corporate  notes  have  not  been  paid 
for  more  than  one  year  although  the  corporation  has  been  discharged  in  bank- 
ruptcy, the  discharge  not  operating  as  payment  or  protecting  the  corporation 
from  an  action  to  dissolve  it. 

Whether  or  no  the  court  nmy  exercise  its  discretion  in  an  action  for  the  dis- 
solution of  a  corporation,  when  the  plaintiff  has  shown  the  statutory  requisites 
for  a  dissolution,  a  decree  thereof  should  be  granted.    Id. 

6.  Contract  to  pay  for  railroad  construction  in  bonds  and  stocks  —  such  contract 
not  stock  subscription.  A  contract  by  a  railroad  to  pay  a  contractor  in  bonds  and 
full-paid  non-assessable  stock  of  the  corporation  for  his  work,  labor  and  materials 
in  constructing  and  equipping  the  road  id  not  a  stock  subscription  by  the  con- 
tractor, which  makes  him  liable  for  the  par  value  of  the  stock.  Such  contract  is 
not  a  purchase  of  the  stock  and  bonds  to  be  paid  for  in  work  and  property,  but 
is  a  contract  to  accept  full-paid  stock  and  bonds  as  payment  for  the  building  of 
the  road.    Bostwick  v.  Toung,  490. 

7.  Same — pleading — when  complaint  of  receiver  insuffleient.  The  receiver 
appointed  on  the  insolvency  of  such  railroad  is  not  entitled  to  recover  from 
contractor  the  alleged  value  of  the  stocks  and  bonds  received  as  compensation 
for  the  construction  of  the  road,  when  it  is  not  alleged  that  the  cost  of  construct- 
ing the  road  and  the  value  of  the  properties  acquired  from  the  contractor  were 
of  less  value  than  the  par  value  of  the  stock  and  bond  delivered  in  payment.   Id, 

8.  Same  —  wJien  receiver  estopped  by  action  of  corporation.  In  any  event,  although 
the  payment  of  the  contractor  in  bonds  and  stocks  were  fraudulent,  the  receiver 
not  being  vested  with  rights  personal  to  the  creditors  and  merely  standing  in 
the  place  of  the  corporation,  can  maintain  no  action  against  the  contractor  to 
recover  the  alleged  value  of  the  stock  and  bonds,  being,  like  the  corporation, 
bound  by  an  equitable  estoppel.    Id. 

Action  by  receiver  to  set  aside  assignment  of  trade  marks  as  in  fraud  of 
creditors. 

See  Abslq^ment,  1-8. 
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Preference  by  insolvent  corporation  contrary  to  section  48  of  the  Stock  Corpo- 
ration Law. 

tke  Bankkuptcy,  1-6. 

When  bound  by  acts  of  president  in  negotiating  contract  —  when  liable  on 
contract  repudiated  by  receivers. 
See  Contract,  8. 

Acceptance  by  corporation  of  obligation  of  third  person  in  settlement  of  claim 
against  its  president  bars  action  against  him  for  conversion. 
See  Conversion,  1-8. 

Estoppel  from  pleading  misnomer  after  answer. 
See  Debtor  and  Creditor,  1,  2. 

Transfers  of  corporate  property  constituting  fraud  of  creditors. 
See  Debtor  and  Creditor,  4. 

Suit  in  equity  by  creditor  against  stockholders  for  unpaid  subscriptions  —  fail- 
ure to  sue  within  two  years  excused  —  defaulting  subscribers  not  necessary 
parties. 

See  Debtor  and  Creditor,  6-12. 

Stockholder's  action  to  impress  a  trust  upon  property  held  by  another  corpo- 
ration—  examination  before  trial. 
See  Deposition,  6. 

Power  of  court  to  set  aside  election  of  directors  of  insurance  corporation  — 
by-laws  fixing  number  of  directors  —  rights  of  policyholders  —  former  directors 
hold  over  when  election  set  aside. 
See  Insurance,  2-6. 

Forfeiture  of  fire  insurance  policy  by  assignment  of  corporate  assets. 
See  Insurance,  10. 

When  amendment  to  correct  name  of  defendant  corporation  allowed  —  costs. 
See  Pleading,  2. 

Action  against  directors  for  accounting. 
See  Pleading,  6-8. 

Action  against  president  of  corporation  to  recover  moneys  expended  for  illegal 
purposes  and  upon  improvident  contracts  —  validity  of  election  ot  de  Jacio 
officer  immaterial. 

See  Pleading,  12-15. 

Action  for  general  accounting  against  president  of  insurance  corporation. 
See  Pleading,  16. 

Complaint  against  president  of  corporation  to  recover  moneys  obtained 
pursuant  to  conspiracy. 

See  Pleading,  17. 

Complaint  against  officer  of  insurance  corporation  for  conversion. 
See  Pleading,  18. 

Complaint  against  officer  of  insurance  corporation  for  damages  for  negligence. 
See  Pleading,  20. 

Trustee  cannot  attack  the  existence  of  cestui  que  trust  corporation  in  action  to 
settle  accounts  —  when  benevolent  corporation  entitled  to  take. 
See  Will,  12,  13. 

Trust  for  foreign  charitable  use  —  when  foreign  unincorporated  college  cannot 
take. 

See  Will,  14. 

Trust  for  educational  institutions,  etc . —  power  of  Supreme  Court  to  supervise 
gift  to  charitable  use. 

See  Will,  15-17. 

See  Building  Loan  Association. 

cosTa 

Wfien  separate  bills  allowable.  In  an  action  at  law  defendants  who  separately 
appear  and  answer  may  tax  separate  bills  of  costs  unless  it  be  shown  that  they 
are  united  in  interest  or  collusively  appear  by  separate  attorneys  in  bad  faith  for 
the  purpose  of  enhancing  the  costs. 
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COSTS—  Continued. 
Extra  allowaDce  affirmed.    Botoe  v.  Granger,  459. 

Extra  allowance  in  judgment  creditor's  action  discretionary. 
See  Debtor  and  Creditob,  17. 

Upon  amendment  to  correct  name  of  defendant  corporation. 
See  Pleading,  2. 

Upon  consolidation  of  actions  in  Supreme  Court  and  City  Court 
See  Practice,  8. 

C0X7NTEBCLAIM. 

See  Set-ofp,  generally. 

OOTTBT. 

Municipal  Court  of  Buffalo— power  of  jiutiee  to  grant  adfoummeni.  The  pro- 
visions of  the  Code  of  Civil  Procedure  relating  to  adjournment  of  cases  in 
Justices'  Courts  apply  to  the  Municipal  Court  of  the  city  of  BufEalo. 

While  a  case  may  not  be  adjourned  in  a  Justice's  Court  or  in  the  Municipal 
Court  of  Buffalo  against  objection  after  the  trial  has  been  commenced,  an 
adjournment  granted  in  order  to  allow  the  correction  of  a  commission  issued  to 
take  testimony  of  foreign  witnesses  is  proper  when  no  evidence  had  been  taken, 
but  merely  some  preliminary  objections  and  rulings  had  been  made.  WinquiU 
V.  Preston,  664. 

Decision  of  Qeneral  Term  res  ac^udicala  upon  subsequent  appeal  to  Appellate 
Division. 

See  Appeal,  2. 

Liquidating  agent  of  national  bank  may  be  sued  in  State  court  for  accounting. 
See  Banking,  8. 

Jurisdiction  of  State  court  in  action  to  set  aside  unlawful  transfer  by  bankrupt. 
See  Bankruptcy,  9. 

State  court  may  determine  validity  of  contract  to  procure  legislation. 
See  Contract,  4. 

Power  of  court  to  require  testamentary  trustees  to  exhibit  records  of  their  acts 
in  foreign  jurisdiction. 

See  Discovery,  1. 

Concurrent  jurisdiction  of  surrogate  and  Supreme  Court  on  accounting  by 
executor. 

See  Executor  and  Administrator,  2-6. 

Equitv  cannot  order  issuance  of  liquor  tax  certificates  after  improper  submis- 
sion of  local  option. 

See  Intoxicating  Liquor,  2. 

When  return  of  ^justice  of  the  peace  amended. 
See  Justice's  Court. 

Power  to  permit  amendment  of  complaint  to  bring  in  additional  defendants. 
See  Party. 

Power  of  Appellate  Division  upon  review  of  decision  of  Railroad 
Commissioners. 

See  liAiLROAD,  4. 

Foreign  trustee  subject  to  suit  in  State  court. 
See  Will,  1. 

Power  of  Supreme  Court  to  supervise  gift  to  charitable  use. 
See  Will,  17. 

See  Surrogate. 

COVENANT. 

Breach  of  covenant  for  quiet  enjoyment  by  refusal  of  possessioiu 
See  Landlord  and  Tenant. 

When  restrictive  covenant  against  offensive  trades  fails  through  altered 
character  of  neighborhood. 

See  Real  Property,  1. 
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1.  Forgery  in  third  degree — proof  necessary  to  eonvietum.  Oa  the  trial  of  an 
indictment  for  forgery  in  the  third  degree  under  section  615  of  the  Penal  Code 
for  willfully  omitting  to  make  true  entries  in  account  books  with  the  intent  to  con- 
ceal a  larceny,  it  is  not  necessary  that  the  prosecution  show  that  the  defendant 
himself  committed  the  larceny  concealed  by  the  false  entry.  Evidence  consid- 
ered and  judgment  of  conviction  affirmed.    People  Y.Curtiss,  259. 

2.  Trial  —  adjournment  refused.  The  granting  of  an  adjournment  of  a  trial  in 
a  criminal  action  is  in  the  sound  discretion  of  the  judge  which  will  not  be  inter- 
fered with  .unless  injustice  has  been  done,  it  is  not  reversible  error  to  refuse 
to  grant  an  adjournment  by  reason  of  the  absence  of  one  of  the  defendant's 
counsel  when  in  fact  a  carefully  prepared  defense  was  made  at  trial.    Id. 

8.  Same  —  cJiarge.  It  is  not  error  to  refuse  to  charge  that  the  fact  that  the 
defendant  did  not  flee  from  the  scene  of  his  crime  may  bo  considered  by  the  jury. 
Such  evidence  is  a  self-serving  declaration,  not  connected  with  the  res  gestm.     Id. 

4.  Habeas  corpus  —  w/wn  warrant  of  commitment  sufficient.  The  warrant  of 
commitment  of  one  convicted  of  crime,  except  in  capital  cases,  need  not  be 
signed  bv  the  judge  or  justice  who  pronounced  judgment  or  by  a  clerk  of  the 
court.  Under  section  486  of  the  Code  of  Criminal  Procedure  a  certified  copy  of 
the  judgment  as  entered  on  the  minutes  is  sufficient  warrant  for  the  execution 
of  judgment.     People  ex  rel.  Dauchy  v.  Pitts,  457. 

5.  Manslaughter  in  the  first  degree.  On  the  trial  of  an  indictment  for  man- 
slaughter, the  defendant  may  show  that  he  had  the  reputation  of  having  a 
qm^i,  peaceable  disposition,  and  it  is  not  necessary  to  show  his  general  reputa- 
tion.   People  V.  Van  Oaasbeek,  611. 

6.  Same — evidence  —  erroneous  exclusion  of  testimony  as  to  defendant* s  good 
character.  One  accused  of  crime  may  show  that  his  reputation  among  people 
who  know  him  best  is  such  as  rendered  it  improbable  that  he  would  be  guilty 
of  the  particular  crime  charged. 

As  evidence  of  good  character,  standing  alone,  may  create  a  reasonable  doubt 
of  guilt,  the  exclusion  of  such  evidence  is  reversible  error.    Id. 

7.  Burglary^  third  degree  —  evidence  —  errors  in  admission  of  evidence.  On  the 
trial  of  an  indictment  of  burglary,  third  degree,  it  is  error  to  allow  a  witness 
who  aided  in  the  burglary  to  testify  that  he  and  the  defendant  committed  other 
burglaries  wholly  disconnected  with  the  crime  in  question. 

Evidence  of  conversations  between  the  defendant  and  the  witness  relating 
to  other  unconnected  burglaries  is  not  admissible  to  show  an  unlawful  purpose*. 
People  V;  Dixon,  593. 

8.  Trial — comment  by  court.  When  the  district  attorney  has  stated  before  the 
jury  that  the  defendant's  attorney  had  made  improper  remarks  and  that  the  law 
which  throws  a  mantle  of  protection  around  the  defendant  sometimes  works 
injustice,  it  is  prejudicial  to  the  defendant  for  the  court  to  emphasize  the  dis- 
trict attorney*s  remarks  by  stating  that  the  defendant's  counsel,  if  dissatisfied, 
has  an  objection  and  exception  thereto. 

So,  too,  it  is  prejudicial  for  the  court,  when  the  jury  has  been  out  all  night 
without  being  able  to  agree,  to  state  that  if  agreements  cannot  be  had  in  that 
county  it  does  very  much  to  cause  unrest  in  the  administnitiou  of  the  law.    Id. 

9.  Grand  larceny,  second  degree  —  evidence  —  erroneous  admission  of  false  money 
found  in  possession  of  defendants.  On  the  trial  of  an  indictment  for  grand  larceny 
m  the  second  degree  in  stealing  the  plaintiff's  money  during  a  game  of  dice, 
it  is  error  to  admit  in  evidence  "phony  rolls"  (rolls  of  paper  surrounded  by  a 
genuine  bill  to  simulate  a  roll  of  money)  found  in  the  defendants'  possession  three 
months  after  the  alleged  larceny.     People  v.  Sinilie,  611. 

10.  Same  —  objection,  wlien  sufficient.  An  objection  to  evidence  connecting  the 
"phony  rolls"  with  the  defendants  sufficiently  apprises  the  trial  court  that  the 
objection  will  be  taken  to  the  rolls  and  it  cannot  subsequently  be  maintained 
that  no  objection  was  taken. 

Cross-examination  by  district  attorney  criticised.    Id. 

11.  Forgery  in  the  second  degree  —  indorsement  of  check  — judgment  of  conviction 
affirmed.  A  defendant  who  knowing  that  the  indorsement  of  the  payee  of  a 
check  has  been  forged,  deposits  the  same  in  his  private  bank  account  for  collection, 
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CBXME —  Continued. 

is  guilty  of  forgery  in  the  second  degree  under  the  provisions  of  sectlona  620,  621 

and  511  of  the  reual  Code. 

A  defendant  who  knows  that  the  check  was  obtained  from  the  drawer  in 
payment  of  a  debt  due  the  payee  and  that  the  indorsement  of  the  latter  is  forged, 
and  who  collects  the  money  thereon  is  guilty  of  an  intent  to  defraud  even 
though  he  intends  to  apply  the  proceeds  upon  an  alleged  claim  against  the  p»iy  ee. 
Pe&pU  V.  Mingey,  652. 

12.  Bobbery,  first  degree.  Evidence  given  on  the  trial  of  an  indictment  for 
robbery  in  the  first  degree  considered  and  judgment  of  conviction  affirmed. 
People  V.  McKenna,  766. 

13.  Forgery  in  first  degree  in  executing  and  uttering  false  deeds.  On  the  trial  of 
an  indictment  for  forgery  in  the  first  degree  in  forging  and  uttering  deeds  of  real 
property,  the  evidence  considered  and  judgment  ot"  conviction  affirmed.  Peojy.e 
V.  Browne,  793. 

14.  Saim  —  evidence  — person  whose  nanie  is  forged  need  not  be  produced  as  trtt- 
ness.  On  the  trial  of  an  indictment  for  frrgery  it  is  not  necessary  that  the  per- 
son whose  name  is  alleged  to  have  been  forged  be  produced  as  a  witness  and  tes- 
tify that  he  did  not  sign  the  paper  or  authorize  the  signature.  These  fact^  may 
be  proved  by  other  evidence.    Id. 

15.  Tnal — adjournment.  Criminal  trials  cannot  be  indefinitely  postponed 
because  the  defendant  asserts  that  he  has  a  material  witness  who  cannot  then  be 
produced.  To  obtain  an  adjournment  it  is  necessary  to  show  that  the  applicant 
has  not  been  guilty  of  neglect  and  that  it  is  probable  that  the  attendance  of  the 
witness  can  be  had  at  the  time  to  which  the  trial  is  proposed  to  be  deferred.     Id. 

16.  Forgery  — prior  conveyances  to  fictitious  grantees.  On  the  trial  of  an  indict- 
ment for  forging  a  deed,  evidence  of  various  conveyances  of  the  property  with 
which  the  defendant  has  been  connected  and  the  possible  fictitious  character  of 
the  grantees  is  competent  as  tending  to  show  that  the  defendant  was  engaged 
in  a  scheme  to  defraud,  which  finally  culminated  in  the  forged  conveyance. 

So,  too,  transactions  had  with  a  person  to  whom  the  forged  deed  was  given 
prior  to  and  leading  up  to  the  final  transaction  were  admissible. 
Charge  considered  and  approved.     Id. 

17.  Maintaining  public  nuisance  —  Jionse  for  abortion.  It  is  a  nuisance  for  a 
person  by  public  advertisement  to  invite  and  receive  persons  in  a  house  for  the 
purpose  of  abortion  and  a  conviction  mav  be  had  under  sections  385  and  387  of 
the  Penal  Code,  although  the  crime  oi  abortion  is  governed  by  section  294  of 
that  Code. 

Maintaining  such  an  institution  is  an  offense  against  public  decency,  apart  from 
the  crime  of  abortion.     People  v.  Hoffman,  862. 

Verdict  for  personal  injuries  cannot  be  based  upon  plaintiff's  earnings  in 
criminal  employment. 

See  Damages,  1. 

[For  table  containing  all  sections  of  the  Code  of  Criminal  Procedure  cited 
and  construed  in  this  volume  see  ante,  p.  xlv.] 

DAMAGES. 

1.  Negligence  —  verdict  cannot  be  based  on  plaintiffs  earnings  in  criminal  emvloy' 
ment.  What  a  person  earns  by  crime  cannot  be  made  a  basis  of  damage  for 
personal  injuries  occasioned  by  negligence. 

Thus,  in  action  for  damages  for  personal  injuries,  it  is  error  to  refuse  to 
instruct  the  jury  that  it  cannot  consider  the  plaintiff's  earnings  in  placing  bets 
for  a  bookmaker  as  a  basis  for  damage,  that  occupation  being  unlawful.  Murray 
V.  Interurban  Street  Railway  Co.,  35. 

2.  Sale  —  macliinei'y  not  adapted  for  specified  use — interest  on  unliquidated 
claim.  In  an  action  for  damages  based  on  the  failure  of  the  defendant  to  furnish 
machinery  adapted  to  manufacture  successfully  glazed  cotton  wadding,  an  allow- 
ance of  interest  upon  the  amount  of  damages  is  not  authorized  for  the  claim  is 
not  liquidated. 

The  value  of  labor  furnished  by  the  plaintiff  without  the  request  or  consent  of 
the  defendant  in  installing  the  defective  machinery  is  not  recoverable  as  an 
item  of  damage.    Munson  v.  Smith  Woolen  Machinet*y  Co.,  398. 
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8.  8anie  —  measure  of  damages  of  vendee.  When  in  order  to  effect  the  install- 
ment of  the  machinery  the  plaintiff  handed  his  mill  over  to  the  defendant  and 
lost  the  use  thereof,  the  plaintiff  may  recover  the  loss  of  rental  value  when  the 
machinery  turns  out  to  be  defective  for  the  purpose  contemplated. 

Although  the  contract  relieved  the  defendant  from  damages  for  any  delay 
caused  by  striliLes,  it  is  not  entitled  to  the  benefit  of  such  clause  when  the 
machinery  installed  was  not  adapted  for  the  use  contemplated. 

Moreover,  such  defendant  failing  to  furnish  proper  machinery  cannot  have 
advantage  of  delay  caused  by  changes  in  the  plan  made  by  the  request  of  the 
plaintiff. 

Although  the  instalhnent  of  the  machinery  required  only  the  reconstruction 
of  part  of  the  machinery  of  the  mill,  the  plaintiff  may  recover  the  rental  value  of 
the  entire  mill  if  it  were  made  useless  during  the  period  of  construction,  so 
that  no  other  business  could  be  carried  on.    Id. 

4  Stme  —  evidence  —  rental  value  of  mill  property.  However,  the  proof  of  the 
rental  value  of  the  mill  cannot  be  given  by  a  witness  whose  information  as  to 
the  horse  power  used  was  bused  wholly  upon  hearsziy  and  who  was  not  acquainted 
with  the  manufacture  of  glazed  co'ton  wadding  contemplated,  and  who  actually 
bases  his  valuation  upon  the  profit  to  be  made. 

Rentiii  value,  when  taken  as  the  measure  of  damages,  excludes  consideration 
of  the  cost  of  maintenance  and  a  fair  return  for  the  money  invested  because  of 
uncertainty.    Id. 

Interest  on  recovery  for  breach  of  contract. 
See  Contract,  8. 

Upon  completion  of  building  contract  by  owner  — estimated  profits  offset. 
See  CoNTUACT,  9-11. 

New  trial  granted  for  failure  of  court  to  instruct  as  to  measure  of  damages. 
See  Contract,  15. 

In  condemnation  proceedings. 

See  Eminent  Domain,  generally. 

Erroneous  assessment  of  damages  based  upon  affidavit  of  plaintiff. 
See  Evidence,  5. 

Restricted  to  allegation  of  injury  —  loss  of  wife's  services. 
See  Negligence,  2. 

Injury  to  horse  and  wagon  by  collision  with  automobile. 
See  Negligence,  13. 

Failure  to  show  whether  injuries  resulted  from  accident  or  surgical  operation. 
See  Negligence,  24. 

Upon  unauthorized  sale  of  stock  by  broker. 
See  Principal  and  Agent,  8. 

For  ejectment  from  street  car  after  refusal  to  accept  transfer. 
See  Railroad,  1. 

Upon  breach  of  contract  to  deliver  lumber — erroneous  proof. 
See  Sale,  3. 

DEBTOR  AND  CREDITOB. 

1.  Creditor  8  fiction  t>  attablisk  lien  onpropei'ty  assigned  hy  debtor  —  wTien  plain- 
tiff lias  exhausted  legal  remedy.  When  a  corporation  doing  business  under  a  name 
not  its  own  has  answered  under  that  name  in  an  action  against  it  without  plead- 
ing a  misnomer,  it  cannot  in  a  subsequent  judgment  creditor's  action  against 
its  assignee  contend  tliat  the  plaintiff  had  not  exhausted  his  legal  remedy,  or 
that  the  execution  returned  unsatisfied  was  not  an  execution  against  the  corpora- 
tion.    McNeal  v.  Hayes  Machine  Co.,  Incorporated,  130. 

2.  Estoppel — failure  of  corporation  to  plead  misnomer  in  abatement.  When  a 
defendant  answers  without  pleading  su(;h  misnomer  or  questioning  the  correct- 
ness of  its  corporate  name,  it  is  estopped  from  thereafter  denying  that  it  was 
sued  by  its  correct  name. 

When  a  party  is  known  hy  different  names  he  may  be  sued  under  either  without 
an  alias,  which^  rule  applies  to  corporations  as  well  as  individuals.    Id, 
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8.  Part!/.  When  a  jud^meDt  creditor's  action  is  not  brought  to  set  aside  a 
transfer  of  property  by  a  debtor  but  merely  to  assert  a  lien  upon  property  trans- 
ferred through  two  successive  assignees,  the  first  assignee  is  not  a  necessary 
party.    Id, 

4.  Facts  sliowing  fraud.  Evidence  showing  successive  transfers  of  corporate 
property  to  an  individual  and  another  corporation  managed  by  the  same  officers 
considered,  and 

Held,  that  the  transactions  constituted  a  constructive  fraud  against  creditors 
and  that  the  property  was  subject  to  an  equitable  lien.    Id, 

5.  Judgment  creditor's  action  to  reach  trust  fund — when  eompiaint  state$  cause 
of  auction.  In  a  judgment  creditor's  action  against  trustees  holding  property  for 
the  debtor  it  was  alleged  that  under  the  will  the  trustees  were  empowered  in 
their  discretion  to  pay  the  debtor  such  sum  as  was  necessary  for  his  support; 
that  the  sum  allowed  by  the  trustees  was  excessive,  and  that  the  balance  of  the 
debtor's  income  was  applicable  to  the  judgment;  that  there  had  already  accrued 
from  such  sur))lus  income  a  large  amount  of  money  remaining  in  the  trustees' 
hands  not  paid  to  the  debtor,  and  that  the  trustees  have  received  and  now 
retain  moneys  in  trust  for  the  use  of  the  debtor  applicable  to  the  payment  of 
his  debts. 

Held,  that  the  complaint  stated  a  good  cause  of  action; 

That  as  the  answer  did  not  allege  that  the  whole  of  the  amount  set  apart  for 
the  support  of  the  debtor  had  been  paid,  and  that  no  part  of  it  remained  in 
the  possession  of  the  trustees,  it  was  subject  to  demurrer.  Uerts  Brothers  v. 
Tiffany,  215. 

6.  Suit  in  equity  by  creditor  against  stockholders  for  unpaid  subscriptions — 
defaulting  subscribers  not  necessaiy  parties.  In  a  creditor's  action  against  stock- 
holders of  an  insolvent  corporation  to  recover  sums  unpaid  upon  their  stock  sub- 
scriptions, subscribers  who  never  paid  the  ten  per  cent  essential  to  make  them 
stockholders-are  not  necessary  parties. 

Neither  is  it  necessary  to  join  subscribers  whose  subscriptions  have  been 
declared  forfeited  by  resolution  of  the  board  of  directors.    Ford  v.  Chase,  605. 

7.  Pleading.  Acoraplaint  excusing  the  joinder  of  parties  whose  subscriptions 
are  forfeited  need  not  allege  the  details  essential  to  the  declaration  of  forfeiture 
by  the  directors  pursuant  to  section  43  of  the  Stock  Corporation  Law,  such  facts 
being  merely  evidential.     Id. 

8.  Same  —  sufficient  allegation  of  promise  to  pay  for  stock.  When  the  creditor 
alleges  that  the  entire  capital  stock  was  subscribed  and  that  the  several  defend- 
ants named  subscribed  for  and  agreed  to  take  shares  of  capital  stock  as  specific- 
ally set  forth  and  that  certain  specified  sums  on  the  subscription  are  due  and 
unpaid  by  each  defendant  respectively,  there  is  a  sufficient  allegation  of  an 
agreement  to  pay,  and  the  complaint  is  not  open  to  the  objection  that  part  of 
the  stock  may  have  been  paid  for  in  property  or  labor.    Id. 

9.  Novation.  When  a  corporation  assumes  the  contract  of  a  vendee  of  lands 
and  agrees  to  pay  the  consideration  to  the  vendor,  it  assumes  the  debt  and 
becomes  the  debtor  of  the  vendor  within  the  purview  of  section  54  of  the  Stock 
Corporation  Law.     Id. 

10.  Wlicn  debt  of  corporation  payable  within  two  years.  Although  by  section  55 
of  the  Stock  Corporation  Law  a  stockholder  is  not  personally  liable  for  debts 
of  a  corporation  not  payable  within  two  years  from  the  time  contracted,  nor 
unless  an  action  for  collection  shall  be  brought  within  two  years  after  the  debt 
becomes  due,  yet  when  in  1903  a  corporation  assumed  the  obligations  of  a  vendee 
under  a  contract  to  sell  lands  made  in  1902,  the  consideration  to  be  paid  in  1904, 
the  liability  of  the  corporation  for  the  debt  matures  within  the  statutory  period, 
for  the  agreement  assuming  the  debt  is  an  independent  agreement  creating  a 
new  obligation.  The  purpose  of  the  statute  is  to  prevent  the  extension  of 
credit  to  a  corporation  for  a  longer  period  than  two  3^ears  and  should  not  be  so 
construed  as  to  include  the  time  a  debt  was  running  preceding  the  date  when 
the  corporation  assumed  it.     Id. 

It.  Failure  to  bring  suit  excused  by  injunction.  A  failure  to  bring  suit  against 
stockholders  within  two  years  as  required  by  said  section  55  is  excused  when  all 
actions  were  enjoined  on  the  appointment  of  a  receiver.    Id, 
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12.  WJien  legal  action  not  prerequisite  to  suit  in  equity/.  When  a  complaint  in 
a  creditor's  action  alleges  the  insolvency  of  the  corpomtion,  its  dissolution,  the 
conversion  of  its  assets  into  money  and  the  inadequacy  of  the  same  to  pay  the 
dehts,  it  is  not  necessary  for  the  creditor  to  exhaust  his  legal  remedy  against 
the  corporation.    Id, 

13.  Judgment  creditor's  action  in  affirmance  of  deed  of  trust  for  benefit  of  credit- 
ors —  evidence  — judgment  roll  admissible  agaimt  trustee  to  establish  debt.  In  an 
action  by  a  Judgment  creditor  against  trustees  holding  property  under  a  deed  of 
trust  made  b^  the  debtor  to  pay  creditors,  the  judgment  roll  in  the  action  by  the 
creditor  against  the  debtor  is  admissible  as  proof  of  the  indebtedness  to  the 
plaintiff  if  the  claim  accrued  prior  to  the  execution  of  the  deed.  Nicholas  v. 
Lord,  800. 

14.  Same  —  party.  The  validity  of  a  claim  existing  at  the  time  of  the  execution 
of  the  trust  deed  may  be  established  by  an  action  subsequently  brought  without 
making  the  trustee  a  party  defendant.  The  trustee  is  a  proper  but  not  neces- 
sary party  to  such  action,  and,  even  though  not  a  party,  the  judgment  is  binding 
upon  him  in  the  absence  of  fraud  or  collusion.    Id, 

15.  Same — judgment  roU,  Such  judgment  roll  is  res  adjudieata  as  to  any 
material  findings  of  fact  therein  which  facts  may  be  used  as  evidence  between 
the  parties  and  their  privies,  although  the  creditor  suing  the  debtor's  ti'ustee 
as  aforesaid  may  not  be  entitled  to  recover  the  total  amount  of  the  judgment.    Id, 

16.  Same  —  release  of  alleged  claims  by  dthtor  admissible  to  disprove  offset.  The 
judgment  creditor  had  formerly  been  in  partnership  with  the  judgment  debtor, 
and  had  obtained  his  judgment  in  an  action  for  a  partnership  accounting.  The 
debtor  had  brought  a  subsequent  action  to  assert  his  claim  to  certain  lands  used 
In  the  partnersliip  business,  which  action  was  discontinued,  he  executing  a  release 
of  all  claims  upon  the  lands. 

Held,  that  the  release,  although  executed  subsequent  to  the  debtor's  deed  of 
trust  for  the  benefit  of  creditors,  was  admissible  in  the  judgment  creditor's 
action  against  the  trustee  to  show  both  that  the  creditor's  former  action  was 
not  compromiseil  in  the  settlement  of  the  action  by  the  debtor,  and  also  that 
any  claim  that  the  debtor  had  against  the  creditor  on  account  of  said  lands 
was  adjusted  and  satisfied; 

That  such  release  was  not  objectionable  evidence  on  the  theory  that  it  was  an 
admission  or  declaration  of  the  grantor  after  the  execution  of  the  trust  deed. 

Held,  further,  that  the  debtor's  cause  of  action,  if  any,  against  the  creditor, 
not  being  assigned  to  the  former's  trustee,  the  debtor  alone  had  a  right  to  offset 
the  same  against  the  creditor.    Id, 

17.  Same  —  extra  allowance.  In  such  creditor's  action  the  court  in  its  discretion 
may  grant  an  extra  allowance.    Id. 

18.  Same  —  parties  — when  other  creditors  necessary  parties.  Where  a  judg- 
ment creditor's  action  is  brought  in  his  own  behalf  and  in  behalf  of  other  cred- 
itors, if  any,  in  atiirmance  of  a  deed  of  trust  and  to  recover  thereunder  his  pro 
rata  share  of  the  trust  property,  a  judgment  for  the  plaintiff  alone  is  not  warranted 
when  there  is  no  proof  as  to  the  non-existence  of  other  claims  upon  the  fund. 
There  should  be  a  reference  and  notice  given  affording  other  creditors  an  oppor- 
tunity to  become  parties.    Id. 

Action  by  receiver  to  set  aside  assignment  of  trade  marks  as  in  fraud  of 
creditors. 

See  Assignment,  1-3. 

Relation  between  bank  and  depositor. 
See  Banking,  1. 

Secured  creditor  entitled  to  preference  to  amount  of  security  released. 
See  Bankbuptcy,  %, 

When  deed  executed  by  spendthrift  creating  trust  for  his  own  benefit  not 
procured  by  fraud. 

See  Tbust,  1-8. 

See  Real  Propkbty,  generally. 
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When  "  celebrating"  has  libelous  meaning. 
8te  Libel,  2. 

DEMTTRREB. 

Appeal  from  judgment  on  demurrer  brings  up  the  propriety  of  order  on  which 
it  is  founded. 

See  Appeal,  1. 

Review  of  decision  holding  complaint  insufficient  when  Issue  was  raised  by 
demurrer  to  the  answer  —  truth  of  allegations  of  answer  not  considered. 
See  Attorney  and  Client,  4. 

See  Pleading,  generally. 

DEPOSITION. 

1.  Practice — examination  before  trial  to  prove  partnersfiip  of  dtfendanti.  When 
the  complaint  alleges  and  the  answer  denies  that  the  defendants  were  doing  busi- 
ness as  copartners  and  the  plaintiff  shows  that  the  defendants  have  filed  a  cer- 
tificate in  the  county  clerk's  office  stating  that  they  intended  to  do  business  under 
the  firm  name  alleged,  the  plaintiff  is  entitled  to  examine  the  defendants  before 
trial  to  prove  that  fact. 

That  the  plaintiff's  allegation  as  to  the  partnership  of  the  defendants  was  not 
upon  information  and  belief  or  that  he  had  personal  knowledge  of  the  fact  does 
not  justify  the  court  in  refusing  an  examination  before  trial. 

The  Appellate  Division  is  committed  to  a  construction  of  ^sections  870  and 
872  of  the  Code  of  Civil  Procedure  which  will  permit  a  party  to  an  action  to 
take  the  deposition  of  an  adverse  party  where  it  is  apparent  that  his  evidence 
will  be  material  at  the  trial  of  the  action.    Istok  v.  SencUrliiig,  162. 

2.  W^ien  examinati  m  upon  interrogatories  matter  of  right.  In  the  absence  of 
bad  faith  the  provision  of  section  889  of  the  Code  oi  Civil  Procedure  requiring 
the  issuance  of  a  commission  upon  interrogatories  is  mandatory.  All  that  is 
necessary  to  show  upon  a  motion  for  such  commission  is  that  the  action  is  one 
mentioned  under  section  888  of  the  Code  of  Civil  Procedure  and  that  the  testi- 
mony of  one  or  more  witnesses  not  within  the  State  is  material  to  the  applicant. 
Oakes  v.  Riter,  772. 

8.  Same — party.  The  commission  may  in  a  proper  case  issue  to  examine  a 
party  as  well  as  a  witness.    Id, 

4.  Examination  of  party  before  trial.  Although  under  the  present  rule  in  the 
first  department  a  party,  in  the  absence  of  btyd  faith  or  abuse  of  process,  is 
entitled  to  examine  his  adversary  before  trial  as  to  facts  which  are  material  to 
the  issue  of  which  he  has  knowledge  and  to  take  his  deposition  for  use  on  the 
trial,  yet  on  the  application  it  must  be  shown  that  material  issues  are  involved 
of  which  the  party  sought  to  be  examined  has  knowledge,  and  this  must  be 
established  not  by  mere  assertion  of  the  affiant's  conclusions  but  by  allegations  of 
facts  from  which  the  justice  to  whom  the  application  is  made  can  himself  draw 
the  necessary  conclusions.     Grant  v.  Greene^  850. 

5.  Same  —  reference  to  unverified  complaint.  The  affidavit  in  order  to  establish 
the  nature  of  the  action  and  the  claims  which  the  plaintiff  asserts  may  make 
reference  to  an  unverified  complaint  which  is  attached  to  and  made  part  thereof. 
Id, 

6.  Same  —  siockJiolder's  action  to  impress  a  trust.  In  a  stockholder's  action  to 
obtain  a  decree  adjudging  that  another  corporation  holds  legal  title  to  property 
in  trust  for  the  stockholder's  company  and  for  an  accounting,  an  examination 
before  trial  of  the  officer  of  the  alleged  trustee  may  be  had  when  the  complaint 
shows  that  the  plaintiff  may  not  be  able  to  secure  his  attendance  at  trial;  that  he 
is  the  only  living  person  having  full  knowledge  of  the  facts  necessary  to  prove 
the  plaintiff's  case;  that  although  he  has  been  examined  in  other  notions  and  has 
made  admissions  which  go  to  prove  the  allegations  of  the  complaint,  such  admis- 
sions C'lnnot  be  usetl  against  the  other  defendants,  and  that  he  has  knowledge 
of  the  specific  facts  and  circumstances  as  to  which  the  examination  is  sought, 
etc.,  and  that  the  plaintiffs  intend  to  call  him  on  trial  as  their  principal  witness. 
Id. 

7.  Wfienmovinq  afJUdant  snifiri^nt.  The  affidavit  on  an  application  for  exami- 
nation of  a  party  before  trial  need  only  allege  the  necessary  facts;  it  need  not 
state  the  evidence  tending  to  prove  those  facts.    Id, 
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8.  Examination  of  party  before  trial  cannot  be  used  to  obtain  dite  service  on  code- 
femlant,  A  plaintiff  is  uot  entitled  to  the  examination  of  the  officers  of  a  defend- 
ant corporation  before  trial  ior  the  mere  purpose  of  finding  out  upon  whom 
the  summons  can  be  served  to  obtain  jurisdiction  of  another  defendant  cor- 
poration.    Grant  v.  Greene  Consolidated  Copper  Co.,  853. 

9.  Practice  —  nature  of  ex  parte  motion  not  changed  by  informal  appearance  of 
respondent.  When  on  an  ex  parte  application  to  vacate  an  order  for  the  exami- 
nation of  a  defendant  before  trial,  the  court  requires  the  defendant  to  give 
informal  notice  to  the  plaintiff,  the  motion  is  not  turned  into  one  made  upon 
notice  so  that  the  refusal  of  the  justice  to  vacate  the  order  ex  parte  is  a  bar  to  a 
subsequent  motion  upon  formal  notice.    Id. 

When  affidavit  of  president  may  be  used  as  evidence  against  a  corporation. 
See  Corporation,  8. 

Erroneous  assessment  of  damages  based  upon  affidavit  of  plaintiff. 
See  Evidence,  5. 

DISCOVERY. 

1.  Of  booki  a  fid  papers  —  wJien  court  has  jurisdiction  to  require  testamentary 
truMtees  to  exhibit  their  accounts.  When  trustees  and  executors  holding  property 
in  this  State  and  in  foreign  jurisdictions  bring  an  action  in  the  courts  ot  this  State 
asking  a  construction  of  the  will  and  a  compromise  agreement  made  by  the. 
devisees,  and  pniy  for  leave  to  sell  real  estate  upon  the  ground  that  the  sale  is 
necessary  for  a  proper  distribution  under  the  will,  the  court  has  jurisdiction  to 
compel  tliem  to  allow  a  discovery  and  inspection  of  the  records  of  the  estate  on  a 
motion  of  interested  parties,  in  order  that  the  exact  situation  may  be  made  clear. 

The  inspection  may  include  an  inspection  of  the  books  and  papers  in  foreign 
countries  pertaining  to  the  estate.     Muller  v.  City  of  Philadelphia,  276. 

2.  Inspection  of  books  and  papers  —  when  former  order  of  inspection  not  a  bar  to 
subsequent  application.  When  on  a  motion  to  obtain  an  inspection  of  an  affidavit 
it  appeared  that  two  affidavits  have  beon  made  in  different  cities  and  contain 
different  allegations,  the  granting  of  a  motion  for  the  inspection  of  one  affidavit 
is  not  res  (tdjudicnta  requiring  that  an  inspection  of  the  other  affidavit  should  be 
denied.     Memphis  Trotting  Association  v.  Smathers,  862. 

DOMESTIO  RELATIONS. 

See  HusBANo  and  Wife. 
See  Parent  and  Child. 

DOWEB. 

Deed  of  widow  as  sole  devisee  conveys  only  her  dower  right  when  child  was 
born  after  making  of  will. 
See  Payment. 

BTTRESS. 

Counterclaim  alleging  duress  by  pursuance  of  a  legal  remedy  is  demurrable. 
See  Sale,  7. 

Burden  of  proof  to  establish  will  where  testator's  physician  is  sole  beneficiary. 
See  Will,  8. 

EASEMENT. 

When  maintenance  of  railroad  viaduct  does  not  reduce  rental  value. 
See  Eminent  Domain,  3. 

Measure  of  damages  to  easements  by  enlargement  of  viaduct. 
See  Eminent  Domain,  6. 

Grantee  takes  subject  to  easement  in  light  and  air  created  by  deed. 
See  Real  Property,  11. 

When  abutting  owners  entitled  to  damage  for  easements  over  street  although 
fee  m  another. 

i8ee  Tax,  4. 
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EUSCnON. 

Power  of  court  to  set  aside  election  of  directors  of  insurance  corporation -— 
former  directors  bold  over  when  election  set  aside  —  when  notice  insufficient. 
See  bisuKA^CE,  2-6. 

ELECTION  LAW. 

Mandamus  direeltJig  recount  ofTotei — petition  must  state  particular  districts  in 
whicJi  ballots  were  improperly  counted.  In  a  petition  for  mandamus  under  section 
114  of  the  Election  Law  to  obtain  a  recount  of  ballots  which  were  counted 
although  marked  for  identification  and  other  ballots  which  were  rejected  as 
void,  the  petitioner  must  state  the  particular  election  districts  in  which  the  facta 
stated  appeared  upon  the  certified  return.  A  general  allegation  that  in  the  cer- 
tified original  returns  of  the  canvass  of  tlie  vote  in  all  the  election  districts 
of  the  city,  such  ballots  appeared  is  not  such  compliance  with  the  statute  as 
Justifies  the  issuance  of  a  mandamus  to  include  all  the  election  districts  of  the 
city.     Matter  of  Ordicay,  386. 

ELECTION  OF  BEMEDIES. 

By  legatees  in  suing  tmnsferce  of  a  joint  legatee  for  an  accounting. 
See  Executor  and  Administrator,  13. 

Remedies  of  lienor  where  bond  has  been  given  to  discharge  mechanic's  lien. 
See  Lien,  3. 

Filing  of  mechanic's  lien  inconsistent  with  claim  of  title. 
See  Sale,  2. 

EMINENT  DOMAIN. 

1.  Taking  property  for  opening  of  Morris  avenue,  dty  cf  JSTew  York  —  award 
c/iargeable  with  deficienof  judgment  on  foreclosure.  Upon  the  foreclosure  of  a 
mortgage  upon  lands  which  have  been  taken  for  a  city  street,  the  lien  of  the 
mortgage  covers  so  much  of  any  damage  awarded  in  the  condemnation  proceed- 
ings as  is  necessary  to  make  good  the  deficiency. 

The  balance  of  the  award  above  the  payment  of  the  deficiency  judgment 
should  be  paid  to  trustees  holding  the  lauds  for  the  benefit  of  persons  having 
mechanics'  liens  thereon  at  the  time  they  were  taken  by  the  city.  Matter  of 
Mayor  {Morris  Avenue),  117. 

2.  Same — interest  —  taxes  adeeming  after  taking  of  property  not  ehargedtile 
against  award.  The  right  to  compensation  vests  in  the  owners  as  a  personal 
right  at  the  moment  of  the  taking  of  the  property  and  interest  begins  to  run 
from  that  date  upon  any  award  which  may  be  made  thereafter. 

But  sums  due  for  taxes  and  assessments  levied  after  the  city  became  owner 
should  not  be  deducted  from  the  award. 

When  such  taxes  have  been  improperly  withheld  the  person  entitled  to  the 
award  will  not  be  remitted  to  a  proceeding  against  the  comptroller  to  recover 
the  moneys,  but  the  question  may  be  disposed  of  in  the  condemnation  proceeding. 
Id, 

8.  Injury  to  easements  by  railroad  viaduct — failure  to  shmo  damage.  In  an 
action  to  recover  damages  to  the  rental  value  of  premises  by  the  maintenance 
of  a  railroad  viaduct  in  Park  avenue  in  the  city  of  New  York,  it  appeared 
that  there  had  been  no  diminution  in  the  rental  value  of  the  upper  portion 
of  the  building,  and  that  the  vacancy  of  the  lower  portion  antedated  the  period 
for  which  damage  was  clairued,  and  was  not  caused  by  the  building  of  the 
viaduct  but  by  the  passage  of  the  Raines  I^w,  which  affected  the  value  of  the 
premises  for  saloon  purposes.     On  all  the  evidence. 

Held,  that  an  award  of  damages  was  not  warranted.  Bremer  v.  New  York 
Central  d;K  B.  R.  R.  Co.,  139. 

4.  Injury  to  easements  by  Park  avenue  viaduct  in  city  of  New  York  —  limitation 
of  action — pfrior  action  discontinued  ins^iffident  to  intei-rupt  acquisition  of  ease- 
ment by  adverse  user.  The  running  of  the  [leriod  of  twenty  years  whereby  a  rail- 
road may  acquire  the  right  to  maintain  its  structures  in  front  of  adjoining  prop- 
erty by  adverse  user  is  not  stopped  by  the  bringing  of  a  prior  action  for  an 
Injunction  if  the  action  was  discontinued. 

The  rule  that  the  bringing  of  nn  action  which  is  subsequently  discontinued  does 
not  interrupt  the  running  of  the  Statute  of  Limitations  applies  equally  to 
cases  of  prescriptive  rights  obtained  by  adverse  user.  Ibetsr  ▼.  New  York  Gm- 
^raliSbM  B.R,  R,  Co,,  148. 
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5.  Same  —  vieanure  of  damctgtsfor  enlai'gement  ofpiaduct.  But  although  a  right 
to  damages  caused  by  reason  of  structures  imiintained  for  twenty  years  may  be 
lost,  yet,  when  new  structures  are  added  to  those  already  in  existence,  the  owner 
may  recover  the  net  difference  in  money  between  the  effect  of  new  and  old 
structure  while  in  actual  use  less  the  benefit  conferred  by  the  latter  and  also  the 
damage  inflicted  by  the  temporary  work  during  the  period  of  user. 

A  defendant  railroad,  however,  is  not  liable  for  the  acts  of  the  board  of  Park 
avenue  improvement  in  the  city  of  New  York  while  the  viaduct  on  that  avenue 
Wiis  in  the  possession  of  the  board  for  the  purposes  of  construction.    Id, 

6.  Same  —  constitutional  law  —  statute  autliorizing  viaduct  not  unconstitntional. 
The  statutes  requiring  change  in  the  viaduct  structure  in  Park  avenue  are  not 
uncon:^titutional,  and  in  an  action  against  the  railroad  by  a  private  owner  for 
damages  caused  by  such  structure,  it  is  error  to  exclude  evidence  of  said  stat- 
utes and  the  contracts  between  the  Park  avenue  board  and  the  contractors  for 
work  done  in  pursuance  thereof.    Id, 

7.  Compensation  for  taking  building  erected  after  proceeding  is  commenced. 
As  the  title  to  real  estate  remains  in  the  owner  until  it  is  actually  taken  b^  emi- 
nent domain,  the  owner  may  recover  compensation  for  the  taking  of  buildings 
erected  *  thereon  by  him  after  the  beginning  of  the  condemnation  proceedings, 
even  though  they  were  built  for  the  purpose  of  recovering  compensation  from 
the  city.     Matter  of  City  of  New  York  {Bnggs  Avenue),  224. 

8.  Same  —  measure  of  compensation  tlierefor.  The  question  of  good  or  bad  faith 
iu  moving  a  building  to  the  land  for  the  purpose  of  securing  compensation  is  imma- 
terial, but  in  makmg  the  award  the  commissionera  may  consider  the  cost  of 
aj^ain  moving  the  building  back  on  portions  of  the  property  not  taken.    Id. 

9.  Appraisal  of  lands  on  condemnation  —  erroneous  valuation  —  evidence  of  value. 
The  award  of  commissioners  of  estimate  and  appraisal  for  lands  taken  by  the 
city  of  New  York  by  eminent  domain  considered  and  confirmation  refused. 

On  the  appraisal  of  such  land  it  is  error  to  exclude  evidence  of  the  actual  rents 
received  upon  the  question  of  value.  The  rental  of  improved  realty  is  relevant 
on  the  question  of  fee  value. 

It  is  error  to  consider  evidence  of  what  unimproved  property  would  earn  if 
apartment  houses  were  built  thereon,  as  it  involves  elements  of  uncertainty 
and  speculation. 

On  the  question  of  value  it  may  be  shown  how  much  the  market  Value  of  a  lot 
is  enhanced  by  a  building  thereon,  but  evidence  of  the  structural  cost  of  the 
building  is  not  competent.  Matter  of  City  of  New  York  (Blackwell's  Island 
Bridge),  272. 

10.  TricU  —  restriction  upon  redirect  examination.  It  is  error  to  allow  expert 
witnesses  upon  redirect  examination  to  testify  in  regard  to  sale  of  pieces  of 
property  about  which  they  had  not  been  interrogated  on  cross-examination.    Id. 

11.  Condemnation  of  leasehol'l  interest  — when  tenant  entitled  to  compensation  for 
fixtures  taken.  On  the  condemnation  of  property,  a  tenant  under  a  lease  entitling 
him  to  renewals  is  entitled  to  compensation  for  the  taking  of  such  permanent 
machiuery  as  has  been  built  into  the  building  and  used  in  connection  with  the 
leisehold  for  business  purposes  and  which  has  little  or  no  value  when  separated 
from  the  property. 

A  tenant's  right  of  renewal  is  appurtenant  to  the  property  and  when  destroyed 
on  condemnation  the  tenant  is  entitled  to  compensation  therefor. 

On  condemnation  commissioners  should  specify  in  their  report  the  specific 
property  for  which  the  award  is  made.  Matter  of  City  of  New  York  (Noi'th  River 
Water  Front),  865. 

EICPLOYEBS'  LIABILITY  ACT. 

See  Master  and  Servant,  generally. 

BaXJITY. 

One  seeking  equity  must  come  with  clean  hands. 
See  Assignment,  3. 

Suit  by  creditor  against  stockholders  for  unpaid  subBcriptions  —  when  legal 
action  not  prerequisite. 

See  Debtor  and  Creditor,  ft-12. 
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EaTJITY  —  Continued, 

Equity  cannot  order  the  issuance  of  liquor  tax  certificates  after  improper  sub- 
mission of  local  option. 

See  Intoxicating  Liquor,  2. 

When  partition  agreement  resting  in  parol  enforceil. 
See  Partition. 

Allegation  that  various  transactions  were  part  of  a  scheme  to  defraud  creditors. 
See  Pleading,  10. 

Action  for  general  accounting  against  president  of  insurance  corporation. 
xSij5  Pleading,  16. 

Main  issues  should  be  determined  by  court  before  reference  ordered. 
See  Practice,  8. 

Power  of  court  to  compel  reference  to  determine  equitable  performance  of  con- 
tract to  convey  lands. 

See  Real  Property,  15. 

When  assignee  of  unmatured  claim  by  insolvent  takes  subject  to  set-off. 
See  Set- OFF. 

Equitable  reconversion  of  proceeds  of  sale  of  real  property  by  executor! 
See  Will,  4. 

See  Accounting. 
See  Conversion, 
See  Injunction. 
See  Specific  Performance. 

ESTOPPEL. 

Erroneous  charge  as  to  estoppel  of  depositor  upon  payment  by  bank  to  wrong 
person. 

See  Banking,  2. 

When  question  of  estoppel  from  asserting  title  after  sale  of  property  under 
execution  is  for  jury. 

See  Conversion,  4,  5. 

Estoppel  of  receiver  by  acts  of  corporation. 
See  Corporation,  8. 

Corporation  estopped  from  pleading  misnomer  after  answer. 
See  Debtor  and  Creditor,  1,  2. 

Failure  to  file  contract  of  conditional  sale  —  vendor  estopped  from  asserting 
title  again:  t  purchaser  from  vendee. 
See  Sale,  4. 

EVIDENCE. 

1.  When  fact  that  defendant  was  insured  may  he  slioton  as  bearing  upon  the  nature 
of  contract  with  plaintiff.  Although  it  has  been  held  in  a  former  trial  of  an  action 
to  recover  compensation  for  services  in  saving  a  stranded  vessel  that  the  fact 
that  the  owners  had  insurance  upon  the  vessel  cannot  be  shown,  yet  when  on  a 
new  trial  there  is  a  question  as  to  whether  there  was  a  contract  for  work,  labor 
and  services  of  which  the  State  courts  had  jurisdiction  or  whether  the  plaintiff 
was  acting  solely  as  salvor,  in  which  case  Federal  jurisdiction  was  exclusive,  it 
may  be  shown  that  a  bill  of  services  rendered  by  the  plaintiff  was  presented  by 
the  defendants  to  the  insurance  company  as  a  basis  of  damage  when  proof  was 
admitted,  without  objection,  that  there  was  insurance  on  the  vessel,  for  the 
retention  of  such  bill  bore  directly  upon  the  question  of  the  nature  of  the  con- 
tract, as  an  admission  of  indebtedness,  and  as  affecting  the  credibility  of  the 
defendants.     Men'itt  d  Ghapnian  Derrick  <fc  Wrecking  Co,  v.  Tice,  123. 

2.  Parol  evidence  to  show  that  iDntten  contract  of  sale  was  conditional.  Although 
parol  evidence  is  admissible  to  show  that  a  writing  which  is  in  form  a  complete 
contract  was  not  to  become  binding  until  the  performance  of  a  condition  prece- 
dent resting  in  parol,  the  evidence  should  be  confined  strictly  to  the  condition. 
The  rule  does  not  admit  general  conversations  had  at  the  time  of  the  execution 
of  the  contract,  or  the  general  circumstances  under  which  it  was  executed, 
Qilroy  v.  EversonHiekok  Go,,  783. 
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3.  Supplementary  proceedings  —  when  seller  and  receiver  in  supplementary  pro- 
ceedings estopped  from  claiming  title.  When  chattels  have  been  sold  and  deliv- 
ered and  the  purchaser  has  resold  the  chattels  for  value  without  the  original 
owner  ever  having  sought  to  retake  the  property  upon  the  ground  that  title  had 
not  passed  because  an  alleged  condition  precedent  had  not  been  performed,  the 
owner  and  its  receiver  will  be  deemed  to  have  waived  compliance  with  the  con- 
dition and  are  estopped  from  claiming  that  title  did  not  pass  to  the  second 
purchaser,    /rf. 

4.  Same  —  wlien  receiver  cannot  show  want  of  consideration  for  transfer.  A 
receiver  in  supplementary  proceedings  only  obtains  title  to  property  owned  by 
the  judgment  debtor  at  the  time  of  his  appointment.  When  the  judgment 
debtor  transferred  property  prior  to  the  receivership  the  receiver  cannot  show 
lack  of  con.sideration  in  an  action  of  replevin.  Even  if  the  transfer  be  fraudu- 
lent tis  to  creditors,  the  action  to  set  aside  the  transfer  for  lack  of  consideration 
must  be  in  equity.     Id, 

5.  Replevin  — insufflcient  evidence  of  defendant* s  damage.  When  in  an  action  of 
replevin  no  evidence  as  to  the  value  of  the  property  at  the  time  of  trial  is  given 
other  tlian  the  plaintiff's  affidavit  as  to  its  value  made  four  years  prior  to  trial, 
the  jury  is  not  entitled  to  assess  the  defendant's  damages  at  the  figure  stated  in 
the  affidavit.    Id, 

Improper  questions  to  show  that  defendant  in  negligence  action  is  insured. 
Cobb  V.  United  Engineering  dh  Contracting  Co.,  904. 

When  appellant   entitled   to  have  evidence  excluded  on  objection  of    the 
respondent  appear  in  case. 
See  Appeal,  3. 

When  affidavit  of  president  may  be  used  as  evidence  against  a  corporation. 
See  Corporation,  3. 

Defendant  may  show  reputation  for  peaceable  disposition. 
See  Crime,  5,  6. 

Proof  of  previous  crime  excluded. 
See  Crime,  7. 

Erroneous  admission  of  false  money  found  in  defendant's  possession  uncon- 
nected with  larceny  —  sufficiency  of  objection. 
See  Crime,  9,  10. 

Sustaining  conviction  of  robbery  in  the  first  degree. 
See  Crime,  12. 

Executing  and  uttering  forged  deeds  —  person  whose  name  is  forged  not  a 
necessary  witness  —  proof  of  prior  conveyances  to  fictitious  grantee  to  show 
scheme  to  defraud. 

^«  Chime,  13-16. 

Hearsay  testimony  as  to  rental  value  of  mill. 
See  Damaqes.  4. 

Judgment  creditor's  action  —  judgment  roll  admissible  against  trustee  to 
establish  debt  —  res  adjudicata  —  when  release  in  prior  action  admissible  to 
show  satisfaction. 

See  Debtor  and  Creditor,  13-16. 

Proof  of  rent  as  bearing  upon  value  of  property  condemned. 
See  Eminent  Domain,  9. 

Restriction  upon  the  right  to  redirect  examination  of  expert. 
See  Eminent  Domain,  10. 

Of  negligence,  contributory  negligence  and  damages. 
^Negligence,  generally. 

Upon  sale  of  real  propertv  bv  metes  and  bounds  the  understanding  of  "  more 
or  less  •  by  the  parties  is  inadmissible. 
See  Real  Property,  4. 

Erroneous  proof  of  damage  upon  breach  of  contract  to  deliver  lumber. 
See  Sale,  8. 
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EVIDENCE—  Continued. 
Oral  testimony  to  explain  shipping  receipt  showing  delivery  to  third  party. 
See  Sale,  10. 

Erroneous  charge  as  to  effect  of  attempt  to  bribe  witness  and  failure  to  produce 
witnesses. 

See  Trial,  1,  2. 

Probate  against  testimony  of  subscribing  witnesses. 
See  Will,  6. 

Lay  witnesses  may  not  characterize  mental  stAte  of  testator. 
See  Will,  9. 

Burden  of  proof  to  establish  will  where  testator's  physician  is  sole  benefidary. 
See  Will,  8,  10. 

EXAMINATION  BEFORE  TRIAL. 

See  Deposition,  generally. 

EXECTTTION. 

Action  against  sheriff  for  conversion  after  sale  of  property  under  an  execution 
— estoppel  from  asserting  title. 
See  Conversion,  4,  5. 

Failure  of  bidder  on  sheriff's  sale  to  complete  purchase  —  when  purchaser 
loses  title  because  of  judgment  against  sheriff  in  another  action. 
See  Real  Property,  8,  9. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  Administrator  whose  letters  are  revoked  on  probate  of  toill  not  reinstated  hy 
judgment  dedanng  probate  invalid — such  administrator  not  entitled  to  continue 
former  action.  After  letters  of  administration  were  issued  an  alleged  will  was 
discovered  and  subsequently  admitted  to  probate,  the  decree  revoking  the  prior 
letters  of  administration.  Tliereafter,  in  an  action  under  section  2653a  of  the 
Code  of  Civil  Procedure,  the  will  was  declared  not  to  be  the  will  of  the  decedent, 
and  the  probate  was  adjudged  invalid.  The  prior  administrator  on  his  appoint- 
ment had  brought  action  to  reach  property  alleged  to  belong  to  the  estate. 

Ueld,  that  tlie  action  abated  on  the  revocation  of  the  letters  of  administration 
and  could  Duly  be  revived  by  the  reappointment  of  an  administrator  in  a  new 
proceeding; 

That  the  fact  that  the  decree  admitting  the  will  to  probate  was  vacated  did  not 
reinstate  the  former  administrator; 

That  the  decree  of  the  surrogate  revoking  the  letters  of  administration  released 
the  suiety  of  tlie  administrator  from  liability,  and  hence  the  former  adminis- 
trator not  having  given  an  en  forcible  bond  was  not  entitled  to  continue  the 
former  action.     Belden  v.  Delden,  296. 

2.  When  legatee  of  a  deceased  beneficiary  cannot  compel  executors  of  a  deceased 
executor  to  account.  Althougli  a  deceased  executor  and  trustee  has  never 
accounted  for  tlie  trust  estate,  any  right  of  a  beneficiary  t«>  an  accounting  passes 
on  his  death  to  his  personal  representatives  for  the  benefit  of  his  estate,  and  his 
widow  individually  or  as  sole  legatee  and  devisee  has  no  cause  of  action  enforci- 
ble  in  her  own  riglit.     Duslie  v.  Wright,  320. 

8.  Same  —  concurrent  jnriRdietion  of  surrogate  and  Supreme  Court  on  aeeotinting  by 
executm's.  The  Supreme  Court  and  the  Surrogate's  ('ourt  have  concurrent  juris- 
diction to  compel  executors  and  trustees  to  account,  but  the  Supremo  Court  will 
only  act  where  the  Surrogate's  Court  may  not  have  full  jurisdiction  to  decide  the 
questions,  as  where  there  are  conflicting  claims  to  real  estate.     Id. 

4.  Same.  Wlien  the  executors  of  a  deceased  executor  bring  an  action  in  the 
Supreme  Court  for  the  judicial  settlement  of  their  accounts,  the  representatives 
of  a  deceased  beneficiary  of  the  estate  under  administration  by  the  deceased 
executor  has  no  standing  to  compel  the  executors  of  the  deceased  executor  to 
account  for  his  acts  when  it  is  shown  that  he  never  made  an  accounting;  espe- 
cially so,  when  all  parties  interested  in  the  unadministercd  estate  are  not  before 
the  court  and  it  is  not  certain  that  the  Statute  of  Limitations  had  run  upon  their 
claims.     Id, 


Digitized  by  VjOOQIC 


INDEX.  ^  951 

EZSCUTOB  AND  ADVimaTBJLTOn—Coniinued. 

5.  S'tme  — findings  not  embodied  in  rejyoH  not  available,  A  finding  by  a  referee 
that  the  creditors  and  legatees  of  the  prior  estate  have  all  been  paid  will  not  be 
considered  when  not  contained  in  the  report  but  only  in  separate  findings. 

Although  when  there  is  a  defect  of  parties  defendant,  they  will  ordinarily  be 
brought  in  on  terms,  the  rule  does  not  apply  when  in  an  action  by  the  executors 
of  a  deceased  executor  for  an  accounting  of  his  estate,  the  defendant  raises  new 
issues  by  asking  them  to  account  for  the  acts  of  the  testator  as  executor  of  his 
wife.    Id. 

6.  Same,  Although  under  section  2606  of  the  Code  of  Civil  Procedure  the 
surrogate  has  jurisdiction  when  an  executor  dies  to  compel  the  executor  of  the 
deceased  executor  to  account,  on  petition  of  his  successor,  as  if  the  decedent  had 
lived  and  his  letters  had  been  revoked  and  a  proceeding  for  accounting  been 
instituted  against  him.  the  section  contemplates  that  the  funds  so  reached  should 
not  be  paid  to  a  creditor  or  legatee  instituting  fhe  accounting  but  to  the  suc- 
cessor of  the  deceased  executor  or  into  court  or  to  some  person  authorized  by 
law  to  receive  the  fund.     Id. 

7.  Limitation  of  action  agaitist  executors.  A  beneficiary's  right  to  an  account- 
ing from  the  representatives  of  a  deceased  executor  accrues  the  moment  they 
are  appointed,  and  the  Statute  of  Limitations  runs  in  ten  years,  except  as  sus- 
pended by  a  period  of  infancy.     Id. 

8.  Proceeding  to  rewke  letters  testamentary — petition  sJiouZd  specify  misconduct. 
In  a  proceeding  under  subdivision  2  of  section  2685  of  the  Code  of  Civil  Pro- 
cedure for  the  revocation  of  letters  testamentary  on  the  ground  that  the  executor 
is  guilty  of  misconduct,  the  petition  should  specifically  set  fortli  the  charges  of 
misconduct  and  a  removal  should  not  be  based  on  matters  outside  of  the  issues 
presented. 

Although  an  executor  has  invested  portions  of  tlie  estate  in  western  mortgages 
and  has  loaned  money  upon  a  promissory  note,  which  investments  are  unauthor- 
ized, it  is'not  ground  for  revoking  his  letters  when  the  estate  has  suffered  no  loss 
thereby  and  his  accounts  have  been  judicially  settled. 

An  executor  is  removed  to  protect  the  estate,  not  to  punish  him;  and  he  should 
not  be  removed  when  the  fund  is  not  put  in  jeopardy.     Mattel'  of  Bujy,  482. 

9.  Proceeding  to  appoint  administrator  with  will  annexed  —  unautJiorized  amend- 
ment. A  petition  for  the  appointment  of  an  administrator  with  the  will 
annexed  was  made  upon  the  ground  that  one  executor  had  died  and  the 
other  had  been  removed.  The  petition  did  not  show  what  relationship  the 
person  nominated  bore  to  the  estate  of  the  deceased  or  that  there  was  no  other 
person  entitled  to  letters  as  of  prior  right  who  were  cited  or  had  renounced. 
No  action  having  been  taken  on  the  objections  filed,  the  petitioner,  without  per- 
mission of  court  or  further  citation,  filed  another  petition  asking  the  appointment 
of  an  administrator  with  the  will  annexed. 

Held,  that  the  second  petition  was  not  an  amendment,  of  the  original  p'etition 
and  had  no  place  in  the  proceeding; 

That  the  appointment  of  the  person  nominated  was  unauthorized,  either  on 
the  first  petition  which  did  not  show  him  entitled  to  letters,  or  under  the  second 
unauthorized  petition.     Matter  of  Sheldon,  488, 

10.  Setting  off  Iiouseholdfurnitu  re  for  wid/yw  by  appraisers.  In  setting  off  house- 
hold furniture  not  exceeding  $150  in  value  to  a  widow,  under  subdivision  4  of 
section  2713  of  the  Code  of  Civil  Procedure,  the  appraisers,  when  the  total 
value  of  the  household  furniture  is  less  than  that  sum,  cannot  make  up  the  bal- 
ance by  giving  her  farm  animals  and  other  property.     Matter  of  Oriffin,  515. 

11.  Propyrty  of  estate  acquired  by  executor  in  his  own  name  impressed  with  trust. 
When  on  the  sale  of  lands  under  a  foreclosure  brought  by  a  testator  his  execu- 
tors purchase  in  their  individual  names,  they  hold  the  property  in  trust  as 
personalty  for  which  they  are  liable  to  account. 

An  executor  who,  by  reason  of  paralysis  which  incaprtcitatal  him,  leaves  the 
management  of  the  estate  to  his  coexecutor  who  is  an  attorney  and  apparently 
competent  to  transact  the  business,  is  not  guilty  of  a  breach  of  trust. 

When,  instead  of  disposing  of  lands  with  due  diligence  and  dividing  the  pro- 
ceeds among  those  entitled  thereto,  executors  trade  the  property  for  other  prop- 
erty, they  become  personally  responsible  for  the  value  of  the  land  at  the  time  of 
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the  exchange,  unless  it  were  made  with  the  consent  of  the  persons  entitled  to  the 

estate  or  were  subsequently  ratified  by  them.    BiJie  v.  Hine,  585. 

12.  Election  of  beneficiaries  to  share  in  property  received  in  exchange — effect  of 
assignment  of  claim  by  beneficiary.  But  when  a  mortgage  upon  the  lands  so 
taken  in  exchange  by  the  executors  is  foreclosed  and  a  person  entitled  to  share 
in  the  proceeds  assigns  his  interest  "  if  any"  in  the  surplus  money,  he  is  bound 
by  an  election,  and  is  not  entitled  to  charge  the  executors  with  his  portion  of 
the  value  of  the  lands  exchanged,  even  though  in  his  assignment  he  stated  that 
he  made  *'  no  claim  whatever  to  such  surplus  moneys  or  any  part  thereof," 

Such  assignor  is  as  much  bound  by  his  assignee's  receipt  for  the  share  of  the 
surplus  as  ii  he  had  received  it  himself. 

A  cestui  que  trust  is  at  liberty  to  elect  to  approve  an  unauthorized  investment 
by  the  executors  or  to  reject  it.  but  he  must  either  affirm  or  disaffirm,  and  having 
once  made  his  election  it  js  binding  on  him.    Id. 

13.  Election  of  remedies.  Thus,  when  a  legatee  holding  property  of  the  estate 
in  which  other  legatees  have  interests,  transfers  it  to  the  executor  who  converts 
it  to  his  own  use  and  is  compelled  by  the  other  legatees  to  account  therefor, 
there  is  an  election  of  remedies  by  them  and  they  cannot  thereafter  hold  their 
colegatee  on  an  implied  trust.    Id. 

14.  Liability  of  administratoi' for  obligations  of  his  fii^m  to  the  estate.  "When  a 
member  of  a  firm  is  appointed  administrator  of  au  estate  to  which  his  firm  is 
indebted  he  is  chargeable  with  the  indebtedness,  and  notes  and  checks  which 
represent  the  debt  will  be  treated  as  so  much  money  in  his  hands  for  the  usual 
purpose  of  administration.     Matter  of  Abloioich,  626. 

15.  Same  —  effect  of  revocation  of  letters.  Nor  does  he  cease  to  be  chargeable 
with  the  indebtedness  of  his  firm  because  his  letters  are  revoked  before  the 
estate  is  administered  and  the  firm  obligatiorfl  are  turned  over  to  and  accepted 
by  his  successor.    Id. 

Action  upon  alleged  promise  of  decedent  to  make  legacy  In  consideration  of 
services. 

See  Contract,  8. 

Power  of  court  to  require  testamentary  trustees  to  exhibit  records  of  their  acts 
in  foreign  jurisdiction. 

See  Discovert,  1. 

When  legatees  authorizing  executor  to  continue  business  not  liable  as  partners. 
See  Partnersiiif,  1. 

Revival  of  action  against  executor  of  deceased  defendant. 
See  Practice,  4. 

When  surrogate  should  not  set  aside  stipulation  settling  controversies  as  to 
executor's  accounts. 

See  Stipulation. 

Necessary  parties  to  action  by  widow  against  trustee  as  executor  for  husband's 
father. 

See  Trust,  3. 

Liability  of  representative  of  deceased  life  beneficiary  for  trust  moneys 
misapproprinted. 

See  Trust,  4. 

Jurisdiction  of  State  courts  over  foreign  executor  holding  lands  in  this  State. 
See  Will,  1. 

When  power  of  sale  to  executor  does  not  fail  through  invalidity  of  a  part  of 
bequest  —  equitable  reconversion. 
See  Will,  2. 

FACTOR. 

Commissions  of  factor  on  damaged  goods  taken  over  by  insurer. 
See  Principal  and  Agent,  12. 

FIBE  INSURANCE. 

See  Insurance,  6-10. 
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FOBEiaN  OORPOBATION. 

WhcQ  foreign  unincorporated  college  cannot  take  trust  for  charitable  use. 
See  Will,  14. 

FOBEST,  FISH  AXTD  GAME  LAW. 

Section  141  constitutional  ~  sale  of  English  pheasants  killed  in  other  States 
unlawful. 

Ses  Game  Law. 

FOROERY. 

Concealment  of  larceny  by  false  entry  in  account  book. 
See  Chime,  1-3. 

Deposit  of  check  with  knowledge  that  prior  indorsement  was  forged. 
See  CniME,  11. 

Executing  and  uttering  forged  deeds  —  person  whose  name  is  forged  not  a 
necessary  witness. 

See  Chime,  13-16. 

When  over- payments  made  to  messengers  on  forged  bills  may  be  recovered 
from  the  principal. 

See  Principal  and  Agent,  10,  11. 

FRAUD. 

Action  by  receiver  to  set  aside  assignment  of  trade  marks  as  in  fraud  of 
creditors  —  facts  not  showing  fraud. 
See  Assignment,  1-5. 

Facts  showing  unfair  dealings  upon  sale  by  bailee  of  pledged  stock  after 
waiver  of  right. 

^Sietf  Bailment,  2. 

Breach  of  contract  to  pool  stocks. 
See  Contract,  1,  2. 

When  transfers  of  corporate  property  constitute  fraud  against  creditors. 
See  Debtor  and  Creditor,  4. 

Allegation  that  various  transactions  were  part  of  a  scheme  to  defraud  creditors. 
See  Pleading,  10. 

When  deed  executed  by  spendthrift  creating  trust  for  his  own  benefit  is  not 
procured  by  fmud. 

See  Trust,  1-3. 

GAME  LAW. 

^  1.  Siile  of  EnglWh  pJieasanta  killed  in  oilier  States  unlawful.  By  virtue  of  sec- 
tion 31  of  I  he  Forest,  Fish  and  Game  Law,  providing  that  there  shall  be  no  open 
season  for  English  pheasants,  nor  shall  the  same  be  killed  or  possessed  except  in 
the  county  of  Suffolk  until  the  year  1910,  and  that  such  pheasants  bred  or 
liberated  in  Suffolk  county  by  game  clubs  and  private  owcere  may  be  possessed  in 
Greater  New  York  for  consumption  but  not  for  sale,  and  by  virtue  of  section  141 
of  the  said  act  which  provides  that  the  prohibitions  therein  contained  refer  equally 
to  game  coming  from  without  the  State,  a  defendant  who  offers  English  pheasants 
killed  in  another  State  for  sale  in  the  city  of  New  York  is  properly  convicted  of 
a  violation  of  the  statute.     People  v.   Waldorf  -  AatoHa  Hotel  Co.,  723. 

2.  SanM-^Hertum  Ul  of  the  Fhrest,  Fish  and  Game  Law  not  fmronstitutional. 
Section  141.  prohibiting  the  possession  of  game  brousrht  from  foreign  States,  is 
not  in  violation  of  the  State  or  Federal  Constitution.     Id. 

GAS  AND  ELECTRICITY. 

.Jl'iJi!^!^'''^  ^"^  ?v«</vr?:;i  shnftinfj  of  gas  denied  when  r^ns^imer  refuses  fo  give 
ihL^Zl'^'^P^^'^^''^-  ^^^""^  '^  nothing:  in  chapter  125  of  the  Laws  of  lOOfl  fixinir 
TffJ!lThf  ^??  '°  ^^r-  V^l.''^  ^^^  ^""^^  ^*^^*^*^  ^"  a^y  ^ay  repe^\s,  modifies  or 
anects  tne  sections  of  the  Transportation  Corporations  Law.  which  provide  that 
a  gas  company  may  require  a  deposit  as  securltv  for  the  pavment  of  gas 

Hence,  a  consumer  who  refuses  to  make  such  deposit  on  demand  is  not  entitled 
w)  an  injunction  restraining  the  company  from  shutting  off  his  supply  PUlitm 
▼.  Consolidated  Qas  (7(9.,  92.  ^-r  ,i* 
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GIFT. 

DepcBit  of  money  payable  to  depositor  or  his  brother  —  when  no  gift  or  trvsi 
created.  When  one  deposits  money  in  a  bank  and  accepts  certificates  of  deposit 
payable  to  his  own  order  or  that  ot  bis  brother,  with  the  express  intention  that  he 
shall  use  the  money  during  his  lifetime  and  that  what  he  leaves  at  his  death 
shall  go  to  his  brother,  and  the  certificates  remain  in  the  possession  of  the  depos- 
itor to  the  time  of  his  death,  there  is  no  gift  or  trust  in  favor  of  the  brother, 
but  merely  an  attempt  to  do  that  in  the  future  which  can  only  be  done  by  wiU. 
TurnbuU  v.  IkLrnbuU,  449. 

See  Charitaisle  Uses,  generally. 

GUABANTY. 

1.  Contract  of  guaranty  construed.  The  defendant  being  a  stockholder  and 
president  of  a  domestic  corporation  guaranteed  parties  selling  goods  to  his  cor- 
poration the  payment  of  any  bills  *'  unless  I  notify  you  to  the  contrary,  provid- 
mg  the  amount  of  the  credit  shall  not  exceed  $5,000  at  any  one  time." 

IleUi,  that  the  defendant  did  not  intend  by  his  contract  to  deprive  his  corpora- 
tion of  obtaining  a  credit  above  $5,000,  but  intended  merely  to  limit  his  liability 
to  that  sum; 

That  if  a  contract  of  guaranty  drawn  by  the  guarantor  be  ambiguous  it  will 
be  interpreted  most  strongly  against  him; 

That  words  of  limitation  in  a  guarant)'  are  to  be  construed  as  limiting  the 
liability  of  the  guarantor,  and  not  as  a  condition  as  to  the  extent  of  credit  to  be 
given,  a  breach  of  which  will  release  him.     JSchinasi  v.  Lane,  76. 

2.  Contract  construed  — failure  of  obligee  to  exiiaust  remedy  on  assignments  made 
by  pi'incipal — judgment  ovcJTuling  demurrer  based  upon  oixler — pennisHon  to 
witJidraw  demurrer.  The  plaintiffs  had  entered  into  an  agreement  with  a  cor- 
poration of  which  the  defendant  was  secretary  whereby  they  were  to  qiake 
advances  to  the  corporation  and  a]l  sales  of  its  goods  were  to  be  made  through 
the  plaintiffs,  all  accounts  bein^  payable  to  them.  In  case  of  failure  of  cus 
tomers  to  pay,  the  loss  was  to  be  shared  equally  between  the  plaintiffs  and 
the  corporation.  Thereafter  the  defendant  secretary  personally  guaranteed  to 
hold  the  plaintiffs  harmless  from  any  loss  arising  out  of  business  transactions  with 
the  corporation.     In  an  action  against  the  defendant  personally  upon  his  guaranty. 

Held,  that  it  was  a  good  defense  to  allege  that  the  plaintiffs  as  assignees  of  the 
collectible  claims  of  the  corporation  had  neglected  to  collect  tlie  same,  failed  to 
bring  actions  against  the  debtors  and  had  not  exhausted  their  remedies  against 
them  or  the  corporation; 

That  the  complaint  was  defective  in  that  it  did  not  show  that  the  plaintiffs  had 
been  and  will  be  unable  to  realize  from  the  assigned  accounts  the  advances  made  * 
by  them  to  the  corporation; 

That  an  order  overruling  a  demurrer  and  directing  an  interlocutory  judgment 
is  a  decision  and  effective  as  the  basis  of  the  interlocutory  judgment; 

That  a  judgment  overruling  a  demurrer  is  erroneous  in  so  far  as  it  does  not 
permit  the  withdrawal  of  the  demurrer.     Nacfiod  v.  Hindley,  658. 
See  Principal  and  Surety,  generally. 

HABEAS  CORPUS. 

When  warrant  of  commitment  after  conviction  of  crime  sufflcient. 
See  Crime,  4. 

HIGHWAY. 

Collision  between  motor  car  and  vehicle  —  law  of  the  road. 
See  Negligence,  14. 

Injury  to  pedestrians  and  vehicles  upon. 
See  Negligence,  generally. 

HUBBANB  AND  WIFE. 

Recovery  for  loss  of  wife's  services  through  injury. 

See  Negligence,  2. 
When  foreign  statute  legitimatizing  children  on  marriage  of  parents  binding 
here. 

See  Parent  and  Child. 
When'widow  of  spendthrift  may  contest  validity  of  trust  deed  executed  by 
him  for  his  own  benefit  —  necessary  parties. 
See  Trust,  3. 
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INFANT. 

Child  injured  while  crossing  city  street  —  failure  to  look. 
See  Negligence,  4. 

When  deed  executed  by  spendthrift  creating  trust  for  his  own  benefit  is  not 
procured  by  fraud. 

See  Trust,  1-3. 

INJUNCTION. 

1.  Beferenee  to  assess  damage — must  await  final  determination.  A  reference  to 
determine  the  damages  sustained  by  a  defendant  by  reason  of  an  injunction 
should  not  be  granted  until  it  is  finally  determined  that  the  plaintiff  is  not 
entitled  to  the  injunction. 

An  interlocutory  judgment  sustaining  a  demurrer  to  the  complaint  is  not  such 
final  determination  as  justifies  the  court  in  granting  an  order  of  reference  if  the 
plaintiff  has  appealed  from  the  judgment.  In  such  case  the  right  to  assess 
damages  is  suspended  until  the  determination  of  the  appeal.  Brown  v.  Utopia 
Land  Go,  (No.  i),  190. 

2.  To  restrain  use  of  trade  name  —  right  to  name  not  lost  by  unauthorized  use  by 
others.  When  a  manufacturer  has  established  a  market  for  cream  cheese  under 
the  brand  "Phihidelphla  cream  cheese,'*  the  fact  that  others  have  attempted  to 
appropriate  the  trade  name  without  the  owner's  consent  does  not  establish  any 
abandonment  thereof  by  him. 

Nor  does  the  fact  that  such  manufacturer  sells  other  brands  of  cheese  together 
with  the  Philadelphia  cheese,  all  being  put  out  under  a  registered  trade  mark, 
destroy  the  right  to  the  specific  trade  name  "  Philadelphia"  as  applied  to  one 
brand  of  cheese.     International  Glieese  Co.  v.  Phenix  Cheese  Co.,  499. 

Order  ^ranting  injunction  reversed  where  allegations  on  which  it  is  based  were 
disproved  at  trial. 

Paffy.  Standard  Oas  Light  Co.,  904. 

To  restrain  execution  of  warrant  of  dispossession  issued  in  summary 
proceedings. 

(farmer  v.  Rhodes,  915. 

When  failure  to  sue  stockholders  within  two  years  excused  because  of 
injunction. 

See  Debtor  and  Creditor,  11. 

Order  restraining  shutting  off  gas  denied  when  consumer  refuses  to  give 
gecurity  for  payment. 

See  Gas  and  Electricity. 

Facts  necessary  to  authorize  injunction  against  carrying  on  partnership 
business. 

See  Partnership,  2. 

Right  of  insurance  company  to  revoke  agency  and  enjoin  agent  from  acting. 
See  Principal  and  Agent,  1. 

INSOLVENCY. 

Liquidating  agent  of  national  bank  may  be  sued  in  State  court. 
See  Banking,  3. 

When  Attorney- Gkneral  acts  in  good  faith  in  action  to  dissolve  corporation— 
facts  requiring  decree  of  dissolution. 
See  Corporation,  4,  5. 

See  Bankruptcy,  generally. 

INSPECTION  OF  BOOKS  AND  PAPEBS* 

See  piscovERY,  generally. 

INSURANCE. 

1.  Provisions  as  to  payment  of  premiums  on  life  insurance  construed — premium 
notes  accepted  by  Vie  insurer,  but  not  paid,  not  effective  as  payment  of  premiums. 
In  an  action  upon  policies  of  life  insurnncc  it  appeared  that  after  two  or  more 
annual  premiums  had  been  fully  paid  the  policy  became  a  paid-up,  non-forfeiture 
policy:  that  if  the  amount  of  any  annual  premium  or  interest  due  on  any  note 
taken  in  part  payment  of  a  former  annual  premium  were  not  fully  p«id.  the 
policy  should  be  null  and  void  and  forfeited  except  as  respects  annual  payments 


Digitized  by  VjOOQIC 


956  INDEX. 

INSXXBANGE  —  Continue, 

for  prior  years  which  have  been  fully  made,  and  that  if  any  note,  check  or  draft 
shall  be  given  in  payment  or  part  payment  of  any  premium  and  such  note,  check 
or  draft  shall  not  be  paid  according  to  the  provisions  thereof,  the  policy  became 
immediately  void  except  as  respects  payments  for  prior  years.  It  further  appeared 
that  of  the  first  annual  premium  only  sixty  per  cent  had  been  paid,  but  for  the 
remaining  forty  per  cent  of  the  premium  a  one-year  note  was  given.  Only  sixty 
per  cent  of  the  second  premium  was  paid  and  the  principal  of  the  former  premium 
note  was  included  in  a  new  premium  note  also  payable  twelve  months  from  date. 
Similar  settlements  were  made  each  year  for  six  years,  the  principal  of  each 
premium  note  being  included  in  the  principal  of  the  new  premium  note  taken 
for  part  payment  of  the  premiums  when  due.  The  first  premium  note  provided 
that  if  not  paid  at  maturity  all  benefits  which  would  have  accrued  for  full  pay- 
ment became  void  and  forfeited  to  the  company.  The  subsequent  premium 
notes  did  not  contain  said  provision,  but  in  accepting  each  note  the  surplus  appor- 
tioned to  the  policy  was  deducted  from  the  notes  before  the  renewal  note  was 
given. 

Ileld,  that  the  beneficiary  stood  in  no  contract  relations  with  the  company  except 
as  she  was  entitled  to  reap  the  profits  of  performance  by  the  insured; 

That  the  premium  notes  were  not  payments,  but  merely  means  of  securing 
payment,  and  effective  only  to  extend  the  time  therefor,  and  never  having  been 
paid  the  original  indebtedness  was  revived  and  the  beneficiary  was  not  entitled  to 
recover  on  the  policies; 

That  although  the  later  notes  contained  no  provision  as  to  forfeiture  of  benefits 
in  Ciise  of  nonpayment,  it  was  immaterial,  as  the  failure  to  pay  the  later  notes 
revived  the  former  note  containing  such  clause  and  deprived  the  beneficiary  of 
rights  under  the  nonforfeiture  clause. 

Held,  further,  that  the  insurer  by  accepting  the  notes  of  the  insured  from  year 
to  year  did  not  thereby  rely  upon  his  personal  responsibility  and  agiee  to  pay  the 
beneficiary  in  full,  but  was  entitled  to  offset  against  the  sum  due  under  the 
policy  any  sum  due  from  the  insured.  Hoar  v.  Union  Mutual  Life  Insurance 
Co.,  416. 

2.  Proceeding  to  set  aside  election  of  directors  —  when  by  laws  fixing  number  of 
directors  must  be  adopted  by  jTolicgholders.  By  virtue  of  section  209  of  the  Insur- 
ance Law  every  insurance  corporation,  other  than  secret  fraternal  societies,  must, 
before  the  adoption  of  by  laws,  cause  the  same  to  be  mailed  to  the  members  and 
directors  with  a  notice  of  the  time  and  place  when  the  same  shall  be  considered. 
The  policyholders  have  the  sole  power  to  adopt  by-laws  governing  the  number 
of  directors  or  fixing  their  term  of  office. 

Even  such  by-laws  as  may  be  adopted  by  the  board  of  directors  under  section 
29  of  the  General  Corporation  Law  are  not  valid  unless  published  at  least  once  a 
week  for  two  successive  weeks  in  a  newspaper  in  the  county  where  the  election  is 
to  be  held  and  at  least  tliirty  days  before  such  election  as  required  by  subdi- 
vision 5  of  section  11  of  the  General  Corporation  Law. 

It  follows  that  the  executive  committee  of  a  co-operative  assessment  insurance 
corf.oration,  reincorporated  under  section  206  of  the  General  Insurance  Law, 
cannot  adopt  by-laws  fixing  the  number  and  term  of  office  of  directors  without 
due  notice  to  the  policyholders,  and  directors  elected  pursuant  to  by-laws  so 
adopted  are  not  entitled  to  office.    Matter  of  Empire  State  Supreme  Lodge,  616. 

8.  Sams—poioer  of  cmirt  to  review  election.  Section  27  of  the  Gteneral  Corix>- 
ration  Law,  giving  the  Supreme  Court  power  to  review  corporate  elections, 
applies  to  corporations  organized  under  the  Insurance  Law.     Id. 

4.  Same — parties  —  policyholder  may  contest  validity  of  election.  Aggrieved 
policyholders  seeking  to  set  aside  an  election  by  a  proceeding  under  said  section 
are  not  required  to  give  notice  to  all  policyholders  of  the  company.  Notice  to  the 
corporation  itself  and  the  directors,  the  legality  of  whose  election  is  challenged, 
is  sufficient. 

Policyholders  are  entitled  to  contest  the  validity  of  such  election  in  a  proceed- 
iner  under  section  27  of  the  General  Corporation  Law.  and  action  by  the  Attor- 
nev-General  under  section  1948  of  the  Code  of  Civil  Procedure  is  not  necessary. 

When  the  election  attacked  is  whollv  illegal  and  without  authority  the  policy- 
holders seekincr  to  set  it  aside  need  not  show  that  a  different  result  will  be  had 
in  the  event  of  a  legal  election.    Id.. 
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6.  Same  —  when  notice  of  election  insufficient  to  conetitute  estoppel.  The  publi- 
cation of  notice  of  the  annual  meeting  of  policyholders  of  such  insurance  corpo- 
ration in  its  official  journal,  which  makes  no  mention  of  the  proposed  election 
of  directors,  does  not  estop  policyholders  who  fail  to  appear  at  the  meeting.     Id. 

6.  8.ime  — former  directors  Jiold  over  wlien  election  set  aside.  When  a  co-opera- 
tive insurance  association,  originally  incorporated  under  chapter  175  of  the  Laws 
of  1883,  reincorporates  under  section  2a6  of  the  General  Insurance  Law,  its  cor- 
porate entity  is  not  changed;  but  it  merely  becomes  entitled  to  the  benefits  and 
privileges  of  the  latter  act.  Hence,  by  virtue  of  the  provisions  of  section  23  of 
the  General  Corporation  Law,  when  an  election  of  directors  is  wholly  void,  the 
former  board  elected  under  the  original  act  of  incorporation  holds  office  until 
successors  are  duly  elected. 

The  court,  in  declaring  an  election  of  directors  wholly  void,  will  not  continue 
the  directors  so  elected  in  office  until  their  successors  are  legally  chosen.     Id. 

7.  Fii e  insurance  on  motor  tefiicle.  Under  a  policy  of  fire  insurance  upon  an 
automobile  indemnif3'ing against  damage  by  fire,  except  damage  ''caused  by  fire 
originating  within  the  vehicle,"  the  insured  is  entitled  to  indemnity  for  a  loss 
caused  by  the  ignition  of  gasoline  liberated  by  the  overturning  of  the  vehicle, 
which  ignition  was  caused  by  a  lighted  lamp  attached  to  the  exterior  of  the 
vehicle.  Such  fire  docs  not  originate  within  the  vehicle  within  the  meaning  of 
the  policy.     Preston  v.  uStna  Lisurance  Co.,  784. 

8.  Siyn5  —  contract  comtrued.  If  a  provision  of  a  policy  is  susceptible  of  two 
constructions,  so  that  reasonable  men  would  dilfer  as  to  its  meaning,  that  con- 
struction most  favomble  to  the  insured  will  be  adopted,  especially  where  the 
liability  of  the  insurance  company  is  general  and  a  fire  is  sought  xo  be  brought 
within  an  exception  to  the  general  liability.     Id. 

9.  Fire  insurance  on  motor  vehicle — contract  constnied.  Under  a  policy  of  fire 
insurance  upon  an  automobile,  providing  that  the  insurer  is  not  liable  for  fire 
"originating  in  the  autorajbile  itself,"  the  insured  may  recover  damages  caused 
bj  gasoline  liberated  by  an  accident  and  ignited  by  a  lamp  attached  to  the  exte- 
rior of  the  vehicle.     Preston  v.  Union  Assurance  aocietyy  788. 

10.  When  fire  insurance  forfeited  on  assignment  of  corporate  assets.  A  floating 
policy  of  fire  insurance  upon  goods  issued  to  one  corporation  is  forfeited  under 
the  clause  in  the  standard  form  of  policy  when  the  corporation  transfers  all  its 
assets  and  business  to  a  new  corporation  formed  for  the  purpose  of  taking  the 
assets  over. 

Corporations  are  distinct  entities  and  such  assignment  is  a  complete  change 
of  ownership  within  the  forfeiture  clause.     Cremo  Light  Co.  v.  Parker,  845. 

When  policies  secretly  purchased  by  attorney  are  impressed  with  trust  for  client. 
See  Attoiiney  and  Client,  6. 

When  fact  that  vessel  was  Insured  can  be  shown  in  action  to  recover  for 
services  in  saving  it. 

See  Evidence,  1. 

Action  by  insurance  corporation  against  its  president  to  recover  moneys 
expended  for  illegal  purposes  and  upon  improvident  contracts. 
iSfed  Pleading,  12-15. 

Action  for  general  accounting  against  president  of  insurance  corporation. 
See  Pleading,  16. 

Complaint  of  insurance  company  against  its  president  to  recover  moneys 
obtained  pursuant  to  a  conspiracy. 
See  Pleading,  17. 

Complaint  of  insurance  corporation  against  officer  made  more  definite  and  certain. 
See  Pleading,  18. 

Complaint  of  insurance  company  against  officer  to  recover  for  negligence. 
See  Pleading,  20. 

Right  of  insurance  company  to  revoke  agency  and  enjoin  agent  from  acting. 
See  Principal  and  Agent,  1. 

Right  of  agent  to  commissions  on  renewal  premiums  after  liis  discharge. 
See  Principal  and  Agent,  3. 


Digitized  by  VjOOQIC 


958  INDEX. 

INTEBEST. 

Right  of  member  of  building  loan  association  to  interest  upoa  withdrawal 
therefrom. 

See  Building  Loa^n  Association. 

Upon  recovery  for  breach  of  contract. 
See  Contract,  8. 

No  interest  on  unliquidated  claim  for  damages. 
See  Damages,  2. 

Upon  award  in  condemnation  proceedings. 
See  Eminent  Domain,  2. 

XNTEBLOCUTOBY  JTJBaUENT. 

See  J  udombnt. 

INTOXICATING  LiaXXOR. 

1.  Local  option  —  resubmission  of  question  after  illegal  vote.  If  a  town  vote  on 
local  option  is  illegal  and  of  no  effect  the  parties  seeking  to  invalidate  the  elec- 
tion must  find  their  redress  under  section  16  of  the  Liquor  Tax  Law,  providing 
that  if  the  questions  be  not  properly  submitted  at  the  town  meeting  they  shall 
be  again  submitted  at  a  special  meeting.    Raymond  v.  Clement,  528. 

2.  Sams — court  has  no  power  to  order  iss7iatice  of  liquor  tax  certificate.  The 
only  way  in  which  a  party  aggrieved  can  be  relieved  from  the  effect  of  an 
improper  submission  of  the  excise  questions  is  by  application  to  have  the  sub- 
missioji  declared  improper  and  illegal  and  for  a  resubmission  of  the  questions 
to  the  electors  of  the  town.  A  court  of  equity  has  no  power  on  declaring  an 
election  void  to  order  the  county  tre*isurer  to  issue  liquor  tax  certificates,    id. 

3.  Wlien  double  liouse  is  not  tioo  buildings  within  the  me4xning  of  the  Liquor  Tax 
Law.  Under  subdivision  8  of  section  17  of  the  Liquor  Tax  Law  requiring  the 
consent  of  the  owners  of  two-thirds  of  the  total  number  of  buildings  within  200 
feet  of  a  saloon  as  a  condition  precedent  to  the  granting  of  a  liquor  tax  certificate, 
it  is  the  number  of  buildings  which  controls  and  not  the  number  of  residents  or 
the  number  of  families  or  the  number  of  owners  of  buildings. 

A  double  frame  building  covered  by  one  roof,  divided  by  a  partition  in  the 
middle,  with  separate  staircases  and  separate  front  and  rear  entrances,  which 
rests  upon  one  entire  wail  with  no  mason  work  partition,  the  two  portions 
of  which  are  connected  by  a  door,  etc.,  is  one  building,  not  two  buildings,  within 
the  meaning  of  the  statute,  although  intended  to  be  used  by  two  families  and 
although  the  owner  has  conveyed  one  portion  of  the  building  to  his  wife. 
Matter  of  Clement  {Dunbar  Certificate),  575. 

4.  Same  —  certificate  revoked  for  failure  to  file  requisite  consent.  Thus,  when 
said  double  building  and  one  other  building  are  the  only  dwellings  within  200 
feet  of  the  premises  for  which  the  certificate  is  issued,  and  only  the  owners  of 
the  double  building  have  consented  to  the  traffic  in  liquors,  the  required  two- 
thirds  consent  has  not  been  obtained  and  the  liquor  certificate  should  be 
revoked.    Id. 

5.  Savie  —  stai/  of  proceedings.  Although  in  a  proceeding  to  revoke  a  liquor 
tax  certificate  all  proceedings  by  the  petitioner  have  been  stayed  after  final  order 
revoking  the  certificate  without  a  notice  of  appeal  having  been  served  and  with- 
out requiring  it  to  be  served,  no  harm  has  been  done  when  as  a  matter  of  fact  the 
appeal  was  immediately  taken  and  the  case  argued  upon  its  merits.     Id. 

JOINDER  OF  ACTION. 

Action  for  accounting  and  damages  in  tort  cannot  be  united. 
See  Pleading,  8. 

JX7DGMENT. 

1.  Foreign  judgment  —  service  of  process  on  Commissioner  of  Insurance  of  North 
Carolina.  The  rule  that  a  valid  personal  judgment  can  be  obtained  against  a 
defendant  insurance  company  in  the  courts  of  North  Carolina  by  service  of 
process  upon  the  Commissioner  of  Insurance  of  that  State,  where  the  policy  waa 
issued  by  the  defendant  to  a  resident  of  that  State  prior  to  the  revocation  of  the 
designation  of  such  (yommissioner  as  the  person  upon  whom  process  may  be 
served,  applies  equally  to  a  policy  which  although  originally  issued  to  a  resi* 
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dent  of  South  Carolina  was  assigned  to  a  resident  of  North  Carolina  before  the 

designation  was  revoked. 

The  assignee  is  deemed  to  take  the  policy  relying  upon  the  designation  which 
as  to  him  is  irrevocable  the  same  as  if  the  policy  were  issued  to  him  directly. 
Hunter  v.  MuttuU  Beserce  Life  Inmranoe  Oj,  (No.  4),  94. 

2.  Interlocutory  judgment,  how  construe.  Ordinarily  the  affirmance  of  an 
interlocutory  judgment  establishes  the  law  respecting  the  final  judgment,  but 
where  the  interlocutory  judgment  is  ambiguous  it  will  not  be  so  interpreted  as  to 
do  manifest  injustice.     ITasell  v.  Buc/cley,  356. 

3.  Sams  —  contract  to  pay  percentage  of  commimovs  earned  through  recymmenda- 
tion  of  plaintiff.  Thus  when  the  plaintiff  sues  for  an  accounting  on  a  contract 
whereby  the  defendant  agreed  to  pay  the  plaintiff's  testator  one-half  of  the  com- 
missions received  by  the  defendant  as  purchasing  agent  so  long  as  the  testator  suc- 
ceeded in  inducing  the  principal  to  employ  the  defendant,  an  interlocutorv  judg- 
ment that  the  plaintiff  was  entitled  to  an  accounting  for  one-half  of  all  the  com- 
missions received  by  the  defendant  should  not  be  so  construed  as  to  mean  that 
the  latter  was  liable  for  commissions  on  sums  earned  under  a  subsequent  specific 
contract  of  employment  by  the  principal,  with  the  procuring  of  which  the 
plaintiff's  testator  had  nothing  to  do.     Id. 

4.  Same.  The  interlocutory  judgment  should  only  be  construed  as  a  decision 
that  the  defendant  account,  and  not  as  establishing  the  amount  of  the  recovery. 
Id. 

Appeal  from  judgment  on  demurrer  brings  up  the  propriety  of  order  on  which 
it  is  founded. 

See  Appeal,  1. 

Decision  of  General  Term  res  adjvdieata  upon  subsequent  appeal  to  Appellate 
Division. 

See  Appeal,  2. 

Judgment  based  upon  inconsistent  findings  reversed  upon  appeal. 
See  Appeal,  4. 

Erroneous  entry  upon  report  of  a  referee. 
See  Attorney  and  Client,  3. 

Action  by  assignees  of  obligee  against  obligor — erroneous  judgment  for  assignee 
who  was  made  a  codefendant. 
See  Contract,  7. 

Certified  copy  of  judgment  in  criminal  case  warrants  execution  thereof. 
See  Crime,  4. 

Necessary  parties  in  judgment  creditor*B  action  to  establish  a  lien  upon  prop- 
erty after  two  assignments. 

See  Debtor  and  Creditor,  8. 

Judgment  creditor's  action  for  affirmance  of  deed  of  trust  for  benefit  of  creditor 
—  judgment-roll  admissible  against  trustee  to  establish  debt — res  adjudicata. 
See  Debtor  and  Creditor,  13-15. 

When  order  for  inspection  of  one  affidavit  notr^^  adjudicata  as  to  inspection  of 
similar  affidavit. 

See  Discovery,  2. 

Order  overruling  demurrer  as  basis  for  interlocutory  judgment. 
See  Guaranty,  2. 

Interlocutory  judgment  does  not  justify  reference    to  assess  damages    to 
defendant  in  injunction  action. 
See  Injunction,  1. 

Police  commissioner  may  not  decree  dismissal  of  officer  upon  proceedings  had 
before  his  predecessor. 

See  Mandamus,  2. 

Decision  of  Attorney-General  is  not  res  adjudicata  as  to  successor. 
See  Quo  Warranto. 
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When  requisition  against  sheriff  cancels  incomplete  sale  under  an  execution 
in  another  action. 

JSee  Real  Piiopeuty,  8,  9. 

When  parties  admit  facts  the  decree  must  be  in  accordance  therewith. 
j^e  Real  Property,  13. 

When  judgment  of  foreign  court  not  binding  upon]  remaindermen  not  made 
parties  to  action. 

See  Trcst,  4. 

JUSTICE'S  OOXTBT. 

When  rtturn  of  justice  of  peacs  may  be  amended.  When  on  a  motion  to  amend 
the  return  of  a  justice  of  the  peace  it  appears  by  the  affidavit  of  the  justice  thsit  a 
judgment  rendered  on  the  defendant's  default  was  made  on  the  oral  evidence  of 
the  plaintiff  reduceil  to  writing  instead  of  upon  a  verified  complaint  as  errone- 
ously stated  in  the  return,  the  return  should  be  amended  to  show  the  true 
facts. 

Although  there  are  authorities  to  the  effect  that  the  return  of  a  justice  of  the 
peace  may  not  be  contradicted  by  an  amended  return,  they  do  not  apply  to  a 
case  where  the  justice  admits  a  mistake  and  seeks  to  correct  it.  On  the  same 
principle  a  mistake  admitted  by  the  justice  may  be  corrected  on  motion  of  a 
party.     IHtkifi  v.  Clifford,  509. 

liABOB  LAW. 

In  j  ury  by  breaking  of  plank  upon  horses — when  structure  not  a  scaffold  under 
the  Labor  Law. 

tSee  Negligence,  23. 

LACHES. 

Application  to  revive  action  denied. 
JSee  Practice,  5. 

LANDLORD  AND  TENANT. 

Bleach  of  corcmmtfor  quiet  enjoymtnt  —  when  landlord  liable.  In  an  action  by 
a  tenant  atrainst  his  landlord  for  the  breach  of  a  covenant  for  quiet  enjoyment 
it  appeared  that  the  keys  of  the  building  were  by  consent  left  with  third  persons 
for  delivery  to  the  plaintiff,  but  he  could  not  obtain  the  keys.  It  appeared 
moreover  that  the  landlord  refused  possession  unless  the  tenant  agreed  to  pay 
half  of  the  ex])eusc  of  repairing  frozen  water  pipas. 

Held,  that  a  reversal  of  judgment  for  damages  for  breach  of  covenant  was  not 
warranted.    Garrison  v.  Ilutton,  455. 

When  tenant  entitled  to  compensation  for  fixtures  taken  upon  condemnation 
of  leasehold  interest  —  right  to  remove. 
JSee  Eminent  Domain,  11. 

LARCENY. 

Erroneous  admission  of  false  money  found  in  defendant's  possession  uncon- 
nected with  crime. 

See  Crime,  9,  10. 

LIBEL. 

1.  Letter  eJiarging  plaintiff  with  sending  obscene  letters — wTien  complaint  fails  to 
state  cause  of  action.  The  complaint  in  an  action  for  ]il>el  must  state  more  than 
conclusions  of  fact;  facts  themselves  must  be  alleged  from  which  the  conclu- 
sions may  be  drawn. 

Hence,'  in  an  action  for  libel  in  writing  a  letter  which  charged  the  plaintiff  with 
writing  letters  which,  by  innuendo,  are  said  to  be  obscene,  the  complaint  is  sub- 
ject to  demurrer,  as  the  characterization  of  the  letters  is  a  mere  conclusion.  The 
contents  of  the  letters  alleged  to  be  obscene  should  be  set  forth.  McNamara  v. 
Ooldan,  221. 

2.  Public  ition  cJiarging  drunkenness — tolien  libelous  per  se.  An  article  charging 
thit  the  plaintiff  staggered  into  a  police  station  claiming  that  he  was  poisoned  and 
fell  to  the  floor  with  a  crash  and  that  his  wife  stated  that  for  the  past  three  weeks 
he  had  been  "celebrating,"  which  article  is  stated  by  innuendo  to  accuse  the 
plaintiff  of  drunkenness  in  a  public  place,  etc.,  is  libelous  per  se  because  it 
imputes  drunkenness  to  the  plaintiff  which  tends  to  degrade  and  render  him 
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odious,  and  also  because  it  charges  him  with  intoxication  in  a  public  place,  which 

is  a  crime  puuisbnble  by  fine  or  imprisonment. 

Although  '•  celebrating"  is  not  defined  by  Webster  as  indulging  in  intoxicating 
liquors  to  excess,  the  word  as  used  aforesaid  may  convey  that  idea.  Morse  v. 
Star  Co,,  256. 

LIEN. 

1.  Mechanic^ B  lien  on  munieipal  impi'ovements — when  lien  cannot  be  canceled  by 
order.  The  only  authority  to  discharge  a  mechanic's  lien  on  motion  is  that  con- 
tained in  the  statute  and  a  municipal  lien  cannot  be  canceled  on  motion  on  the 
ground  that  an  action  has  not  been  brought  to  enforce  the  same  within  the 
time  prescribed  by  statute. 

The  statute  is  self  operative  and  if  an  action  to  enforce  it  be  not  brought 
within  ninety  days  after  filing  the  lien,  and  if  notice  of  pendency  thereof  be  not 
filed  within  the  same  period  with  the  financial  officer  of  the  municipal  corpora- 
tion with  whom  the  notice  of  lien  was  filed  the  lien  is  discharged  without  order 
or  action,  except  where  it  has  been  continued  by  order  of  the  court.  Matter  of 
Budiger,  86. 

2.  Mechanic's  lien  —  discJiarge  thereof  on  undertaking  hy  assignee.  Although  the 
statute  only  expressly  authorizes  the  discharge  of  a  mechanic's  lien  upon  the 
application  of  a  contractor  who  gives  an  undertalting,  an  assignee  is  equally 
entitled  to  the  discharge,  whetlier  he  be  assignee  of  the  entire  contract  or  a 
part  only  of  the  moneys  due  thereunder. 

But  the  assignee,  whether  of  the  whole  contract  or  part  thereof,  must  give 
an  undertaking  for  the  payment  **  of  any  judgment  which  may  be  recovered  in 
an  action  to  enforce  the  lien,"  even  though  therebv  he  becomes  responsible  for 
the  debts  of  third  parties.     Russell  <&  Enoin  Mfg,  Co,  v.  City  of  New  York,  88. 

8.  Mechanic* s  lien  —  action  agaijist  surety  on  bond  given  to  discharge  lien  —  leave 
of  court.  When  a  mechanic's  lien  has  been  discharged  by  the  giving  of  an 
undertaking  pursuant  to  subdivision  4  of  section  18  of  the  Lieu  Law,  the  lienor 
is  not  required  to  obtain  leave  of  court  to  bring  action  against  the  surety  but 
may  join  him  as  defendant  without  leave. 

Section  814  of  the  Code  of  Civil  Procedure,  requiring  leave  of  court  before 
brindng  action  for  a  breach  of  the  condition  of  a  bond,  has  no  application  to 
bonds  given  to  discharge  a  mechanic's  lien  which  merely  take  the  place  of  the 
real  estate  upon  which  the  lieu  was  filed. 

On  the  discharge  of  a  mechanic's  lien  by  the  giving  of  an  undertaking,  the 
lienor  may  either  foreclose  against  the  debtor  alone,  and  if  he  recover  judg- 
ment establishing  the  validity  of  the  lien  may  maintain  an  action  against  the 
surety,  or  he  may  sue  in  equity  against  the  debtor  and  surety  jointly  to  estab- 
lish the  validity  of  the  lien  and  for  a  personal  judgment  against  the  debtor  and 
surety.     Pierce,  Butler  <fe  Pierce  Manufacturing  Co,  v.  Wilson,  662. 

Action  to  enforce  attorney's  lien  after  settlement  by  client. 
See  Attorney  and  Client,  1. 

Necessary  parties  in  judgment  creditor's  action  to  establish  a  lien  upon  prop- 
erty after  two  assignments. 

See  Debtou  and  Cheditok,  3. 

Filing  of  mechanic's  lien  inconsistent  with  claim  of  title. 
See  Salb,  2. 

LIFE  INSUItANGE. 

See  Insurance,  1-6. 
See  Pleading,  12-20. 

LIMITATION  OF  ACTION. 

When  failure  to  sue  stockholders  within  two  years  excused  because  of 
injunction. 

See  Debtor  and  Creditor,  11. 

Statute  of  Limitations  upon  beneficiary's  right  to  accounting  by  the  repre- 
sentative of  a  deceased  executor. 

See  Executor  and  Administrator,  7. 

App.  Div.— Vol.  CXYIII.         61 


Digitized  by  VjOOQ  IC 


062  INDEX. 

UMITATIOK  OF  ACTION  —  Continued. 
Effect  of  Statute  of  Limitations  upon  revival  of  action. 
See  Practice,  5. 

When  Statute  of  Limitations  begins  to  run  against  remaindermeiL 
See  Trust,  4. 

UaXXOIt  TAX  LAW. 

See  Intoxicating  Liquor,  generally. 

LOCAL  OPTION. 

Resubmission  of  question  after  illegal  vote. 
See  Intoxicating  Liquor,  1,  2. 

MAINTENANCE. 

Evidence  insufficient  to  show  illegal  consideration  for  contract  of  retainer. 
See  Attorney  and  Client,  1. 

MANDAMU& 

1.  Pleading  — deninU  on  information  and  belief.  The  allegations  of  a  petition 
on  mandamus  are  not  put  in  issue  by  denials  made  upon  information  and  belief. 
Matter  of  E  Idei'  v.  Bingfuim,  25. 

2.  Municipal  corporations  — judgment  by  police  commissioner  on  trial  7iad  before 
predecessor.  The  action  of  a  police  commissioner  in  dismissing  an  officer  is 
invalid  if  based  upon  proceedings  had  before  his  predecessor  and  not  resulting  in 
a  final  Judgment. 

Absence  of  an  officer  from  duty  when  caused  by  net  of  God,  as  by  illness,  is 
not  ground  for  dismissal  under  secrion  303  of  the  charter  of  Greater  New 
York.  To  deprive  an  officer  of  his  position,  the  absence  must  have  been 
voluntary  and  intentional.     Id. 

8.  Same — wlien  mandamus  proper  remedy  for  reinstatement.  When  no  trial 
has  been  had  before  the  police  commissioner  on  the  discharge  of  an  officer,  the 
latter's  remedy  for  reinstatement  is  by  mandamus.     Id. 

Petition  to  obtain  recount  of  votes  must  state  particular  district  in  which 
ballots  were  improperly  countal. 
See  Election  Law. 

Action  by  assistant  foreman  of  highways  for  reinstatement. 
See  Municipal  Corporation,  2. 

Defect  in  writ  of  mandamus  available  until  made  peremptory. 
See  Municipal  Corporation,  3. 

MANSLAUaHTER. 

Defendant  may  show  reputation  for  peaceable  disposition. 
See  Crime,  5,  6. 

MASTER  AND  SERVANT. 

Action  upon  alleged  promise  of  decedent  to  make  legacy  in  consideration  of 
services. 

See  Contract,  8. 

When  receipt  by  laborer  in  street  department  precludes  recovery  of  extra 
compensation  as  foreman. 

See  Municipal  Corporation,  1. 

Injury  to  employee  through  blasting. 
See  Negligence,  5. 

When  master  excused  at  common  law  for  negligence  of  foreman. 
See  Negligence,  7. 

Explosion  of  dynamite  on  railroad  —  liability  of  master,  although  negligence 
of  fellow-servant  contributes  to  injury. 
See  Negligence,  8. 

Injury  to  motorman  by  collision  of  street  cars  —  failure  of  company  to  post 
notice  of  change  in  schedule. 
See  NicGLiGENCE,  9. 
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Benefits  of  Employers*  Liability  Act  are  available  to  superintendent  -injury 
on  freight  elevator  —  assumption  of  risk. 
See  Neqligence,  11,  12. 

What  constitutes  employment  as  foreman  —  injury  to  employee  removing 
ashes  from  locomotive. 

See  Negligekce,  15,  16. 

Injury  to  servant  by  full  of  chute. 
See  Negligence,  18. 

Injury  to  conductor  by  derailment  of  rear  car  —  erroneous  nonsuit  where 
shifting  of  switch  is  possible  cause. 
See  Negligence,  21. 

Injury  by  breaking  of  plank  upon  horses  —  when  structure  not  a  scaffold 
under  the  Labor  Law  —  when  relationship  of  master  and  servant  is  for  jury. 
See  Negligence,  23. 

MECHANIC'S  lilEN. 

See  Lien,  generally. 

MEMBERSHIP  COBPOBATION. 

Bequest  to  McAuley  Mission  subject  to  transfer  tax. 
See  Tax,  1,  2. 

MISNOMEB. 

Party  with  different  names  may  be  sued  without  alias  —  estoppel. 
See  Debtor  and  Creditor,  2,  8. 

MISTAKE. 

Purchase  of  lands  from  devisee  with  knowledge  that  child  was  born  after 
making  of  will  is  not  a  mistake  of  fact. 
See  Payment. 

MONEY  RECEIVED. 

Action  to  recover  money  paid  on  purchase  of  land  from  devisee  —  mistake  of 
act. 

See  Payment. 

Veiudee  cannot  recover  money  paid  to  agent  because  of  a  second  payment  to 
prncipal. 

See  Pkincipal  and  Agent,  9. 

When  over- payment  made  to  messengers  on  forged  bills  may  be  recovered 
rom  principal. 

See  Principal  and  Agent,  10,  11. 

MORTGAGE. 

Inconsistent  findings  that  mortgage  was  taken  in  good  faith  and  that  mort- 
gage«s  had  knowledge  that  plaintiff  claimed  a  lien. 
See  Appeal,  4. 

When  award  upon  condemnation  of  lands  by  city  chargeable  with  a  deficiency 
judgment  on  foreclosure. 

See  Eminent  Domain,  1. 

Failure  of  assignee  to  allege  assignment  of  bond  on  foreclosure. 
See  Pleading,  1. 

Action  to  have  deed  declared  to  be  a  mortgage — agreement  by  parties.  ' 

See  Real  Property,  12. 

MOTION  AND  ORDER. 

Appeal  from  judgment  on  demurrer  brings  up  the  propriety  of  order  on  which 
it  is  founded. 

>Sgtf  Appeal,  1. 

Motion  to  set  aside  judgment  erroneously  entered  upon  report  of  a  referee— 
how  governed. 

See  Attorney  and  Client,  3. 


Digitized  by  VjOOQIC 


064  INDEX. 

MOTION  AND  OBBEB—  Continued, 

When  moving  affidavit  for  ezaminatioD  before  trial  sufficient— reference  to 
unverified  complaint. 

See  Deposition,  5-7. 

When  mechanic's  lien  may  not  be  canceled  by  order. 
JSee  Lien,  1. 

Motion  for  bill  of  particulars  may  not  be  united  with  motion  to  make  complaint 
more  definite  and  certain. 
iS^€  Pleading,  19, 

Motion  to  vacate  order  appointing  receiver  in  foreclosure  resettled  to  show 
moving  parties. 

JSee  Practice,  9. 

HOTOB  VEHICLE  LAW. 

Collision  between  motor  car  and  vehicle —  law  of  the  road. 
JSee  Nbglioencb,  14. 

MUNICIPAL  COBPOBATION. 

1.  W/ien  laborer  in  street  department  not  entitled  to  reeover  foagee  as  foreman. 
Action  to  recover  additional  compensation  for  services  alleged  to  have  been 
rendered  by  the  plaintiff  to  a  municipal  corporation  as  foreman  in  the  street 
cleaning  department. 

It  appeared  that  the  plaintiff  was  employed  as  a  laborer  in  the  street  cleaning 
department  at  a  wage  of  one  dollar  and  fifty  cents  per  day;  that  being  unable  to 
do  hard  manual  labor  by  reason  of  his  age,  he  was  at  certain  times  on  his  own 
solicitation  allowed  to  act  as  foreman  in  charge  of  a  certain  number  of  laborers. 
The  plaintiff  was  never  appointed  as  foreman  nor  given  a  foreman's  badge  and 
performed  his  duties  under  the  instructions  of  regularly  appointed  foremen.  It 
further  appeared  that  without  protest  or  complaint  he  gave  receipts  in  full 
payment  for  services  as  laborer  during  the  entire  time  he  was  employed.  On  all 
the  evidence, 

Held,  that  the  plaintiff  was  not  entitled  to  recover  any  sum  in  addition  to 
laborer's  wages  received,  for  to  hold  otherwise  would  establish  a  dangerous 
precedent  in  that  any  municipal  employee  performing  the  duties  of  a  higher 
rank  for  a  day  or  week  might  claim  additional  compensation  no  matter  what  the 
agreement  with  the  corporation; 

That  the  plaintiff  by  accepting  and  receipting  for  his  wages  without  protest 
had  waived  his  right,  if  any,  to  increasetl  wages.     Farrell  v.  City  of  Buffalo,  697. 

2.  Mandtimue  by  assistant  foreman  of  highways  aeking  reinstatement  — fact  that 
relator,  a  volunteer  fireman,  wtis  protected  from  remoml  must  be  alleged.  An  assist- 
ant foreman  of  highways  in  the  borough  of  Queens  is  subject  to  removal  under 
section  1543  of  the  revised  charter  of  the  city  of  New  York. 

Even  if  such  assistant  foreman  claims  protection  from  removal  without  trial 
under  section  21  of  the  Civil  Service  I^w  (as  amd.).  on  the  theory  that  he  was  a 
member  of  the  volunteer  fire  department  of  the  city,  he  must  allege  that  fact  in 
his  alternative  writ  of  mandamus  seeking  reinstatement;  otherwise  the  peremptory 
writ  reinstating  him  cannot  issue. 

Such  fact  is  not  alleged  by  including  in  the  writ  the  letter  of  the  relator's 
attorney  stating  that  there  was  no  question  in  his  mind  but  that  the  relator, 
being  a  veteran  fireman,  was  entitled  to  reinstatement,  this  being  a  mere  opinion, 
not  an  allegation  of  fact.     People  ex  rel.  Fogarty  v.  Cassidy,  698. 

3.  iSame  —  practice  —  defect  in  writ.  A  defect  in  substance  in  the  writ  of  man- 
damus may  be  taken  advantage  of  at  any  time  before  the  peremptory  writ  is 
awarded,  and  even  after  the  trial  of  the  issue  on  the  alternative  writ.    Id. 

4.  Contract  for  improvement  of  Ivospitals  in  city  of  New  York  —  bid  in  excess  of 
appropriation  not  validated  by  subsequent  additional  appropriation.  Under  the 
provisions  of  the  charter  of  Greater  New  York  the  Trustees  of  Bellevue  and 
Allied  Hospitals  are  without  power  to  award  a  contract  for  additional  buildings 
when  all  the  bids  are  in  excess  of  the  amount  approi)riated  therefor.  Under 
such  circumstances  the  board  should  reject  the  bids. 

The  fact  that  the  trustees  upon  opening  the  bids  announced  the  lowest  bidder 
is  not  effective  as  an  award  of  the  contract  either  in  law  or  in  fact,  nor  does  it 
give  to  the  lowest  bidder  any  right  to  compel  the  execution  of  a  contract. 
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Nor  does  the  action  of  said  trustees  resolving  that  the  lowest  bid  be  accepted 
subject  to  the  approval  of  the  board  of  estimate  and  appoitionment  and  the 
board  of  aldermen  of  a  request  for  an  additional  appropriation  confer  any 
rights  upon  the  bidder.  Such  act  of  the  trustees  is  ultra  vires,  they  being  with- 
out power  to  validate  a  bid  in  excess  of  the  amount  previously  appropriated. 

Such  bid  being  invalid  when  made,  cannot  be  given  validity  by  any  subse- 
quent action  by  the  trustees  of  the  hospitals  or  by  any  other  municipal  board. 
Thus,  a  subsequent  appropriation  made  by  the  board  of  estimate  and  apportion- 
ment and  by  ^the  board  of  altlcrmen  does  not  inure  to  the  benefit  of  the  prior 
bidder.     Wiiliams  v.  City  of  New  York,  756. 

Damages  upon  condemnation  of  property  by  municipalities. 
See  E.v£iNENT  Domain,  1,  2,  7-11. 

Dismissal  of  policeman  by  commissioner  upon  proceedings  had  before  his 
predecessor  —  insufficient  grounds  for  dismissal. 
See  Mandamus,  2. 

Cemetery  association  not  liable  for  assessment  for  street  opening  —  when 
abutting  owner  entitled  to  damage  for  easements. 
See  Tax,  3,  4. 

NEGLiaENOE. 

1.  Injun/  to  passenger  by  sudden  starting  ofcir — facts  not  sJiowing  negligence — 
evidence  The  plaintiffs  wife  in  company  with  her  son  and  daughter  boarded  an 
open  car  having  running  boards  on  the  side.  It  appeared  that  the  car  was 
stopped  at  the  signal  of  another  passenger  and  that  the  son  alighted  but  that  the 
mother  merely  arose  in  her  place  and  did  not  attempt  to  leave  the  car,  when  the 
sudden  starting  thereof  threw  her  to  the  street.  It  also  appeared  that  neither 
the  daughter  nor  the  mother  caught  the  eye  of  the  conductor  although  they 
endeavored  to  signal  him  to  stop. 

Held,  that  the  evidence  was  insufficient  to  establish  negligence  on  the  part  of 
the  conductor  in  signaling  the  car  to  start,  for  he  was  Justified  in  believing  that 
the  plain tifTs  wife  did  not  intend  to  alight.  Keenan  v.  Metropolitan  Street 
Hailway  Co.,  56. 

2.  Pleading  —  daniaje  —  loss  of  wif^s  services.  When  the  plaintiff  alleged  only 
that  he  lost  his  wife's  services  as  **  housekeeper  in  my  dwelling,'*  he  is  not 
entitled  to  show  that  she  assisted  him  in  his  occupation  as  janitor  of  atljoining 
houses,  nor  is  he  entitled  to  show  that  her  illness  necessitated  the  services  of  his 
daughters  who  had  previously  been  earning  money  which  they  contributed  to 
the  family.    Id. 

8.  Trial  ~  improper  commert  by  attorney.  When  the  defendant's  counsel  on 
cross-examination  interrogates  a  witness  concerning  a  discrepancy  between  her 
testimony  and  the  complamt  filed  by  her  in  another  action,  it  is  improper  for  the 
plaintiff's  attorney  to  state  before  the  jury  that  he  was  responsible  for  the  prior 
complaint  which  had  been  withdrawn.  So  too,  it  is  improper  for  the  plaintiff's 
attorney  to  go  beyond  the  evidence  and  stAte  that  the  defendant  **  has  millions 
of  capital "  and  "thousands  of  employees," etc.    Id. 

4.  Child  injured  by  street  ear  — failure  to  look  —  erroneous  charge.  Tn  an  action 
for  injuries  received  by  a  child  who,  while  crossing  the  street,  was  struck  by  a 
car.  there  was  no  evidence  that  he  looked  in  either  direction  and  it  appeared 
that  the  car  was  moving  slowly.  On  the  question  of  failure  to  look  the  court 
charged  in  substance  that  there  is  "no  hard  and  fast  rule  that  requires  a  person 
to  look  up  and  down  the  track  when  about  to  cross  the  track  of  a  street  surface 
railroad.  If  the  car  at  the  time  a  person  undertakes  to  cross  is  sufficiently  far 
away  that  a  person  in  the  exercise  of  ordinary  care  may  get  across  in  snfety  then 
the  failure  to  look  is  not  evidence  of  negligence.  In  a  crowded  city  like  this 
if  every  person  waited  for  a  car  to  stop  and  slow  up  before  they  got  across  the 
street,  they  would  be  a  good  while  in  getting  across." 

Held,  that,  considering  the  facts,  the  charge  was  error  and  required  a  reversal. 
Peterson  v.  Interurban  Street  Railway  Co.,  210. 

5.  Injury  to  employee  through  blasting.  When  a  servant  is  injured  by  a  blast 
through  the  alleged  negligence  of  the  master,  and  the  complaint  alleges  his 
negligence  and  that  of  his  agents  or  servants  and  the  failure  to  make  and  enforce 
proper  rules«  the  plaintiff  should  be  compelled  to  furnish  ft  bill  of  particulars 
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stating  whether  the  blasting  was  under  the  personal  charge  of  the  defendant  at 
the  time  of  the  accident,  or  in  charge  of  an  employee,  with  his  name  or  a  descrip- 
tion of  him  and  his  duties,  and  in  what  negligent  manner  the  blast  was  fired,  or 
from  what  negligent  cause,  and  what  rules  should  have  been  made  or  what 
existing  rule  was  disregarded.    Dwyer  y.  Slaite^'y,  345. 

6.  Gominon-hiw  rules  obtain  unlean  action  brought  under  Employent  Liability 
Act.  An  employee  in  order  to  obtain  the  privileges  of  the  Employers'  Liability 
Act  must  bring  his  action  thereunder.  If  he  sue  at  common  law,  the  common- 
law  rules  are  applicable.     Gurran  v.  Manhattan  liailway  Co.,  "347. 

7.  Same  —  erroneous  charge  as  to  neglect  of  foreman  employed  to  give  warning. 
Hence,  when  in  a  common-law  action  it  is  shown  that  the  master  employed  a  fore- 
man to  warn  laborers  working  upon  a  railroad  track  of  the  approach  of  trains, 
and  that  the  plaintiff,  an  employee,  was  injured  during  a  temporary  absence 
of  the  foreman,  it  is  error  to  charge  that  the  foreman  was  the  alter  ego  of  the 
master  and  that  his  neglect  was  that  of  the  master  and  not  that  of  a  fellow- 
servant,  when  no  question  is  raised  as  to  the  competency  of  the  foreman. 

By  furnishing  a  competent  foreman  t-o  give  warning,  the  master  performed  his 
duty  and  was  not  liable  for  the  negligent  acts  of  the  foreman  in  the  management 
and  detail  of  his  work. 

Ward  V.  MafHiattan  Bailimy  Co.  (95  App.  Div.  487),  limited.    Id. 

8.  Explosion  of  dynamite  carried  on  railroad  —  master  liabU  for  negligence 
although  negligence  of  fellow-servant  contributes  t*>  injuiy.  When  an  injury  to  a 
servant  is  caused  partly  by  the  negligence  of  a  fellow-servant  and  partly  by  that 
of  the  master,  the  negligence  of  the  fellow -servant  does  not  excuse  the  master. 

When  it  appears  th:it  the  plaintiff,  a  brakeman,  was  injured  by  an  explosion 
of  dynamite  resulting  from  a  rear  end  collision,  and  that  the  car  in  which  the 
dynamite  was  stored  was  next  to  the  caboose  of  the  forward  train  and  was  not 
provided  with  air  brakes,  as  were  the  majority  of  the  other  cars,  contrary  to 
the  rule  of  the  railroad  requiring  that  cars  carrying  explosives  be  first  class  in 
every  respect  and  that  they  be  placed  as  near  the  middle  of  the  train  as  pos- 
sible, the  jury  would  be  entitled  to  find  that  the  master,  by  storing  the  dyna- 
mite in  a  car  not  equipped  with  air  brakes,  made  it  impossible  for  the 
decedent's  fellow-servants  to  place  the  car  in  the  middle  of  the  train,  and  a 
nonsuit  based  on  the  ground  that  the  injury  was  caused  by  the  act  of  a  fellow- 
servant  is  error.     Kelly  v.  Delaware,  Lackawanna  <fe  Western  B.  B.  Co.,  432. 

9.  Injury  to  motor  man  by  collision  — failure  of  master  to  conform  to  rules.  The 
plaintiff  was  a  motorman  on  the  electric  railroad  of  the  defendant  and  was 
injured  by  a  head-on  collision  at  night.  Usually  the  defendant  operated  two 
tracks,  but  at  the  time  of  the  accident  a  portion  of  one  of  the  tracks  was  torn  up 
for  repairs,  and  cars  passing  in  both  directions  were  required  to  use  one  track 
for  a  short  distance.  The  rules  of  the  defendant  required  the  motorman  and  con- 
ductor to  follow  the  time  tables  as  posted,  and  sUited  that  they  would  receive 
notice  of  temporary  changes  in  the  time  tables  by  notice  posted  the  day  before 
they  became  effective.  The  rules  also  required  the  motorman  to  obey  the  instnic- 
tions  of  the  conductor.  The  time  tables  as  posted  required  the  run  to  be  made 
in  one  hour,  but  through  his  conductor  the  plaintiff  had  been  instructed  to  make 
the  run  in  forty-five  minutes  during  certain  hours  of  the  night,  which  schedule 
was  never  embodied  in  the  time  tables  or  notice  thereof  posted.  The  plaintiff, 
while  running  on  the  forty -five-minute  schedule  as  directed,  came  into  collision 
with  a  work  car  coming  from  the  opposite  direction  upon  the  part  of  the  road 
where  a  single  track  was  used.  The  operators  of  the  work  car  testified  that 
they  had  no  notice  of  the  change  in  schedule.     On  an  appeal  from  a  nonsuit, 

Jleld,  that  as  the  conductor  and  the  plaintiff  had  been  instructed  to  run  on  the 
forty -five-minute  schedule,  the  jury  would  have  been  entitled  to  find  that  the 
master  was  responsible  for  the  change  in  the  schedule  time; 

That  when  only  one  track  became  available  for  use  by  cars  movir.g  in  both 
directions  it  became  the  duty  of  the  defendant  to  use  reasonable  precaution  to 
protect  its  employees  commensurate  with  the  unwonted  danger; 

That  the  jury  would  have  been  entitled  to  find  that  by  changing  the  schedule 
time,  without  giving  notice  thereof  to  employees,  the  defendant  hid  violated  its 
own  rules,  and  was  liabler 
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That  although  the  headlight  of  the  car  had  gone  out,  and  the  plaintiff,  unable 
to  fix  it,  had  hung  a  red  luntern  in  its  place,  he  was  not  guilty  of  contributory 
negligence  in  failing  to  notify  the  conductor  thereof.  Saldwin  y.  Schenectady 
Railway  Co.,  441. 

10.  Injury  at  railroad  ero&sing  —  inconsistencies  between  testimony  on  first  and 
second  trial.  When  a  judgment  in  favor  of  the  plaintijff,  who  was  injured  while 
crossing  a  railroad  track  was  reversed  upon  the  ground  that  on  his  own  testi- 
mony he  was  guilty  of  contributory  negligence  in  failing  to  look,  and  on  the 
new  trial  he  directly  contradicts  his  former  testimony  on  that  point  without 
explaining  the  contradiction  and  without  corroboration,  there  is  such  an  irre- 
concilable variance  between  the  two  statements  that  the  plaintiff  fails  to  sustain 
the  burden  of  proof.     Fisher  v.  Central  Vermont  Railway  Co.,  44(J. 

11.  Employers*  Liability  Act  —  injtiry  on  elevator.  The  superintendent  of  a 
mill,  although  the  alter  ego  of  the  owner,  is  entitled  to  the  benefits  of  the 
Employers'  Liability  Act,  which  makes  no  distinction  between  different  classes 
of  employees.     Aken  v.  Barnet  &  Aufsesser  Knitting  Co.,  463. 

12.  Same — tncU  —  questions  for  the  jury.  Although  the  master  has  posted  a 
notice  forbidding  employees  from  riding  on  a  freight  elevator,  it  is  for  the  jury 
to  say  whether  the  defendant  acquiesces  in  such  use  when  there  is  evidence  that 
the  employees  were  accustomed  to  use  it  to  the  knowledge  of  the  master,  and  a 
dismissal  of  the  complaint  of  a  superintendent  who  was  injured  on  such 
elevator,  is  error. 

As  section  8  of  the  Employers'  Liability  Act  provides  that  the  question  whether 
an  employee  assumes  the  risk  of  injury  or  is  guilty  of  contributory  negligence 
bv  the  continuance  in  his  employment  with  knowledge  of  the  nsk  is  a  question 
or  fact,  it  is  error  to  dismiss  the  complaint  of  one  injured  on  the  freight  elevator 
upon  the  ground  that  being  near  a  landing  when  the  elevator  stopped,  he  could 
have  stepped  to  the  floor  and  attempted  to  operate  it  from  a  place  of  safety.    Id, 

13.  Measure  of  damages  for  injury  to  Jiorse  and  wagon  by  collision.  When  in  an 
action  to  recover  damages  to  a  horse  and  wagon  received  in  a  collision  with  an 
automobile,  it  appears  that  the  actual  expense  of  repairing  the  wagon  was 
twenty-seven  dollars  and  fifteen  cents,  and  that  it  was  in  as  good  or  beter  con- 
dition than  formerly,  testimony  that  the  wagon  had  shrunk  in  value  from  two 
hundred  dollars  to  fifty  dollars  is  purely  fanciful  and  not  worthy  of  consideration 
as  a  basis  of  damage. 

Nor  can  the  damage  to  the  horse  be  based  upon  its  shrinkage  in  value  as  a 
**  family  horse"  by  reason  of  its  becoming  nervous  in  the  neighborhood  of  auto- 
mobiles by  reason  of  the  accident.  The  defendant  is  not  required  to  pay  the 
difference  in  the  value  of  the  horse  before  and  after  the  accident  treating  it 
only  as  a  "family  horse."     Mendltson  v.  Van  Rensselaer,  516. 

14.  Same  —  collision  between  motor  car  and  ve/iide—law  of  tJie  road.  It 
appeared  that  the  plaintiffs  were  driving  their  waeon  and  approaching  the 
intersection  of  another  road  into  which  they  intended  to  turn.  On  neariug  the 
intersection  they  failed  to  keep  to  the  right  thereof  as  required  by  subdivision 
C  of  section  157  of  the  Highway  Law,  but  turned  to  the  left  side  of  the  road. 
The  defendant,  coming  from  behind,  in  attempting  to  pass  to  the  left  of  the 
plaintiffs,  as  required  by  subdivision  B  of  said  act  and  subdivision  1  of  section 
4  of  the  Motor  Vehicle  Law,  struck  and  injured  the  horse  and  wagon.  On  the 
question  of  the  defendant's  liability, 

Held,  that  the  questions  as  to  whether  the  defendant  gave  sufficient  warning 
and  properly  managed  his  machine  in  attempting  to  pass  the  plaintiffs  when 
Rearing  the  point  ofintersection  of  the  roads,  as  well  as  the  contributory  negli- 
gence of  the  plaintiffs,  were  not  questions  of  law  but  of  fact  proper  for  the 
jury.    Id. 

15.  Superintendent  under  Employers^  Liability  Act.  A.  person  placed  in  charge 
of  employees  cleaning  ashes  from  locomotives  in  the  absence  of  the  regular 
superintendent  or  foreman,  and  directing  the  work,  is  acting  as  a  superintendent 
within  the  meaning  of  the  Employers'  Liability  Act.  Mikos  v.  New  York  Central 
d  Hudson  River  R.  R.  Co.,  536. 

16.  Same  —  injury  to  employee  removing  ashes  from  locomotive.  In  an  action  to 
recover  for  the  death  of  the  plaintiff's  intestate  it  appeared  that  the  intestate 
was  employed  by  the  defendant  to  clean  ashes  from  locomotives  in  an  ash  pit 
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over  which  the  locomotives  were  run  for  that  purpose.  While  so  engaged,  an 
employee  known  as  a  "hostler,"  without  other  warning  than  ringing  the  bell, 
started  two  locomotives  under  which  the  intestate  was  working,  whereby  the 
intestate  was  luu  over  and  killed.  There  was  evidence  that  the  "hostler"  had 
been  directed  by  the  acting  superintendent  to  take  the  locomotives  from  the  pit 
as  soon  as  possible,  and  was  told  that  they  were  dumped  and  ready  to  be 
removed. 

Held,  that  the  "hostler"  was  justilied  in  relying  on  the  statement  of  the 
superintendent  that  the  locomotives  were  ready  to  be  moved,  and  that  the 
defendant  could  not  be  heard  to  say  that  its  ordera  should  be  disregarded  or 
its  information  treated  as  unreliable,  and  that  a  verdict  for  the  plaintiff  ^i^as 
warranted.    Id. 

17.  Gollmon  between,  vehicle  and  troUey  ear  cmning  from  behind  —  contributory 
negligence.     Action  to  recover  for  personal  injuries. 

The  plaintiff  was  driving  a  load  of  hay,  the  wheels  of  his  vehicle  running  on 
the  right-hand  track  of  the  defendant's  electric  road.  A  trolley  car  coming  from 
behind  sounded  its  bell  when  500  feet  distant  from  the  plaintiff  as  a  warning  to 
leave  the  track.  The  plaintiff  turned  his  team  to  the  left  so  that  the  car  could 
pass  him,  but,  upon  the  car  slowing  up,  immediately  turned  to  the  right  for  the 
purpose  of  crossing  the  track  when  he  was  struck  and  injured.  It  'was  shown 
that  the  motorman  used  every  endeavor  to  slop  the  car  after  the  plaintiff  made 
the  second  turn  and  that  the  plaintiff  had  not  looked  behind  from  the  time 
when  he  first  saw  the  car  500  feet  away. 

Held,  that  it  was  error  to  refuse  to  charge  that  if  the  plaintiff  drove  so  as  to 
be  free  from  the  car  and  then  turned  toward  the  track  without  any  precaution, 
he  was  negligent  and  could  not  recover.  Hobinwn  v.  Croestown  Street  Railway 
Co.M^' 

18.  Injury  by  fall  (^  chute.  A  master  maintaining  a  chute  used  to  slide  mer- 
chandise from  one  floor  to  another  is  bound  to  so  secure  it  that  it  will  not  fall, 
which  duty  cannot  be  delegated  so  as  to  relieve  the  master  from  liability  for 
injuries  so  caused.     Anibellan  v.  Barcalo  Manufacturing  Co.,  547. 

19.  Release  of  action  procured  by  fraud — charge  construed.  "When  it  Is  a  ques- 
tion as  to  whether  a  release  signed  by  the  plaintiff  was  obtained  by  misrepresenta- 
tion of  the  master  and  was  signed  by  the  plaintiff  without  knowing  its  contents, 
and  when  the  court  has  charged  that  if  when  the  plaintiff  signed  he  knew  and 
understood  the  language  of  the  instrument  that  he  could  not  recover,  a  subse- 
quent refusal  to  charge  that  if  the  plaintiff  "knowingly"  executed  the  release 
he  cannot  recover,  must  be  construed  to  mean  that  the  court  refused  to  charge 
that  the  plaintiff  could  not  recover  if  he  knew  he  signed  the  paper,  that  inter- 
pretation being  necessary  iu  view  of  the  prior  charge.     Id. 

20.  Same  — appeal — failure  of  plaintiff  to  tender  consideration  for  release  fud 
available  on  appeal.  Although  the  effect  of  such  release  may  not  be  avoided 
without  repaying  or  tendering  the  consideration,  the  objection  cannot  be  taken 
for  the  first  time  upon  appeal.     Id. 

31.  Injury  by  shifting  railway  switcfi  —  erroneous  nonsuit.  In  an  action  by  the 
conductor  of  a  railroad  to  recover  damages  for  injuries  received,  it  appeared 
that  the  locomotive  and  first  ears  of  the  train  on  passing  over  a  switch  took  a 
track  bearing  to  the  left,  while  the  rear  truck  of  one  car  and  the  remaining  cars 
took  the  track  bearing  to  the  right.  It  appeared  that  the  switch  in  question  was 
controlled  from  a  tower  house,  and  the  system  had  been  installed  within  a  few 
hours  of  the  happening  of  the  accident.  It  was  shown  that  there  was  no  bump- 
ing of  the  wheels  on  the  ties  as  if  they  had  left  the  track,  nor  were  there  any 
marks  or  scratches  on  the  switch  points  or  car  wheels.  The  cars  and  rear  truck 
were  free  from  defects  which  might  have  caused  the  accident. 

Held,  that  a  nonsuit  was  error: 

That  on  the  evidence  the  jury  would  have  been  justified  in  finding  that  the 
accident  was  caused  by  the  improper  shifting  of  the  switch  by  the  towerman 
durincr  the  passage  of  the  train,  or  that  the  switch  was  defective.  France  ▼. 
New  York  Central  <&  Hudson  River  R.  R.  Co.,  550. 

22.  Injury  by  sudden  starting  of  (rain  while  passenger  alighting.  The  plaintiff, 
a  woman  unused  to  travel,  was  riding  on  the  defendant's  train.  As  the  train 
approached  the  station  where  she  intended  to  alight  the  traiomao  opened  the 
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door  and  called  out  the  station  and  said,  "  All  change/'  and  thereupon  went  into 
the  car  ahead.  The  train  actually  stopped  about  150  feet  from  tlie  station  plat- 
form, and  the  plaintiff  believing  thai  she  had  arrived  at  the  station,  and  while 
in  the  act  of  aligUting,  was  thrown  and  injured  by  the  sudden  sUirtiug  of  the  train. 

Held,  that  the  questions  of  the  defendants  negligence  and  the  absence  of 
contributory  negligence  of  the  plaintiff  were  properly  submitted  to  the  jury; 

That  the  act  of  the  trainman  in  calling  out  the  station  when  he  knew  that 
the  train  had  not  arrived  at  the  platform,  and  that  it  was  not  time  for  passengers 
to  alight,  was  negligent; 

That  although  the  plaintiff  was  inexperienced  in  traveling  and  unacquainted 
with  railroads,  she  was  not,  as  a  matter  of  law,  guilty  of  ooutributory  negligence 
in  traveling  alone.     Wolford  v.  New  York  Central  cfe  tludscrn  River  R,  R.  Co.,  553. 

9B.  Injury  by  breaking  of  plank  used  as  scaffold  —  when  structure  not  within 
section  18  of  t/is  Labor  Law  —  question  us  to  whetli^r  relation  of  master  and  servant 
exists  is  for  jury.  When  a  plaintiff  being  employed  by  one  master  is  injured 
while  at  work  as  a  carpenter  in  the  building  of  the  defendant  by  the  breaking 
of  a  scaffold,  the  question  as  to  whether  the  relation  of  master  and  servant 
existed  between  plaintiff  and  defendant  is  for  the  jury  and  not  for  the  court. 

A  structure  consisting  of  a  plank  laid  across  two  wooden  horses  ten  feet  high 
and  moved  about  by  workmen  at  their  convenience  is  not  a  scaffold  within  the 
meaning  of  section  18  of  the  Labor  Law. 

When  it  is  shown  that  the  plank  which  broke  was  within  the  control  of  the 
plaintiff  and  his  fellow- workmen  and  was  placed  and  continually  readjusted 
by  them,  and  that  there  were  many  other  planks  on  the  premises  which  they  could 
have  used,  the  defendant  is  not  hable.      Williains  v.  First  National  Bank,  555. 

24  Excessive  verdict  — failure  to  sliow  tliat  injuHes  resulted  from  accident. 
When  in  an  action  to  recover  for  personal  injuries,  the  verdict  is  based  on  a  con- 
dition of  hysteria  in  the  plaintiff,  and  it  appears  that  shortlv  prior  to  the  accident 
she  underwent  a  surgicjil  operatiou  which  might  have  produced  the  hysteri?i  and 
the  only  other  injuries  shown  were  trifling,  the  plaintiff  has  failed  to  sustain  the 
burden  of  showing  that  the  hysteria  was  the  result  of  the  accident,  and  a  new 
trial  will  be  granted  uuless  the  plaintiff  reduce  the  judgment.  l)es  Moineaux  v. 
New  York  City  R.  Co.,  843. 

Right  of  way  —  pedestrian  struck  by  street  car  between  intersecting  streets. 
Fitzgerald  v.  Brooklyn  Heights  RiHroad  Co.,  893. 

Improper  questions  to  show  that  defendant  is  insured. 

Cobb  V.   United  Engineering  cfc  Contracting  Co.,  904. 

Verdict  for  personal  injuries  cannot  be  based  upon  plaintiff's  earnings  in 
crimln.d  employment. 

See  Damaobs,  1. 

Complaint  against  officer  of  insurance  corporation  for  damages  for  negligence. 
See  Pleading,  20. 

Liability  of  railroad  company  for  injury  from  failure  to  repair  pavement 
adjoining  tracks. 

Sue  Railroad,  2. 

Erroneous  cliar^e  as  to   presumption  from  failure  of  defendant  to  produce 
psissengers  who  witnessed  street  car  accident. 
See  Trial,  2. 

ITEaOTIABLE  INSTRUMENTS  LAW. 

Liability  of  irregular  indorser. 
>&e  Bills  and  Notes. 

NEW  TBIAL. 

See  Trial. 

NEW  TOBK,  CITY  OP. 

Co.idemnation  of  lands  by  the  city. 

See  Eminent  Domain,  1,  2,  7-11. 

Dismissal    of  policeman  by  commissioner  upon  proceedings  had  before  his 
predecessor  — insufficient  grounds  for  dismissal. 
See  Mandamus,  2. 
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Mandamus  by  assista.it  foreiimn  of  liighways  for  reinstatement. 
tke  Municipal  Corporation,  2. 

Ultra  vires  award  of  contract  for  improvement  of  hospitals  —  bid  in  excess  of 
appropriation. 

hee  MuNiciPAii  Corporation,  4. 

Cemetery  association  not  liable  for  assessment  for  street  opening  —  when  abut- 
ting owner  entitled  to  damage  for  easements  —  charter  construed. 
See  Tax,  3,  4. 

KON-BESIDENT. 

When  property  of  non-resident  held  in  trust  subject  to  tax. 
See  Tax,  5. 

KOnOE. 

Bailee  who  after  notice  waives  right  to  sell  pledged  stock  cannot  recall  such 
waiver  without  second  notice. 
See  Bailment. 

When  notice  of  election  of  insurance  directors  insufficient  to  estop  policy-holders. 
8u  Insurance,  5. 

NOVATION. 

Acceptance  by  corporation  of  obligation  of  third  person  in  settlement  of  claim 
against  its  president  bars  action  against  him  for  conversion. 
See  Conversion,  2. 

Assumption  by  corporation  of  contract  to  buy  lands. 
Sec  Debtor  and  Creditor,  9. 

NinSANCE. 

House  of  abortion  is  public  nuisance. 
See  Crime,  17. 

OFFICER. 

Ultra  vires  action  of  municipal  board  in  awarding  contract  in  excess  of 
appropriation. 

See  Municipal  Corporation,  4. 

Validity  of  election  of  de  facto  officer  immaterial  in  action  to  recover  money 
received. 

See  Pleading,  14. 

PAKENT  AND  CHILD. 

llusbdiid  and  wife  —  conflict  of  laws  —  wlien  foreign  htatute  legitimatizing  chil- 
dren on  mfirriage  of  parents  binding  litre.  The  statute  of  a  sister  State  providing 
that  where  the  parents  of  an  illegitimate  child  intermarry,  or  if  the  father 
acknowledge  the  child  as  his  by  a  written  instrument,  it  shall  be  considered 
legitimate  for  all  intents  and  purposes,  is  binding  here  and  entitles  a  child  so 
legitimatized  to  share  in  real  esttite  with  other  legitimate  children  by  a  former 
wife,  even  though  the  second  murriago  of  the  father  was  made  foUowiu?  a  for- 
eign divorce  procured  by  him  by  publication,  the  validity  of  which  would  not  be 
recognized  by  our  courts. 

Although,  under  the  decisions  of  the  Supreme  Court  of  the  United  States, 
our  courts  can  under  certain  circumstances  refuse  to  recognize  the  validity  of 
a  foreign  divorce,  the  rule  should  not  be  so  extended  as  to  refuse  recognition  of 
the  legitimacy  of  children  of  a  subsequent  marriage  who  arc  legitimate  where 
born  or  subsequently  domiciled.     Olmsted  v.  Olmsted,  69. 

PARTITION. 

When  fHirtition  agreement  tcill  be  enforced  in  equity.  When  parties  have  entered 
into  an  agreement,  partly  written  and  partly  oral,  settling  a  dispute  and  pro- 
viding for  the  partition  of  lands  and  both  parties  have  acted  under  the  agree- 
ment and  acquiesced  in  a  partition  made  by  an  arbitrator  and  have  remained 
in  possession  ever  since,  equity  will  enforce  the  agreement  and  compel  the  exe- 
cution of  the  conveyances  necessary  to  vest  each  party  with  the  property  awarded 
to  him.     J<  }ies  v.  Jones,  148. 

Will  not  lie  during  life  estate* 
See  Will,  6, 


Digitized  by  VjOOQIC 


INDEX.  971 

PABTNEBSHIP. 

1.  Will  —  Uyateea  not  liable  a*  partners  token  rep7'esentative  continues  business  as 
autfwrized.  Beneficiaries  who  consent  that  an  administrator  with  the  will 
annexed  continue  the  testator's  business  as  directed  by  the  will  are  not  partners 
nor  individually  liable  to  one  who  deals  with  the  administrator  with  knowledge 
of  his  representative  capacity. 

An  executor  authorized  to  continue  the  testator  s  business  is  not  entitled  to 
involve  the  general  assets  of  the  estate,  and  persons  dealing  with  him  are  bound 
to  know  that  they  can  resort  only  to  the  property  embarked  in  the  business. 
They  have  no  recourse  to  the  gcnei-al  assets  of  the  estate,  nor  can  they  look  to 
the  beneficiaries  individually.  The  rule  holds  although,  with  the  consent  of  the 
beneficiaries,  the  administrator  continues  the  business  tor  a  ye;a'  beyond  the  time 
set  by  the  will. 

Under  such  circumstances  the  beneficiaries  are  not  individually  liable  because 
the  property  has  been  transferred  to  them  and  by  them  to  a  corporation  of 
which  they  are  stockholdera.     Mauliattan  Oil  Co.  v.  Oill,  17. 

2.  Aetioti  for  accounting  —  wTien  appointment  of  receiver  and  injunction  against 
carrying  on  business  uimuthorized.  There  is  no  authority  for  the  appointment  of 
a  receiver  of  partnership  property  unless  the.  partnership  is  terminated,  or  there 
has  been  a  breach  of  the  agreement  or  other  cause  justifying  a  dissolution. 
During  the  partnership  the  business  must  be  conducted  by  the  partners  and 
cannot  be  ttiken  out  of  their  hands  unless  facts  be  shown  justifying  a  dissolution 
and  a  sale  of  the  property. 

Hence,  in  an  action  by  a  partner  to  obtain  an  accounting  by  his  copartner  under 
the  partnership  agreement  a  receiver  of  the  property  cannot  be  appointed  where 
neither  a  dissolution  nor  sale  of  property  is  asked. 

Moreover,  when  under  such  circumstances  a  partner  moves  for  the  appoint- 
ment of  a  receiver  and  there  is  nothing  to  show  that  the  defendant  has  done, 
threatens  or  is  about  to  do  any  act  which  will  injure  the  plaintiff  or  render  a 
judgment  ineffectual  or  depreciate  the  value  of  the  partnership  property  during 
the  action,  there  are  no  grounds  for  an  injunction  restraining  the  defendant  from 
carrying  on  the  partnership  business.  Greenwald  v.  Gotham- Attucks  Music 
Ci?.,29. 

When  examination  before  trial  allowed  in  order  to  show  partnership. 
See  Deposition,  1. 

Liability  of  partner  who  is  appointed  executor  for  the  indebtedness  of  his  firm 
to  the  estate  —  effect  of  revocation  of  letters. 

See  Executor  and  Administuator,  14,  15. 

PARTY. 

Wfien  plaintiff  may  amend  to  bring  in  additional  defendants  jointly  liable.  In  an 
action  at  law  for  a  money  judgment  where  a  party  elects  to  sue  one  only  of 
parties  jointly  liable  on  a  contract  and  the  defendant  demurs  to  the  complaint 
upon  the  ground  that  the  other  parties  liable  have  not  been  joined,  the  court  has 
power  to  allow  an  amendment  bringing  in  the  other  parties  if  the  plaintiff  show 
an  adequate  excuse  for  not  joining  them  and  the  defendants  will  not  be  preju- 
diced especially  when  the  plaintiff  might  not  be  entitled  to  sue  the  original 
defendant  alone. 

Q'lO'y,  as  to  whether  other  parties  may  be  brought  in  when  the  action  is  in  tort. 
KiskjU  V.  Moran,  810. 

Liquidating  agent  of  national  bank  may  be  sued  in  State  court  for  accounting. 
See  Banking,  3. 

Only  party  to  sealed  instrument  may  sue  thereon. 
See  Contract,  5,  6. 

Action  by  assignees  of  obligee  against  obligor — erroneous  judgment  for 
assignee  who  was  made  a  codefendant. 
See  Contract,  7. 

Necessary  parties  in  judgment  creditor's  action  "to  establish  a  lien  upon  prop- 
erty after  two  Assignments. 

See  Debtor  and  Crkditor,  3. 

Suit  in  equity  by  creditor  against  stockholders  for  unpaid  subscriptions  — 
defaulting  subscribers  not  necessary  parties. 

See  PE9T0R  AND  CREDITOR,  6,  7, 
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When  trustee  not  necessary  party  in  judgment  creditors  action. 
See  Debtok  and  Creditor,  14. 

Necessity  in  judgment  creditor's  action  to  permit  other  creditors  to  become 
parties. 

See  Debtor  and  Creditor,  18. 

Commission  upon  interrogatories  may  issue  to  examine  a  party. 
See  Deposition,  3. 

Right  of  policyholder  to  contest  election  of  directors  in  insurance  corporations. 
See  Insurance,  4. 

Motion  resettled  to  show  moving  parties. 
See  Practice,  9. 

When  widow  of  spendthrift  may  contest  validity  of  trust  deed  executed  by 
him  for  his  own  benefit  —  necessary  parties. 
See  Trust,  3. 

PATKENT. 

When  moneys  not  paid  under  mistake  of  fact  —  eonveyanee  by  devisee  when  ehUd 
born  after  making  of  will.  The  laclc  of  authority  of  a  sole  devisee  to  convey  lands 
when  a  child  was  born  to  the  testator  after  the  making  of  the  will  is  not  a  question 
of  fact,  but  one  of  law,  and  one  who  has  taken  title  and  paid  a  subsequent 
mortgage  on  lands  conveyed  under  such  circumstances  cannot  recover  on  the 
theory  that  the  payment  was  made  under  a  mistake  of  fact,  where  there  is  neither 
testimony  nor  find,iug  that  the  plaintiffs  were  ignorant  or  mistaken  respecting 
any  of  the  facts  involved. 

The  deed  of  the  widow  was  not  invalid,  being  effective  to  convey  her  dower 
right,  and  moreover,  as  the  widow's  action  for  dower  was  not  barreti,  the  person 
paying  the  mortgage  was  subrogated  to  the  equitable  rights  of  the  mortgagee. 

The  cases  in  which  moneys  paid  may  be  recovered  may  be  grouped  under 
three  heads:  (1)  When  payments  are  induced  by  fraudulent  misrepresentation; 
(2)  when  made  under  coercion  either  in  fact  or  in  law;  (8)  when  made  under  a 
mistake  of  fact.     Belloff  v.  Dijne  Savings  Bank,  20. 

Indorscr  of  note  not  discharged  when  payment  by  maker  is  an  unlawful 
preference. 

>81ft8  Bankruptcy,  5,  6. 

When  unpaid  promissory  notes  given  for  premiums  do  not  constitute  payment. 
See  Insurance,  1. 

When  receipt  by  laborer  iu  street  department  precludes  recovery  of  extra 
compensiition  as  foreman. 

See  Municipal  Corporation,  1. 

Vendee  cannot  recover  money  paid  to  agent  because  of  a  second  payment  to 
the  principal. 

See  Principal  and  Agent,  9. 

When  over- payments  made  to  messengers  on  forged  bills  may  be  recovered 
from  the  principal. 

See  Principal  and  Agent,  10, 11. 

When  promissory  note  constitutes  payment  — right  of  third  person  to  rely  upon 
receipt  given  therefor. 
See  Sale,  5. 

PENAL  CODE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see  ante, 
p.  xlv.] 

PENALTY  AND  FOBFEirTTBE. 

Action  for  penalty  upon  refusal  of  transfer  on  street  railroad. 
See  Railroad,  1,  8,  6. 

PERSONAL  PBOPEBTY. 

Gift  of. 

SeeOtirr, 

Contracts  for  the  sale  of. 
See  Sale,  generally. 
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1.  Foredomre — failure  to  aUege  alignment  of  bond  is  fatal,  A  complaint  in 
foreclosure  by  the  assignee  of  a  mortgage  wiiich  merely  alleges  the  assignment 
of  the  mortgage  but  is  silent  as  to  an  assignment  of  the  bond  is  subject  to  demur* 
rer  as  frivolous,  as  the  mortgage  is  a  mere  incident  to  the  debt  and  an  assignment 
thereof  does  not  pass  the  debt.    Smith  v.  Tliompson,  6. 

2.  AtMndment  of  pleading  to  elate  true  name  of  defendant  corporation  — payment 
of  costs  required.  The  plaintiff  brought  an  action  to  recover  for  death  by  negli- 
gence, naming  the  defendant  as  the  '*  Terry  and  Tench  Construction  Company." 
On  a  motion  to  amend  the  summons  and  complaint  by  striking  out  the  word 
"construction"  it  appeared  that  the  real  name  of  the  defendant  which  had 
employed  the  decedent  was  the  "Terry  and  Tench  Company," a  domestic  corpo- 
ration, which  occupied  the  same  ofHcc  and  continued  the  same  line  of  business 
and  had  the  same  officers  and  stockholders  as  a  company  called  the  "  Terry 
and  Tench  Construction  Company,"  which  had  become  financially  embarrassed 
and  gone  into  the  hands  of  a  receiver.  It  also  appeared  that  the  vice-president 
of  the  corporation  served  was  the  vice-president  of  both  corporations. 

Held,  that  under  the  circumstances  an  amendment  of  the  summons  and  com< 
plaint  so  as  to  designate  the  real  defendant  should  be  allowed; 

That  the  defendant  having  answered  and  having  notice  which  corporation 
was  intended  to  be  sued  was  not  prejudiced  by  the  amendment  which  should 
be  ^cninted  in  furtherance  of  justice; 

That  under  the  facts  disclosed  the  case  was  not  brought  within  the  rule  that 
defendants  cannot  be  substituted  by  amendment; 

That  as  the  plaintiff's  error  was  not  based  upon  any  erroneous  information 
given  by  the  defendant  prior  to  the  commencement  of  the  action  the  amend- 
ment should  be  conditioned  upon  the  payment  of  costs.  Ward  v.  Terry  <fc  Tench 
Construction  Co.,  80. 

8.  Bill  of  particulars — not  granted  before  answer.  A  motion  by  a  defendant  for 
a  bill  of  particulars  before  answer  will  be  denied,  even  though  it  be  necessary 
for  his  defense.     Standard  Materials  Co.  v.  Bowne  db  Sons  Co.,  91. 

4.  Wlien  amendment  at  former  trial  available  on  neio  trial.  "When  on  a  former 
tri.il  the  complaint  is  amended  to  conform  to  the  proof  by  a  formal,  amendment 
set  out  in  the  record  changing  the  date  of  the  execution  of  a  contract,  but  no 
formal  order  is  entered  and  no  amended  complaint  is  served,  the  plaintiff  is 
entitled  on  another  trial  to  have  the  benefit  of  the  former  amendment,  although 
the  record  does  not  show  that  it  was  allowed  to  conform  the  complaint  to  the 
proof.     Stannard  v.  Reid  db  Co.,  804. 

5.  Bill  of  particulars  granted.  The  granting  of  a  bill  of  particulars  does  not 
depend  upon  the  actual  facts  or  the  knowledge  of  the  opposite  party  concern- 
ing them,  but  is  dependent  upon  the  facts  claimed  to  exist.  The  purpose  of 
a  bill  of  particulars' is  to  amplify  the  pleading  and  to  indicate  more  particularly 
the  nature  of  the  claim  in  order  that  surprise  at  trial  may  be  avoided.  Dvoyer 
V.  S  lattery,  345. 

6.  Action  agai?ist  director's  of  corporation  for  accounting — failure  to  allege  tJiat 
defendants  were  directors.  A  complaint  in  a  stockholder's  action  alleging  in  sub- 
stance that  the  defendants  knowing  the  value  of  property  sold  to  a  corporation 
conspired  to  defraud  the  stockholders  and  in  pursuance  of  the  conspiracy 
obtained  control  of  the  majority  of  the  stock  by  false  representations,  etc., 
which  fails  to  allege  that  the  defendants  were  the  directors  of  the  corporation, 
fails  to  state  a  cause  of  action  against  them,  for  bv  the  statute  directors  only 
have  power  to  manage  the  corporate  affairs,  brown  v.  Utopia  Land  Co. 
{No.  S\  364. 

7.  Same  — failure  to  excuse  demand  that  corporation  sue.  Such  complaint  is 
also  subject  to  demurrer  when  it  fails  to  allege  that  a  demand  has  been  made 
upon  the  corporation  to  bring  action  to  recover  for  the  wrongful  acts  complained 
of,  or  fails  to  state  facts  which  excuse  such  demand.    Id. 

8.  Same  —  mi^oinder  of  actions.  Moreover,  the  plaintiff  cannot  in  one  com- 
plaint unite  an  action  b;^  him  as  a  stockholder  to  compel  an  accounting  by  the 
directors  for  their  official  acts  and  a  restitution  to  the  corporation  of  moneys 
wrongfully  received,  with  a  personal  action  to  recover  damages  sustained  by  the 
wrongful  acts  of  the  defendants.    Id, 
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9.  IVtal  —  improper  dismissal  on  meriU.  In  sustaining  a  demurrer  the  com- 
plaint should  not  be  dismissed  on  the  merits,  unless  by  no  possibility  can  the 
pleading  be  made  good  by  amendment.    Id, 

10.  Allegation  tJutt  vai'iout  transactions  toere  done  pursuant  to  scheme  to  defraud 
creditors  —  equity.  A  series  of  acts  involving  different  conveyances  and  fraud a- 
Icut  judgments  made  to  different  parties,  at  different  times,  can  properly  be  the 
subject  of  one  bill  in  equity  by  creditors  to  reach  the  property,  provided  it  be 
alleged  that  the  acts  were  done  pursuant  to  a  single  and  forbidden  scheme. 

A  complaint  which  sets  out  that  such  trunsticlious  were  made  without  consid- 
eration and  with  a  continuing  intent  to  cheat  and  defraud  creditors  is  not  subject 
to  demurrer.     Wright  v.  8i?fu?n,  774. 

11.  Complaint  stating  action  for  conversion  — counterclaim  on  contract  demurra- 
ble. A  complaint  which  alleges  the  title  to  personal  property  in  the  plaintiff 
under  a  promise  by  the  defendant  to  deliver  it  upon  demand,  that  demand  was 
made  and  refused,  states  an  action  for  conversion  and  a  counterclaim  thereto 
founded  upon  contract  is  subject  to  demurrer.     Mclntyre  v.  SmatTiers,  776. 

12.  Action  at  law  against  president  of  a  corporation  to  recover  corporate  moneys 
expended  for  political  purposes  and  upon  improvident  contracts.  The  complaint  in 
an  action  at  law  against  the  president  of  an  insurance  corporation  having  general 
superintendence  of  the  affairs  and  officers  of  the  company  and  empowered  to 
establish  rules  and  regulations  for  the  business,  which  alleges  that  the  defendant 
"made  or  authorized  to  be  made  or  knowingly  or  negligently  permitted  to  be 
made"  unauthorized  and  unlawful  payments  of  specific  amounts  of  the  funds 
of  the  corporation  for  political  purposes  and  negligently  failed  to  establish  rules 
to  prevent  such  payments,  etc.,  is  sufficient! v  definite  and  certain  even  though 
it  be  not  expressly  alleged  whether  the  defendant  authorized  or  personally  par- 
ticipated in  the  payments  or  whether  they  were  made  by  others  through  his  neg- 
lect to  properly  supervise  the  affairs  of  the  company  and  perform  the  duties  of 
his  office.  This,  because  in  either  event  the  defendant  would  be  liable,  and  in 
such  cases  allegations  in  the  alternative  are  permissible  and  the  plaintiff  is  not 
required  to  elect  in  advance  and  stake  the  result  of  the  issue  on  an  ability  to 
prove  to  the  satisfaction  of  the  iurv  the  one  alternative  to  the  exclusion  of  the 
other.    Mutual  Life  Ir,s.  Co.  v.  McCurdy,  {No.  1)  815. 

13.  Same  —  when  payment  does  not  give  rise  to  separate  cause  of  action.  Alle- 
gations that  political  contributions  a.^gregating  a  certain  sum  were  made  at 
various  times  unknown  to  the  plaintiff  in  pursuance  of  a  single  scheme  and 
policy  to  deplete  the  funds  of  the  company  states  a  single  cause  of  action. 
Each  separate  payment  does  not  give  rise  to  a  distinct  action  which  must  be 
separately  stated  and  numbered.  This,  because  the  defendant  held  the  position 
of  president  and  trustee  continuously  during  the  period,  and  the  action  is  founded 
upon  his  breach  of  official  duty  and  for  general  unliquidated  damage  caused 
thereby.    Id. 

14.  Same  —  validity  of  election  of  president  immaterial.  In  such  action  it  is 
immaterial  whether  the  defendant's  election  as  president  were  valid  so  long  as 
he  was  suffered  to  exercise  the  official  duties  by  the  acquiescence  of  the  com- 
pany so  as  to  become  a  cle  facto  officer  and  chargeable  with  the  responsibilities  of 
the  positions  occupied.     Id. 

15.  Same  —  allegations  considered.  An  allegation  that  the  defendant  **  directly 
or  negligently"  permitted  certain  officers,  trustees  and  employees  of  the  cor- 
poration to  establish  and  maintain  a  "confidential  fund"  of  the  company  and 
to  expend  and  disburse  the  same  for  unauthorized  and  unlawful  purposes, 
states  but  a  single  cause  of  action  which  is  sufficiently  definite. 

Allegations  that  the  defendant  "knowingly  or  negligently  "  made  unauthor- 
ized and  improvident  ngency  contracts  with  a  member  of  his  family,  and  paid 
thereunder  grossly  excessive  commissionj,  and  "knowingly  or  negligently" 
permitted  payments  of  a  sum  stated  not  embraced  in  the  agency  contracts  or 
authorized  to  be  made,  etc.,  state  a  cause  of  action  for  general  damage  sustained 
by  unauthorized  payments. 

Allegations  that  the  defendant  induced  his  corporation  to  create  the  office 
of  superintendent  of  the  foreign  department  to  enable  him  to  appoint  his  son 
thereto,  and  "that  having  thereupon  made  or  authorized  or  knowingly  or  neg- 
ligently permitted  the  making  of  "  a  pretended  contract  between  the  plaintiff  and 
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defendant's  son  at  exorbittint  rates  of  commission,  etc.,  states  a  single  cause  of 

action  with  sufficient  definiteness.     Id. 

16.  Suit  in  equity  for  accounting  ctgainst  preHdent  of  itisuranee  corporation  — 
general  accounting  for  all  ite/ns  received.  In  a  suit  in  equity  brouglit  by  an  insur- 
ance corporation  against  its  former  president  to  require  him  to  account  for 
expenditures  and  disbursements  "  made,  or  caused  or  knowingly  permitted  to  be 
made,  by  him  or  his  agents  and  servants  "  from  moneys  received  by  him  in  his 
fiduciary  capacity  and  taken  from  the  treasury  through  a  system  of  false  and 
fraudulent  bills  and  vouchers,  etc.,  and  for  unauthorized  and  unlawful  purposes, 
as  to  the  details  of  which  transactions  the  plaintiff  is  without  knowledge  or 
information,  or  means  of  obtaining  kuowlege  or  iuformation,  the  phuntiff  is  not 
required  to  set  forth  the  details  with  a  precision  rendered  impossible  owing  to 
the  misconducc  of  the  defendant  in  falsifying  the  records.  Even  though  not 
distinctly  a  trustee,  such  allegations  empower  a  court  of  equity  to  require  the 
president  of  a  corporation  to  account  for  the  corporate  property. 

Each  sum  of  money  or  item  of  property  which  came  into  the  hands  of  the 
defendant  in  his  official  capacity  does  not  give  rise  to  a  separate  cause  of  action, 
and  the  complaint  will  not  be  required  to  be  divided  into  as  many  separate 
actions  as  there  are  items  of  property  claimed  to  have  been  received. 

An  officer  of  a  corporation  who  exercised  his  functions  continuously  may  be 
required  to  account  in  equity  for  moneys  received  under  a  single  count.  Mutual 
Life  Ins.  Co.  v.  McGurdy  (iVb.  i?),  822. 

17.  Action  against  president  of  corporation  to  reeovr^  moneys  obtained  pursuant 
to  conspiracy  —  wJien  complaint  states  single  cause  of  action.  An  action  at  law  to 
recover  moneys  wrongfully  abstracted  from  a  corporation  by  its  president  and  his 
son  acting  in  concert  m  a  preconceived  plan  to  defraud  the  corporation  through 
the  employment  of  the  son  on  an  unusual  contract  of  agency  made  without 
aithority  at  exorbitant  commissions,  etc.,  states  but  a  single  cause  of  action, 
although  renewals  of  the  agreements  were  made  from  time  to  time  at  increased 
commissions.  Such  acts  are  mere  steps  in  the  consummation  of  a  single  scheme 
or  conspiracy  to  obtain  moneys  by  fraud.  Mutual  Life  Ins.  Co.  v.  McCurdy  and 
McCardy,  827. 

18.  Gmtersion  by  officers  of  insurance  corporation  —  tolien  'complaint  slumld  he 
m-vle  definite  and  certain.  A  complaint  against  the  president  of  an  insurance 
corporation  and  others  which  alleges  that  the  defendants,  acting  jointly,  wrong- 
fully and  without  authority,  took  certiun  money  belonging  to  the  corporation, 
consisting  of  checks,  bank  bills.  United  States  notes,  treasury  notes  and  gold  and 
silver  coins  of  a  specified  aggregate  value,  and  wrongfully  converted  the  same, 
should  be  made  more  definite  and  certain  when  the  transactions  covered  a  period 
of  thirteen  years,  for  it  is  improbable  that  the  conversion  was  a  single  transaction. 
Mutual  Life  Ins.  Co.  v.  Baymond,  828. 

19.  When  motion  for  hill  of  particulars  may  not  he  united  with  a  motion  to  make 
the  complaint  more  definite  and  certain.  Motions  to  make  a  complaint  more  defi- 
nite and  certain  or  for  a  bill  of  particulars  in  the  alternative  cannot  be  united, 
becMUse  the  first  may  only  be  made  before  and  the  latter  oi-dinarily  after  answer 
unless  necessary  to  enable  the  defendant  to  plead. 

On  a  motion  to  make  a  complaint  more  definite  and  certain  the  court  may 
require  that  allegations  respecting  the  nature  of  the  charge  be  made  definite; 
but  neither  particulars  nor  circumstances  of  time  or  place  should  be  required. 
A  motion  to  make  a  complaint  more  definite  and  certain  is  to  enable  a  party  before 
pleading  to  ascertain  the  charges  made  against  him  with  sufficient  definiteness 
to  enable  him  to  plead.     Mutual  Life  Ins.  Co.  v.  Grannies,  830. 

30.  When  complaint  states  a  single  cause  of  action  for  general  damages  to  corpora- 
tion by  wrongful  acts  or  negligence  of  officer.  A  complaint  in  an  action  against  the 
▼ice- president  and  trustee  of  an  insurance  company  which  Jleges  that  the 
defendant  wm  required  to  preserve  the  assets  of  the  company  and  was  not 
authorized  to  make  unlawful  or  improvident  use  of  its  funds,  etc.,  and  that  it 
being  his  duty  to  examine  and  approve  or  disapprove  the  vouchers  for  dis- 
bursements, he  knowingly  or  negligently  approved  and  recommended  the  pay- 
ment of  a  large  number  of  bills  and  vouchers  which  were  not  proper  charges 
against  the  company  to  its  damage,  states  a  cause  of  action  for  general  dam- 
age for  wrongful  acts  or  negligence  as  agent  of  the  company.    The  amounts 
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lost  through  such  wrongful  acts  or  negligence  are  evidence  of  tlie  damage  boi 
not  specifically  recoverable,  and  the  pleading  need  not  set  forth  the  dates  or 
amounts  of  the  payments  or  the  facts  in  respect  to  each. 

It  seemn,  tbat  such  information,  if  necessary,  should  be  obtained  by  a  Mil  of 
particulars  after  issue  joined. 

A  complaint  against  such  vice-president  and  trustee  which  aUeges  that  the 
defendant,  acting  in  concert  with  other  officers  of  the  company  and  m  disregard 
of  his  duty  to  preserve  the  property  from  wast«,  approved  or  participated  in  pay- 
ing political  campaign  contributions  wholly  unauthorized,  states  a  cause  of  action 
both  for  negli.cence  and  for  wrongful  acts  as  an  agent  of  the  comfMiny,  and  the 
plaintiff  should  not  be  required  to  make  an  election  between  the  wrongs  by  mak- 
ing the  complaint  more  definite  and  certain. 

The  above  considerations  also  apply  to  a  count  alleging  that  the  defendant 
with  other  officers,  pursuant  to  a  conspiracy,  established  a  *'  confidential  fund," 
which  they  disbursed  without  authority  for  unlawful  purposes,  etc.    IcL 

Review  of  decision  holding  complaint  insufficient  when  issue  was  raised  by 
demurrer  to  answer — facts  not  stating  counterclaim. 
See  Attorney  and  Client,  4-7. 

Complaint  in  action  against  attorney  purchasing  client's  interest 
See  Attorney  and  Client,  6. 

When  complaint  sufficiently  alleges  capacity  of  trustee  in  bankruptcy  to  sua 
—  when  separate  causes  of  action  properly  united. 
See  Bankruptcy,  7,  8. 

When  unnecessary  to  plead  facts  to  show  estoppel. 
See  Conversion,  5 

Complaint  by  receiver  in  action  to  recover  stock  subscription. 
See  Corporation,  7. 

Party  with  different  names  may  be  sued  without  alias. 
See  Debtor  and  Creditor,  2. 

Complaint  in  judgment  creditor's  action  to  reach  a  trust  fund  — answer  subject 
to  demurrer. 

See  Debtor  and  Creditor,  5. 

Suit  in  equitjr  by  creditor  against  stockholders  for  unpaid  subscriptions  — 
sufficient  allegation  of  ])romise  to  pay  for  stock. 
See  Debtor  and  Creditor,  (J-12. 

Petition  to  obtain  recount  of  votes. 
See  Election  Law. 

Petition  in  proceeding  to  revoke  letters  testamentary  should  specify  misconduct. 
See  Executor  and  Administrator,  8. 

Petition  for  appointment  of  administrator  with  will  annexed. 
See  Executor  and  Administrator,  9. 

Complaint  in  action  for  libel  must  state  facts. 
See  Libel,  1. 

Denials  on  information  and  belief  insufficient  to  raise  issue  upon  the  allegations 
of  petition  on  mandamus. 
See  Mandamus,  1. 

Mandamus  by  assistant  foreman  of  highways  for  reinstatement  —  membership 
in  volunteer  fire  department  must  be  alleged. 
See  Municipal  Corporation,  2. 

Damages  restricted  to  loss  alleged. 
See  Negligence,  2. 

Injury  to  employee  through  blasting  —  bill  of  particulars  required. 
See  Negligence,  5. 

When  plaintiff  may  amend  to  bring  in  additional  defendants  jointly  liable. 
See  Party. 
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Amending  prayer  for  relief  —  when  service  of  proposed  amended  complaint 
unnecessary. 

See  Practice,  6,  7. 

Counterclaim  alleging  duress  by  the  pursuance  of  a  legal  remedy  is  demurrable. 
8ee  Sale,  7. 

POWER  OF  SALE. 

When  power  of  sale  to  executor  does  not  fail  through  invalidity  of  a  part  of 
bequest  —  equitable  reconversion 
See  Will,  2. 

PRACTICE. 

1.  Gaee  on  appeal  —  exceptions  improperly  stricken  out.  When  an  exception  is 
taken  to  the  court's  refusal  to  charge  specifically  and  in  the  language  requested 
certain  written  requests  submitted,  and  the  court  states  that  the  requests  will 
be  given  to  the  stenographer  to  copy  in  the  record,  a  specific  exception  to  the 
denial  of  each  of  such  requests  should  not  be  stricken  from  the  printed  case  upon 
the  theory  that  the  "exceptions"  did  not  appear  in  the  stenographer's  minutes. 

A  case  should  be  made  up  so  as  to  state  the  truth  as  to  what  took  place  at  the 
trial,  and  substance  should  not  be  sacrificed  to  form.    PeojAe  v.  Browne,  88. 

3.  When  actions  should  be  consolidated.  An  action  upon  a  promissory  note 
brought  in  the  City  Court  of  New  York  should  be  consolidated  with  a  prior 
action  upon  a  promissory  note  brought  in  tl»e  Supreme  Court  when  the  only 
grounds  upon  which  the  consolidation  is  resisted  is  the  possibilitv  that  the  plaintiff 
miy  get  his  case  upon  the  short  calendar  of  the  City  Court  and  obtain  an  earlier 
trial.     Goepel  v.  Robinson  MaeJUne  Co.,  100. 

3.  Stime— payment  of  costs  by  defendant  —  attachment  in  consolidated  action. 
On  such  consolidation,  however,  the  defendant  should  pay  the  costs  in  the  City 
Court,  and  an  attachment  granted  in  that  court  should  not  be  vacated  even 
though  the  plaintiff  has  obtained  security  in  the  prior  action  in  the  Supreme 
Court.    Id. 

4.  Revival  of  action.  In  an  action  at  law  there  is  no  fixed  time  within 
which  the  action  may  be  revived  against  the  executor  of  a  deceased  defendant. 
The  time  within  which  an  action  in  equity  can  be  revived  is  ten  years. 
Washington  Trust  Go.  r.  Baldwin,  186. 

5.  Same  —  application  denied  for  lacJies.  But  although  there  is  no  fixed  time 
witiiin  which  application  to  revive  an  action  at  law  must  be  made,  the  court 
may  deny  the  application  for  laches,  and  where,  without  excuse,  a  party  delays 
until  the  Statute  of  Limitations  would  have  barred  the  action,  a  motion  to  revive 
it  should  be  denied.     Id. 

6.  Pleading  —  amending  pi*ayer  for  relief.  Although  the  prayer  for  relief  is 
not  a  part  of  the  cause  of  action  it  is  part  of  the  complaint,  and  a  motion  to 
amend  the  prayer  is  a  motion  to  amend  the  complaint.  McVey  v.  Security 
Mutual  Life  Insurance  Co.,  466. 

7.  Sanhe  —  w^ien  service  of  formal  amended  complaint  not  necessary.  But  upon 
such  amendment  not  affecting  the  facts  alleged,  where  it  is  merely  sought  to 
ask  equitable  relief  instead  of  money  damages,  a  plaintiff  is  not.  required  to 
serve  a  copy  of  the  proposed  amended  complaint  with  the  motion  papers; 
especially  so,  when  the  proposed  prayer  for  relief  is  set  out  in  the  moving 
papers,  'id. 

8.  Main  issues  in  suit  in  equity  determined  by  court  before  rtference  ordered. 
In  an  action  in  equity  by  a  principal  against  his  agent  for  an  accounting  when 
there  is  an  issue  as  to  the  basis  of  the  agent's  compensation,  the  trial  of  the 
main  issue  should  be  had  before  the  court  before  the  case  is  sent  to  a  referee. 
If  on  such  trial  it  appear  that  an  accounting  is  necessary,  the  reference  should 
be  provided  for  in  the  interlocutory  decree.  Prii)ce  Line,  Limited,  v.  Seager 
Co.,  697. 

9.  Order  resettled  to  show  moving  parties.  "When  a  motion  is  made  to  vacate  an 
order  appointing  a  receiver  in  an  action  of  foreclosure  and  asking  that  the  mov- 
ing parties  be  brought  in  to  defend,  the  order  denying  the  application  should 
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state  that  the  motion  was  made  on  behalf  of  the  moving  parties,  and  ahonld  be 

resettled  to  show  that  fact.    Dewsnap  v.  Matthews,  789. 

10.  Wfien  rival  claimants  to  fund  may  be  interpleaded.  When  two  brokers  each 
claim  a  right  to  commissions,  and  there  is  no  ^pretense  that  the  defendant  is 
liable  to  both,  he  ma}-,  upon  paying  the  amount  into  court,  interplead  the 
claimants  to  litigate  the  issues  between  themselves.     TremJbley  y.  Marstiall,  839. 

When  appellant  entitled  to  have  evidence    excluded  on  objection  of  the 
respondent  appear  in  the  case. 
See  Appeal,  3. 

Reference  to  hear  and  determine  unauthorized  in  proceedings  to  compel  attor- 
ney to  pay  over  moneys. 

See  Attorney  and  Client,  2. 

Motion  to  set  aside  Judgment  erroneously  entered  upon  report  of  a  referee  — 
how  governed. 

i^ee  Attorney  and  Client,  3. 

Review  of  decision  holding  complaint  insufficient  when  issue  was  raised  by 
demurrer  to  the  answer  —  truth  of  allegations  of  answer  not  considered. 
See  Attorney  and  Client,  4. 

When  separate  causes  of  action  against  the  transferees  of  a  bankrupt  are 
properly  united. 

See  Bankruptcy,  8. 

In  regard  to  the  allowance  of  costs. 
See  Costs,  generally. 

When  warrant  of  commitment  sufficient. 
See  CRiBfE,  4. 

When  legal  action  not  prerequisite  to  suit  in  equity  by  creditor  against  stock- 
holders for  unpaid  subscriptions. 

See  Debtor  and  Creditor,  12. 

In  regard  to  examination  of  party  before  triaL 
See  Deposition,  generally. 

Petition  in  proceeding  to  revoke  letters  testamentary  should  specify  miscon- 
duct. 

See  Executor  and  Administrator,  8. 

When  reference  granted  to  assess  damages  of  defendant  in  injunction  action. 
See  Injunction,  1. 

When  mechanic's  lien  may  not  be  canceled  by  order. 
See  Lien,  1. 

Remedies  of  lienor  where  bond  has  been  given  to  discharge  mechanic's  lien. 
See  Lien,  3. 

When  mandamus  is  proper  remedy  for  reinstatement  of  policeman. 
See  Mandamus,  3. 

Defect  in  writ  of  mandamus  available  until  made  peremptory. 
See  Municipal  Corporation,  3. 

When  amendment  to  correct  name  of  defendant  corporation  aUowed  —  pay- 
ment of  costs. 

See  Pleading,  2. 

Action  for  accounting  and  damages  in  tort  cannot  be  united. 
See  Pleading,  8. 

Dismissal  upon  merits  upon  demurrer  to  complaint. 
See  Pleading,  9. 

Facts  constituting  conversion  —  counterclaim  on  contract  demurrable. 

See  Pleading,  11. 
Motion  for  bill  of  particulars  may  not  be  united  with  moUon  to  make  com- 
plaint  more  definite  and  certain. 

See  Pleading,  19. 
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Defense  of  prior  determination  in  quo  warranto  proceedings  should  be  taken 
by  motion. 

See  Quo  Warranto. 

Decree  must  accord  wiih  admitted  facts. 
See  lifiAL  Pboperty,  13. 

Compulsory  reference  to  examine  long  account  not  authorized  until  right  to 
nccounting  determined. 
iSe  Rh:f£REnc£. 

[For  table  containing  all  sections  of  the  Code  of  Civil  Procedure  cited  and 
construed  in  this  volume  see  ante,  p.  xliv.] 

See  Appeal,  generally. 
See  Pleading,  generally. 

PRINCIPAL  AND  AGENT. 

1.  Right  of  principal  to  revoke  agency — agent  not  entitled  to  continue  employment, 
A  contract  made  through  general  agents  or  managers  appointing  a  local  iusur- 
ance  agent  for  five  years  may  be  revoked  by  the  principal,  and,  whether  the 
revocation  be  right  or  wrong,  the  principal  is  entitled  to  enjoin  the  agent  from 
continuing  the  occupation. 

If  the  principal  h;vs  been  guilty  of  a  breach  of  contract,  the  agent's  remedy  is 
an  action  for  damages;  he  is  not  entitled  to  continue  to  act  after  revocation. 
Star  Fire  Insurance  Co.  v.  Ring,  107. 

2.  Broker* 9  action  for  commissions  —  when  broker  not  procuring  cause  of  sale  — 
broker  cannot  a^t  ior  both  parlies.  In  a  broker's  action  for  commissions  it  appeared 
that  he  was  first  engaged  by  the  purchfiser  to  appraise  the  property,  and  was 
thereafter  authorized  by  the  intending  purchaser  to  make  an  offer  to  the  seller, 
who  was  acting  as  executor,  which  offer  was  decHned  on  the  ground  that  the 
property  must  be  sold  at  auction.  The  plaintiff  did  not  disclose  his  principals, 
and  testified  that  the  defendant  offered  him  commissions  if  he  would  have  his 
principals  attend  the  sale  and  they  were  successful  bidders.  The  plaintiff 
reported  to  his  principals  that  their  offer  was  refused,  and  it  was  decided  that  the 
plaintiff  should  not  attend  the  auction,  but  that  the  bidding  should  be  made  by 
another  party,  who  appeared  at  the  sale  and  obttiined  the  property  at  a  lower 
figure  than  the  offer.  It  further  appeared  that  the  plaintiff  had  been  com- 
pensated by  the  pci-sous  for  whom  he  had  appraised  the  property,  and  that  the 
purchaser  had  dotorniincd  to  buy  tlie  property  if  it  could  be  had  at  a  reasonable 
figure  before  employing  the  plaintiff  to  appraise  it. 

Held,  that  the  plaintiff  was  not  the  procuring  cause  of  the  presence  of  the 
buyer  at  the  sile.  and  performed  no  service  which  entitled  him  to  commissions; 

That  his  claim  against  the  seller  for  commissions  was  entirely  inconsistent  with 
his  relations  with  the  purchaser,  as  he  could  not  act  for  both.  Perkins  v. 
Aldrich,  170. 

3.  When  insurance  agent  not  entitled  to  commissions  on  rcneical  premiums  after 
discharge.  In  the  absence  of  an  agreement  limiting  an  insurance  agent's  com- 
missions to  premiums  received  by  the  company  during  the  continuance  of  his 
agency,  he  is  entitled  to  commissions  on  renewal  premiums  received  after  the 
termination  of  his  agency  upon  policies  written  during  its  continuance. 

The  parties,  however,  may  agree  to  the  contrary,  and  where  a  contract  of 
agency  for  an  indeterminate  period  provides  for  commissions  on  the  original  or 
renewal  cash  premiums  collected  "during  his  continuance  as  said  agent,"  the 
agent  is  not  entitled  to  commissions  after  the  termination  of  his  employment. 

The  above  construction  will  bo  given  to  the  contract  although  a  subsequent 
clause  provides,  that,  if  in  any  year  the  agent  secure  new  insurance  on  the  plan 
stated  aforesaid  "  subject  to  all  the  terras  and  conditions"  thereof  amounting  to  a 
certain  sum.  he  shall  be  entitled  to  commissions  upon  the  renewal  premiums 
paid  on  such  policies,  etc.  The  two  provisions  should  be  read  together  and  are 
not  inconsistent.      Hey  ay.  New  York  Life  limLrance  Co.,  194. 

4.  Moneys  advanced  in  connection  with  securing  concessions  from  foreign  govern- 
ment. It  is  not  unlawful  or  immoral  for  a  principal  to  advance  moneys  to  an 
agent  employed  to  secure  mining  concessions  from  a  foreign  government  to  pay 
the  expenses  of  the  foreign  governor  to  the  capital  to  interview  the  President 
of  the  country  and  to  pay  for  publishing  concessions  reported  by  the  agent  to 
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have  been  granted.  The  principal  may  recover  from  the  agent  moneys  advanced 
•for  that  spccilic  purpose  on  the  failure  of  the  agent  so  to  apply  them.  AUen  v. 
OBryan,  218. 

5.  Same  — amounting  —  burden  on  agent  to  ihow  disposal  of  principaVs  money. 
In  an  equitable  action  of  accounting  the  burden  is  upon  the  agent  to  show  that 
he  has  performed  his  duties  and  how  he  has  expended  his  principars  money 
advanced  for  the  specific  purpose.     Id. 

6.  Ratification  by  jmnciprd,  A  ratification  of  an  unauthorized  sale  of  stock  by 
a  broker,  where  no  question  of  the  rights  of  third  persons  is  involved,  implies 
a  conscious  and  intended  approval  of  the  act  done.  It  rests  upon  an  actual  and 
existing  purpose  to  make  such  approval,  and  to  meet  this  requirement  it  must 
be  made  with  full  knowledge  of  all  the  facts.     Burnham  v.  Lawson,  889. 

7.  Same  —  conversion  by  stockbroker  making  unauthorized  sale.  In  an  action 
against  a  broker  to  recover  for  the  unauthorized  sale  of  stock,  it  appeared  that 
the  plaintiff  arranged  to  ,have  his  holdings  cared  for  during  his  absence  on  a 
vacation  and  gave  the  defendant  sufficient  collateral  to  protect  the  account. 
The  defendant  sold  out  some  of  plaintiff's  holdings  and  notified  him  by  letter 
without  stilting  the  price  for  which  the  stock  was  sold. 

Held,  that  as  the  plaintiff  was  not  apprised  of  all  tbe  facts,  a  delay  of  twelve 
days  in  repudiating  the  transaction  did  not  amount  to  a  ratification  thereof.    Id. 

8.  Same — measure  of  damages.  In  an  action  to  recover  damages  for  such 
unauthorized  sale  it  is  error  to  charge  that  the  plaintiff  may  recover  the  differ- 
ence between  the  price  at  which  the  defendant  sold  the  stock  and  the  highest 
market  price  reached  down  to  a  reasonable  time  after  the  plaintiff  received 
notice  of^  the  sale,  with  interest  on  the  difference.  The  error  consists  in  allowing 
the  plaintiff  to  pick  out  the  highest  market  price  of  the  securities  at  any  time 
between  the  date  of  sale  and  a  reasonable  time  after  receiving  notice,  while  the 
proper  rule  is  that  he  is  only  entitled  to  the  highest  price  reached  within  a  rea- 
sonable time  after  the  plaintiff  had  learned  of  the  conversion  of  the  stock  within 
which  he  could  go  into  the  market  and  repurchase  it.  When  the  facts  are 
undisputed  reasonable  time  is  a  question  of  law.     Id. 

9.  W?ien  overpayment  to  principal  not  recoverable  from  agent.  An  agent  acting 
within  the  scope  of  his  authority  cannot  be  held  liable  by  persons  other  than  his 
principal  for  moneys  properly  received  by  him  in  the  name  and  in  the  business 
of  the  principal. 

Thus,  where  the  plaintiff  purchased  goods  of  the  defendant  as  agent  to  whom 
he  paid  the  purchase  price  without  any  express  nromise  by  the  agent  to  pay  the 
sum  to  the  principal,  and  thereafter  on  demana  by  the  principal  ngain  paid  a 
portion  of  the  purchase  money,  he  cannot  recover  the  overpayment  from  the 
agent.  This,  because  payment  to  an  agent  who  has  authority  to  collect  is  payment 
to  the  principal  and  an  absolute  discharge  of  the  debt,  and  it  is  of  no  consequence 
to  the  debtor  that  the  agent  fails  to  account  to  the  principal.    Fis/ter  v.  Meeker,  452. 

10.  Wlien  overpayments  made  to  messengers  on  forged  bills  may  be  recovtied  from 
the  principal.  An  employer  who  puts  it  within  the  power  of  his  employee  to 
defraud  a  third  person  by  intermingling  genuine  and  fraudulent  bills  and  col- 
lecting money  thereon,  may  be  held  responsible  by  an  innocent  third  party  for 
the  dishonesty  of  the  employee. 

Thus,  when  a  telegraph  company  has  been  accustomed  to  send  its  messengers 
to  collect  small  sums  due  for  messenger  service  and  the  messenger  forges  billa 
which  he  intermingles  with  the  genuine  bills  and  presents  to  the  customer's 
cashier  in  charge  of  the  petty  cash  for  payment,  the  customer  may  recover  the 
amount  of  the  payments  made  on  the  forged  bills.  Wilmerding  v.  rostal 
Telegraph- Gable  Co.,  685. 

11.  Same — when  messengers  of  telegraph  company  dothed  with  apparent  power  to 
collect.  Although  such  messenger  is  not  the  general  agent  of  the  company,  yet 
when  he  is  empowered  to  collect,  that  act  is  within  the  scope  of  his  authority 
and  the  principal  is  bound. 

The  fact  that  the  act  of  the  agent  is  ultra  vires  is  immaterial  if  the  act  be  within 
the  scope  of  his  authority. 

The  customer  making  payments  under  the  circumstances  aforesaid  is  entitled 
to  recover,  although  he  might  by  an  investigation  have  discovered  the  forgery. 
Id, 
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12.  Commission*  of  factor  on  damaged  goods  taken  over  by  insurer — di^mrse- 
ments  to  insurance  adjuster  and  attorney.  When  a  factor's  contract  entitles  him 
to  a  certain  percentage  on  a  sale  of  goods  for  the  principal  and  a  less  percentage 
if  the  goods  are  not  sold  by  the  factor,  but  are  redelivered  to  the  principal  or 
transferred  to  other  parties  at  his  request,  the  factor  is  only  entitled  to  the  less 
percentage  when  the  goods  are  damaged  by  fire  and  taken  over  by  the  insurer 
under  an  option  in  the  policy.  The  factor's  contract  should  be  construed  to 
mean  that  ho  is  entitled  to  the  higher  commission  only  upon  effecting  a  sale  in 
the  general  course  of  business.  The  taking  over  of  the  goods  by  the  insurer  is 
in  the  nature  of  a  transfer  to  thinl  parties  without  sale. 

But  when  such  insurance  is  taken  out  both  for  the  benefit  of  the  principal  and 
the  factor,  the  latter  is  entitled  to  be  reimbursed  for  reasonable  fees  paid  to  an 
adjuster  for  services  rendered  and  for  legal  advice.     Wertheimer  v.  Talcott,  840. 

Right  of  real  estate  broker  to  commissions  where  parties  have  agreed  upon 
terms  of  sale,  but  fail  to  execute  contract. 

Comrie  v.  Metropolis  Securities  Co.,  891. 

Failure  of  proof  to  show  authority  to  indorse  promissory  notes  as  agent  of 
defendant  —  judgment  against  defendant  reversed. 
Fourteenth  Street  Bank  v.  Gersten,  905. 

When  principal  cannot  question  validity  of  sealed  instrument  executed  by 
agent. 

See  Contract,  6. 

Breach  of  contract  —  erroneous  exclusion  of  evidence  that  person  negotiating 
contract  was  not  agent  of  defendant. 
See  Contract,  14. 

Action  by  agent  to  recover  upon  contract  to  procure  legislation. 
See  Contract,  16. 

Basis  of  agent's  compensation  should  be  determined  by  court  before  reference 
ordered  in  equity  action. 
See  Practice,  8. 

When  rival  brokers  claiming  commissions  may  be  interpleaded. 
See  Practice,  10. 

When  agent  entitled  to  commissions  on  furnishing  purchaser. 
See  Real  Property,  7. 

PRINCIPAL  AND  INTEBEST. 

See  Interest. 

PRINCIPAL  AND  SUBETT. 

Secured  creditor  of  corporation  not  entitled  to  preference  upon  notes  of  the 
corporation  which  are  indorsed  by  third  parties. 
See  Bankruptcy,  3. 

Failure  of  obligee  of  bond  collateral  to  contract  to  show  damage. 
See  Contract,  7. 

Action  against  surety  on  bond  given  to  discharge  mechanic's  lien — election  of 
remedies. 

See  Lien,  8. 

See  Guaranty,  generally. 

PROCESS. 

When  warrant  of  commitment  sufficient. 
See  Crime,  4. 

Right  to  serve  process  upon  Commissioner  of  Insurance  passes  to  assignee. 
See  Judgment,  1, 

aXTO  WABBA.NTO. 

Determination  of  AttoTTiey- General  not  to  bring  action  is  not  binding  on  successor 
—  practice  —  when  defense  offtrior  determination  sliould  be  taken  by  motion.  The 
bringing  of  an  action  of  quo  warranto  against  a  person  who  usurps  or  unlaw- 
fully holds  a  public  office  is  in  the  discretion  of  the  Attorney  Qeneral.    A  deci- 
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Bion  by  a  prior  inc  urn  bent  of  the  office  that  the  action  should  not  be  brought  is 

not  res  adjiuiicfUa  or  binding  upon  his  successor. 

When  tiie  Atloruey -General  has  served  a  summons  and  complaint  in  an  action 
of  quo  warranto  the  qucslious  as  to  whether  the  action  wjis  barred  by  the  decision 
of  his  predecessor  and  whetiier  service  should  be  set  aside  should  be  raised  by 
motion  and  not  by  answer  or  by  plea  in  bar.     People  r.  McCUUan,  177. 

BAILBOAD. 

1.  Jiefiisdl  to  accept  transfer  —  mecLeure  of  damages  of  pas^Jiger  ejected.  A  pas- 
senger upon  a  surface  rnilroiid  was  given  a  transfer  so  punched  that  the  time 
limit  had  already  expired.  On  calling  the  attention  of  the  conductor  to  the  fact 
he  was  assured  that  the  transfer  would  be  honored.  The  transfer,  however, 
was  refused  by  the  conductor  on  the  car  to  which  the  passenger  transferred 
and  he  was  ejected. 

In  an  action  for  damages, 

Held,  that  the  plaintiff  was  not  entitled  to  recover  damages  consequent  upon 
his  unlawful  ejection  as  he  had  boarded  the  car  knowing  that  the  transfer  upon 
its  face  did  not  entitle  him  to  riile;* 

That  the  act  of  the  conductor  in  refusing  the  transfer  and  ejecting  the  plaintiff 
was  not  unlawful  or  wrongful; 

That  although  the  plaintiff  might  be  entitled  to  recover  the  statutory  penalty 
and  the  price  paid  for  his  fare,  he  was  not  entitled  to  recover  in  addition  for 
indignities  to  which  he  voluntarily  subjected  himself.  Nicftolson  v.  Brooklyn 
Heights  lliilrocul  Co.^  13. 

2.  Negligence — failure  of  railroad  to  repair  pavement  adjoining  tracks  —  fphen 
liable  far  injuries  caused  therehj/.  A  niilroad  is  liable  for  injuries  received  by 
reason  of  its  failure  to  repair  the  pavement  between  its  tracks  and  for  two  feet 
in  width  outside  its  tracks  as  re(iuired  by  section  98  of  the  General  Railroad 
Law,  irrespective  of  whether  any  request  or  demand  for  such  repair  has  been 
made  by  the  local  authorit  es.  Schuster  v.  Forty-second  Street,  M.  &  St.  N.  Ave. 
B.  Co.,  197. 

3.  W7ien  rules  as  to  issue  of  transfers  not  unreasonable.  A  railroad  may  adopt 
and  enforce  rules  respecting  the  conduct  of  its  business  for  its  own  protection, 
provided  they  do  not  seriously  inconvenience  passengers  or  subject  them  to 
probable  loss  or  deprive  them  of  legal  rights. 

The  rule  of  a  street  railroad  ^vliich  issues  transfers  for  several  intersecting 
lines  that  a  passenger  must  demand  the  transfer  at  the  time  of  payment  of  fare 
is  not  unreasunable,  for  the  company  is  entitled  to  protect  itself  against  dishonest 
persons  who  may  seek  to  obtain  more  than  one  transfer.  Ketchum  v.  Ncio  York 
City  Bail  way  Co.,  248. 

4.  Power  of  A')j}€llate  Division  ofi  revieio  of  decision  of  Comjnissioners.  An 
appeal  from  the  Board  of  Railroad  Commissioners  refusing  a  certificate  of  public 
convenience  and  necessity  for  a  proposed  street  surface  railroad  comes  before 
the  Appellate  Division  as' an  original  application  to  be  determined  upon  the  record 
made  before  the  Board  of  Railroad  Commissioners,  or  upon  such  further  evi- 
dence and  facts  as  the  court  may  deem  essential  to  enable  it  to  make  a  proper 
determination.  It  is  not  merely  a  review  of  the  decision  of  a  subordinate  tri- 
bunal which  casts  upon  the  petitioners  the  burden  of  showing  affirmatively  that 
the  Commissioners  erred  iu  their  determination.  Matter  of  Bochester,  Corning, 
Elmira  Traction  Co.,  521. 

5.  Stine — certificate  of  public  convenience  and  necessity.  The  fact  that  a  pro- 
posed street  surface  railroad  will  parallel  an  existing  steam  railroad,  and  will 
injuriously  affect  it  by  competition,  is  not  necessarily  ground  for  refusing  a 
certificate. 

The  real  question  is  whether  the  existing  facilities  for  railroad  travel  are 
adequate,  and  the  fact  that  an  existing  steam  railroad  is  suflicient  to  serve  through 
transportation  of  passengers  and  freight,  does  not  show  that  a  street  surface 
railroad  in  the  same  locality  is  not  a  necessity  for  local  transportation. 

Evidence  taken  before  commissioners  examined,  and 

Held,  that  a  certificate  of  public  convenience  and  necessity  should  be  granted. 
Id. 

6.  Penalty  frr  refunng  transfer — wJien  plaintiff  not  entitled  to  recover.  The 
penalty  for  refusing  a  transfer  on  street  surface  railroads  in  the  city  of  New  York 


Digitized  by  VjOOQIC 


INDEX.  983 

SAILBOAD  —  Continued, 

imposed  by  section  104  of  the  Railroad  Law  is  designed  to  promote  the  public  con- 
venience, and  not  to  put  money  in  the  pocket  of  an  individual  who  does  not  come 
fairly  within  the  provisions  of  the  statute.  Thus,  when  it  is  admitted  that  the 
plaintiff  became  a  passenger  for  the  sole  purpose  of  bringing  action  for  the  pen- 
alty, she  is  not  entitled  to  recover.  Under  such  circumstances  she  is  not  a  party 
"  aggrieved  "  within  the  meaning  of  the  statute.  NieJwUon  v.  N,  F.  City  R  Co, 
(No.  4),  868. 

Right  of  way — pedestrian  struck  by  street  car  between  intersecting  streets. 
Fitzgerald  v.  Brooklyn  Heights  Bailroad  Co,,  893. 

Power  of  president  of  railroad  to  direct  performance  of  services  when  employ- 
ment of  consulting  engineer  has  been  authorized  by  the  directors  —  director  and 
secretary  may  receive  such  appointment. 
See  CoiiPOBATiON,  1-3. 

When  maintenance  of  railroad  viaduct  does  not  injure  easements. 
See  Eminent  Domain,  3. 

For  actions  against  railroads  to  recover  for  injuries  received. 
See  Negligence.  1,  4,  7,  8,  9,  10.  15, 16,  17,  21,  22.  24. 

Erroneous  charge  as  to  presumption  arising  from  failure  of  defendant  to  pro- 
duce passengers  who  witnessed  street  car  accident. 
SeeTRiAJj,  2. 

REAL  PBOPEBTY. 

1.  Covenant  against  offensive  trades  —  wlien  not  enforced  by  reason  of  altered 
character  of  neigJiborhood.  Although  a  restrictive  covenant  made  at  a  time 
when  property  in  the  locality  was  used  for  dwelling  bouses  provides  that  no 
building  other  than  dwelling  houses  or  stores  of  brick,  stone  or  marble,  etc., 
shall  be  erected,  and  prohibits  the  carrying  on  of  offensive  trades,  yet  when  the 
locality  has  ceased  to  be  used  for  residential  purposes,  and  is  filled  with  inferior 
tenement  houses,  stables  and  factories,  there  has  been  such  a  change  in  the 
character  of  the  neighborhood  as  to  defeat  the  object  of  the  covenant,  and  a  court 
of  equity  will  refuse  to  enforce  it  by  injunction  at  the  instance  of  an  owner  who 
otherwise  would  be  entitled  to  the  benefit  of  the  restriction.  Schwarz  v.  Duhne, 
105. 

2.  Vendor  and  purchaser  —  contract  to  convey  title  free  from  incumbrances  — 
failure  of  vendor  to  clear  title..  In  an  action  by  a  vendee  for  specific  perform- 
ance or  for  damages  on  a  breach  of  a  contract  to  convey  lands,  it  appeared  that 
the  property  was  to  be  conveyed  free  of  incumbrances  except  as  specifically 
stated,  and  also  free  from  orders  of  the  tenement  house  department  to  date  of 
contract,  which  orders,  if  any,  were  to  be  removed  by  the  vendor.  It  was  shown 
that  the  premises  were  subject  to  a  lease  then  unexpired,  which  contained  a 
clause  that  in  the  event  of  a  sale  by  the  owjner  the  lessee  would  surrender  the 
unexpired  term  for  a  sura  stated.  It  also  appeared  that  the  tenant  had  offered  to 
surrender  and  that  the  vendor  had  actually  ousted  him,  but  made  no  effort  to 
clear  the  title  of  the  tenement  house  department  orders.     On  all  the  evidence, 

Huld,  that  a  finding  that  the  vendor  wiis  unable  in  good  faith  to  complete  her 
contract  was  not  warranted  by  the  evidence,  and  that  the  plaintiff  was  entitled 
either  to  specific  performance  or  to  damages.     Schreiber  v.  Elkin,  244. 

8.  Vendor  and  purcJuiser  — specific  performance —  when  tender  by  vendee  not  nec- 
essary. When  a  vendor  has  agreed  to  convey  an  unincumbered  title  and  it  is 
conceiled  that  an  inheritance  tax  which  was  a  lien  upon  the  propertv  had  not 
been  paid,  the  venJee  is  entitled  to  equitable  relief  although  he  omitted  to  tender 
performance  on  his  part,  for  under  the  circumstances  tender  would  have  been  an 
idle  ceremony. 

This  is  true  even  though  the  parties  be  considered  to  have  mutually  aban- 
doned the  contract;  under  the  circumstances  the  vendee  in  equity  is  entitled  to 
recover  the  earnest  money  paid  without  tender  of  performance.     Lese  v.  Lawson, 

4.  Vendor  and  purchaser  —  lands  descHbed  by  metes  and  bounds  —  evidence — 
wJien  understanding  as  U>  meaning  of  "  ^tiore  or  leM"  inadmissible.  When  a  con- 
tract for  the  sale  of  real  estate  describes  the  premises  by  metes  and  bounds, 
evidence  of  what  the  parties  understood  the  words  "more  or  less"  to  mean  is 
tnadmissibl^  ia  an  action  on  the  contract. 
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In  an  action  by  a  vendee  to  recover  earnest  money  paid  on  a  contract  to  con- 
vey  Unds  described  by  metes  and  bounds  which  were  qualified  as  being  "  more 
or  less,"  the  payment  of  the  consideration  was  not  dependent  upon  the  foot 
frontage  or  specific  area.  The  evidence  showed  a  good  record  title  to  170  feet 
frontage  with  a  possession  bv  the  vendor  of  1.25  feet  more  which  had  never 
been  contested  and  which  would  probably  ripen  into  title.     On  all  the  evidence. 

Held,  that  the  vendee  was  not  justified  in  refusing  title,  and  was  not  entitled 
to  recover  the  earnest  money.     Beardmore  ▼.  Barry,  334. 

5.  Statute  of  Frauds  —  contract  of  sale  by  life  tenant  dote  not  bind  remainder- 
men  not  joining  tfierein.  A  written  contract  to  sell  lands  executed  by  a  life  tenant 
but  not  by  the  remaindermen  is  not  binding  upon  the  latter,  even  though  exe- 
cuted with  their  approval  and  the  vendee  is  not  entitled  to  set  aside  a  conveyance 
made  to  another  party.    Brtistmann  v.  Motrie,  395. 

6.  Facts  insufficient  to  establish  priority  of  contract.  Mere  proof  of  the  willing- 
ness of  the  remaindermen  to  sell  their  interest  in  connection  with  that  of  the  life 
tenant  does  not  establish  a  contract  binding  upon  them.    Id. 

7.  W?ien  vendee  not  entitled  to  set  aside  conveyance  to  subsequent  purc/iaser. 
When  a  vendee  cannot  hold  a  vendor  under  a  void  oral  contract  to  sell  lands,  be 
has  no  greater  right  against  the  grantee  of  the  vendor. 

Evidence  as  to  respective  dates  of  agreements  to  sell  lands  to  different  parlies 
examined  and 

Held,  that  the  evidence  established  that  the  grantee's  contract  was  prior  in  date. 

The  mere  fact  that  the  vendors  paid  commissions  to  a  real  estate  agent  acting 
for  a  vendee  does  not  establish  that  a  valid  contract  with  him  was  consum- 
mated, as  a  broiler  may  be  entitled  to  commissions  on  furnishing  a  purchaser 
whether  or  not  the  contract  be  afterwards  consummated.     Id. 

8.  When  bidder  on  execution  sale  vslio  fails  to  complete  purc?iase  not  entitled  to 
property  sold.  A  bidder  at  the  sale  of  property  on  execution  is  not  vested  with 
title  by  the  mere  act  of  bidding  the  property  off,  and  if  payment  is  postponed 
until  the  following  day  and  in  the  meantime  the  property  is  taken  from  the 
sheriff  by  requisition  in  another  action,  the  bidder  is  not  entitled  to  the  premises. 

A  sheriff  must  sell  for  cash  and  to  consummate  a  sale  there  must  be  a  bidder, 
the  property  must  bo  struck  off  and  the  bidder  must  complete  his  purchase  by 
complying  with  the  terms  of  sale.    Bowe  v.  Granger,  459. 

9.  Same — When  purchaser  loses  title  by  judgment  against  sliei'iff  in  another  action. 
When  a  sheriff  accepts  a  bid  on  sale  on  execution,  but  postpones  i.aynient  until 
the  following  day  and  the  property  is  taken  from  the  sheriff  undei  requisition 
in  another  action  in  which  the  plamtiff  succeeds,  the  judgment  in  that  action 
is  binding  on  the  prior  bidder  even  though  the  sheriff  by  postponing  the  time  of 
payment  be  considered  to  have  becqme  the  bailee  of  the  purchaser.    Id, 

10.  Contract  by  lessee  and  executors  of  deceased  lessor  to  assign  lease — specific  j^er- 
formanee  refused.  The  owner  of  a  lease  containing  covenants  for  renewal  entered 
into  a  contract  to  assign  the  same  to  the  plaintiff  upon  the  condition  that  the 
latter  obtain  fix)m  the  executora  of  the  deceased  lessor  an  agreement  to  renew 
the  lease  at  its  expimtiou.  At  the  time  of  performance  it  was  contended  by  the 
plaintiff  that  the  executors  of  the  deceased  lessor  were  without  power  to  con- 
tinue the  lease  or  renew  it  for  a  period  extending  beyond  the  termination  of  their 
trust.  The  executors  and  those  interested  in  the  estate  of  the  lessor  affirmed  the 
agreement  for  the  assignment  of  the  lease,  but  the  plaintiff  was  not  willing  to 
accept  the  proffered  assignment  on  the  ground  that  the  executors  were  without 
power  to  perform. 

Held,  that  the  lessee  in  his  agreement  to  assign  made  no  covenant  that  the  lease 
and  renewals  thereof  were  valid  and  enforcible,  he  merely  agreeing  to  transfer  the 
lease  as  it  stood; 

That  although  the  agreement  was  conditioned  upon  the  lessor's  executors 
being  willing  to  make  a  new  lease,  as  they  were  willing  to  make  it,  the  plaintiff 
hy  refusing  to  accept  the  assignment  upon  the  ground  that  the  executors  were 
without  power  to  execute  the  new  lease  was  in  default  and  not  entitled  to  a 
epeciflc  performance  of  the  agreement  to  assign.    Pratt  v.  G^/irk.  633. 

11.  Easements  in  light  and  air  created  by  deed — grantees  take  subject  theret4K  A 
perpetual  easement  in  light  and  air  when  created  by  deed  runs  with  the  land,  and 
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the  rights  and  obligations  thereof  pass  to  the  grantees  of  the  dominant  and 

servient  tenements. 

The  owner  of  lands  sold  a  portion  in  the  center  of  a  plot,  granting  easements 
in  light  and  air  over  an  adjoining  portion  specified  and  reserying  the  same  ease- 
ments for  the  benefit  of  the  portion  not  sold.  Thereafter  the  owner  conveyed  to 
the  defen(^nt  a  portion  of  the  lands  which  included  the  portion  servient  to  the 
easement,  and  also  conveyed  to  the  plaintiff  other  portions  entitled  to  the 
benefits  of  said  easements,  both  deeds  reciting  the  existing  easements. 

Held,  tliat  the  plaintiff  was  entitled  to  an  easement  in  light  and  air  over  the  por- 
tion servient  thereto  conveyed  to  the  defendant,  and  that  the  defendant  could 
not  obstruct  the  light  and  air  by  building  upon  said  portion.  MitcheU  v. 
Beid,  641. 

\%.  Action  to  ham  deed  dedared  to  be  a  mortgage  — judgment.  When  in  an  action 
to  determine  the  title  to  real  property,  both  the  plaintiffs  and  defendants  admit 
that  a  deed  absolute  upon  its  face  was  given  as  security  only  and  ask  that  the 
property  be  sold  to  pay  the  debt  due  the  grantee,  the  court  is  without  power  to 
render  judgment  that  the  deed  was  void  as  champertous  and  because  given 
while  the  property  was  in  the  adverse  possession  of  another.  Bradt  v. 
McGlenahan,  768. 

13.  Same — court  confined  to  decree  in  accordance  with  facts  admitted  by  the 
parties.  The  formal  admissions  in  the  pleadings  bind  the  parties  making  them, 
and  the  court  is  confined  to  a  determination  of  the  fact  that  the  deed  was  in  fact 
a  mortgage  and  to  the  ascertainment  of  the  amount  due  thereon.     Id. 

14.  Vendor  and  purchaser  —  contract  sufficient  to  warrant  specific  performance  — 
when  vendee  entitled  thereto.  Requirements  of  a  contract  to  sell  lauds  sufficient 
to  authorize  decree  of  specific  performance  stated. 

Although  the  fact  that  a  title  tendered  may  impose  a  law  suit  upon  the  vendee 
to  establish  the  boundaries  is  not  an  incumbrance  in  a  legal  sense,  the  tender  of 
such  deed  is  not  a  complitince  with  a  contract  of  sale  requiring  a  *' proper 
deed"  assuring  the  grantee  a  fee  simple  free  from  all  incumbrances. 

A  contract  to  give  a  "proper  deed"  calls  for  a  marketable  title,  which  is 
defined  as  one  free  from  reasonable  doubt,  and  a  title  which  must  be  defended 
by  litigation  is  not  free  from  doubt. 

When  a  vendor  has  agreed  to  convey  by  proper  deed  a  title  in  fee  simple 
free  from  all  incumbrances  by  specific  metes  and  bounds  and  it  develops  that 
by  the  bounds  described  access  to  other  property  of  the  vendor  would  be  cut  off, 
the  vendee  does  not  thereby  lose  his  right  to'  specific  performance  and  is  not 
in  default  by  reason  of  a  refusal  to  accept  a  deed  which  fails  to  set  out  the 
boundaries  agreed  upon.      Wadick  ▼.  Mace,  111. 

15.  Same — equitoMe  powers  of  court.  It  seems,  that  under  such  circumstances 
a  court  of  equity  in  the  exercise  of  its  discretion  may  not  compel  the  execution 
of  a  deed  which  will  cut  off  the  grantor  from  access  to  other  lands,  but  may 
order  a  reference  to  determine  an  equitable  performance  of  the  contract  which 
will  be  fair  to  both  parties.     Id. 

Right  of  real  estate  broker  to  commissions  where  parties  have  agreed  upon 
terms  of  sale,  but  fail  to  execute  contract. 

Gomrier,  Metropolis  Securities  Co.,  891. 

Injunction  to  restrain  the  execution  of  a  warrant  of  dispossession  issued  in 
summary  proceedings. 

(fanner  v.  Wiodes,  915. 

When  conveyances  and  contract  do  not  create  a  trust — contract  to  convey 
lands  at  future  date,  when  subject  to  revocation. 
iSsd  Contract,  12. 

Right  to  compensation  for  building  erected  after  condemnation  proceedings 
were  commenced. 

See  Eminent  Domain,  7,  8. 

When  double  house  is  not  two  buildings  within  the  meaning  of  the  Liquor 
Tax  Law.  ^ 

i3ee  Intoxicating  Liquor,  &-6. 

Breach  of  covenant  for  quiet  enjoyment  by  refusal  of  poasQSsioa, 
See  Landlord  and  Tenant. 
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BEAL  PBOPEBTY—  Continued. 
When  partition  agreement  resting  in  parol  will  be  enforced  in  equity. 
See  Partition. 

Conveyance  by  widow  as  sole  devisee  conveys  only  her  dower  right  when 
child  was  born  after  making  of  will. 
See  Payment. 

Action  by  real  estate  broker  for  commissions. 

Ste  PuiNCIPAL  AND  AgEN T,  2. 

Bona  fide  purchaser  of  real  property  not  liable  for  conversion  of  fixtures  on 
which  no  lien  was  filed. 
See  Sale,  3. 

Cemetery  association  not  liable  for  assessment  for  street  opening  —  when 
abutting  owner  entitled  to  damage  for  easements. 
See  Tax.  3,  4. 

When  deed  executed  by  spendthrift  in  trust  for  his  owil  benefit  not  procured 

by  fmud. 

See  Tkust,  1-3. 

When  devise  of  real  property  in  trust  for  children  does  not  suspend  the  power 
of  alienation. 

See  Will,  1,  11. 

When  power  of  sale  to  executor  does  not  fail  through  invalidity  of  a  part  of 
bequest  —  equitable  reconversion. 
See  Will,  2. 

See  Eminent  Domain,  generally. 

BECEIVER. 

Action  by  receiver  to  set  aside  assignment  of  trade  marks  as  in  fraud  of 
creditors  —  facts  not  showing  fraud. 
Ste  Assignment,  1-3. 

When  corporation  liable  on  contract  repudiated  by  receivers. 
See  Contract,  8. 

Acceptance  of  bonds  and  stocks  as  payment  for  construction  of  a  railroad  ia 
not  a  stock  subscription,  and  contractor  is  not  liable  to  receiver  for  par  value. 
See  Corporation.  6-8. 
Supplementary  proceedings  —  estoppel  of  original  owner  and  receiver  from 
claiming  title  after  proj/erty  hr.s  passed  to  a  second  purchaser  —  receiver  cannot 
question  consideration  of  transfer  prior  to  receivership. 
See  Evidence,  3. 

Facts  necessary  to  justify  appointment  of  receiver  for  partnership  business. 
See  PARTNERsmr,  2. 

BEFERENCE. 

Practice  —  cojnmiUory  reference  in  action  for  accounting  not  atUhorized  vntil 
rif/ht  to  accounting  determined.  In  an  equitable  action  for  the  specific  perform- 
ance of  an  alleged  agreement  and  for  an  accounting,  when  the  execution  of  the 
agreement  is  in  issue  there  can  be  no  compulsory  reference  on  the  ground  that 
the  examination  of  a  long  account  is  involved  until  the  right  to  the  accounting 
is  determined  by  trial  at  Special  Term.  Cayard  v.  T'cxa^i  Crude  Oil  db  Mining 
Co.,  299. 

To  hear  and  determine  is  unauthorized  in  proceedings  to  compel  attorney  to 
pay  over  moneys. 

See  Attorney  and  Client,  2. 

Necessity  in  judgment  creditor's  action  to  permit  other  creditors  to  become 
parties. 

See  Debtor  and  Creditor,  18. 

Findings  not  embodied  in  report  not  considered. 
Se£  Executor  and  A^dministrator,  5. 

When  reference  to  assess  damages  of  defendant  in  injunction  action  prematun). 
See  Injunction,  1. 
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BEFEBENCE—  Continued. 

Main  issues  in  suit  in  equity  should  be  determined  by  court  before  reference 
ordered. 

See  Practice,  8. 

Power  of  court  to  compel  reference  to  determine  an  equitable  performance  of 
a  contract  to  convey  lands. 

See  Real  Property,  15. 

RELEASE. 

Erroneous  charge  as  to  whether  release  from  liability  for  injury  was  procured 
by  fraud. 

See  Negligence,  10,  20. 

RELIGIOUS  SOCIETT. 

Merabersliip  corporation  although  organized  for  benevolent  purposes  is  sub- 
ject to  transfer  tax. 

See  Tax,  1,  2. 

See  Charitable  Uses. 

BEPLEVIIf. 

Erroneous  assessment  of  damages  based  upon  affidavit  of  plaintiff. 
See  Evidence,  5. 

RBSTRICnVE  COVENANT. 

See  Covenant. 

REVISED  STATUTES. 

See  Statute. 

REVIVAL  OF  ACTION. 

When  application  denied  for  laches. 
See  Practice,  4,  5. 

ROBBERY. 

Conviction  of  robbery  in  the  first  degree  sustained. 
See  Crime,  12. 

RULES. 

[For  table  of  the  General  Rules  of  Practice  cited  and  construed  in  this  volume, 
see  ante,  p.  xlv.] 

SALE. 

1.  Conditional  sale  —  effect  of  retaking  property.  When  the  vendor  under  a 
conditional  sale  retakes  the  property  on  the  default  of  the  vendee,  he  is  not  enti- 
tled to  both  the  property  and  the  purchase  price.  Under  such  circumstances 
a  claim  for  the  purchase  price  is  not  available  as  a  counterclaim.  Edineoil  v. 
Anderson^  16. 

2.  F\iilare  to  file  contract  of  conditional  mle  —  mechanic's  lien  —  election  of 
remedies  —  lolun  purchaser  of  premises  not  liable  for  conversion.  The  plaintiff 
installed  a  heating  plant  in  a  buildin.a:  under  a  conditional  contract  of  sale  provid- 
ing that  the  title  remain  in  the  plaintiff  until  he  was  fully  paid  in  cash.  After  the 
installment  of  the  plant  and  before  payment,  the  owner  of  the  buildincr  conveyed 
the  premises,  and  the  ])laintiff  thereafter  filed  a  mechanic's  lien  against  what- 
ever interest  the  former  owner  had  in  the  premises.  The  purchaser  of  the  prop- 
erty in  his  tiirn  conveyed  to  the  defendant,  of  whom  the  plaintiff  demanded 
a  return  of  the  heating  plant,  and  it  being  refused  sued  for  conversion. 

Held  that  the  complaint  was  properly  dismissed  because  the  contract  of  con- 
"^^^o"ft'  sale  had  not  Ixmui  filed. in  the  registrar's  office  until  six  months  after 
the  defendant  had  purchased  the  property  without  notice  of  the  plaintiff's 
claim; 

That  although  the  plaintiff  and  the  original  owner  could  by  agreement  reserve 
the  character  of  the  heating  plant  as  personalty,  such  agreement  was  not  bind- 
ing against  a  bona  pie  purchaser  who  took  the  plant  as  part  of  the  realty 
without  notice: 

^  hat  as  the  plaintiff  had  filed  a  mechanic's  lien  against  the  interest  of  the  origi- 
nal owner,  it  was  inconsistent  with  his  claim  of  title  to  the  beating  plant,  and 
was  an  election  of  remedies; 
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BALE— ConUnued. 

That  as  the  plaintiff  had  not  complied  with  chapter  608  of  the  Laws  of  1904, 
providing  that  every  contract  of  conditional  sale  of  chattels  attached  to  a 
building  shall  be  void  against  a  subsequent  bona  fide  purchaser  of  the  premises 
unless  the  conditional  contract  be  filc^,  the  defendant  in  purchasing  the  prop- 
erty was  justified  in  assuming  that  no  claim  of  title  would  be  made  to  the  heating 
plant,  especially  so  as  a  mechanic's  lien  therefor  had  been  filed.     Kirk  v.  CrystcU, 

8.  Evidence — erroneous  exclusion  and  admission  of  evidence  as  to  damage.  In 
an  action  founded  upon  the  breach  of  a  contract  to  sell  and  deliver  lumber 
purchased  from  a  wholesale  dealer,  it  is  error  to  admit  evidence  of  the  retail 
price  of  lumber  as  a  b:isis  of  damage.  Under  such  circumstances  the  damage  is 
measured  by  the  difference  between  the  wlioles:ile  price  and  the  price  at  wliich 
the  defendant  agreed  to  sell  and  deliver,  and  not  the  retail  price  which  involves 
the  expense  of  handling,  storing  and  profit  to  the  dealer. 

So,  too,  it  is  error  to  exclude  testimony  of  a  sales  agent  of  a  foreign  manufac- 
turer who  is  shown  to  be  familiar  with  the  wholesale  price  of  similar  lumber  at 
the  place  of  delivery  in  this  State.  Kilpatrick  v.  Whiimer  db  Suns,  Incorpo- 
rated, 88. 

4.  When  vendor  under  conditional  sale  estopped  from  asserting  title  against  pur- 
chaser from  vendee.  Although  chattels  are  sold  under  contract  of  conditional 
sale  whereby  the  title  remains  in  the  seller'  until  payment,  vet  when  the  contract 
of  conditional  sale  is  not  filed,  and  the  seller  receipts  a  bill  for  the  amount  due, 
stating  that  two  notes  and  one  check  were  receivea,  and  a  third  person  to  whom 
the  receipt  is  exhibited  purchased  the  property  from  the  vendee  in  reliance  upon 
the  receipt,  having  first  examined  the  records  and  finding  nothing  of  record,  the 
vendor  is  estopped  from  asserting  title  against  the  purchaser  under  a  claim 
that  the  property  has  not  been  paid  for.    McLean  v.  Griot,  100. 

5.  Same — payment  h»f  promissory  note  —  receipt.  A  promissory  note  given  by 
a  buyer  may  or  may  not  constitute  payment  depending  upon  the  agreement  of 
the  parties,  but  when  the  receipt  showing  the  giving  of  a  note  states  that  the 
account  is  paid,  a  third  party  purchasing  from  the  vendee  may  rely  wpan.  the 
receipt. 

In  any  event  a  question  for  the  jury  is  raised  and  a  direction  of  a  verdict  for 
the  seller  is  error.    Id. 

6.  (Correspondence  not  establishing  contra^.  In  an  action  to  recover  damages 
for  the  breach  of  an  alleged  contract  to  sell  and  deliver  coal,  it  appeared  that 
after  a  conversation  with  the  defendant's  brother  as  to  the  terms  of  the  alleged 
contract  plaintiff  was  directed  to  confirm  it  in  writing;  that  thereupon  he  wrote 
to  the  defendant:  *' In  accordance  with  my  conversation  with  you  *  *  *  you 
may  enter  my  order  for  about  1.000  tons  of  broken  coal  per  month  for  shipment 
previous  to  February  1.  *  *  *  For  the  next  three  or  four  months  I  may  not 
be  able  to  take  my  full  monthly  quota,  but  shall  live  up  to  my  obligations  as 
nearly  as  possible."  The  defendant  did  not  reply  to  this  letter,  and  thereafter 
the  plaintiff  wrote  asking  when  **  can  I  expect  some  furnace  coal  on  my  order." 
The  plaintiff  testified  that  the  letter  contained  the  entire  agreement  as  he  under- 
stood it.     On  all  the  evidence. 

Held,  that  as  it  was  not  stated  in  the  letter  that  a  contract  had  been  made 
the  day  before,  and  as  the  proposals  of  the  letter  were  never  accepted,  there  was 
no  contract  binding  upon  either  party; 

That,  although  the  defendant  had  subsequently  delivered  two  small  orders  of 
coal,  the  evidence  did  not  justify  a  finding  that  the  deliveries  were  made  under 
the  alleged  contract.     Utedford  v.  Herbert,  181. 

7.  Pleading  — threat  to  pursue  legal  remedy  not  duress.  In  an  action  for  the 
breach  by  the  vendee  of  a  contract  for  the  sale  of  hops,  the  answer  as  a  counter- 
claim alleged  that  the  defendant  was  in  great  business  distress  by  reason  of  the 
maturity  of  notes  held  bv  the  plaintiff,  which  it  was  unable  to  meet  and  that 
the  plaintiff  threatened  suit  thereon  unless  the  defendant  would  cancel  portions 
of  the  contract  of  sale  and  resell  the  goods  to  the  vendor  at  an  inadequate  pnce; 
that  the  defendant  was  compelled  by  said  duress  to  accede  to  the  demands  of 
the  plaintiff,  and  gave  it  a  note  for  $800  without  consideration,  which  note 
though  paid  at  maturity  was  extorted  by  duress. 

Held,  that,  conceding  that  the  counterclaim  waived  the  tort  and  stated  a  demand 
for  money  had  and  received,  it  was  subject  to  demurrer  for  the  plaintiff  was 
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SALE — Contintted, 

only  following  a  legal  right.    A  threat  to  pursue  a  legal  remedy  to  which  a 

party  is  entitled  is  not  duress; 

That,  in  any  event,  the  defendant  by  paying  the  note  had  waived  the  duress. 
LilienthaX  v.  Bechtd  Brewing  Co,,  205. 

8.  Delivery  of  goods  to  railroad  to  order  of  vendee.  In  an  action  by  a  seller  for 
damages  by  reason  of  the  failure  of  the  buyer  to  accept  and  pay  for  goods,  it 
appeared  that  the  contract  called  for  the  sale  and  delivery  of  twenty-four  bales 
of  hops;  that  after  the  delivery  of  sixteen  bales  by  the  seller  the  buyer  did  not 
reply  to  the  seller*s  demand  that  the  delivery  of  the  balance  be  accepted.  The 
seller  stored  the  balance  of  the  hops,  branded  and  tagged  with  the  name  of  the 
buyer,  with  a  warehouseman  and  with  a  railroad  company,  sending  the  invoices 
to  the  biu'er,  who  retained  the  same  without  objection  but  failed  to  remove  the 
hops.  The  seller  sent  the  buyer  a  second  copy  of  the  invoices.  The  buyer 
replied  claiming  the  ri^ht  to  t>ike  the  hops  at  his  convenience,  and  the  seller 
being  notified  by  the  railroad  to  remove  the  hops  stored  them  in  a  warehouse  for 
the  buyer's  account  and  sent  him  the  warehouse  receipts,  which  were  also 
retained.' 

By  the  custom  of  trade,  where  no  time  is  specified  for  delivery  of  hops,  it  must 
be  made  before  new  crops  come  in. 

field,  that  the  complaint  was  improperly  dismissed; 

That  in  an  action  for  goods  sold  and  delivered  the  seller  may,  upon  tender  of 
performance  and  demand  of  payment  and  refustvl,  treat  the  property  as  belonging 
to  the  buyer  and  sue  for  the  recovery  of  the  agreed  price; 

That  an  actual  physical  delivery  of  the  goods  is  not  necessary,  and  where 
manual  delivery  of  the  goods  is  inconvenient  on  account  of  bulk,  placing  them 
in  the  power  of  the  buyer  with  a  symbolic  delivery  by  forwarding  the  warehouse 
receipts,  is  sufficient,     fforst  v.  MoiUauk  Brewing  Go,,  300. 

9.  Error  to  dismiss  tJie  complaint  because  goods  sold  to  defendant  were  shipped  to 
third  party.  It  is  error  to  dismiss  a  complaint  to  recover  the  value  of  goods  sold 
and  delivered  when  there  is  evidence  that  it  was  agreed  that  the  goods  were  to 
be  charged  to  the  defendant  but  billed  and  shipped  to  a  third  party.  Frazer  & 
Uaughton,  Limited,  v.  Mott,  791. 

10.  Same  —  evidence.  Bills,  receipts  and  instruments  of  like  character  are 
always  open  to  explanation,  and  are  not  conclusive  upon  any  of  the  parties.    Id, 

Action  upon  merchant's  account  —  evidence  showing  debt. 
Barron  v.  Lance,  914. 

Reinvestment  of  title  in  vendee — rights  of  trustee  in  bankruptcy  of  the 
vendee  —  Personal  Property  Law,  section  25. 
Backwalter  Stove  Uo.  v.  Stratton,  915. 

Bailee  who  after  notice  waives  right  to  sell  pledged  stock  cannot  recall  such 
waiver  without  second  notice. 
See  Bailment. 

Measure  of  damages  upon  failure  to  furnish  machinery  adapted  for  a  specific 
use—  loss  of  rental  value  of  mill  —  interest. 
See  Damages,  2-4. 

Admission  of  parol  evidence  showing  that  written  contract  of  sale  was 
conditional. 

See  Evidence,  2. 

Conversion  by  stockbroker  making  unauthorized  sale  — measure  of  damages. 
See  Principal  and  Agent,  6-8. 

SCHOOL. 

When  trust  for  foreign  unincorporated  college  invalid. 
See  Will,  14. 

SERVICES. 

Action  to  recover  for. 

See  Master  and  Servant,  generally. 

SESSION  LAWS. 

[For  table  containing  all  Session  Laws  cited  and  constraed  in  this  volume  see 
ante,  p.  xlii.] 
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SET-OFF. 

Kquity  —  oMif/nmcni  of  unmatured  claim  by  insolvent  —  ithen  rsaiffiue  takes  mi&- 
jrrt  to  set-f/ff.  Where  an  iDSolvctit  assigns  a  claim  not  yet  due,  the  debtor  may  off- 
set Hgidu^c  the  assi<^uee  a  chiini  against  the  assignor  due  at  the  time  of  the  assign- 
meat.  In  ei^uity  the  fact  that  the  claim  of  tiie  insolvent  is  not  due  when  he 
makes  the  assignment  does  not  prevent  a  set-off,  for  it  is  only  the  diHerenoe 
between  muUuil  debts  that  the  court  regards  as  owing  by  or  to  the  insolvent. 

Although  the  claim  of  the  insolvent  was  for  damages  against  a  city  for  injury 
to  real  eslate  by  the  change  of  a  grade  crossing,  which  claim  the  municipality 
had  by  statute  discrelionary  power  to  allow,  the  municipality  having  actually 
alio  well  tiie  claim,  m:\y  set  off  against  the  claimant's  assignee  a  prior  claim  in  its 
favor  against  the  assignor. 

It  is  no  objection  to  such  8<-t-:iff  that  the  assignee  took  the  claim  from  the 
receiver  of  the  claimant  on  its  insolvency.  Assets  Realization  Go.  v.  City  of 
Buffalo,  571. 

Facts  not  stating  counterclaim. 

St'e  A'lTOKNEY  AND  CLIENT,  7. 

Conversion  —  counterclaim  on  contract  demurrable. 
See  Pleading,  11. 

Counterclaim  alleging  duress  by  pursuance  of  a  legal  remedy  demurrable. 
See  Sai,e,  7. 

SHERIFF. 

Action  against  sheriff  for  conversion  after  sale  of  property  under  an  execution. 
See  CoNviiUsioN,  4,  5. 

Failure  of  bidder  on  sheriff's  side  to  complete  purchase  —  when  purchaser  loses 
title  because  of  judgment  against  sheriff  in  another  action. 
See  Real  PiiOPEUTY,  8,  9. 

SPECIFIC  PERFORMANCE. 

When  tender  by  vendee  of  rci\l  property  unnecessary. 
S<'4i  Real  Property,  3. 

Denied  assignee  because  of  his  default. 
See  Real  Property,  10. 

When  vendee  of  real  property  entitled  to  decree  of. 
See  Real  Property,  14. 

STATUTE. 

[For  tables  of  Session  Law^s  and  statutes  cited  and  construed  in  this  Yolumo^ 
see  ante,  pp.  xlii-xlv.] 

STATUTE  OF  FRAUBa 

Contract  of  sale  by  life  tenant  does  not  bind  remaindermen  not  joining  therein. 
See  Real  Property,  5. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  op  Ac^noN. 
STAY. 
When  stay  of  proceedings  immaterial  upon  appeal  by  other  parties. 
See  Intoxicating  Lic^uor,  5. 

STIPULATION. 

Contract  —  stipulation  settling  controrersies  as  to  executors'  accounts —  tclten  sur- 
rogate should  not  set  aside  stipulation.  When  in  settlement  of  several  controver- 
sies respecting  the  accounts  of  an  administrator  the  parties  have  entered  into  a 
stipulation  wliich  embodies  a  plan  of  settlement  and  division  of  the  estate  to  be 
carried  out  with  all  convenient  speed,  within  six  mouths  if  possible,  and  it  appears 
that  the  executor  or  his  wife  have  advanced  large  sums  of  money  to  protect  the 
property,  relying  upon  the  stipulation,  and  that  many  persons  interested  in  the 
estate,  and  having  acquired  rights  under  the  stipulation  do  not  contest  the  same, 
and  there  is  no  proof  that  the  executors  have  been  guilty  of  any  fraud  or 
improper  act  except  delay,  the  surrogate  is  without  power  to  set  aside  the 
stipulation. 

While  the  surrogate  may  relieve  parties  from  a  stipulation  relating  merely  to 
a  proceeding  before  him,  a  stipulation  of  tfie  character  described,  and  much 
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more  extensive  in  its  operation,  should  not  be  set  aside  even  in  so  far  as  it 
allows  the  executor's  accounts  to  be  passed,  if  the  executor,  who  has  advanced 
large  sums  of  money,  relying  thereon,  cannot  be  replaced  in  his  original  posi- 
tion, especially  when  tbere  was  no  fraud  in  procuring  the  execution  of  the 
agreement,     ifatter  of  Micfiardaon,  164.  • 

STOCK  COBPOBATION  LAW. 

Unlawful  preferences  by  corporation  contrary  to  section  48. 
See  Bankruptcy,  1-6. 

STOCKHOLDER'S  ACTION. 

Allegations  in  action  against  directors  cf  a  corporation  for  accounting. 
See  Pleadikq,  6-8. 

STREET  SURFACE  RAILROAD. 

See  Railroad,  generally. 

SUMMARY  PROCEEDINOa 

Injunction  to  restrain  the  execution  of  a  warrant  of  dispossession. 
Carmer  v.  WiodeSy  915. 

Reference  to  hear  and  determine  is  unauthorized  in  proceedings  to  compel 
attorney  to  pay  over  moneys. 

See  Attorney  and  Client,  2. 

SUPPLEMENTARY  PROCEEDINGS. 

Estoppel  of  original  owner  and  receiver  from  claiming  title  after  property  has 
passed  to  a  second  purchaser. 
See  Evidence,  3. 

SURETY. 

See  Principal  and  Surety,  generally. 

SURROGATE. 

Concurrent  jurisdiction  of  surrogate  and  Supreme  Court  on  accounting  by 
executor. 

See  Executor  and  Administrator,  2-6. 

When  surrogate  should  not  set  aside  stipulation  settling  controversies  as  to 
executor's  accounts. 

See  Stipulation. 

See  Executor  and  Administrator,  generally. 
TAX. 

1.  Bequests  to  McAuley  Mission  subje-ct  to  taxation.  The  McAuley  Water  Street 
Mission,  originally  organized  under  chapter  319  of  the  Laws  of  1848  and  now 
subject  to  the  provisions  of  the  Membership  Corporations  Law,  is  not  a  religious 
corporation  or  a  corponition  **  organized  exclusively  for  Bible  and  tract  pur- 
poses," and  bequests  to  it  are  subject  to  a  transfer  tax.    Matter  of  White,  869. 

2.  Same  —  status  of  corporation.  The  status  of  a  corporatton  is  to  be  deter- 
mined by  the  statute  under  which  it  is  incorporated  and  not  by  the  nature  of  the 
acts  it  assumes  to  do  thereunder. 

Although  the  purposes  of  the  McAuley  Mission,  as  stated  in  its  certificate  of 
incorporation,  would  make  it  a  religious  corporation,   not  being  incorporated 
'  under  the  Religious  Corporations  Law,  it  is  not  entitled  to  exemption  from 
taxation  under  section  221  of  the  Tax  Law.     Id, 

3.  Cemetery  association  in  cit*i  of  New  York  n^t  liable  for  assessment  on  street 
opening.  Under  the  exemption  afforded  by  sections  1  and  2  of  chapter  310  of  tlie 
Laws  of  1879,  a  cemetery  association  is  not  only  exempt  from  assessment  for 
street  improvements  during  the  period  its  lands  are  used  for  cemetery  purposes, 
but  no  assessment  whatever  should  be  laid  against  it  to  be  collected  in  the  future 
when  the  lands  cease  to  be  used  for  that  purpose. 

The  exemption  applies  not  only  to  the  lands  of  such  association  actually  occu- 
pied as  graves,  but  to  all  lands  held  exclusivelv  for  cemetery  purposes. 

When  commissioners  have  erroneously  levied  an  assessment  upon  cemetery 
property  to  be  collected  when  in  the  future  the  lands  shall  have  ceased  to  be 
used  for  that  purpose,  the  report  should  be  sent  bactk  for  a  redistribution  of 
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the  sum  levied  upon  other  property  not  exempt.     MaiUr  of  Mayer  {Perry 

Avenue),  874. 

4.  Same  —  uihen  abutting  owner  entitled  to  damage  for  eatemente  —  ehai  ier  eon- 
stnud.  When  an  owner  of  lands  conveys  portions  to  grantees  with  easements 
of  light,  air  and  access  over  lands  proposed  to  be  taken  for  a  public  street, 
reserving  to  himself  the.  fee  of  the  proposed  street,  he  can  convey  to  the 
municipality  no  greater  right  in  the  fee  of  the  street  than  he  himself  retains. 
Hence,  such  original  owner  by  ceding  the  fee  of  the  street  to  a  municipality  does 
not  deprive  his  prior  grantees  of  the  right  to  compensation  for  damages  to  their 
property  caused  by  a  change  of  grade  as  authorized  by  section  980  of  the  charter 
of  Greater  New  York. 

Section  979  of  said  charter  indicates  that  a  change  of  grade  is  a  "regulation" 
of  the  street  under  section  980  for  which  an  abutting  owner  may  recover  damage. 

Section  951  of  the  charter  of  Greater  New  York,  providing  that  after  the  taking 
effect  of  the  act  there  shall  be  no  liability  to 'abutting  owners  for  originally 
establishing  a  grade,  relates  exclusively  to  assessment  for  local  improvements 
other  than  those  confirmed  by  a  court  of  record  and  has  no  application  to  a 
proceeding  for  street  opening.     Id, 

5.  Property  of  non-resident  placed  in  truet  eubjeet  to  taxation,  A  deed  of  trust 
executed  by  a  non-resident  to  a  resident  domestic  corporation  placing  real  and 
personal  property  in  trust  to  pay  the  income  and  profits  to  the  settler  and  another 
so  long  as  the  latter  shall  live  or  until  the  trust  be  revoked,  creates  not  a  mere 
agency  but  a  trust  of  personal  property,  and  the  same  is  subject  to  taxation. 

The  fact  tiiat  the  trust  deed  contains  provisions  for  revocation,  not  by  the 
settler  alone  but  by  her  in  conjunction  with  other  persons  does  not  affect  the 
validity  of  the  instrument  as  creating  a  trust.  Pe<n>le  ex  rd.  Van  Norden  Truit 
Co,  V.  Wells,  881. 

Award  for  property  condemned  by  city  not  chargeable  with  taxes  subsequently 
accruing. 

See  Eminent  Domain,  2. 
TOBT. 
Satisfaction  by  one  joint  tort  feasor  discharges  alL 
See  CoNVEUsiON,  3. 

TRADE  NAME. 

Injunction  to  restrain  the  unauthorized  use  of  a  trade  name. 
See  Injunction,  2. 

TB ANSFER  TAX. 

Membership  corporation  although  organized  for  benevolent  purposes  Is  subject 
to  transfer  tax. 

Sec  Tax,  1.  2. 

TBANSPOBTATION  COBPOBATIONS  LAW. 

Order  restraining  shutting  off  gas  denied  when  consumer  refuses  to  give 
security  for  payment 

See  Gas  and  Electricitt. 

TBIAL. 

1.  Erroneous  charge  as  to  effect  of  attempt  to  bribe  teitness,  ^fhen  it  is  a  ques- 
tion as  to  whether  the  defendant's  agent  attempted  to  bribe  or  improperly  influ- 
ence a  witness,  it  is  error  to  instruct  the  jury  that  such  an  attempt,  if  found 
to  have  been  made,  affords  a  **  presumption  "  against  the  whole  of  the  defend- 
ant's evidence.  Such  an  act  creates  no  presumption  whatever  but  is  simply  a 
circumstance  to  be  considered  by  the  iiiry  in  determining  the  weight  of  the  evi- 
dence.    Ferrari  v.  Interurban  Street  Itailway  Co,,  155. 

2.  Same  ^failure  to  produce  witnesses.  So.  too,  it  is  error  to  charge  that  the 
fill  lire  to  call  as  a  witness  a  person  who  was  present  at  the  alleged  attempt  at 
bribery  crentos  a  "presumption "  that  his  testimonv  would  -have  been  unfavor- 
able. No  presumption  exists  accainst  a  party  for  failinsf  to  call  a  witness  even 
thoiicrh  able  to  do  so.  but  the  jury  may  consider  thnt  if  called  the  testimony  oi 
tho  absent  witness  would  not  have  siistained  the  defendant's  contention. 

It  is  also  error  to  sustain  the  plaintiff's  attorney  in  the  statement  that  the  fall- 
uro  of  the  defendant  to  call  as  witnesses  passengers  on  the  car  on  which  the  plain- 
tiff was  injured  raises  a  presumption  against  it. 
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Such  erroneous  instructlonfl  require  the  reversal  of  a  Judgment  for  the  plaintifF 
although  the  verdict  be  not  against  the  weight  of  evidence  if  sharp  questions  of 
fact  were  presented  and  the  plaintiff's  evidence  was  open  to  criticism.    Id. 

Improper  questions  to  show  that  defendant  in  negligence  action  is  Insured. 
Cobb  V.  United  Engineering  dh  Contracting  Co.,  904. 

Reference  to  hear  and  determine  is  unauthorized  in  proceedings  to  compel 
attorney  to  pay  over  moneys. 

See  Attorney  akd  Client,  2. 

Valfie  of  legal  services  a  question  of  fact  for  the  Jury. 
See  Attorney  and  Client,  8. 

New  trial  granted  for  failure  of  court  to  instruct  as  to  measure  of  damages. 
See  Contract,  15. 

When  question  of  estoppel  from  asserting  title  after  sale  of  property  under 
execution  is  for  Jury. 

See  Conversion,  4,  5. 

Power  of  Justice  of  Municipal  Court  of  Buffalo  to  grant  adjournment. 
See  Court. 

Refusal  to  adjourn  criminal  trial  sustained. 
See  Crime,  2. 

Fact  that  defendant  did  not  flee  from  scene  of  crime  may  not  be  considered  by 
Jury. 

See  Crime,  8. 

Prejudicial  comment  by  court  as  to  defendant's  rights  in  criminal  trial. 
See  Crime,  8. 

Erroneous  admission  of  false  money  found  in  defendant's  possession  uncon- 
nected with  larceny  —  sufficiency  of  objection. 
See  Crime,  9,  10. 

When  absence  of  witness  does  not  Justify  adjournment. 
iSifd  Crime,  15. 

Restriction  upon  the  right  to  redirect  examination  of  expert. 
See  Eminent  Domain,  10. 

Erroneous  assessment  of  damages  based  upon  affidavit  of  plaintiff. 
See  Evidence.  5. 

Improper  comment  by  attorney  as  to  assets  of  defendant — improper  assump- 
tion by  attorney  of  responsibility  for  complaint. 
See  Neoligence,  8. 

When  assumption  of  risk  and  acquiesence  by  emplpyer  in  the  use  of  elevator 
are  questions  for  Jury. 

See  Neoliobnce,  12. 

Erroneous  charge  as  to  whether  release  of  liability  for  injury  was  procured  by 
fraud  —  failure  to  tender  return  of  consideration  not  first  available  on  appeal. 
See  Neoligenob,  19,  20. 

Charge  in  negligence  cases. 

See  Negligence,  generally. 

When  amendment  at  former  trial  available  upon  new  trial. 
See  Pleading,  4. 

When  complaint  may  not  be  dismissed  upon  merits  upon  demurrer. 
See  Pleading,  9. 

Interpleader  of  rival  brokers  claiming  commissions. 
See  Practice,  10. 

Erroneous  dismissal  of  complaint  in  action  for  purchase  price  of  goods  because 
of  delivery  to  third  party. 
See  Sale,  9. 

Erroneous  holding  as  to  burden  of  proof  in  action  to  establish  will. 

"   ^   L.  To. 


^  Will. 

Afp.  Div.— Vol.  CXVIII.         63 
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1.  Deed  executed  by  tpendthrifl  far  Ms  own  beneJU  —  ratifieation.  A  deed  or 
conveyance  by  which  one  occupying  a  position  of  confidence  and  trust  acquires 
an  interest  in  the  property  conveyecT  is  not  absolutely  void,  but  voidable  at  the 
election  of  the  beneficiary  ur  the  ce^ui  qtu  trust  and  is  valid  until  avoided.  80, 
too,  such  deed  may  be  ratified  by  the  beneficiary  or  eeitui  fue  trust,  and  when 
once  ratified  no  action  can  be  maintained  by  the  grantor  or  his  personal  represen- 
tative to  avoid  it.    Bushe  v.  Wright,  368. 

2.  Same  —  wJien  same  not  procured  bf  fraud  or  undue  influence.  Hence,  when 
an  uncle  of  a  minor  who  has  been  living  a  life  of  dissipation  and  is  heavily  in 
debt  induces  him  on  reaching  majority  to  convey  property  coming  from  the 
estate  of  his  mother  to  a  third  person,  who  reconveys  it  to  the  uncle  and  another 
as  trustees  to  pay  the  income  to  the  spendthrift  and  his  wife  for  life  and  at  bis 
death  the  principal  to  his  descendants,  if  anv,  and  if  not,  to  his  lawful  heirs  on 
his  father's  side,  and  the  beneficiary  acquiesces  in  the  deed  and  receives  the 
income  until  the  time  of  his  death,  eleven  years  thereafter,  his  widow  is  not 
entitled  to  set  aside  the  deed  of  trust  as  procured  by  fraud  and  undue  influence. 
M 

8.  8ame  —  party  —  when  widow  cf  beneficiary  may  conte&t  the  validity  o^  deed. 
However,  the  widow  being  also  a  beneficiary  under  the  deed  of  trust,  is  entitled  to 
contest  its  validity  in  an  action  brought  by  the  trustee  to  construe  it,  but  she 
cannot  demand  an  accounting  by  the  trustee  as  executor  of  her  husband's  father 
when  all  the  interested  parties  are  not  before  the  court.    Id. 

4.  Liability  of  representative  of  deceased  life  beneficiary  for  trust  moneys  misap- 
propriated—  when  Statute  of  Limitations  not  available.  Action  to  determine  the 
right  of  remaindermen  in  certain  trust  property  alleged  to  have  been  misappro- 
priated by  the  trustee  and  life  tenant.  It  was  established  bv  a  prior  decision 
that  under  the  testator's  will  a  trust  was  created  for  the  benefit  of  the  testator^s 
daughter  for  life  with  remainders  over  to  her  three  children.  During  the  admin- 
istration of  the  trust  the  trustee  turned  over  large  portions  of  the  estate  to  tbe 
life  beneficiary  who  had  dealt  with  it  as  her  own  as  if  not  impr^sed  with  a 
trust.  An  accounting  by  representatives  of  the  deceased  trustee  and  life  bene- 
flciarv  being  sought  in  the  present  action. 

Held,  that  the  btatute  of  Limitations  did  not  begin  to  run  In  favor  of  the  life 
tenant  and  as  against  the  remaindermen  until  the  death  of  the  life  tenant; 

That  as  the  life  tenant  received  the  property  with  knowledge  of  the  trust  and 
that  it  would  go  to  the  remaindermen  at  her  death,  she  held  as  trustee  de  son 
tort  and  was  not  entitled  to  the  benefit  of  tlie  Statute  of  Limitations  during  her 
life; 

That  shares  of  stock  in  mining  corporations  of  foreign  States  were  not  to 
be  treated  as  real  estate  as  to  which  the  testator  died  intestate  by  reason  of  not 
having  three  witnesses  to  his  will  as  required  in  said  States,  in  the  absence  of 
proof  that  such  property  was  real  property  by  the  foreign  laws.  Hence,  such 
stock  received  b^  the  trustee  from  the  testator  should  be  accounted  for  as  part  of 
the  estate  In  which  the  remaindermen  should  share; 

That  the  judgment  of  a  foreign  court  in  an  action  to  compel  the  transfer  of  a 
legal  title  to  said  mining  stocks  was  not  binding  upon  remaindermen  not  made 
parties  to  the  action; 

That  stock  purchased  with  the  proceeds  of  stock  formerly  owned  by  the  testa- 
tor was  part  of  the  trust  estate,  and  a  finding  to  that  effect  should  be  made  wbcn 
it  appeared  that  the  life  beneficiary,  having  received  insurance  moneys  from  a 
loss  by  fire,  purcluised  the  stock  with  the  insurance  moneys  but  made  good  the 
loss  upon  her  property  by  moneys  drawn  from  the  trust  funds; 

That  a  court  of  equity  will  preserve  a  trust  estate  intact,  and  where  the  trustee 
and  life  beneficiary  having  knowledge  of  the  trust  have  commingled  the  trnst 
moneys  with  their  own  and  no  riglits  of  creditors  or  equities  of  innocent  tbird 
persons  liave  intervened,  the  burden  is  upan  the  representatives  of  the  trustee 
and  life  beneficiary  to  show  clearly  that  securities  as  to  which  the  title  is  in  issue 
were  not  purchased  with  the  trust  funds; 

That  the  remaindermen  were  entitled  to  recover  the  amount  of  trust  moneys 
applied  for  the  improvement  of  the  lands  of  the  life  beneficiary; 

That  the  remaindermen  were  entitled  to  recover  on  a  note  given  by  the  life 
beneficiary  to  the  trustee  in  settlement  of  a  shortage  in  the  trust  estate  by  reason 
of  moneys  received  to  her  own  use; 
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That  when  the  representative  of  a  deceased  beneflciar3r  has  been  charged  with 
the  value  of  securities  bought  with  the  proceeds  of  securities  sold,  he  should  not 
be  also  held  liable  for  the  latter.    Putnam  v.  Lincoln  8(rfe  deposit  Co,,  468. 

When  attorney  purchasing  client's  interest  holds  the  same  impressed  with 
trust. 

See  Attornby  and  Client,  5,  6. 

Liquidating  agent  of  national  bank  may  be  sued  in  State  court  for  accounting. 
See  Banking,  8. 

When  conveyance  and  contract  do  not  create  trust  for  benefit  of  benAvolent 
corporation. 

See  Contract,  12. 

Complaint  in  judgment  creditor's  abtion  to  Tench  a  trust  fund. 
See  Debtor  and  Creditor,  5. 

Judgment  creditor's  action  for  affirmance  of  deed  of  trust  for  benefit  of  cred- 
itor —  judgment  roll  admissible  against  trustee  to  establish  debt. 
See  Debtor  and  Creditor,  13-15. 

Power  of  court  to  require  testamentary  trustees  to  exhibit  records  of  their  acts 
in  foreign  jurisdiction. 

See  Discovery,  1. 

Property  of  estate  acquired  by  executor  personally  Impressed  with  trust  — 
election  of  beneficiaries  to  share  therein. 

See  Executor  and  Administrator,  11-13. 

When  no  trust  is  created  by  deposit  of  money  payable  to  depositor  or  his 
brother. 

See  Gift. 

When  property  of  non-resident  placed  in  trust  subject  to  tax. 
See  Tax,  5. 

When    power    of    alienation    not  unlawfully   suspended  ~  foreign   trustee 
subject  to  suit  in  State  court. 
See  Will.  1. 

When  devise  of  real  property  in  trust  for  children  does  not  suspend  the  power 
of  alienation. 

See  Will,  11. 

Trustee  cannot  attack  the  existence  of  ceMtui  que  trust  corporation  in  action  to 
settle  accounts  —  when  benevolent  corporation  entitled  to  take. 
See  Will,  12,  13. 

Trust  for  foreign  charitable  use  construed  —  when  foreign  unincorporated 
college  cannot  take. 
See  Will,  14. 

Trust  for  educational  institutions,  etc.,  not  void  for  indefiniteness  —  power  of 
Supreme  Court  to  supervise  gift  to  charitable  use. 
See  Will,  15-17. 

UNITED  STATES. 

[For  tables  of  sections  of  the  United  States  Constitution  and  statutes  cited  and 
construed  in  this  volume  see  ante,  p.  xli.] 

VENDOR  AND  PURCHASER. 

Contracts  for  the  sale  of  real  property. 
See  Real  Property,  generally. 
WAIVER. 

Of  conditions  of  contract  in  consideration  of  agreement  to  arbitrate  ^  party 
withdrawing  from  arbitration  cannot  take  advantage  of  waiver. 
See  Arbitration. 
Facts  showing  waiver  by  vendor  of  a  condition  precedent. 
See  Evidence,  8. 

When  payment  of  obligation  imposed  by  duress  constitutes  waiver. 
See  Sale,  7. 
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WIDOW. 

Restrictions  as  to  property  set  aside  for  widow. 
See  ExECUTOB  and  Administrator,  10. 

WILL. 

1.  Wlien  power  of  alienation  not  unlawfvUy  txispended  ^foreign  trustees  svl^eet 
to  ftuit  in  State  court.  Althoiigli  tlie  courts  of  this  State  have  no  jurisdiction 
over  a  foreign  executor  yet  when  he  holds  lands  in  this  State  as  trustee  he  may 
be  sued  as  such. 

The  testatrix  left  lands  in  this  State  in  equal  shares  to  the  children  of  a  deceased 
son,  providing,  "said  real  estate  shall  be  held  in  trust  by  my  executor  *  *  * 
until  the  youngest  of  safd  children  shall  attain  the  age  of  twenty -five  years,  at 
which  time  they  shall  take  the  same  in  fee  simple,  the  net  income  therefrom 
being  in  the  meantime  paid  to  them  or  for  their  use  and  benefit." 

Held,  that  in  determining  whether  the  power  of  alienation  was  unlawfully 
suspended,  the  first  step  is  to  ascertain  the  intent  of  the  testatrix; 

That  it  was  not  the  intention  that  the  trust  should  be  perpetual,  and  the 
clause  should  be  construed  to  mean  that  the  trust  should  terminate  when  the 
youngest  child  living  at  the  testatrix's  death  should  attain  the  age  of  twenty -five 
ycfirs  or  the  trust  become  impossible  by  reason  of  the  prior  death  of  such  child; 

That  so  construed  the  trust  was  valid  because  the  remainders  were  limited 
upon  one  life  only.     Coeton  v.  Cottton^  1. 

2.  Wlien  executors  have  poioer  to  sell  aWiough  portion  of  devise  inwUid.  Although 
a  power  of  sale  given  to  executors  fails  when  the  entire  devise  is  invalid  for 
lack  of  capacity  of  the  beneficiaries  to  take,  yet,  when  a  portion  of  the  devise  is 
valid,  the  power  of  sale  may  be  exercised  in  so  far  as  it  concerns  the  valid  devise. 
Bender  y.  Paul  us,  23. 

3.  Same  —  heir  takes  subject  to  jwwer  of  sale.  A  person  who  takes  as  heir  owing 
to  the  invalidity  of  a  devise  holds  the  propertv  subject  to  any  burdens  necessary 
to  the  carrying  out  of  the  valid  provisions  or  the  will.     Id. 

4.  Equitable  reconversion.  When,  in  order  to  execute  that  part  of  the  devise 
which  is  valid,  a  sale  of  the  whole  property  is  necessarv,  the  executors  have 
authority  to  sell,  and  the  heir  who  inherits  by  reason  of  the  invalidity  of  a  por- 
tion of  the  devise  is  entitled  only  to  a  proportion  of  the  proceeds  of  the  sale, 
which  is  impressed  with  its  original  character  of  real  estate.     Id. 

5.  Wlten  probated  against  testimony  of  stdtscribing  witnesses.  A  will  may  be  pro- 
bated notwithstanding  the  lack  of  memory  of  a  subscribing  witness  or  even  in  the 
face  of  his  positive  testwnony  denying  proper  execution.     Wyma7i  v.  Wyma?!,  109. 

6.  Sune  — facts  not  sJiowing  lack  of  te^^tamentary  capacity  —  w7ien  action  of  par- 
tition does  not  lie.  The  testator,  a  lawyer  fifty-seven  years  of  age,  two  years 
before  his  denth  and  when  death  was  apprehended,  made  a  holographic  will 
which  he  carefully  preserved.  On  probate  the  witnesses  testified  to  due  execu- 
tion and  to  the  testamentary  capacity  of  the  testator,  but  three  yeai-s  thereafter 
in  an  action  of  partition,  while  admitting  tlieir  signatures  to  the  attestwtion 
clause,  denied  the  formalities  of  execution  which  they  had  previously  sworn  to. 
On  all  the  evidence, 

Held,  that  the  will  was  properly  admitted  to  probate  and  that  the  proof  did 
not  establish  lark  of  testamentary  capacity. 

Tlie  will  g.'ivn  the  whole  residuary  estate  ** absolutely  and  in  fee  simple  to 
my  beloved  wife.  «  «  »  her  h(  irs  and  assigns  forever.  *  *  ♦  After  the 
death  of  my  beloved  wife  *  *  *  I  request  that  my  estate  be  closed  up, 
should  it  be  consistent  so  to  do,  and  the  proceeds  to  be  divided  share  and  share 
alike  amongst  my  then  living  children."" 

Held,  that,  irrespective  of  whether  the  widow  took  the  estate  in  fee  simple  or 
a  life  estate,  an  action  for  partition  would  not  lie  during  her  life.    Id. 

7.  W/ien  issue  of  deceased  legatee  tak^.  by  implication.  When  a  testator  leaves  the 
residuary  estate  to  his  stepmother  and  his  sister  in  equal  portions  and  provides  that 
•'in  the  event  of  either  dying  without  issue  surviving,  I  give,  devise  and 
bequeath  the  share  or  portion  of  the  one  so  dying  to  the  survivor,*'  the  issue 
of  the  stepmother' t^\ke  her  share  by  implication  although  she  died  before  the 
testator.     Matter  of  Disney,  378. 

8.  Action  to  establish  —  burden  of  proof  where  testtfoi^s  physician  is  mle  bene- 
fifian/.  When  a  testator  leaves  his  relations  and  goes  to  live  with  his  physi- 
cian, and  eleven   days  thereafter  makes  a  will  naming  the  physician   as  sole 
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beaeflciary,  the  burden  is  upon  the  latter  to  show  that  the  will  was  not  procured 

by  undue  influence.    Matter  of  StncUl,  502. 

9.  Same  —  evidence  —  lay  witnesses  may  not  characterize  mental  state  of  testator. 
Lay  witnesses  called  to  show  the  menta!  capacity  of  a  testator  may  characterize 
his  acts  as  rational  or  irrational,  but  cannot  characterize  the  acts  as  those  of  a 
rational  or  irrational  person. 

When  the  evidence  of  such  lay  witnesses  is  objected  to  as  improper,  incom- 
petent, irrelevant  and  immaterial,  and  because  the  question  is  improper  in  form, 
a  party  who  subsequently  makes  the  ''same  objection  except  as  to  form''  is 
entitled  to  the  benefit  of  the  other  grounds  of  objection  stated.    Id. 

10.  Same  —  trial  —  erroneous  holding  as  to  burden  of  proof .  When  on  a  jury 
trial  of  an  action  to  probate  a  will  the  court  erroneously  holds  that  the  burden 
of  proof  is  upon  the  contestant,  and,  although  the  proponent  gave  his  proof 
first,  subsequently  holds  that  the  contestant  is  not  entitled  to  close  the  case,  an 
exception  to  the  court's  ruling  on  those  matters  requires  a  new  trial. 

It  Is  immaterial  in  such  action  whether  said  statements  of  the  court  be  consid- 
ered as  erroneous  rulings  or  erroneous  statements  informally  made  during  the 
trial,  for  in  either  event  a  new  trial  will  be  granted  if  the  remark  were 
erroneous  and  prejudicial  to  the  defeated  party.     Id, 

11.  Heal  property  —  when  power  of  alienation  not  suspended.  The  power  of 
alienation  of  real  property  is  suspended  only  when  there  are  no  persons  in  being 
by  whom  an  absolute  fee  in  possession  can  be  conveyed. 

Hence,  a  devise  of  the  use  of  lands  to  the  testator's  brother  "  until  the  last  of 
my  children  shall  become  of  age,"  when  the  property  shall  be  sold  and  divided 
equally  between  the  children,  does  not  suspend  the  power  of  alienation.  The 
children  take  vested  remainders,  and  they,  together  with  the  owner  of  the 
precedent  estate,  may  by  joining  in  a  conveyance  give  an  absolute  fee  in 
possession.     Matter  of  Bray,  533. 

13.  Corporation  —  nght  to  existence  attacked  collaterdUy.  The  Havens  Relief 
Fund  Society,  incorporated  in  1870  for  charitable  purposes  and  endowed  with 
special  powers  by  chapter  301  of  the  Laws  of  1871,  obtained  a  valid  corporate 
existence. 

In  any  event  the  validity  of  its  corporate  existence  cannot  be  attacked  collat- 
erally in  an  action  by  a  testamentary  trustee  holding  a  trust  estate  for  the 
benefit  of  that  institution  asking  a  determination  of  the  validity  of  the  trust  and 
for  a  settlement  of  his  accounts.  The  question  of  the  legal  existence  of  the 
corporation  can  only  be  raised  by  -the  sovereign  power  to  which  the  corporation 
owes  its  life  in  some  proceeding  for  that  purpose  brought  by  and  on  behalf  of 
the  sovereignty  itself. 

Even  if  defects  exist  in  proceedings  for  an  incorporation,  the  defect  may  be 
cured  by  subsequent  legislation.     Smith  v.  Havens  Belief  Fund  Society,  678. 

18.  Bequest  to  charitable  uses^wlien  benevolent  corporation  entitled  to  take. 
Chapter  301  of  the  Laws  of  1871,  providing  that  the  Havens  Relief  Fund 
Society  may  take  gifts  by  will  from  those  named  in  the  certificate  of  incorpo- 
ration without  being  limited  to  the  amounts  then  limited  by  law,  exempts  such 
corporation  from  the  limitations  prescribed  by  section  6  of  chapter  319  of  the 
Laws  of  1848  and  chapter  360  of  the  Laws  of  1860,  and  enables  it  to  take 
bequests  from  its  original  incorporators  without  limit.     Id. 

14.  Trust  for  foreign  charitaMe  uses  construed  —  wTien  foreign  unincorporated 
college  cannot  take  —  cy  pres  — gift  to  foreign  unincorporated  college  not  validated  by 
cluipUr  701  of  Lam  t?/1893.  (Per  Patterson,  P.  J.,  Laughlin  and  Scott,  JJ.): 
When  a  will  makes  a  direct  gift  to  an  unincorporated  college  maintained  by  a 
foreign  State  which  college  is  incapable  to  take,  the  provisions  of  chapter  701  of 
the  Laws  of  1893  providing  that  ffifts  to  benevolent  uses  in  other  respects  valid 
shall  not  fail  by  reason  of  the  indeftniteness  or  uncertainty  of  beneficiaries,  has 
no  application.  Said  act  applies  to  gifts  of  the  character  therein  named  which  shall 
*'  m  other  respects  be  valid  "  under  the  laws  of  this  State  and  gives  no  power  to  a 
foreign  unincorporated  association  to  take  or  hold  either  absolutely  or  as  trustee. 

(Per  Lambbrt  and  Laughltn.  J  J.):  When  a  testator  gives  the  use  of  half  of 
his  residuary  estate,  both  real  and  personal,  to  his  wife  for  life  and  at  her  death 
the  remainder  to  a  foreign  unincorporated  college  maintained  by  a  foreign  State, 
to  be  used  to  found  scholarships,  with  the  provision  that  the  treasurer  of  the 
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college  blp*  be  cuiitodian  of  the  fuud,  etc.,  the  gift  is  not  made  tortheper> 
soual  beih.ti  f  the  iustiiuiiou  but  for  the  purpose  of  Loldiug  the  fund  in  trust 
to  support       !;1arships. 

8uch  r;ift  is  invalid  aud  cannot  be  made  valid  on  the  assumption  that  it  was 
made  to  the  foreign  Stale  in  trust  for  the  purposes  expressed.  This,  because  a 
State,  in  the  absence  of  special  statutory  authority,  cannot  take  and  hold  prop- 
erty as  trustee. 

Although  under  the  provisions  of  section  2903  of  the  Code  of  Iowa  a  devise 
or  bequest  mav  vest  tiile  in  that  Slate  provided  the  same  be  accepted,  a  devise 
not  accepted  bv  the  executive  council  of  that  State  at  the  death  of  the  testator 
cannot  be  validated  by  a  subsequent  accepUmce,  as  the  testator's  heirs  have 
acquired  vested  rights  therein. 

As  an  unincorporated  association  in  the  State  of  Iowa  cannot  take  and  bold 
property  for  the  purposes  of  administering  a  charitable  trust,  the  devise  is  not 
Quule  valid  if  it  be  construed  to  be  ma(le  to  the  treasurer  of  the  college. 

Such  foreign  unincorporated  college  acquires  no  rights  under  the  provihions 
of  chapter  701  of  the  Laws  of  1893,  for  the  Ian  s  of  this  State  have  no  extraterri- 
torial operation  and  our  courts  cannot  act  as  a  trustee  in  a  foreign  State.  Said 
statute  is  designed  only  to  foster  permanent  charitable  trusts  within  this  Stat«. 

(Per  Houghton,  J.):  The  devise  aftresiiid  could  be  sustained  as  a  bequest  for 
educational  uses  in  a  foreign  State  by  virtue  of  chapter  701  of  the  Laws  of  1893, 
as  amended,  but  for  the  fact  that  under  the  will  there  was  a  clear  intent  to  give 
the  property  directly  and  absolutely  to  the  foreign  college  which  cannot  take. 
Catt  V.  Catt,  742. 

15.  TYustfor  chantabU  U9e$ — corporations — jmcer  to  take.  Section  6  of  cbap- 
ter  319  of  the  irfiws  of  1848  (as  amd.  by  Laws  of  1903.  chap.  623)  providing  that 
certain  corjK)rftt ions  shall  not  take  more  than  >ne-half  of  an  estate  under  a  will 
made  within  two  mouths  of  the  death  of  a  testator,  affects  only  corporations 
formed  under  that  act  and  has  no  application  to  other  corporations.  MalUx  of 
Shattuck,  888. 

16.  Same  —  u>7i^n  trust  not  void  for  indeHniteneae,  When  a  testator  devises  his 
residuary  estate  in  trust,  the  rents  and  profits  to  be  expended  by  the  executor 
annually  and  paid  over  to  religious,  educational  and  eleemosynary  institutions  as 
in  his  judgment  shall  seem  advisable,  not  more  than  $500  to  be  paid  to  any  one 
institution  in  any  one  year,  although  the  will  is  indefinite  as  to  any  paiticular 
beneficiary  or  any  particular  charitable  purpose,  the  indefiniteness  does  not 
invalidate  the  gift  when  the  purpose  can  be  ascertained  to  be  of  a  charitable 
nature.    Id. 

17.  Same — jH>v>er  of  Supreme  Court  to  supervise  gift  to  charitable  uses.  Sudi 
will  should  not  be  held  to  be  invalid  upon  the  ground  that  the  trustee  may  in  his 
discretion  pay  to  corporations  formed  under  the  act  of  1848  and  not  entitled  to 
take,  because  by  section  2  of  chapter  701  of  the  Laws  of  1893  (as  amd.  by  Laws 
of  1901,  chap.  291)  the  Supreme  Court  has  control  over  gifts,  bequests  and  devises 
of  that  nature,  and  may  be  appealed  to  at  any  time  in  order  that  the  gift  may 
take  the  course  indicated,  and  not  go  to  societies  incompetent  to  take  or  for 
purposes  not  contemplated  by  the  testator.    Id. 

When  legatees  authorizing  executor  to  continue  business  not  liable  as  partners. 

See  Partnersuip,  1. 
When  conveyance  by  devisee  binding  though  child  is  bom  after  execution  of  wil 

See  Payment. 
Liability  of   representative  of  deceased  life  beneficiary  for  trust  moneys 
misappropriated. 

See  Trust,  4. 

WITNESS. 

Examination  of  party  before  trial. 
See  Deposition,  generally. 

Restriction  upon  the  right  to  redirect  examination  of  expert. 

See  Eminent  Domain,  10. 
Erroneous  charge  as  to  effect  of  attempt  to  bribe  witness  and  failure  to  produce 
witnesses. 

See  Trial,  1,  2.  ,  n  y. 
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